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Unfair Contracts Relief Project Committee
The British Columbia Law Institute formed the Unfair Contracts Relief Project Committee in November 2009. The committee’s mandate is to study how the law of contracts treats issues relating to unfairness, as made manifest in the concepts of unconscionability, duress, undue influence, good faith, and misrepresentation, to consider the leading options for reform of this body of law, and to make recommendations on whether legislation is needed to improve the law and, if so, what provisions should be included in that legislation. The committee’s recommendations for reform will be contained in its final report, which is scheduled for publication in fall 2011.

The members of the committee are:
	Prof. Joost Blom, Q.C.—chair


(professor, Faculty of Law,

University of British Columbia)
	Margaret Easton


(principal, The Meridian Aging Project;


former credit-union executive)

	Russell Getz

(legal counsel, Ministry of Attorney


General for British Columbia)
	Do-Ellen Hansen

(partner, Borden Ladner Gervais llp)

	Allan Parker, Q.C.


(associate executive director, Access


Pro Bono Society of British Columbia)
	Lisa Peters


(partner, Lawson Lundell llp)

	Peter Rubin


(partner, Blake, Cassels &

Graydon llp)
	Tony Wilson


(associate counsel, Boughton Law


Corporation)


Kevin Zakreski (staff lawyer, British Columbia Law Institute) is the project manager.

For more information, visit us on the World Wide Web at:

http://www.bcli.org/bclrg/projects/unfair-contracts-relief
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Call for Responses
We are interested in your response to this consultation paper. It would be helpful if your response directly addressed the tentative recommendations set out in this consultation paper, but it is not necessary. We will also accept general comments on reform of how the law of contracts addresses contractual unfairness.
The best way to submit a response is to use a response booklet. You may obtain a response booklet by contacting the British Columbia Law Institute or by downloading one at <http://www.bcli.org/bclrg/projects/unfair-contracts-relief>. You do not have to use a response booklet to provide us with your response.
Responses may be sent to us in one of three ways—

by mail:
British Columbia Law Institute

1822 East Mall

University of British Columbia

Vancouver, BC   V6T 1Z1

Attention: Kevin Zakreski

by fax:
(604) 822-0144

by email:
ucr@bcli.org

If you want your response to be considered by us as we prepare the final report for the Unfair Contracts Relief Project, then we must receive it by 31 May 2011.
RESPONSE
Name:     


Organization:      


Position:      


You may provide us with your name, the name of any organization you represent, and the title of your position within that organization, if you wish. You do not have to give us any of this information. You may still submit your response even if you leave some or all of the above spaces blank.

You may respond to all or some of the tentative recommendations in this response booklet. If you wish to provide a more extensive comment than space permits, then please use the additional pages at the end of this response booklet.

Your response will be used in connection with the Unfair Contracts Relief Project. It may also be used as part of future law-reform work by the British Columbia Law Institute or its internal divisions. All responses will be treated as public documents, unless you expressly state in the body of your response that it is confidential. Respondents may be identified by name in the final report for the project, unless they expressly advise us to keep their name confidential. Any personal information that you send to us as part of your response will be dealt with in accordance with our privacy policy. Copies of our privacy policy may be downloaded from our website at: <http://www.bcli.org/privacy>.
The numbers in parentheses refer to pages in the consultation paper where the tentative recommendation is discussed.
	1. British Columbia should enact a Contract Fairness Act.   (20–23)
 FORMCHECKBOX 
 Agree
 FORMCHECKBOX 
 Disagree

Comments:      




	2. The Contract Fairness Act should contain an unconscionability provision.   (32–34)
 FORMCHECKBOX 
 Agree
 FORMCHECKBOX 
 Disagree

Comments:      




	3. The Contract Fairness Act should require both an inequality between the parties and substantive unfairness as elements of a test of unconscionability.   (34–36)
 FORMCHECKBOX 
 Agree
 FORMCHECKBOX 
 Disagree

Comments:      




	4. The Contract Fairness Act should not permit a remedy for cases of substantive unconscionability alone.   (36–38)
 FORMCHECKBOX 
 Agree
 FORMCHECKBOX 
 Disagree

Comments:      




	5. The Contract Fairness Act should require that a defendant know of a plaintiff’s material disadvantage in order for the plaintiff to obtain a remedy for an unconscionable contract. Knowledge in this context includes actual knowledge, recklessness, and willful blindness.   (38–39)
 FORMCHECKBOX 
 Agree
 FORMCHECKBOX 
 Disagree

Comments:      




	6. The Contract Fairness Act should contain a timing element that limits review of a contract on the ground of unconscionability to facts that were known by the parties at the time the contract was made. Knowledge in this context includes actual knowledge, recklessness, and willful blindness.   (39–41)
 FORMCHECKBOX 
 Agree
 FORMCHECKBOX 
 Disagree

Comments:      




	7. The Contract Fairness Act should contain the following non-exclusive list of factors proposed by the New Zealand Law Commission for use by the court in applying the unconscionability provision: (a) a contracting party’s material disadvantage due to being unable to appreciate adequately the provisions or the implications of the contract by reason of age, sickness, mental, educational or linguistic disability, emotional distress, or ignorance of business affairs; (b) a contracting party’s material disadvantage due to being in need of the benefits for which he or she has contracted to such a degree as to have no real choice whether or not to enter into the contract; (c) any other reason in the opinion of the court that puts a contracting party at a material disadvantage.   (41–45)
 FORMCHECKBOX 
 Agree
 FORMCHECKBOX 
 Disagree

Comments:      




	8. The Contract Fairness Act should direct the court to consider legal or other professional advice as a factor in deciding unconscionability cases.   (45–46)
 FORMCHECKBOX 
 Agree
 FORMCHECKBOX 
 Disagree

Comments:      




	9. The Contract Law Reform Act should not direct the court to consider the parties insurance arrangements as a factor in deciding unconscionability cases.   (46)
 FORMCHECKBOX 
 Agree
 FORMCHECKBOX 
 Disagree

Comments:      




	10. The Contract Fairness Act should not shift the burden of proof in unconscionability cases.   (47–48)
 FORMCHECKBOX 
 Agree
 FORMCHECKBOX 
 Disagree

Comments:      




	11. The Contract Fairness Act should allow the court to make any order that it thinks is just, including any of the following orders on the list recommended by the New Zealand Law Commission: (a) declaring the contract to be valid and enforceable in whole or in part or for any particular purpose; (b) rescinding the contract; (c) declaring that a term of the contract is of no effect; (d) varying the contract; (e) awarding restitution or compensation to any party to the contract; (f) vesting any property in any party to the proceedings, or direct any party to transfer or assign any property to any other party to the proceedings; (g) ordering that an account be taken, and reopening any account already taken, in respect of any transaction between the parties.   (49–50)
 FORMCHECKBOX 
 Agree
 FORMCHECKBOX 
 Disagree

Comments:      




	12. The Contract Fairness Act should not allow parties to modify or exclude its legislative rules relating to unconscionability in their contract.   (50–51)
 FORMCHECKBOX 
 Agree
 FORMCHECKBOX 
 Disagree

Comments:      




	13. The Contract Fairness Act’s unconscionability provision should apply to all types of contracts and contracting parties.   (51–52)
 FORMCHECKBOX 
 Agree
 FORMCHECKBOX 
 Disagree

Comments:      




	14. The Contract Fairness Act should contain a duress provision.   (60–61)
 FORMCHECKBOX 
 Agree
 FORMCHECKBOX 
 Disagree

Comments:      




	15. The Contract Fairness Act should not require a contracting party to show that its will was overborne in order to obtain a remedy for duress.   (61–63)
 FORMCHECKBOX 
 Agree
 FORMCHECKBOX 
 Disagree

Comments:      




	16. The Contract Fairness Act should require a contracting party to show that it was induced into a contract by illegitimate pressure in order to obtain a remedy in duress.   (63–66)
 FORMCHECKBOX 
 Agree
 FORMCHECKBOX 
 Disagree

Comments:      




	17. The Contract Fairness Act should contain the following list of factors for duress cases: (a) whether the victim protested; (b) whether, at the time the victim was being coerced, the victim had a practical alternative course open to pursue; (c) whether, after entering into the contract, the victim took steps to avoid it.   (66–67)
 FORMCHECKBOX 
 Agree
 FORMCHECKBOX 
 Disagree

Comments:      




	18. The Contract Fairness Act should not include independent legal advice as a factor for consideration in duress cases.   (67–68)
 FORMCHECKBOX 
 Agree
 FORMCHECKBOX 
 Disagree

Comments:      




	19. The Contract Fairness Act should not include a list of actions that amount to illegitimate pressure.   (68–71)
 FORMCHECKBOX 
 Agree
 FORMCHECKBOX 
 Disagree

Comments:      




	20. The Contract Fairness Act should not adopt a special standard for duress in cases of contractual modifications.   (71–74)
 FORMCHECKBOX 
 Agree
 FORMCHECKBOX 
 Disagree

Comments:      




	21. The Contract Fairness Act should allow the court to make any order that it thinks is just, including any of the following orders on the list recommended by the New Zealand Law Commission: (a) declaring the contract to be valid and enforceable in whole or in part or for any particular purpose; (b) rescinding the contract; (c) declaring that a term of the contract is of no effect; (d) varying the contract; (e) awarding restitution or compensation to any party to the contract; (f) vesting any property in any party to the proceedings, or direct any party to transfer or assign any property to any other party to the proceedings; (g) ordering that an account be taken, and reopening any account already taken, in respect of any transaction between the parties.   (74–76)
 FORMCHECKBOX 
 Agree
 FORMCHECKBOX 
 Disagree

Comments:      




	22. The duress provision in the Contract Fairness Act should apply to all types of contracts and contracting parties.   (76)
 FORMCHECKBOX 
 Agree
 FORMCHECKBOX 
 Disagree

Comments:      




	23. The Contract Fairness Act should contain an undue-influence provision.   (84–85)
 FORMCHECKBOX 
 Agree
 FORMCHECKBOX 
 Disagree

Comments:      




	24. The Contract Fairness Act should not provide that undue influence is presumed in any cases.   (85–91)
 FORMCHECKBOX 
 Agree
 FORMCHECKBOX 
 Disagree

Comments:      




	25. The Contract Fairness Act should provide that proof of substantive unfairness in the transaction is necessary to obtain a remedy for undue influence.   (92–96)
 FORMCHECKBOX 
 Agree
 FORMCHECKBOX 
 Disagree

Comments: 




	26. The Contract Fairness Act should allow the court to make any order that it thinks is just, including any of the following orders on the list recommended by the New Zealand Law Commission: (a) declaring the contract to be valid and enforceable in whole or in part or for any particular purpose; (b) rescinding the contract; (c) declaring that a term of the contract is of no effect; (d) varying the contract; (e) awarding restitution or compensation to any party to the contract; (f) vesting any property in any party to the proceedings, or direct any party to transfer or assign any property to any other party to the proceedings; (g) ordering that an account be taken, and reopening any account already taken, in respect of any transaction between the parties.   (96–98)
 FORMCHECKBOX 
 Agree
 FORMCHECKBOX 
 Disagree

Comments:      




	27. The undue-influence provision in the Contract Fairness Act should apply to all types of contracts and contracting parties.   (98)
 FORMCHECKBOX 
 Agree
 FORMCHECKBOX 
 Disagree

Comments:      




	28. The Contract Fairness Act should contain a general test of unfairness that embraces unconscionability, duress, and undue influence as its component parts. The draft legislation should integrate unconscionability, duress, and undue influence with respect to remedies, procedure, burden of proof, and limiting factors.   (100–09)
 FORMCHECKBOX 
 Agree
 FORMCHECKBOX 
 Disagree

Comments:      




	29. The Contract Fairness Act should provide for an implied duty of good faith in the performance of contracts.   (128–31)
 FORMCHECKBOX 
 Agree
 FORMCHECKBOX 
 Disagree

Comments:      




	30. The Contract Fairness Act should not provide for an implied duty of good faith in the enforcement of contracts.  (132–34)
 FORMCHECKBOX 
 Agree
 FORMCHECKBOX 
 Disagree

Comments:      




	31. The Contract Fairness Act should not provide for an implied duty of good faith in the negotiation of contracts.   (134–36)
 FORMCHECKBOX 
 Agree
 FORMCHECKBOX 
 Disagree

Comments:      




	32. The Contract Fairness Act should provide for a duty of good faith as an implied term in the performance of all types of contracts.   (136–37)
 FORMCHECKBOX 
 Agree
 FORMCHECKBOX 
 Disagree

Comments:      




	33. The Contract Fairness Act should define good faith as the duty (a) to exercise discretionary powers conferred by contract reasonably and for the intended purpose, (b) to cooperate in securing performance of the main objects of the contract, and (c) to refrain from strategic behaviour designed to evade contractual obligations.   (138–41)
 FORMCHECKBOX 
 Agree
 FORMCHECKBOX 
 Disagree

Comments:      




	34. The Contract Fairness Act should provide that contracting parties may not modify or exclude the duty to perform a contract in good faith, but the parties may, by agreement, determine the standards by which performance of their good-faith obligations is to be measured if such standards are not manifestly unreasonable.   (141–43)
 FORMCHECKBOX 
 Agree
 FORMCHECKBOX 
 Disagree

Comments:      




	35. The Contract Fairness Act should not impose any formalities on how contracting parties determine the standards by which performance of their good-faith obligations is to be measured.   (143–44)
 FORMCHECKBOX 
 Agree
 FORMCHECKBOX 
 Disagree

Comments:      




	36. The Contract Fairness Act should provide that a misrepresentation includes a misrepresentation of law.   (157–58)
 FORMCHECKBOX 
 Agree
 FORMCHECKBOX 
 Disagree

Comments:      




	37. The Contract Fairness Act should not provide that a misrepresentation includes a misstatement of opinion or any misstatement that has the capacity to induce reasonable reliance and that did induce such reliance in the misrepresentee.   (158–59)
 FORMCHECKBOX 
 Agree
 FORMCHECKBOX 
 Disagree

Comments:      




	38. The Contract Fairness Act should contain a restatement of the current common-law position on when the courts may treat non-disclosure as a misrepresentation.   (160–63)
 FORMCHECKBOX 
 Agree
 FORMCHECKBOX 
 Disagree

Comments:      




	39. The Contract Fairness Act should enable courts to award damages to a representee who was induced to enter into a contract by a misrepresentation in lieu of rescission.   (163–65)
 FORMCHECKBOX 
 Agree
 FORMCHECKBOX 
 Disagree

Comments:      




	40. The Contract Fairness Act should create an enhanced right of rescission coupled with a discretionary damages remedy for non-fraudulent misrepresentation.   (165–69)
 FORMCHECKBOX 
 Agree
 FORMCHECKBOX 
 Disagree

Comments:      




	41. The Contract Fairness Act should allow a representee to rescind a contract that has been induced by misrepresentation even though the contract has been wholly or partially performed and even though, in the case of a contract for the sale of an interest in land, the interest has been conveyed to the representee.   (169–72)
 FORMCHECKBOX 
 Agree
 FORMCHECKBOX 
 Disagree

Comments:      




	42. The Contract Fairness Act should allow a representee to rescind a contract that has been induced by misrepresentation even though the misrepresentation has become a term of the contract.   (172–73)
 FORMCHECKBOX 
 Agree
 FORMCHECKBOX 
 Disagree

Comments:      




	43. The Contract Fairness Act should not allow contracting parties to modify or exclude the misrepresentation provisions in the draft legislation.   (174–75)
 FORMCHECKBOX 
 Agree
 FORMCHECKBOX 
 Disagree

Comments:      




	44. The Contract Fairness Act should not contain provisions focussed on exclusion clauses.   (187–90)
 FORMCHECKBOX 
 Agree
 FORMCHECKBOX 
 Disagree

Comments:      




	45. The Contract Fairness Act should provide that in the event of a conflict between a provision of the draft legislation and a provision of any other act or a regulation the provision of that other act or regulation prevails to the extent of the conflict.   (191–94)
 FORMCHECKBOX 
 Agree
 FORMCHECKBOX 
 Disagree

Comments:      




	46. The Contract Fairness Act should apply only to contracts entered into after it comes into force.   (194–96)
 FORMCHECKBOX 
 Agree
 FORMCHECKBOX 
 Disagree

Comments:      





ADDITIONAL COMMENTS
     


PRINCIPAL FUNDERS IN 2009

The British Columbia Law Institute expresses its thanks to its principal funders in the past year:

· The Law Foundation of British Columbia;

· The Notary Foundation of British Columbia;

· The Real Estate Foundation of British Columbia;

· Ministry of Attorney General for British Columbia;

· Department of Justice Canada;

· Scotiatrust;

· BC Centre for Elder Advocacy and Support;

· Canadian Academy of Senior Advisors Inc.;

· Boughton Law Corporation; and

· Lawson Lundell llp.

The Institute also reiterates its thanks to all those individuals and organizations who have provided financial support for its present and past activities.






