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The British Columbia Law Institute was created in 1997 by incorporation under the provincial Society Act. Its strategic mission is to be a leader in law reform by carrying out:

· the best in scholarly law reform research and writing; and

· the best in outreach relating to law reform.
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Common-Law Tests of Capacity Committee

Formed in October 2011, the Common-Law Tests of Capacity Committee is an all-volunteer BCLI project committee dedicated to studying and illuminating selected common-law tests of mental capacity, to determining where the current law has shortcomings that require modernization or harmonization, and to recommending legislative reforms to address those shortcomings. These recommendations will be set out in the committee’s final report, which will be published in September 2013.

The members of the committee are:

	Andrew MacKay—chair

(partner, Alexander Holburn


Beaudin & Lang LLP)
	R. C. (Tino) Di Bella

(partner, Jawl & Bundon)

	Russell Getz

(legal counsel, Ministry of Justice


for British Columbia)
	Kimberly Kuntz

(partner, Bull Housser & Tupper LLP)

	Roger Lee


(partner, Davis LLP)
	Barbara Lindsay


(senior manager—advocacy and public policy, Alzheimer Society of British Columbia)

	Catherine Romanko


(Public Guardian and Trustee for British Columbia)
	Laurie Salvador


(principal, Salvador Davis & Co.


Notaries Public)

	Jack Styan


(managing director, RDSP Resource Centre/vice president for strategic initiatives, Community Living British Columbia)
	Geoffrey White


(principal, Geoffrey W. White


Law Corporation)


Kevin Zakreski (staff lawyer, British Columbia Law Institute) is the project manager.

For more information, visit us on the World Wide Web at:

http://www.bcli.org/bclrg/projects/ rationalizing-and-harmonization-bc-common-law-tests-capacity
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Call for Responses

We are interested in your response to this consultation paper. It would be helpful if your response directly addressed the tentative recommendations set out in this consultation paper, but it is not necessary. We will also accept general comments on reform of the law on the tests of capacity examined in this consultation paper.

The best way to submit a response is to use a response booklet. You may obtain a response booklet by contacting the British Columbia Law Institute or by downloading one at <http://www.bcli.org/bclrg/projects/rationalizing-and-harmonization-bc-common-law-tests-capacity>. You do not have to use a response booklet to provide us with your response.

Responses may be sent to us in one of three ways—

by mail:
British Columbia Law Institute

1822 East Mall

University of British Columbia

Vancouver, BC   V6T 1Z1

Attention: Kevin Zakreski

by fax:
(604) 822-0144

by email:
capacity@bcli.org

If you want your response to be considered by us as we prepare the final report for the Common-Law Tests of Capacity Project, then we must receive it by 15 June 2013.

RESPONSE

Name:     


Organization:      


Position:      


You may provide us with your name, the name of any organization you represent, and the title of your position within that organization, if you wish. You do not have to give us any of this information. You may still submit your response even if you leave some or all of the above spaces blank.

You may respond to all or some of the tentative recommendations in this response booklet. If you wish to provide a more extensive comment than space permits, then please use the additional pages at the end of this response booklet.

Your response will be used in connection with the Common-Law Tests of Capacity Project. It may also be used as part of future law-reform work by the British Columbia Law Institute or its internal divisions. All responses will be treated as public documents, unless you expressly state in the body of your response that it is confidential. Respondents may be identified by name in the final report for the project, unless they expressly advise us to keep their name confidential. Any personal information that you send to us as part of your response will be dealt with in accordance with our privacy policy. Copies of our privacy policy may be downloaded from our website at: <http://www.bcli.org/privacy>.

The numbers in parentheses refer to pages in the consultation paper where the tentative recommendation is discussed.

	1. The insane-delusion element of the test of capacity to make a will should not be abrogated.   (35–37)

 FORMCHECKBOX 
 Agree
 FORMCHECKBOX 
 Disagree

Comments:      




	2. The general-unsoundness-of-mind element of the test of capacity to make a will should not be modified by legislation.   (37–39)

 FORMCHECKBOX 
 Agree
 FORMCHECKBOX 
 Disagree

Comments:      




	3. The test of capacity to make a will should not be restated in legislation.   (39–40)

 FORMCHECKBOX 
 Agree
 FORMCHECKBOX 
 Disagree

Comments:      




	4. British Columbia should enact legislation to provide that: (a) until the contrary is demonstrated, every will-maker is presumed to be capable of making, changing, or revoking a will; (b) the presumption in paragraph (a) does not apply to a record that is the subject of an order under section 58 of the Wills, Estates and Succession Act; (c) a will-maker’s way of communicating with others is not grounds for deciding that he or she is incapable of making, changing, or revoking a will.   (40–42)

 FORMCHECKBOX 
 Agree
 FORMCHECKBOX 
 Disagree

Comments:      




	5. British Columbia should not enact legislation intended to give guidance on how to assess capacity to make a will.   (43–44)
 FORMCHECKBOX 
 Agree
 FORMCHECKBOX 
 Disagree

Comments:      




	6. British Columbia should enact legislation authorizing the making, modifying, or revoking of a will for a person who lacks testamentary capacity.   (59–61)
 FORMCHECKBOX 
 Agree
 FORMCHECKBOX 
 Disagree

Comments:      




	7. British Columbia’s statutory-will legislation should only apply to persons who lack testamentary capacity.   (61–63)

 FORMCHECKBOX 
 Agree
 FORMCHECKBOX 
 Disagree

Comments:      




	8. British Columbia’s statutory-will legislation should not require that the person who lacks testamentary capacity may only obtain a statutory will if that person is also subject to an order declaring that the person is incapable of managing himself or herself or his or her affairs.   (61–63)
 FORMCHECKBOX 
 Agree
 FORMCHECKBOX 
 Disagree

Comments:      




	9. British Columbia’s statutory-will legislation should vest the power to make, modify, or revoke a will for a person who lacks testamentary capacity in the supreme court.   (63–64)
 FORMCHECKBOX 
 Agree
 FORMCHECKBOX 
 Disagree

Comments:      




	10. British Columbia’s statutory-will legislation should allow the following persons to apply for a will to be made, modified, or revoked on behalf of a person who lacks testamentary capacity: (a) the person who lacks testamentary capacity; (b) the person’s attorney acting under an enduring power of attorney; (c) the person’s representative acting under a representation agreement; (d) the person’s committee; (e) anyone who, under any known will of the person or under the person’s intestacy, may become entitled to any of the person’s property or an interest in it; (f) anyone whom the person might be expected to benefit if the person had capacity, including anyone with a claim under wills-variation legislation; (g) the public guardian and trustee.   (64–66)
 FORMCHECKBOX 
 Agree
 FORMCHECKBOX 
 Disagree

Comments:      




	11. British Columbia’s statutory-will legislation should provide for notice to and a right to participate for: (a) any beneficiary under an existing will of the person who is the subject of the application or under the proposed will of the person who is the subject of the application who is likely to be materially or adversely affected by the application; (b) if the person has no will, any prospective intestate successor of the person who is the subject of the application in existence at the time of the application who is likely to be materially or adversely affected by the application; (c) anyone whom the person might be expected to benefit if the person had capacity, including anyone with a claim under wills-variation legislation; (d) if the person has a life-insurance policy or benefit plan, any beneficiary under the policy or plan; (e) the person who is the subject of the application; (f) the public guardian and trustee; (g) any other person that the court directs.   (66–67)

 FORMCHECKBOX 
 Agree
 FORMCHECKBOX 
 Disagree

Comments:      




	12. British Columbia’s statutory-will legislation should provide that a statutory will be executed by the applicant, on behalf of the person who lacks testamentary capacity, at the direction of the court.   (67–68)

 FORMCHECKBOX 
 Agree
 FORMCHECKBOX 
 Disagree

Comments:      




	13. British Columbia’s statutory-will legislation should adopt a subjective standard of decision-making, which emphasizes the importance of respecting any testamentary wishes expressed by the person who lacks testamentary capacity.   (68–69)

 FORMCHECKBOX 
 Agree
 FORMCHECKBOX 
 Disagree

Comments:      




	14. A statutory will should be subject to variation under British Columbia’s wills-variation legislation.   (69–70)

 FORMCHECKBOX 
 Agree
 FORMCHECKBOX 
 Disagree

Comments:      




	15. British Columbia should not enact legislation creating a procedure that would allow a testator to obtain certification of testamentary capacity before the death of the testator.   (82–85)

 FORMCHECKBOX 
 Agree
 FORMCHECKBOX 
 Disagree

Comments:      




	16. British Columbia should enact legislation that provides that, in order for an individual to make a valid inter vivos gift, (1) the individual must have the capacity to understand (a) the nature of making the gift, (b) the effect of making the gift on the individual’s interests, (c) the extent of the individual’s property that is affected by making the gift, and (d) the claims of potential beneficiaries under the individual’s will or intestacy, or by other means, to which the individual ought to give effect; and (2) the gift must not be the product of any insane delusion affecting the individual.   (101–03)

 FORMCHECKBOX 
 Agree
 FORMCHECKBOX 
 Disagree

Comments:      




	17. British Columbia should not enact legislation to create a distinct test of capacity for gifts that result in the creation of an inter vivos trust.   (103–04)

 FORMCHECKBOX 
 Agree
 FORMCHECKBOX 
 Disagree

Comments:      




	18. British Columbia should not enact legislation that changes the common-law test of capacity to make, change, or revoke a beneficiary designation.   (113–15)

 FORMCHECKBOX 
 Agree
 FORMCHECKBOX 
 Disagree

Comments:      




	19. British Columbia should not enact legislation that restates the common-law test of capacity to make, change, or revoke a beneficiary designation.   (115)

 FORMCHECKBOX 
 Agree
 FORMCHECKBOX 
 Disagree

Comments:      




	20. British Columbia should enact legislation that provides that the test of capacity to nominate a committee under section 9 of the Patients Property Act or a guardian under section 8 of the Adult Guardianship Act is the same as the test of capacity set out in section 10 of the Representation Agreement Act.   (122–23)

 FORMCHECKBOX 
 Agree
 FORMCHECKBOX 
 Disagree

Comments:      




	21. British Columbia should not enact legislation that abrogates the common-law test of capacity to enter into a contract.   (141–44)

 FORMCHECKBOX 
 Agree
 FORMCHECKBOX 
 Disagree

Comments:      




	22. British Columbia should not enact legislation modifying any elements of the common-law test of capacity to enter into a contract.   (144–47)

 FORMCHECKBOX 
 Agree
 FORMCHECKBOX 
 Disagree

Comments:      




	23. British Columbia should not enact legislation that provides that a consideration of the fairness of a contract involving a person with diminished capacity forms part of the common-law test of capacity to enter into a contract.   (147–48)

 FORMCHECKBOX 
 Agree
 FORMCHECKBOX 
 Disagree

Comments:      




	24. British Columbia should enact legislation that replaces section 7 of the Sale of Goods Act with a unified statutory rule on the supply of necessary goods or services to a person who is not mentally capable to enter into a contract.   (148–49)

 FORMCHECKBOX 
 Agree
 FORMCHECKBOX 
 Disagree

Comments:      




	25. British Columbia should not enact legislation in relation to the common-law test of capacity to retain legal counsel.   (162)

 FORMCHECKBOX 
 Agree
 FORMCHECKBOX 
 Disagree

Comments: 




	26. British Columbia should amend the Representation Agreement Act to provide that a person with the mental capacity to make a representation agreement with standard provisions under section 7 of the act also has the mental capacity to retain and instruct legal counsel for the purpose of advising on and drafting the representation agreement.   (163–64)
 FORMCHECKBOX 
 Agree
 FORMCHECKBOX 
 Disagree

Comments:      




	27. British Columbia should amend the Adult Guardianship Act, the Mental Health Act, and the Patients Property Act to provide that if the capacity of a person is in issue in a proceeding under the act the person is deemed to have capacity to retain and instruct counsel for the purpose of representation in the proceeding.   (164–65)
 FORMCHECKBOX 
 Agree
 FORMCHECKBOX 
 Disagree

Comments:      




	28. Legislation should not be enacted to modify any of the elements of the common-law test of capacity to marry.   (183–86)
 FORMCHECKBOX 
 Agree
 FORMCHECKBOX 
 Disagree

Comments:      




	29. Legislation restating the common-law test of capacity to marry should not be enacted.   (186–87)
 FORMCHECKBOX 
 Agree
 FORMCHECKBOX 
 Disagree

Comments:      




	30. Legislation should not be enacted to modify the common-law test of capacity to form the intention to live separate and apart from a spouse.  (196–98)
 FORMCHECKBOX 
 Agree
 FORMCHECKBOX 
 Disagree

Comments:      




	31. British Columbia should not enact legislation setting out a test of capacity to enter into an unmarried spousal relationship.   (205–07)
 FORMCHECKBOX 
 Agree
 FORMCHECKBOX 
 Disagree

Comments:      





ADDITIONAL COMMENTS
     


PRINCIPAL FUNDERS IN 2012

The British Columbia Law Institute expresses its thanks to its principal funders in the past year:

· The Law Foundation of British Columbia;

· The Notary Foundation of British Columbia;

· The Real Estate Foundation of British Columbia;

· Ministry of Justice for British Columbia;

· Continuing Legal Education Society of British Columbia;

· United Way of the Lower Mainland; and

· Boughton Law Corporation.

The BCLI also reiterates its thanks to all those individuals and organizations who have provided financial support for its present and past activities.






