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TO THE HONOURABLE BRIAN SMITH, Q.C.,
ATTORNEY GENERAL OF THE PROVINCE OF BRITISH COLUMBIA:

The Law Reform Commission of British Columbia has the honour to present the following:

REPORT ON
STATUTORY SUCCESSION RIGHTS

Legislation affects succession rights in a number of ways. Two statutes in particular have a pro-
found effect on the devolution and distribution of property. The Estate Administration Act governs suc-
cession when the deceased failed to make a will validly disposing of all of his property. The Wills Varia-



tion Act empowers the courts to vary testamentary dispositions in order to provide adequately for the de-
ceased's spouse and children.

Criticism has been directed at both of these statutes. Neither statute has kept pace with changing
economic and social conditions, and each fails, at least in part, to answer contemporary social needs.

In this Report, the Commission considers these two statutes as well as other legislation which
affects succession rights. Recommendations are made to modernize the law, as well as to ensure that
these various statutes operate consistently.

CHAPTER I INTRODUCTION

A. General

A variety of mandatory or discretionary rights to succeed to another's property are determined by
statute, independent of the testator's directions or intention. In this Report we will examine these statu-
tory succession rights. In particular, we will explore the problems which arise when a person dies without
making a valid will directing the distribution of all of his estate, or makes a valid will unmindful of his
responsibilities to family or dependants who survive him.

If a person dies without having made a valid will, or if his will is inadequate to dispose of the
whole of his estate, the estate which is not disposed of by will passes on an intestacy. In British Colum-
bia, legislation has been enacted to determine how this property should be distributed. The governing
statute is the Estate Administration Act.

If a person makes a will which fails to provide adequately for persons who have a moral claim for
support or for participation in the deceased's estate, in some circumstances those persons may apply to the
court for a greater portion of the estate. An application of this kind is made pursuant to the Wills Varia-
tion Act (formerly known as the Testator's Family Maintenance Act).

In our Report on The Making and Revocation of Wills we listed several goals for our project on
wills and succession. These are modernization, simplification and consolidation of succession legislation.
In addition to succession legislation, we must also direct our attention to legislation bearing upon matri-
monial property. In 1978 the Family Relations Act was enacted. Under Part III of that Act a regime of
deferred community property was created. That regime figures significantly in the law respecting devolu-
tion of property on death. Various problems arise from conflicts between the provisions of the Estate
Administration Act, the Wills Variation Act and the Family Relations Act, as well as other Acts which
touch upon spousal rights and obligations, including the Wills Act, the Insurance Act and the Uniform Re-
tirement Plan Beneficiaries Act. We will be making recommendations with a view to achieving harmony
among these various Acts.

In Chapter II we discuss the intestate provisions contained in the Estate Administration Act and
make specific recommendations for reform. Chapter 111 deals with the Wills Variation Act. In Chapter IV
we discuss the relationship among the Estate Administration Act, the Wills Variation Act and other legisla-
tion affecting matrimonial property and the interests of spouses and dependants of the deceased.

B. The Working Paper
This Report was preceded by a Working Paper which generated a large volume of carefully con-

sidered responses. In addition, the Working Paper was the subject of discussion and debate at two meet-
ings of the Wills and Trusts Subsection of the Canadian Bar Association. Comment on particular aspects



of the tentative proposals is referred to in the following chapters of this Report. The Commission is grate-
ful to those people who devoted their time and expertise to the consideration of the Working Paper.

CHAPTER 11 INTESTATE SUCCESSION

A. The “Statutory Will”
CHAPTER III DEPENDANT'S RELIEF

A. Introduction

Many legislative attempts have been made to secure adequate provision for the surviving spouse
and dependants of the deceased. When there was no right to make a will, succession was determined by
operation of law. Later, when a person could make a will, freedom of testation was permitted for only a
portion of a testator's property, in order that his widow and children would be provided for. Maine, in
Ancient Law, a monograph of the late 19% century, after concluding that intestate succession predated tes-
tamentary obligations, shows how widespread in the development of wills was the bar against disinherit-
ing family members:

The evidence, however, such as it is, seems to point to the conclusion that Testaments are at first only allowed to
take effect on failure of the persons entitled to have the inheritance by right of blood genuine or fictitious. Thus, when
Athenian citizens were empowered for the first time by the Laws of Solon to execute Testaments, they were forbidden
to disinherit their direct male descendants. So, too, the Will of Bengal is only permitted to govern the succession so far
as it is consistent with certain overriding claims of the family. Again, the original institutions of the Jews having pro-
vided nowhere for the privileges of Testatorship, the latter Rabbinical jurisprudence, which pretends to supply the casus
omissi of the Mosaic law, allows the power of Testation to attach when all the kindred entitled under the Mosaic system
to succeed have failed or are undiscoverable. The limitations by which the ancient German codes hedge in the testa-
mentary jurisprudence which has been incorporated with them are also significant, and point in the same direction. It is
the peculiarity of most of these German laws, in the only shape in which we know them, that, besides the allod or do-
main of each household, they recognise several subordinate kinds or orders of property, each of which probably repre-
sents a separate transfusion of Roman principles into the primitive body of Teutonic usage. The primitive German or
allodial property is strictly reserved to the kindred. Not only is it incapable of being disposed of by testament, but it is
scarcely capable of being alienated by conveyance inter vivos. The ancient German law, like the Hindoo jurisprudence,
makes the male children coproprietors with their father, and the endowment of the family cannot be parted with except
by the consent of all its members.

As fetters on testation were removed, it rapidly became apparent that there was a need to protect
dependants of a testator who had irresponsibly failed to make adequate provision for them in his will.

Three options were open to reformers who desired to restrict testamentary freedom in favour of a
testator's family. One solution is to provide that a specified portion of the estate passes automatically to
certain near relatives. The testator may dispose of the balance of his estate as he desires. A second option
is that favoured by Roman law, under which a person disinherited by a will could not assert any absolute
right to share in the testator's estate. Instead, the claimant had to show that he had been unjustly deprived
of the share of the testator's estate he would have received if the testator died intestate. If his contention
were upheld, the will was set aside and the estate passed as on an intestacy.

Common law jurisdictions have, for the most part, rejected both options in favour of giving a
court discretion to intervene in the testator's distribution of his estate if he did not adequately discharge
his obligations to his family. This solution was adopted first by New Zealand in 1908, and subsequently
by most Commonwealth jurisdictions. The Alberta Institute of Law Research and Reform, commenting
upon the New Zealand legislation, said:



The success of this bold legislative experiment by New Zealand is due to the satisfactory reconciliation of two
basic social interests of the law of succession. One is testamentary freedom and the other is that dependants of the
deceased should receive proper maintenance. Proper maintenance for dependants has two aspects. One recognizes the
responsibility of the deceased to his dependants which is of an individual nature. The deceased should not be permitted
to leave, without proper support, persons who stood in a certain familial relationship to him at his death.The other is a
social responsibility of the deceased to the state. The deceased should provide proper maintenance to his dependants in
order that they will not have to be supported from public funds.

Similar legislation was enacted as part of British Columbia law in 1920 under the title "4n Act to Secure
Adequate Provision for the Maintenance of the Wife and Children of a Testator." The 1920 Act has been
carried forward virtually unaltered and is now entitled the Wills Variation Act.

B. The Wills Variation Act

Dependant's relief legislation is a compromise between reserving a fixed share of the deceased's
estate for his dependants, and complete freedom of testation. Courts are granted a discretion to review the
deceased's will to determine whether he made appropriate provision for dependants. In British Columbia
only the deceased's lawful spouse and children, including illegitimate children of the mother, are entitled
to invoke that jurisdiction of the court.

It has often been said that the court's discretion to award a part of the testator's estate to a depend-
ant does not permit the courts to make a new will for the testator. Nevertheless, the power to make ade-
quate provision for applicants must entail variation of the testator's will. The present title of the Act ac-
knowledges this fact. Formerly known as the Testator's Family Maintenance Act, the name of the Act
was changed in the 1979 statutory revision to the Wills Variation Act. The statement that the courts may
not remake a testator's will is no more than an emphatic way of saying that the courts should refrain from
making an order that requires a disposition of assets in a manner contrary to the intention of the testator
unless demonstrably necessary. In general, courts should strive to give effect to the scheme of succession
intended by the testator and set out in his will. The object of the Act is to secure adequate provision for
the deceased's family, and not to require wills to conform to an objective standard of reasonableness.

It has also been said that decisions from other jurisdictions concerning family protection statutes
are of limited assistance in construing the British Columbia Act. Many of these statutes differ materially
in the nature of the power to be exercised and the terms on which an order may be made. Nevertheless,
the fundamental nature of the power exercised to provide adequately for the testator's dependants is uni-
form from jurisdiction to jurisdiction. Regardless of differences in drafting, the courts' application of the
Act from jurisdiction to jurisdiction is similar. British Columbia courts have not been reluctant to look to
the example of other jurisdictions to determine the meaning and effect of dependant's relief legislation,
particularly in the early days of the legislation when little or no local jurisprudence had been developed.

C. Who May Apply

The Act provides that the testator's wife, husband or children may apply for adequate, just and
equitable provision in the circumstances if the testator fails to make adequate provision for them. The
right to apply is personal. It may not be assigned. Nor may an executor of a deceased person, who would
have been entitled to apply if he or she were alive, apply for relief on behalf of that person's estate. Ar-
guably, however, death does not remove the right to apply, only the need for maintenance. In Barker v.
Westminster Trust Company, and in Re McCaffery the executors were permitted to continue proceedings
on behalf of an applicant who died after the hearing but before the judgment. Furthermore, entitlement is
purely discretionary. A person entitled to apply has no absolute right to share in the estate, regardless of
need or the size of the estate.



In the following discussion, we will consider the various classes of applicants permitted under the
Act.

1. Surviving Spouse

Section 2 of the Wills Variation Act speaks of "wife" or "husband." A common law spouse would
not be entitled to apply for a share in the deceased's estate. Neither may a former spouse, that is a person
whose marriage to the deceased has been terminated by decree absolute of divorce or by declaration of
nullity, apply under the Act. However, pursuant to other legislation, a former spouse may apply to the
court for maintenance payments from the estate provided his or her rights to apply were preserved when
the marriage was dissolved. For example, a right to apply may have been reserved under a maintenance
order which is stipulated to be for the dependant spouse's life.

Even if the divorce was obtained in another jurisdiction and its validity is not recognized in Can-
ada, the surviving spouse will be estopped from denying the validity of the divorce if pecuniary advantage
has been obtained. If, however, only a decree nisi has been obtained, a surviving "former" spouse may
still apply. As well, a separated spouse may apply under the Act. The mere fact of separation does not
disentitle a spouse from applying for relief.

In Australia and in New Zealand several cases have held that a surviving spouse who remarries is
not entitled to bring an application under dependant's relief legislation. Similarly, Australian and New
Zealand courts have been reluctant to make an award in favour of a surviving spouse which would extend
beyond widowhood.

In 1960, the New Zealand Court of Appeal overruled previous decisions which held that a widow
who remarried was not entitled to relief. In Bailey v. Public Trustee, it was held that the New Zealand
Act, which permitted the "widow" to apply, determined the eligibility of the surviving spouse to apply by
reference to that spouse's status at the date of the testator's death. If a widow subsequently remarried, her
status changed but not her right to apply.

The issue of the effect of remarriage on an applicant's eligibility was one of statutory interpreta-
tion. In the earlier cases which held that remarriage was a bar to an applicant's rights, the courts strictly
construed the statutory language.

In British Columbia it does not appear that the issue has been litigated. The British Columbia Act
refers to "husband" or "wife." Immediately upon the death of a spouse the surviving spouse is no longer a
"husband" or "wife," but is a widow or widower. Notwithstanding that the wording of the statute, strictly,
is not apt, the legislative intent is clear. In British Columbia subsequent changes in an applicant's legal
status should not disqualify the applicant from applying under the Wills Variation Act.

2. Children

Only legitimate children or legally adopted children may apply under the Act for a share in their
father's estate. Section 2(2) of the Act provides that an illegitimate child is treated as a legitimate child of
his or her mother. An illegitimate child, therefore, may apply in respect of his or her mother's estate.

Since the British Columbia Act does not expressly permit applications by the testator's grandchil-
dren, "informally" adopted children, or children to whom the testator stood in loco parentis, the court may
not make an order in their favour. The jurisdiction is purely statutory.

In other jurisdictions the age, health or marital status of an applicant may be used to limit eligibil-
ity. For example, in Alberta, adult children of a testator are not permitted to apply. Similar limitations are
not found in the British Columbia Act. In British Columbia, adult children may apply, although there is
no guarantee their application will be successful.



Although the class of applicants under the Act is very limited, the court when exercising its dis-
cretion may be influenced by the responsibility the testator had for persons provided for in his will who
have no standing under the Act. The testator may have owed a greater obligation than that alleged by the
applicant, to support other persons not eligible to apply under the Act. The courts should consider the
moral claims that persons benefitting under the will had against the testator.

D. Criteria Applied by the Court
1. Relevance of Conduct

A testator's conduct is not in issue on an application for relief. For example, the fact that a dispo-
sition is in favour of a mistress and illegitimate child is not of itself sufficient reason to vary the testator's
will. In Re Joslin, Re Shadforth and Rill v. Miller courts refused to vary wills that preferred common law
spouses over widows. The only issue is whether the testator has made adequate provision for those to
whom he owed moral obligations.

The court is, however, expressly empowered to refuse to make an order in favour "of any person
whose character or conduct is such as in the opinion of the court to disentitle him or her" to the benefit of
the order sought. Additionally, the court may accept evidence of the testator's reasons for making the dis-
positions found in his will. The weight to be given to that evidence is a matter for the court. A provision in
a will, however, revoking gifts to any beneficiary who challenges the will, is contrary to public policy and
void since it would be designed to avoid the Wills Variation Act.

It would appear that conduct which will disentitle a needy applicant must be extreme. In Re
Borthwick it was observed:

I cannot think that the conduct of the dependant towards the testator or otherwise can make the difference be-
tween whether you leave her starving in the gutter or no. The courts have not taken that view. It must therefore mean
that an extravagant or an erring wife may be given less than one against whom nothing can be said.

Improper conduct on the part of an applicant appears to be a satisfactory ground to hold that a lesser sum
constitutes adequate provision, but seldom will it disentitle a needy applicant. In British Columbia, the
leading case on this point is Re Bailey Estate. In that case the testatrix's adult son, described as a weak
willed and irresponsible spendthrift, was disinherited. The court, in view of the magnitude of the estate,
made a small award in his favour "to keep him from destitution, but not such an income as to encourage
him to abandon all efforts to maintain himself."

In some jurisdictions, if the surviving spouse has been guilty of misconduct which would bar an
application for alimony, he or she is not entitled to an order under dependant's relief legislation. In Re
Nixey, a Manitoba decision, the widow deserted the testator several years before his death. Her applica-
tion was unsuccessful.

British Columbia courts have made awards to spouses guilty of adultery or desertion. Adultery
and desertion are merely two of many factors which will be considered by the court to determine the ex-
tent of the testator's moral duty to the applicant. For example, desertion of a spouse in need after a mar-
riage of short duration, separation without support for many years, and recent or continuing adultery have
all been held to relieve the testator of any moral obligation to provide for the surviving spouse, and to be
sufficient reason to deny applicants the benefit of an order. Desertion alone, however, does not necessar-
ily disentitle a surviving spouse to an award. Similarly, whether the spouses were separated does not con-
clusively bar a surviving spouse's claim for relief. For example, separation by mutual consent, or separa-
tion agreement, or due to the fault of the testator, will not disentitle a spouse. If the applicant is responsi-
ble for continuing the separation, or resists the testator's attempts to reconcile, then the court may refuse
to make an award in the applicant's favour.



Relief obtained under other legislation, such as the Married Women's Property Act, does not pre-
vent a spouse from receiving an order under the Act, nor does a surviving separated spouse's failure to
apply for maintenance during the deceased's lifetime. If the applicant was not responsible for the separa-
tion from the deceased, its duration is not necessarily significant to the outcome of the application. In
Manson v. Shoaf the separation had been for 12 years. In Spinney v. Royal Trust Company, the separation
had been for 10 years. In both cases the spouse was granted relief under dependant's relief legislation.

The Act was not intended to be a vehicle for punishing bad conduct nor for rewarding good con-
duct. The applicant's need, balanced with other claims against the testator's bounty and the size of the
estate, is the primary guide.

Significant as well is the status of the applicant. In Re La Fleur, it was observed that:

... the courts have dealt with various classes of dependants in different ways.

A widow occupies the most favoured position, while relief is not given so readily to a widower. Infant children
usually receive some measure of relief, directly or indirectly, by increased allowances to a parent. Adult daughters,
married or single, receive relief more often than it is refused to them ...

But the position of adult sons, who are not physically or mentally disabled, is different.

At one time it may have been true that a widow occupied a more favourable position than a widower.
However, in Re Stigings, an early British Columbia decision, it was held that it made no difference
whether the application was by a widow or a widower, and under the current law it is likely that a widow
and a widower are on an equal footing. For example, in Re Clayton, an English decision, it was said:

I certainly do not see in the [English Inheritance (Family Provision) Act, 1938] a greater onus of proof on the surviving
husband than on the surviving wife. It is simply a question in each case, be the claimant husband or wife, whether in
all the circumstances as established in evidence, the deceased's failure to make any, or enough, provision for the surviv-
ing spouse is unreasonable; and I, for my part, find no material assistance nowadays from contemplating the sex of a
claimant, or considering it a circumstance on its own when all the material circumstances have to be considered.

Many other factors, which are relevant to determine whether the court should vary a testator's
will, may make conduct insignificant. The applicant's contribution to the estate may determine entitle-
ment to an award. The duration of the marriage may entitle reprobates to provision. In Greenwood v.
Greenwood a husband who deserted his wife applied for a share of her estate. They had been married for
30 years. The husband was a gambler, but regularly contributed his pay cheque to the family finances.
That the parties had accumulated an estate was due solely to the frugality of the deserted wife. Prior to
the wife's death the husband withdrew the entire balance from their joint bank account (about $5,000).
The wife then severed their joint tenancy in the matrimonial home and, by will, left her onehalf interest to
the children of the marriage. The husband's application was successful and the court ordered that he have
a life estate in the house. The duration of the marriage was a significant factor in determining what provi-
sion the wife should have made for her spouse.

A child of the deceased has less claim to his estate than does the surviving spouse. Nevertheless,
that a child neglects the testator, disobeys his wishes, or exhibits poor character generally, does not neces-
sarily disentitle him to a portion of the estate. In Re Stewart the applicant daughter had "utterly ne-
glected" her mother. It was held that the moral duty of the testatrix was "minimal in degree." Neverthe-
less, the daughter was awarded $2,000 out of an estate worth $19,000. In Re Braaten the applicant
daughter had been a rebellious teenager who had an illegitimate child. The daughter was in need, and it
was held that neither her character nor conduct disentitled her from the benefit of an order under the Act.

The child's conduct, however, may suggest that he or she has decided to look elsewhere for sup-
port. This was the case in Re Andrews where the applicant daughter had left home to live with a married
man contrary to the testator's wishes. In Re Hallahan the applicant daughter, against the wishes of her



parents, left home while still a minor and supported herself as a bar maid. She was not entitled to a por-
tion of the estate. Additionally, the testator's generosity to a rebellious, ungrateful or troublesome child
during his life may discharge any moral obligation owed by the testator. In Re Dressel the testator disin-
herited his daughter. He had paid for her divorce, and supported her and her children for eight years be-
fore she remarried the same man. Her application was unsuccessful.

Usually the courts are reluctant to deny relief merely because the applicant possesses a flawed
character. In such cases the courts will often make a small award. In two New Zealand cases, Fletcher v.
Ussher and Re Bell, alcoholic sons, incapable of supporting themselves, were granted small allowances
contingent upon abstaining from intoxicating liquor.

Conduct goes to the test of moral obligation, which we will discuss in the next section. The sig-
nificance of conduct is a matter of discretion, merely one factor among many which must be balanced by
a court in order to make an award which accurately represents contemporary community standards as to
what is fair, just and equitable.

2. "Moral Obligation"

Section 2(1) of the Wills Variation Act provides:

Maintenance from estate

2. (1) Notwithstanding any law or statute to the contrary, if a testator dies leaving a will which does not, in the
court's opinion, make adequate provision for the proper maintenance and support of the testator's wife, husband
or children, the court may, in its discretion, in an action by or on behalf of the wife, husband or children, order
that the provision that it thinks adequate, just and equitable in the circumstances be made out of the estate of the
testator for the wife, husband or children.

On a strict reading of this section, the court may interfere with the dispositions made by a testator
only if it is convinced that the testator did not make "adequate provision for the proper maintenance and
support" of his spouse and children. It would appear that the court would have no jurisdiction to proceed
where the applicant is not in need of "maintenance and support." In Pulham v. Yorkshire Trust Co. all
parties consented to the variation of the testator's will sought by the surviving spouse. Mr. Justice Taylor
found that the deceased had not breached his duty to make adequate provision and, therefore, the court
had no jurisdiction to make an order whether all parties consented or not.

Whether the applicant must show need to succeed in an application under the Wills Variation Act
has been in doubt since the inception of the Act. In early decisions concerning the exercise of the courts'
discretion, establishing need was a prerequisite to relief. The Supreme Court of Canada decided in
Walker v. McDermott that relief is not limited to need, but that the courts will act where the testator has
breached a moral obligation to provide for the applicant. Breach of this moral obligation (i.e, the duty
owed to a child or a spouse by a just, but not loving parent or spouse) will entitle an applicant to relief
under the Act. It is uncertain, however, whether moral obligation is breached by failing to provide in the
will for a dependant who is in need, or by not giving the dependant a fair share of the estate.

In 1976, the British Columbia Court of Appeal again considered whether an applicant's need was
the appropriate criterion to vary a testator's will. In Lukie v. Helgason, Mr. Justice Robertson held that the
showing of need was an absolute prerequisite to the exercise of the court's discretion. The court must first
find that "adequate provision" had not been made. Mr. Justice Taggart, however, was not prepared to go
that far. He said:

A review of the foregoing authorities and others to which we were referred leads me to the conclusion that in
order to succeed it is not necessary for the respondents to show that they are in necessitous circumstances. Rather, they
must bring themselves within the principles enunciated by Duff, J., in Walker v. McDermott.



Mr. Justice Carrothers held that the applicants had failed to show need. However, he did not deny relief
on that ground alone. He found that they had not established entitlement on any of the required bases.

Following this case, the British Columbia Supreme Court held on several occasions that the Brit-
ish Columbia Court of Appeal had established that need was a prerequisite, including Re Schiebler, Re
Evers, Stepanic v. Kelloway and Hope v. Colban. In Re Oxbury it was suggested that the test was one of
"comparative" need between the applicant and those benefitted by the testator's will.

However, in Re Sleno, Macfarlane J. held that Lukie did not go so far as to make need a prerequi-
site, but treated it as only one basis upon which relief could be founded. Similarly, in the cases of Re
Osland, Re Radcliffe, Re Magdell, Re Holt, Re Janke, and Re Berger, it was held that need is not a pre-
requisite and that Lukie effected no change in the law. That position has been confirmed recently by the
British Columbia Court of Appeal in Brauer v. Hilton.

Either approach may be justified under the Act. Those courts which require need as a prerequisite
narrowly construe the phrase "proper maintenance and support." Those courts which see the Act as a
means of ensuring "fair distribution" of the testator's estate interpret "proper maintenance and support" to
include both the duty to provide for the present and future needs of the applicant, as well as responsibility
to advance the applicant. They interpret "proper" to mean more than making provisions sufficient to en-
able a dependant to live decently and comfortably according to his station in life. It may also include
luxuries. "Proper" depends on the circumstances and is distinct from "adequate." In Re Jones it was said
that the essential purpose of the Act was concerned with an equitable distribution of the estate rather than
with mere maintenance. The words "just and equitable" in the subsection must be construed as going be-
yond proper maintenance and support. In Barker v. Westminster Trust Company, the British Columbia
Court of Appeal considered the Supreme Court of Canada's decision in Walker v. McDermott at some
length, recognizing that that court was in favour of reading the statute as giving a wide power to redistrib-
ute the estate. Mr. Justice O'Halloran concluded that the Act gave the court power to grant two kinds of
relief. The first was akin to alimony or maintenance, payable from income, and was premised on need.
The second, "proper maintenance," was similar to a trustee power of advancement and was payable from
the corpus of the estate. The result of the Court of Appeal's decision was to vest in the courts a kind of
discretionary legitimo portio: the power to prevent a testator from disinheriting a spouse or child.

As one commentator has observed:

There has been a pronounced tendency for judges in British Columbia to construe this legislation as a limitation upon
testamentary freedom not simply in order to provide maintenance which they think adequate, just and equitable, but to
provide what they regard as a fair distribution of the estate.

So long as need is not a prerequisite for the making of an award under the Wills Variation Act, testators in
British Columbia cannot regard their dispositions as final. Nevertheless, the courts possess a broad dis-
cretion to provide for the testator's immediate family, as the circumstances may require.

3. Finding the Obligation

The term "moral obligation" is nebulous and there is great doubt how the court is to find the obli-
gation. A number of factors are commonly considered to determine whether the testator did owe a moral
obligation to the applicant. In Allardice v. Allardice these factors were set out as follows:

€)) The condition of life of the testator and his children.

2) The sex of the children.

3) Their ages.

@) Their state of health.

5) Whether, if daughters, they are married.

(6) Whether, if sons, they are of sufficient health and strength to earn reasonable maintenance for themselves and
those dependent on them in the condition of life in which they have been brought up.



(7) Value of the testator's estate.
®) Interests of those who have an equal claim on the testator and who take under the will.

It is more likely that a moral obligation will be found to exist when the applicant is the only per-
son entitled to bring an application. Where the testator accustomed his dependants to a certain standard of
living, he does not act as a "judicious father seeking to discharge both his marital and parental duty" un-
less he makes provision in his will assisting his children to realize their "reasonable aspirations" arising
out of their life style. As well, a court is likely to interfere where a testator distributes his estate among
his children in a grossly uneven fashion, although he is entitled to prefer one child to another.

A testamentary direction to the deceased's executors or trustees, or beneficiaries of the will, to
provide in their discretion for his widow or children, is usually not regarded to be adequate provision
within the meaning of the Act. However, in Re Stapleton, an Ontario Court of Appeal decision, a direc-
tion that the son should furnish the deceased's widow "with the necessaries of life according to her station
in life" was held to be adequate provision. Similarly, in Re Harper the court adjourned an application by
a widow until she had applied to the deceased's executors for provision.

The court in every case will be involved in an exhaustive investigation into all aspects of the rela-
tionships between the testator, his spouse and children. The most that can be said is that each case must
turn upon its facts and upon the attitude taken by the judge as to parental and marital responsibility.

4. Fulfilling Moral Obligation During Lifetime

"Moral obligation" is not something that arises on death. It is an obligation which exists during
the testator's lifetime as well, but is not "enforced" until his death.

A testator's actions during his lifetime may discharge the moral obligation. In Montgomery v.
Flood the testator married the applicant in the Philippines. It was a marriage of convenience with the sin-
gle aim of allowing the applicant to emigrate to Canada. When in Canada the testator gave the applicant
money to establish her. The court held that no obligation continued beyond that and dismissed her appli-
cation. In Morris v. Morris the testator preferred his second wife to the children of his first marriage. On
an application for relief by the children the court held that the generous provision made by the testator for
the applicants during his lifetime, including the financing of their education, had discharged any moral
obligation owed by the testator before his death.

It is uncertain, however, how far it is possible for the deceased to discharge during his lifetime the
moral obligation to provide for his family. Morris v. Morris was reversed on appeal. The Court of Ap-
peal varied the testator's will because evidence indicated he had not treated his children equally. Moreo-
ver, the testator had prepared his will in 1965, fourteen years before his death. Although it appeared the
testator had reviewed his testamentary provisions from time to time, his assets increased significantly
since the will was made. This decision seems to suggest that the testator should have reconsidered his
obligations to his children in the light of his increased wealth.

5. Size of Award

Various tests have been put forward to determine the appropriate size of awards. In the early case
of Re Schmalz it was held that the provision should be adequate, but not necessarily limited to the portion
the applicant would have received on an intestacy. Intestate portions are a legislative attempt to provide
adequate provision for the deceased's nextofkin. Several jurisdictions limit an applicant's relief to the por-
tion he would receive on an intestacy. But this is an arbitrary and inflexible test and British Columbia
courts usually regard it only as a guideline. Our conclusion that Wills Variation Act principles should be
extended to intestacies is based upon the conclusion that any scheme of intestate succession may be inap-
propriate in certain circumstances. We suspect that that recommendation, if implemented, will further



reduce the weight to intestate portions currently given by the courts when considering Wills Variation Act
applications.

Several factors are generally referred to in order to determine the size of the award. If the court is
awarding on the basis of need, the amount is maintenance. If the surviving spouse is an applicant the test
is what the applicant needs for his or her standard of living. In Re Livingston, for example, the court said
that its discretion was confined to remedying a manifest breach of moral duty owed by the testator to his
wife, by making an order which was sufficient, but no more, to repair it. In that case the court ordered
that a trust fund be established and the income from it paid to the wife for life. The court also held that
the order was in lieu of the wife's benefits under the will. If the estate is small, the surviving spouse is
usually entitled to all of it. If the estate is large, there is no fixed standard.

In Re Deis, it was held that a testator was entitled to take into account state support, to which he
had contributed through taxes, when calculating reasonable provision for a dependant child. The court
made this finding in order to increase the award to the surviving spouse. The issue of dividing private and
public responsibility for a deceased's dependant is a difficult one. In Re Deis, the courts found that the
public should assume responsibility for a dependant because the estate was small and required to maintain
the surviving spouse. In Re Millar, the court refused to make an award for an applicant child incapable of
supporting himself, since it would terminate the applicant's welfare assistance resulting in no benefit to
him.

The Alberta Institute of Law Research and Reform has made the following observations:

It is exceedingly difficult to define the boundary between public and private responsibility for the support of a
person who qualifies as a dependant under the statute. Where the estate is large, we see no reason why provision
should not be made out of a parent's estate for the support of a disabled child. It may be somewhat anomalous that
during the parent's lifetime the Province did not enforce the parent's obligation for support but does so at death. How-
ever, the deceased no longer has a need for his assets and, if his estate is large, the competing claims for a share of his
estate may all be satisfied. Where the estate is small and there are competing claims which cannot be satisfied, we feel
that a judge may properly dismiss the application on behalf of a disabled person who is receiving support from the
Province. We therefore recommend that the financial responsibility assumed by a government for a mentally or physi-
cally disabled dependant should be one of the factors which is taken into account in determining whether an order
should be made.

It is arguable that this is a factor the courts already take into account. There is no need for a spe-
cific direction to consider whether there is public funding for a dependant. In the usual case, if the estate
is large, or there is no other claimant, public financial assistance should be irrelevant. The courts seem to
take these factors into consideration only in circumstances where it is reasonable to do so.

E. Orders Under the Act
1. Relevant Time for Determining Relief Under Act

Four different times have been suggested by courts as appropriate to determine whether adequate
provision was made in the will for an applicant. These are:

(a) the date the testator made his will;

(b) the date of the testator's death;

(¢c) the date Wills Variation Act proceedings are commenced;
(d) the date of the hearing.

Whichever date is appropriate for determining the adequacy of the testator's provisions, it is clear that a
court may consider circumstances which the testator could have reasonably foreseen, and
which he therefore should have taken into account in providing for the applicant. Unless
the courts choose the hearing as the relevant date, however, unexpected changes in circum-



stances which manifest themselves by the hearing may not be considered. It is unreason-
able to award maintenance to an applicant as if he were healthy and employed, if, since the
testator's death, he has been paralyzed and requires medical attention. Professor Bale ar-

gues:

The [statutes direct the courts to] determine whether adequate provision has been made for dependants and [further
provide that] if the testator has not done so, the court is to do so. The emphasis on the moral duty of the testator simply
obscures the issue. If the courts confine their attention to determining whether adequate provision has been made for
dependants, the relevant time seems to be the date of application or the date of hearing, both as to the circumstances of
the applicant and as to the value of the assets.

The Law Reform Commission of New South Wales, recommended that the date of hearing should
be the relevant time. The Commission said:

In our view, no reasonable man will object to the court having power to do for him what it is likely he would have done
himself, if he had lived long enough.

A related question is which date should be used to value the estate. In Re Novikoff, it was held
that the estate should be valued at the testator's death because that date was certain, and moreover was the
last date on which the testator could reasonably be expected to have acted the part of the judicious father
of the family. Apart from the justification given in Re Novikoff there is no logical reason for the courts
ignoring the actual value of the estate at the time of making the order, in favour of some quite different
value it might have had at the time of the testator's death. Professor Litman has observed that the uncer-
tainty in the law suggests a real danger that "posthumous changes in circumstances will not be considered
in determining adequacy." These are matters which, if only for consistent results, require clarification by
legislation.

2. Nature of the Order

Section 3 of the Wills Variation Act provides:

Court may make order subject to conditions

3. The court may attach the conditions to the order that it thinks fit, or may refuse to make an order in favour of a
person whose character or conduct, in the court's opinion, disentitles him or her to the benefit of an order under
this Act.

Section 4 of the Wills Variation Act provides:

Lump sum or periodical payments

4. In making an order the court may, if it thinks fit, order that the provision shall consist of a lump sum or a peri-
odical or other payment.

The courts enjoy a wide discretion to make lump sum or periodical orders subject to such condi-
tions as "it thinks fit." There is little practical restriction on the orders which a court may make. Whether
a court will award a lump sum or periodic payments depends in large part upon how it views the function
of the Act. Periodic payments promote the maintenance and support aspects of the legislation. Entitle-
ment to lump sum payments suggests that the applicant possesses something akin to a proprietary interest
in the assets of the estate. In Re McCaffery, it was said that lump sum payments should only be given
when the making of periodical payments will seriously embarrass the executors and unduly prolong dis-
tributing and winding up the estate.

3. Incidence of the Order

Sections 5 through 9 of the Act provide:



Payments fall rateably on estate

5. The incidence of the payments ordered shall, unless the court otherwise determines, fall rateably on the whole
estate of the testator, or in cases where the authority of the court does not extend or cannot, directly or indi-
rectly, be made to extend to the whole estate, then to so much of it as is situated in the Province.

Power to release part of estate

6. The court may exonerate a part of the testator's estate from the incidence of the order after hearing those of the
parties that may be affected by the exoneration that it considers necessary, and may for that purpose direct any
executor or trustee, or appoint any person, to represent any of those parties.

Power of court to allow commutation

7. The court may at any time fix a periodic payment or lump sum to be paid by a legatee or devisee, to represent,
or in commutation of, the proportion of the sum ordered to be paid that falls on the portion of the estate in
which he is interested, and exonerate that portion from further liability. The court may direct how the periodic
payment shall be secured, to whom the lump sum shall be paid and how it shall be invested for the benefit of the
person to whom the commuted payment was payable.

Representative action

8. (1) Where an action has been commenced on behalf of a person, it may be treated by the court as, and so far as
regards the question of limitation shall be deemed to be, an action on behalf of all persons who might apply.

(2) A plaintiff in an action shall, within 10 days after the issue of the writ of summons, register a certificate of
lis pendens in the form prescribed under section 213 of the Land Title Act against the land sought to be affected
in the land title office in which the title to the land is registered.

Effect of order

9. On an order being made under this Act, the portion of the estate comprised in it or affected by it shall be held
subject to the provisions of the order, but the order does not bind land unless it is registered as a charge against
the land affected in the land title office in which the title to the land is registered.

The general rule is that payments pursuant to a Wills Variation Act order fall rateably upon the
whole estate. The "whole estate" means the value of the deceased's estate after deduction of the liabilities
of the estate, including administrative expenses. The order binds that portion of the estate out of which
payment is to be realized, without further action by the parties affected, with the exception of land. To
charge land, the order must be registered in the land title office.

The court is granted two separate powers to release part of the estate from the effect of the order.
Section 5 provides by implication that the court may relieve any part of the estate from the incidence of
the payment. Section 6 specifically provides the power to exonerate portions of the estate. The overlap-
ping nature of these two provisions suggests an excess of caution on the part of the draftsman when creat-
ing the power to exonerate.

Where the court is asked to relieve any particular part of an estate from bearing a proportionate
share of an order, the onus is on the person claiming the relief to show that it is fair and equitable that his
share be relieved. One factor the courts will consider in determining whether exoneration would be fair
and equitable is the scheme of distribution contained in the will. The testator may indicate expressly or
implicitly whether a particular portion of the estate should bear the burden of an order. Often this is a
question which is resolved by reference to the status of the parties involved. A child requesting a portion
of a small estate will be unlikely to share in the portion of the surviving spouse. It is more likely the
child, if successful, would share in the residue of the estate, or in the portion given to other children of the
testator or to other beneficiaries more remote than the applicant.



Section 7 is designed to avoid breaking up or converting a legacy or bequest, when it may be in-
convenient, costly or otherwise undesirable, in order to bear its burden of the order. The court may make
provisions for payment by a beneficiary by means other than the sale of an asset devised or bequeathed
under the will.

4. Interim Orders

In the absence of specific statutory authority, courts have no power to make interim maintenance
orders under the Wills Variation Act. The British Columbia Act does not contain such provision. Nor may
a potential applicant charge his anticipated interest as security for a loan to provide maintenance. The Act
specifically provides that such a charge is invalid. Other jurisdictions have enacted provisions permitting
the court to make interim orders where need is shown in advance of hearing. Since need is a significant
factor in determining whether an applicant is entitled to relief, it will not be unusual to find that an appli-
cant may be in immediate need of financial assistance pending the hearing.

5. “Suspensory” Orders

In New Zealand, it has been held that the testator cannot be said to have provided adequate sup-
port and maintenance if, on the basis of conditions already apparent, an applicant of independent means
will require assistance in the future. In Re Parish, the New Zealand court was of the view that an appli-
cant who would require future assistance had the right to come to court before being barred by limitation.
The court made an order which charged the testator’s estate with the burden of any future order. These
kinds of orders are called “suspensory” because they suspend distribution of the estate.

The practice of making suspensory orders was disapproved by the New Zealand Court of Appeal
in Welsh v. Mulcock because of the inconvenience which results from suspending indefinitely the admini-
stration of the testator’s estate. However, when the widow in Toner v. Lister applied to the court because
she was unable to support herself, it was held that the statements in Welsh v. Mulcock disapproving sus-
pensory orders did not have the full authority of the New Zealand Court of Appeal. The question of
whether a New Zealand court can make an order charging the testator’s estate with the burden of future
orders is unsettled. Later cases hold that such a discretion exists.

The question of suspensory orders was considered in British Columbia by Mr. Justice Robertson
in Re Ramsey Estate. His Lordship, following the New Zealand authority referre dto above, made a sus-
pensory order to charge the capital of the estate with a view to making a further order for payment in fa-
vour of the testator’s wife, infant daughter (who was of unsound mind and hospitalized) and adopted in-
fant son. This order was made notwithstanding that its effect was to deprive indefinitely other beneficiar-
ies of their interests under the will.

Following his own decision, Mr. Justice Robertson also made a suspensory order in Re Pridmore.
In other early cases concerning Canadian dependant’s relief legislation, the courts have made suspensory
orders. In Re Hannah, the Ontario Court of Appeal dismissed an applicant’s appeal but gave her leave to
renew her application at a later date when need could be more readily established. In Re Morton,

In more recent cases this power has been curtailed. Mr. Justice Wootton, in Re Savannah Estate,
was careful to restrict the jurisdiction of the court to make such orders:

Mr. Young for the infants submitted that the words “liberty to apply” should be added in this matter ... The question
arises, therefore, after consideration of the authorities as to what the order made upon this application is to be. Ifiitis to
be appealed there must be some finality about it. There is, of course, an appeal from orders made under the 7estators
Family Maintenance Act. 1f “liberty to apply” is to be permitted then the order is a suspensory order, unless that liberty
is to extend only to the mechanics of the order ... But surely “liberty to apply” should not be granted in all cases, thus
perhaps enabling a party to say there is nothing to appeal because there is still “liberty to apply” for more or even less
as the case may be. In my opinion, the order made by the judge in the first instance should not be other than a “final



order” but where there are special reasons “liberty to apply” or similar words of reservation for further consideration
may be added.

In Re Finnimore, a decision of the Saskatchewan Court of Appeal, it was held that the courts had
no jurisdiction to make a suspensory order. Because the Saskatchewan Act, which is similar to the British
Columbia Act, does not expressly permit suspensory orders, it must be taken to authorize only the making
of final order. There cannot be subsequent applications. Presumably this decision would be persuasive in
British Columbia.

Power to make a suspensory order would allow the courts to make provision for applicants taking
into account changed circumstances. It could also, in many cases, delay administration of the state, and
prejudice the interests of beneficiaries under the will.

6. Class Orders

Although under the Act, an application brought by on part is deemed to be on behalf of all entitled
applicants, the courts consider the claims of individuals, not those of a class. Any claim, however, is con-
sidered in the context of all the circumstances: the size of the estate, the relationship to the testator of
beneficiaries under the will, and the testator’s legal and moral obligations to other applicants and to other
dependants not mentioned in the will who have no right apply. In some cases, where the court considers
the claims of several applicants, all of whom possess similar attributes, an effective way of dealing with
the applications is to make a class order. A fund in favour of a class, administered by a trustee who may
apply the funds for the benefit of its members as circumstances require, is a highly flexible tool.

In British Columbia, it would appear, class orders are not made. Whether this is because the
courts do not favour them or lack the jurisdiction to make them is not certain. In New Zealand, it has
been held that the courts do not have jurisdiction to make an order setting up a trust fund in favour of a
class of applicants. In Re Maxwell, the New Zealand Court of Appeal said:

We are impressed by the practical propriety and wisdom of the order of the trial Judge setting aside a fund in the hands
of a trustee for the benefit of the grandchildren as a class giving the trustee discretion as to the actual application as
between the beneficiaries of the income of the fund and directing the ultimate division of the unexhausted surplus
among such of his grandchildren as shall live to attain 21 years, in equal shares. But we regret that we cannot agree
with the learned Judge in the Court below as to the authority to make what has been sometimes called “a class order.”

The New Zealand Court of Appeal found that the courts had no jurisdiction under their Act to
grant a class order. The power to grant a class order must be specifically provided by legislation.

7. Variation of Orders

Section 13 of the British Columbia Act gives the court power to vary its own orders. It provides:

Court may discharge or vary order

13. Where the court has ordered periodic payments, or that a lump sum be invested for the benefit of a person, it
may inquire whether at any subsequent date the party benefitted by its order has become possessed of or entitled
to provisions for his proper maintenance or support, and into the adequacy of those provisions, and may dis-
charge, vary or suspend its order, or make another order that is just in the circumstances.

This power is exercised in situations where a capital sum has been set aside and invested for an applicant,
or where periodic payments are made. As a general rule, periodic payments are made out of a capital sum
set aside pursuant to the court’s order.

The power is rarely if ever used. One can easily appreciate that no problem is likely to arise if the
court decides to decrease either the sum invested or the amount of periodic payments. The amount by
which the award is reduced would fall back into the estate for distribution.



An application to increase an award may cause many problems. The estate may have been dis-
tributed. It is unlikely the court could order beneficiaries to return legacies. The burden of such an order
would tend to fall on the undistributed portion of an estate, prejudicing the interests of beneficiaries who
had not yet received their interests, notwithstanding the general rule that payments are to fall rateably
upon the entire estate. Neither compelling beneficiaries to return legacies, nor letting the burden fall on
some beneficiaries and not others, has much to commend it. Only in very rare cases would a court in-
crease the amount set aside by an order.

The section suggests that the Act is primarily directed to providing maintenance, not to making
“reasonable” distributions of a testator’s estate. The focus is upon varying an order according to the need
of the applicant. Presumably its intended purpose is to deprive the beneficiary of payments under the Act
which are no longer required.

8. Assets Subject to the Order

Under the Act “adequate, just and equitable” provision is to be made out of the “estate” of the
testator. Many gaps exist permitting avoidance of the provisions of the Act. Indeed, when the New Zea-
land Bill was at second reading a member of the New Zealand House of Representatives asked:

Whether the honourable member as a lawyer, could not see his way to drive a coach and four horses through the Bill if it became
law ... It was quite possible for him before he died, to transfer the whole of his property to certain sons of daughters, or to trus-
tees for certain persons and then leave no provision for his wife.

Several simple devices may be employed to avoid the provisions of the Act. Most relate to inter
vivos transactions, the effect of which is to remove an asset from the estate. The only factor which may
restrain a testator from dispersing his estate is the fear that a gift too hastily made could deprive the testa-
tor of the use of assets during his life.

Pension benefits which are payable directly to a designated beneficiary do not form part of the
estate for the purposes of the Act. Neither do insurance proceeds form part of the “estate” of the testator,
unless the deceased’s estate is the beneficiary of the policy, and therefore are not subject to disposition
under the Act. In Kerslak v. Gray, the Supreme Court of Canada held that the sole source from which
any allowance granted under the Act is to be satisfied is the assets to which the creditors of the estate are
entitled to look. However, this is not an apt analogy. In Re Brill it was said that an applicant under the
Act was not a creditor of the estate. The statute was passed to empower the court to ensure that adequate
provision had been made for the maintenance of an applicant and the applicant’s status must be consid-
ered in that light. In one significant respect applicants are not equal to creditors of the estate: applicants
may not look to the assets of the estate which have already been distributed. In Re Brill the executrix paid
herself as beneficiary under the will her portion of the estate. This was held to constitute distribution.
The assets distributed were not available to satisfy an order made in favour of the applicant.

Insurance proceeds may not be considered as part of the estate for purposes of valuation and cal-
culation of the portion which should be paid to the applicant from the estate’s assets. However, assets
which do not form part of the estate may be considered in determining the entitlement of an applicant. A
benefit conferred by inter vivos transaction received by a party resisting an applicant’s claim may be a
factor in favour of giving a greater share of the estate to the applicant. In Simpson v. Sillis the applicant
was the sone of the deceased. The deceased’s surviving spouse (the applicant’s father) had received ap-
proximately $122,000 by right of survivorship in property held in joint tenancy. The court awarded the
son the entire estate, which was valued at approximately $31,000. Similarly, the applicant benefitted by
an inter vivos transaction may not be entitled to succeed under the Wills Variation Act. The inter vivos
gift may satisfy the testator’s “moral obligation” to provide for the application in his will.



Another method of evading the Act is for the testator to make gifts immediately before his death.
In Dower and Dower v. The Public Trustee the testator made gifts inter vivos of a total value of approxi-
mately one million dollars. Those gifts impoverished the testator and rendered illusory the widow’s right
to relief under the Alberta Family Relief Act, the Alberta counterpart of the British Columbia Wills Varia-
tion Act. In holding that the widow could not set aside the gifts, and that the widow could not look to the
money transferred to the donees for provision for her support and maintenance, Riley J. stated:

It may well be socially undesirable to allow a husband to deliberately impoverish himself by denuding himself
of well nigh all his assets during his lifetime, to the point that an application for relief under the Family Relief Act
would be abortive, and I quite concede that the State may well have an interest to seeing that a husband carries out his
responsibilities for the support of his wife and his dependents, both during his lifetime and following his death - an
interest in the avoidance of penury, an interest in a workable Family Relief Act. That, of course, is a matter for the Leg-
islature and not for the Courts.

The testator may avoid impoverishing himself by giving his property away subject to its being
returned should he survive. This is called a donatio mortis causa. To be valid, the gift must be made in
contemplation, though not necessarily in the expectation, of death. A donatio mortis causa has been de-
scribed in the following way:

A donatio mortis causa is a singular form of gift. It may be said to be of an amphibious nature being a gift which is
neither entirely inter vivos nor testamentary. It is an act inter vivos by which the donee is to have the absolute title to
the subject of the gift not at once but is the donor dies. It the donor dies the title becomes absolute not under but as
against his executor. In order to make the gift valid it must be made so as to take complete effect on the donor’s death.
The Court must find that the donor intended it to be absolute if he died, but he need not actually say so.

Actual possession of the item must be obtained by the donee. Delivery may be on trust as specified in the
figt. There is some authority that realty cannot be the subject of a donatio mortis causa. In a gift mortis
causa the testator has the best of both words. If he lives, the gift is void. If he dies, the gift is effective
and an application by his dependants under the Wills Variation Act would not attach to the subject matter
of the gift, since it would not be part of the deceased’s estate.

In considering an estate, the court may not have regard to property held in joint tenancy is subject to a jus
accrescendi, or right of survivorship. The interest of a deceased joint tenant vests automatically in the
surviving joint tenant by operation of law. Property held in joint tenancy does not therefore form part of
the estate. A testator may also transfer money during his lifetime to trustees in trust for himself for life,
remainder to specified individuals, or perhaps even for individuals to be appointed by will. Such a trans-
action also has the effect of removing the property, which is subject to the trust or power of appointment,
from the estate for the purposes of the Wills Variation Act.

A testator may also avoid the provisions of the Act by making a binding agreement in his lifetime
to devise part of his estate by will. Initially the Privy Council held that such an agreement did not limit
or restrict the power of the court to grant relief if it considered that inadequate provision had been made
for a member of the testator's family. In Schaefer v. Schuhmann, however, the Privy Council declined to
follow its earlier decision, relying in part on the criticism expressed in two Canadian decisions. The
courts will give effect to a contract to leave by will notwithstanding its effect is to render nugatory a de-
pendant's right to apply for support and maintenance.

Even if the testator does not intend to evade the Act, property is not caught which perhaps ought
to be. As a matter of policy, it is arguable that property transferred pursuant to agreements which are
analogous to testamentary devises should also be subject to the terms of the Wills Variation Act. On the
other hand trusts, contractual agreements, pension benefits, and insurance monies are often used as part of
a scheme of estate planning, and to interfere with these transactions could conceivably have the effect of
attracting tax which would otherwise not be payable.



F. Procedure
1. Commencement of Application

An application under the Act is commenced by writ of summons. In Re Koza it was said that pro-
ceedings under the Act were intended to be reasonably informal, and there was no requirement that the
application had to be in any particular form. Nevertheless, the writ must specifically claim relief under
the Wills Variation Act. In Re Elliot, the application was brought under the general style of cause "and in
the matter of a claim by Laura Elsie Elliott for maintenance" but failed to claim for relief under the Act.
The omission was fatal. As well, the application under the Wills Variation Act should stand alone. In Re
Hovdebo, it was held that an application to change executors was not properly joined to an application
under the Act.

The action must be commenced within six months of the "issuance of probate of the will." In Re
Hirsch, Hinds L.J.S.C. held that "issuance of probate" means the date upon which the grant of letters pro-
bate is entered in the court registry. In an earlier British Columbia decision, Re Pedlar, it was held that
the six months were to be calculated from the sealing of the grant. Technically "entry" differs from "seal-
ing," but for all practical purposes the time determined by either test is the same. This provision does not
restrict commencing an action before the issuance of probate.

There is no provision in the British Columbia Act for extending the limitation period. There is
authority from other jurisdictions on similar legislation which holds that the absence of a statutory power
to extend the six month period means that the courts have no jurisdiction to entertain an application be-
yond that time. In some jurisdictions the courts have been given power to extend the limitation period.
For example, in England the courts possess an unfettered discretion to extend the time within which ap-
plication must be made, in order to avoid hardship.

In jurisdictions where the courts may extend the limitation period, certain restrictions apply. The
application to extend should not be brought ex parte. It is material to consider how promptly the exten-
sion was sought and whether there were reasons to justify the delay in applying for relief. In Re DeRo-
che, the application was brought 14 years after probate. An extension was granted because the applicants
were infants at the time of the testator's death, and their mother who had received the estate, had progres-
sively become more difficult to live with. In Re Stewart, it was said that delay alone is insufficient reason
to refuse extension:

Where ... the applicant is the only person within the statutory class of dependents, and no reason is offered as to why
the application should not be permitted to be heard beyond the mere delay, it would appear to be inequitable not to
extend the time.

In jurisdictions where the courts possess power to extend the limitation period, no claim is main-
tainable outside of the limitation period after the estate has been distributed. An order made pursuant to
an application commenced within the six month period will attach to all the assets of the estate, notwith-
standing distribution. In jurisdictions where the courts possess power to extend the limitation period an
order made pursuant to an application commenced outside the six month period will attach to undistrib-
uted assets only.

Provided the application is initiated within six months of the issuance of probate, there is no re-
quirement that the hearing actually be held within the six months. Neither is there any requirement that
the writ be served within the six months. This could be the cause of some inconvenience:

It would appear that the Act or Rules require some amendment. Neither the Rules passed pursuant to the Act,
nor the Supreme Court Rules, which apply where the Rules under the Act are silent, make any provision for service of
the petition within a definite time after filing. Sec. 12 of the Act prohibits the executor from distributing the estate until
the expiration of six months from the issuance of probate. Presumably, the executor may distribute immediately there-
after. No difficulty would arise where the petition is promptly served, but a petition may be filed on the last day and



not served until a month thereafter. The executor, having no notice of the petition, might in the meantime have distrib-
uted the estate. Perhaps in such a case the applicant would be obliged to suffer the consequences of his own delay, but
it seems to me that a simple amendment to the Act or Rules, providing that the petition must be served within a speci-
fied time, would prevent such a situation, with its consequent uncertainty, arising.

A writ commencing an application for relief must be served upon the executor of the will. Where
there are minor children involved, or a potential beneficiary is mentally disordered, the writ must also be
served upon the Public Trustee.

At one time a judge of the County Court had no jurisdiction to order provision for dependants under
the Act. Under the current provisions of the County Court Act, however, a County Court judge may exer-
cise this jurisdiction.

2. Suspension of Distribution

Under section 11 distribution of an estate cannot commence within six months of the issuance of
probate without the consent of all potential applicants or of the court. Where distribution is made within
the six months, it is at the peril of the individuals receiving the interests under the will. The section spe-
cifically provides that title to registered land cannot be placed in the name of a beneficiary during that six
month period without consent of all interested parties or an order of the court. Notwithstanding that land
is conveyed to a beneficiary during the six month period, it is still subject to being charged by the order.

The Act does not forbid the distribution of the estate after six months, even where an application
is pending. However, under section 9 the portion of the estate so distributed "shall be held subject to the
provisions of the order" made pursuant to an application commenced within the six months.

3. Notice of Application for Probate

Section 135 of the Estate Administration Act requires an applicant for a grant of letters probate to
deliver notice of the application to any person entitled to apply under the Wills Variation Act, or, where
appropriate, to his parent or guardian, and the Public Trustee as well as a commiittee, if there is one. Serv-
ice upon potential applicants under the Estate Administration Act is required in order to give them ade-
quate notice so that they may commence an application under the Act in time, as well as to alert a poten-
tial applicant of his entitlement, if any, under the will. A grant of letters probate will not necessarily be set
aside if it is issued out of a registry not specified in the notice.

4. The Application

Under the 1961 Rules of Court, proceedings under the Act were commenced by petition. Re-
spondents were not required to file pleadings unless so ordered by a judge. Discovery could be had only
by a court order. Neither rule was particularly conducive to an orderly resolution of disputes.

Under the 1977 Supreme Court Rules a proceeding under the Act is to be commenced by writ of
summons. In respect of discovery procedures and pleadings, the action proceeds like any civil cause.

In some respects a Wills Variation Act action is different from other civil causes. Judgment in
default of appearance or defence cannot be obtained, although Rule 25(1) (default in delivery of statement
of claim) is framed widely enough to encompass the dismissal of a Wills Variation Act application for
failure to deliver a statement of claim. Nor is it likely that a summary judgment could be obtained under
Rule 18. An application under the Act is for a discretionary order, not for a judgment on a set of facts.An
applicant could not swear that there are no facts upon which a judge could refuse to exercise his discre-
tion. There would be no objection, however, to striking out a writ if it disclosed no right to claim relief.
For example, an application brought by the brother of a testator would disclose no cause of action under
the current Act.



Unlike other civil causes, it may be impossible to settle the action by way of a consent order. De-
pendant's relief legislation should not be applied to alter the will of a deceased person without a hearing
and without a judge being satisfied that the deceased failed to observe his moral obligation to provide for
the applicant.

Evidence should probably be led in every application, even if only to support a settlement agreed
upon by all the parties. The evidence should establish that the testator breached his duty to make ade-
quate provision, or else the application will fail. In Pulham v. Yorkshire Trust Co., all parties consented to
a variation of the testator's will in favour of the surviving spouse. Taylor J. held that the deceased had not
breached his duty to make adequate provision and, therefore, the court had no jurisdiction to make an or-
der whether it was consented to by all parties or not.

Section 8(1) provides that an action by one person may be treated by the court as an application
by all persons who have the right to apply. In practice, however, it is wise to issue a separate writ on be-
half of applicants who are deemed parties to the action, because it is uncertain what effect a discontinu-
ance of the action with respect to the original applicant will have on the action of one who is deemed to
be a party to the original action.

To ensure that land affected by an action under the Act is not encumbered or conveyed before an
order is made, a /is pendens must be registered under the Land Title Act within 10 days of the issuance of
the writ of summons. Similarly, where an order is made affecting land, it is ineffective to bind the land
unless duly registered in the appropriate land title office.

5. Costs

Like any action instituted by writ, the award of costs of an application is a matter for the discre-
tion of the court. Each case is considered on its merits. The usual rule is that costs follow the event.
Normally the unsuccessful applicant will be required to pay costs and the successful applicant will be
awarded costs from the estate. In Lukie v. Helgason Robertson J.A. said:

As to costs, I can see no "good cause" under s. 30 of The Court of Appeal Act, R.S.B.C. 1960, c. 82, for ordering
that the costs of the appeal shall not follow the event, and so I would order that the appellants recover their costs from
the respondents as between party and party. Nor do I see why the costs below should not be disposed of in the same
way: see O. LXV, R. 1. I look without favour on any idea that persons without meritorious claims under the Act to
share in the estate of a testator may have a try at getting part of his estate without risk to themselves and at the expense
of the persons whom the testator wished to benefit.

Good reason must be shown for departing from the general rule. In Re Edgelow the applicant was
excused from paying costs of an unsuccessful application because of her poverty. Each party paid its own
costs. In Re Tero (No. 2) the application was dismissed, but the applicant was awarded costs to be paid
out of the estate. The applicant claimed to be the widow of the deceased. The deceased had "married"
three "wives" without obtaining a valid divorce from his first wife. The applicant had signed a separation
agreement with the deceased which provided for maintenance payments, none of which were made. In
these circumstances the court felt that the testator's estate should pay the costs of litigation. In Re Wilde-
man and Coop Trust Co. of Canada, the surviving spouse died before disposition of the application. The
court awarded the applicant's estate costs of the application. It was said that the surviving spouse is gen-
erally entitled to a full review by the court of the circumstances and, therefore, is often awarded costs
even if the application is unsuccessful.

A question which follows from whether costs are payable from the estate is the choice of scale
upon which they should be calculated. For example, costs can be awarded on a party and party, solicitor
and client, or solicitor and own client scale. The first two scales of costs are provided by tariff in the Su-
preme Court rules. Party and party costs are set at a lower scale than solicitor and client costs. Solicitor
and own client costs are calculated as the actual fees payable by the client to his solicitor. That measure



of costs is awarded when the parties have by prior contract agreed to that scale. Solicitor and client costs
are awarded when the unsuccessful party has conducted himself in a manner which deserves the sanction
of increased costs. Solicitor and client costs serve as a kind of punishment to the unsuccessful litigant
whose unnecessary and unwarranted conduct has increased the successful litigant's costs.

The court has a wide discretion when awarding costs. In many cases, even if unsuccessful, a liti-
gant will be entitled to costs out of the estate, usually on a party and party scale. A litigant who has been
obliged to defend the claim, and is successful, may be entitled to costs on the higher solicitor and client
scale. In a recent case, LeComte v. LeComte, which concerned allegations of undue influence rather than
wills variation, the unsuccessful litigant alleged that the testator had been coerced into making his will.
He was awarded costs on a party and party basis, payable out of the estate. The beneficiaries of the will
who successfully defended the action were entitled to costs on a solicitor and client scale.

6. Appeals

Section 15 of the Act provides:

Appeal to the Court of Appeal

A person who considers himself prejudicially affected by an order of the court may appeal to the Court of Appeal.

Appeal from an order under the Wills Variation Act is in the same form as from a judgment in any
civil cause, but the appeal court exercises a wider discretion to vary the trial judge's decision under a Wills

Variation Act application. 15. From any order made under this Act a party deeming himself prejudicially affected may appeal to the
Court of Appeal within the same time and in the same manner as from a final judgment of the court in a civil cause.

In Re Blackwell it was held that the appeal court should interfere with the trial judge's discretion
only where he had taken into consideration matters that should not be considered, or had taken an im-
proper view of the purpose, scope or application of the Act, or otherwise was plainly wrong. However,
the weight of case authority supports the proposition that it is not only the right but the duty of the appeal
court to consider the undisputed facts of the case and come to its own conclusions as to what is just and
equitable in all the circumstances. In Re Woods, Martland J. said:

In my opinion, in view of the special nature of the provisions of the Act in question and the specific right of
appeal which it confers, it is not proper to impose any fetters on the powers of the Court of Appeal in considering ap-
peals under this Act. The entire jurisdiction of the trial judge under this statute is discretionary in character. The relief
which may be granted under it is completely dependant on his opinion, first, as to whether adequate provision for
proper maintenance and support has been provided for the spouse and children under the will, and second, if adequate
provision is not thought to be made, as to what provision should be made. Notwithstanding this, the Act, by section 17,
gives to any party deeming himself to be prejudicially affected, a right to appeal. I construe section 17 as meaning that
any person who considers himself prejudicially affected by the discretion exercised by the trial judge has a right to
appeal, and, in consequence, the Act must contemplate a review of that discretion by the Court of Appeal. This being
so, that court has the power and the duty to review the circumstances and reach its own conclusion as to the discretion
properly to be exercised.

It was also argued in Re Woods that the discretion the judge exercises is "equitable" and therefore,
the proceeding is in equity, such as would give rise to an appeal to the Supreme Court of Canada without
leave. It was held that the discretion was statutory, and that the word equitable was used in the Wills
Variation Act in a wider sense.

We mentioned suspensory orders earlier. A suspensory order is often signified by granting an or-
der to an applicant reserving "liberty to apply." This means that the applicant may apply in the future as
circumstances change. If a suspensory order is made, there may be no right to appeal because there is still
"liberty to apply" for more or less.

The Court of Appeal will not consider new evidence of changed circumstances on an appeal.



G. Contracting Out/Waiver

A person entitled to apply for relief under the Wills Variation Act may not contract out of the
benefit of the Act. The Act was passed not only in the interests of the potential applicant, but also in the
interests of third parties, including the Crown, who might become responsible for their maintenance. The
court retains jurisdiction to make an award notwithstanding that the agreement was executed prior to mar-
riage, upon separation, or after the testator's death. Nor is it significant that the applicant has received
valuable consideration for the waiver. The consideration received by the applicant under a contract waiv-
ing rights pursuant to the Wills Variation Act will be taken into account in determining what would be
adequate provision for the applicant. In Re Lewis, property was settled on the applicant wife, which she
agreed to regard as sufficient maintenance after the testator's death. In Re Close, the wife, in exchange for
cash, agreed that the testator's will should remain in full force and effect. In neither case were the agree-
ments sufficient to oust the court's jurisdiction to determine whether adequate provision had been made
for the wife.

The New Brunswick Act contains a section that recognizes contracts to leave by will. In Re Mar-
quis Estate, the testator and the applicant widow each agreed not to make any claims on the other's estate
in order that their respective estates might go to the children of former marriages. The court examined the
provisions of the will executed by the testator, and felt that he had provided adequately for his wife. It is
implicit in this decision that the deceased's agreement with his wife to leave his estate to his children fell
within that section of the New Brunswick Act that recognizes contracts to leave by will.

In other jurisdictions applicants are expressly permitted to waive rights under the Act. In Eng-
land, an agreement to waive rights under the Act must be approved by the court to be effective. Professor
Martyn, commenting on section 15 of the English Inheritance (Provision for Family and Dependents) Act
1975 makes the following observations:

This provides a means whereby property arrangements on the break up of a marriage can be given the advantage of
finality. Secondly, on an application under the Act by a person entitled to payments from the deceased under a secured
periodic payments order made under the Matrimonial Causes Act 1973, the court is given power to vary or discharge
that order. Thirdly the court has a similar power to vary or revoke a maintenance agreement, on an application under
the Act by a person entitled to payments under such an agreement. Fourthly the reverse applies where an application is
made ... for the variation or discharge of a secured periodical payments order after the death of the payor or ... for the
alteration of a maintenance agreement, the court has power, in effect to treat the application as an application under the
Act and exercise its powers thereunder. This does not apply, however, if future applications under the Act have been
barred by an order under section 15 of the Act ...

H. Aliens

Courts are sometimes reluctant to make awards in favour of foreign applicants. In Re Lukac,
Milvain J. made an award in favour of an alien applicant. In Zajac v. Zwarycz, the testator emigrated
from Russia to Canada but left his wife behind in Russia. Upon his death, his wife applied for relief un-
der the Act. Her application was refused. Even if the testator had failed to provide adequate maintenance
for his wife and the court had jurisdiction to vary his will, it was likely that any order made would only
enrich the treasury of a foreign government rather than benefit the applicant. The making of such an or-
der would defeat the purpose of the Act. In Re Soroka the Ontario High Court came to a different conclu-
sion. The testator had married in Poland and lived with his wife for a few months before emigrating to
Canada. They had been separated for 42 years. The court held that the widow was entitled to relief.
Generally, because the applicant is a spouse or child of the deceased, it is not significant that the applicant
resides outside of the jurisdiction or is of another nationality.



I. Reform

Dependant's relief legislation has been the subject of extensive study in other jurisdictions.
Among law reform bodies who have reported on this topic are the Alberta Institute of Law Research and
Reform, the Ontario Law Reform Commission, the Law Commission (England), the Law Reform Com-
mittee of Western Australia, the Law Reform Commission of New South Wales, and the Queensland Law
Reform Commission.

We mentioned alternative courses to wills variation legislation. These alternative courses are
really all variations of a system which provides the surviving spouse with a fixed portion of the deceased
spouse's estate. In the United States, for example, many of the states have enacted legislation based upon
the Uniform Probate Code which gives the surviving spouse an elective share of onethird of the deceased
spouse's estate. Dependant's relief legislation is the creation of certain Commonwealth countries. Juris-
dictions outside of the Commonwealth tend to view it with disfavour. One American commentator has
made the following observations respecting dependant's relief legislation:

The Commonwealth scheme has had its serious proponents for adoption in this country, but the British version
was rejected by New York. Although conceding that the system, which provides for a courtordered readjustment of the
estate after death, has worked well in the countries which have adopted it, the Temporary Commission on Estates ad-
vanced the following reasons for its rejection:

Such legislation would require that the share of the surviving spouse, if any, would be determined by the
judge to whom the application was made. That this would promote litigation in most estates of married dece-
dents, where the surviving spouse has not received the entire assets of the decedent or has not acquiesced in the
provisions made by the decedent is evident. Aside from the burden that this would place upon the courts, the
wisdom of allowing the courts to dispose of the decedent's assets as the particular judge deems just, rather than
allowing the decedent to dispose of his property as he sees fit, is open to serious objections. We believe that our
tradition of limited restraint upon the disposition of property by will has become part of our public policy. Of
course, the law should prevent a person from pauperizing his dependents but it is submitted that at least insofar
as the faithful surviving spouse is concerned, a minimal statutory share will not only adequately protect him or
her, but will avoid the expense and inconvenience of court proceedings to obtain maintenance from an estate
which he or she probably had a hand in accumulating.

Other objections to the British system were its inconsistency with estate planning and the uncertainty a propertyowner
would face concerning the ultimate distribution of his property; its builtin invitation to litigation; and its unsuitability to
a very large population. Most relevant to the present investigation, however, is the following statement:

Perhaps maintenance legislation is in order for what is the rare case where a person disinherits his minor or
dependent children as well as their surviving parent ... The surviving spouse should be treated differently, how-
ever, since his or her claim is not based solely on dependency (certainly it is not insofar as the husband is con-
cerned) but also in recognition of the partnership created by the marriage.

This concept of "recognition of the partnership created by the marriage" is what community property is all about.

The chief criticism of dependant's relief legislation rests on the fact that it is discretionary, involv-
ing court application. The discretionary nature of the relief is also its strongest and most appealing fea-
ture, since it permits the greatest flexibility in handling these matters on a case by case basis.

The concluding reference in the quotation is of particular significance. It suggests that the surviv-
ing spouse's entitlement is based in part in recognition of the partnership created by the marriage. It is
true that the partnership aspect of marriage is fundamental to community property regimes. In British
Columbia, under the Family Relations Act, matrimonial property is not community property. Each spouse
is entitled to his or her own separate property. In the event of marital breakup, a kind of community prop-
erty arises. This system will be described more fully later. It is a deferred discretionary system of com-
munity property and represents a compromise between separate property and full community of property.
British Columbia courts have consistently rejected the proposition that the Family Relations Act creates a
partnership between spouses arising upon their marriage.



Dependant's relief legislation, as we have mentioned, gives the courts a great deal of flexibility in
handling cases which tend to be unique. It also permits the courts to consider the interests of dependants
of the deceased other than the surviving spouse. In our opinion these are compelling reasons to retain
dependant's relief legislation and not to tinker with its basic structure. The New South Wales Law Re-
form Commission, in its Working Paper on The Family Maintenance and Guardianship of Infants Act,
1916, specifically requested comment on whether consideration should be given to entitlement to a fixed
portion of the estate, rather than dependant's relief legislation. They said in their report:

[We hoped to] evoke public debate about the principles on which our laws of succession ought to be based. The hope
was not fulfilled and we think that the time for proposing fundamental changes in those laws has not yet come. For this
reason, the bill seeks only to extend existing principles, not to supplant them. We are supported in this approach by the
fact that no person has said to us that the policy of the Act is wrong.

In the preceding discussion we have noted a number of aspects of the law which require change or clarification.
1. Nature of the Court's Discretion

We mentioned earlier that in British Columbia the courts waver between applying tests of need
and of moral obligation, and make awards that appear to vary between protecting dependants from desti-
tution to equitably reapportioning the testator's estate. Some commentators have argued that this sort of
inconsistency denotes a significant flaw in dependant's relief legislation, and creates a legal situation
which is both uncertain and unpredictable. There is support for the proposition that relief under the Act
should only be granted to applicants in need.

One member of the Commission is firmly of the view that, in adopting the testator's "moral obli-
gation" as a touchstone for the exercise of discretion under the Act, the courts have erred. He suggests
that the way in which the discretion is presently exercised represents an unwarranted intrusion into free-
dom of testation and has led to a degree of uncertainty in the planning and administration of estates that
cannot be justified. His views are set out in the reservation following Chapter V.

A majority of the Commission believes that the courts should retain their broad discretion to vary
a testator's will. The principle of freedom of testation is secondary to the enforcement of a testator's
moral obligation to provide adequately for his family. Under the current law, need is not a precondition
for a successful application under the Wills Variation Act. 1t is only one factor considered by the courts
when exercising their broad discretion to consider the terms of a will in the context of prevailing circum-
stances. That approach is desirable if the courts are to be able to ensure that a deceased observes his
moral obligations to his family.

A deceased's moral obligations to provide adequately for his family differ from inter vivos obliga-
tions he may have owed them. Principles which determine inter vivos obligations are primarily founded
upon concepts of maintenance and support. In some cases members of the deceased's family have a
moral claim to share in the assets of his estate which is not necessarily limited to support. The basis of
this conclusion is that a deceased's death significantly alters his obligations to his family and dependants,
in part because the deceased no longer requires his estate. Inter vivos obligations depend upon a weighing
of the needs of both parties. Obligations arising after the deceased's demise should be determined with
reference to the fact that the deceased no longer has any needs. Moral obligations arising after the de-
ceased's death are determined by weighing freedom of testation against his family's claims. The balance
in that case often weighs in favour of his family's claims. That position has been recently confirmed by
the British Columbia Court of Appeal in Bates v. Bates and Froom, where it was observed:

[WThat a spouse's duty is during that spouse's lifetime may be quite different than the duty upon death.

Whether the courts should make an order, and how large a share of the estate an applicant should
be entitled to, is a function of many factors, including the applicant's relationship with the deceased, the
applicant's conduct, his situation in life, and the size of the testator's estate. The importance of these fac-



tors shifts depending on the circumstances of the case. It is impossible to characterize a neat and simple
test that will apply in all possible circumstances. A minor child who is destitute may be entitled to a share
in the estate. An adult child, who is similarly impoverished, may not be entitled to a share in the estate, or
he may be entitled to a smaller share than that received by the minor child. The "need" is the same in
each case. It is the testator's moral obligation that varies. While not definitive, the term "moral obliga-
tion" is descriptive. For over 60 years the courts have used this discretion wisely, so that, on a casebycase
basis, justice, more often than not, is done.

In addition to the problems posed by the testator who ignores his obligations to his family, there
are those which arise when a testator is influenced by others to make a will which does not record his ac-
tual intentions. The law requires the one who propounds a will for probate to prove that the testator knew
and approved its contents. Probate will be refused if it can be proved that undue influence was exerted on
the testator to make certain testamentary provisions. Undue influence consists of unreasonable persuasion
from overbearing or unconscionable behaviour or quiet insinuation which amounts to coercion. The
abuse of faith or trust by one who stood in a fiduciary or confidential relationship to the testator is charac-
terized as "suspicious circumstances" and the courts may, without other evidence of undue influence, con-
sider whether the terms of the will are reasonable.

Notwithstanding the existence of safeguards, such as undue influence, it must be recognized that
the law is not always adequate to ensure that the testator's will represented his wishes. Undue influence is
difficult to prove, if only because the pressure exerted upon the testator is often known only to him, and to
the one who benefits from it. In many cases the only evidence to suggest undue influence, or fraud or
duress, 1s the will itself.

When, therefore, a testator by will prefers one or more members of his family over others equally
deserving, the courts should be permitted to inquire into the circumstances surrounding the making of the
will in order to determine the testator's motivations. One function served by the Wills Variation Act,
therefore, is to guard the testator from being victimized by grasping relatives and others. This is a func-
tion the Wills Variation Act could not serve if an applicant's success was based upon need. It is important,
therefore, for the courts' discretion under the Wills Variation Act to remain as broad as possible.

It should also be remembered that a precondition to testamentary capacity is the ability to con-
sider the claims of those who are related to the testator and who, according to the ordinary feelings of
mankind, are supposed to have some claim to his consideration when determining the disposition of his
property after his death. Testamentary incapacity cannot be established by reference to the terms of the
will itself. It is not enough that the terms of the will are irrational. Additional evidence respecting the
testator's state of mind when he made the will must be adduced. In many cases notwithstanding the testa-
tor's inability to consider those moral claims, that evidence will not be available. The courts should be
permitted to consider the testator's will in the context of the circumstances in which it was made. If the
will is irrational in the sense that it offends "the ordinary feelings of mankind" with respect to his treat-
ment of family members who had some claim to his consideration, the court should have power to correct
it. An unfair distribution may also result from the testator's failure to take into account changed circum-
stances occurring between the making of the will and the testator's death. Again, the courts could not
consider these matters if an applicant's success depended upon his need.

One proposition fundamental to the Family Relations Act is that in some cases what appears to be
the property of one spouse may be regarded as the property of the other. The Family Relations Act proba-
bly does not apply after the death of one spouse. The Wills Variation Act provides a valuable backup to
that legislation by protecting the surviving spouse and his or her interest in property which is nominally in
the name of the deceased, but which the law might regard, had both spouses been alive, as the property of
the surviving spouse. Similarly, other members of the deceased's family, by reason of their efforts or con-
tributions, may have a moral claim to share in the deceased's estate, quite apart from any need for mainte-
nance and support. In part, therefore, a broad discretion under the Wills Variation Act is essential to pro-
tect the integrity of the family unit by ensuring that what is really family property is not disposed of to
strangers.



The Commission is aware that Wills Variation Act applications are responsible for a great deal of
litigation. The functions served by the Wills Variation Act are sufficiently important that the risk of litiga-
tion, the majority has concluded, is one that must be accepted. It should be recognized, however, that
even if the courts were not able to exercise a broad discretion under the Wills Variation Act, litigation
would not necessarily decrease. Instead of being able to address directly the issue of whether the will
made adequate provision for the deceased's family, wills would be challenged on the grounds of undue
influence, suspicious circumstances, or the testator's mental incompetence. These are some of the
grounds for contesting the validity of a will. The result of successful challenges in those cases is that the
will fails and the testator's property passes on an intestacy, which may or may not be satisfactory in the
circumstances. An unfair, though valid, will may encourage similar, unsuccessful challenges. It is desir-
able for the courts to consider the principal issue, whether adequate provision has been made for the de-
ceased's family, rather than an indirect attack on the validity of the will which is motivated by that reason.
And it is desirable that the courts, in such cases, be able to determine what constitutes adequate provision
rather than merely let the will fail. For these reasons, as well as the conclusion that death significantly
alters the deceased's obligations to his family and dependants, the majority has concluded that the nature
of the court's discretion to provide relief should not be changed.

In the Working Paper, we proposed that the basis of the court's jurisdiction to make an order un-
der the Wills Variation Act should not be changed. We received a number of submissions which disap-
proved of the proposal. Some felt that an order should only be made in favour of an applicant who is in
need. Others suggested that only persons maintained by, or otherwise dependent, on the deceased during
his or her lifetime should be permitted to apply. One correspondent suggested that the Wills Variation Act
be repealed and a fixed share scheme adopted in its place. Under that approach, a portion of the de-
ceased's estate would devolve upon his family by operation of law.

Although our correspondents suggested a variety of approaches, they appeared to share two con-
cerns. First, they were concerned that the current Act provides little certainty to whether an application
will be successful, and what portion an applicant may be entitled to. Second, they were concerned that
the current Act is being abused. Many unmeritorious applications are being brought. Rather than incur
the expense of a trial, settlements of these nuisance claims are often made.

These are matters of concern, and have been carefully considered by the Commission. Narrowing
the jurisdiction of the courts under the Act, however, is undesirable. Fettering the jurisdiction of the
courts to prevent claims without merit would also tie their hands in cases where intervention is important.
In any event, the courts have the means to discourage nuisance claims, through the award of costs. It
would appear, however, that seldom is an award of costs made against an unsuccessful applicant. Moreo-
ver, the language of the current Act is open to a more narrow interpretation than that which is being made.
The broad jurisdiction enjoyed by the courts is largely of their own making. Those two factors suggest
that judges find a broad jurisdiction useful to avoid injustice.

For these reasons, a majority of the Commission has concluded that the court's jurisdiction under
the Wills Variation Act should not be confined. The courts will distinguish between various applicants on
the basis of the degree of relationship and the circumstances. Any other approach risks the inability to
provide a remedy where it is necessary.

The Commission recommends:

9. That the basis of the courts' jurisdiction to make an order under the Wills Variation Act
should not be changed.
2. Eligibility to Apply

Currently only the testator's spouse and children may apply under the Wills Variation Act. How-
ever, in many cases the testator may owe moral obligations to others not included in this restricted class.



(a) Common Law Spouses

A common law spouse of a stable relationship not sanctioned by marriage, in many cases, may be
as deserving of a share in a deceased's estate as a lawfully married spouse. The court should have discre-
tion to determine an adequate award for a common law spouse, based upon the circumstances of the case,
not necessarily confined to need. A relationship of short duration will probably not entitle a surviving
common law spouse to a substantial portion of the estate. An enduring relationship will probably entitle
the surviving common law spouse to be treated as if the relationship with the deceased had been a lawful
marriage.

Our concern is to ensure that persons who may require financial provision, which ought to have
been provided by the deceased, are permitted to apply to the courts. Eligibility to apply is quite a differ-
ent matter from entitlement to a share in an estate. It is a much more difficult question to determine what
an eligible applicant should be entitled to receive. Entitlement depends upon innumerable factors, which
will vary considerably from case to case. These factors should be weighed by the courts, and it is neces-
sary to rely upon their discretion to make an appropriate award.

The New South Wales Law Reform Commission recommended that a surviving spouse of a de
facto marriage should be eligible to apply. They said:

2.6.12 De facto marriages generally. It can be argued, in a wider context, that we should be considering how the law
can best be used to help marriage, not how the law can encourage alternatives. But we cannot ignore the fact
that men and women do live together in extramarital unions. If injustice (in the sense of avoidable hurt) may
flow from the new Act not acknowledging that fact, we think it better for the community to remove the cause of
the injustice (and in so doing perhaps offend some of its members) than to permit the injustice to continue. And
we do not think it right that the Court can overturn the testamentary provisions of a married person but not those
of a person who declines to marry but nonetheless assumes marriagelike obligations. Under the present law, a
person determined to preserve his testamentary freedom is better placed to succeed if he does not marry. Public
policy should not countenance this situation when public policy, through the Act, recognizes that not all testa-
tors are wise and just.

The argument that permitting a surviving common law spouse to apply will only encourage
common law relationships is met by the argument that failing to allow a surviving common law spouse to
apply permits the deceased common law spouse to avoid his moral obligations. Prohibiting common law
spouses from applying under the Wills Variation Act may tend to encourage common law relationships
since a person can have all the advantages of a marriage and pretend to assume obligations safe in the
knowledge that the law will not enforce them. Failing to recognize alternative relationships to marriage
does not necessarily discourage people from entering into one. It may actually encourage them to do so.

In the Fifth Report of the British Columbia Royal Commission on Family and Children's Law, it
was recommended:

The [Wills Variation] Act should be amended to permit claims by a man, woman or child where they have been
living together and have been maintained by the testator for a period of one year immediately preceding the making of
the testator's will.

We agree in principle with this recommendation, although we do not think that when the testator makes
his will is determinative of his moral obligation to provide for his common law spouse or illegitimate
children.

The Family Relations Act requires common law spouses to recognize various obligations during
their joint lifetimes. Whether enforcing obligations like maintenance or support between common law
spouses encourages or sanctions alternative relationships to marriage is insignificant. The law recognizes
that one or the other common law spouse, upon the dissolution of their relationship, may require financial
assistance just as might either a husband or wife, upon the dissolution of their marriage. Merely because



a common law relationship is ended by the death of one of the parties to it does not alter that possibility.
Such obligations should be enforceable after the death of a common law spouse against that spouse's es-
tate. Otherwise that burden falls upon society.

In our earlier discussion of the Estate Administration Act, we recommended that the provisions
relating to common law spouses and illegitimate children should be deleted from the Estate Administra-
tion Act. In our opinion, these discretionary matters should be governed by the Wills Variation Act.
Common law spouses and illegitimate children should be entitled to apply under that Act for a share in
the deceased's estate, whether he made a will or died intestate.

We are concerned, however, that some effort should be made to define the kinds of alternative
relationships to marriage from which should arise obligations enforceable against the estate of a deceased
common law spouse.

The Estate Administration Act provides the following definition of a common law spouse to de-
termine when he or she may be entitled to share in the estate of the deceased:

"Common law spouse" means either a person who is united to another person by a marriage that, although not a legal
marriage, is valid by common law, or a person who has lived and cohabited with another person as a spouse and has
been maintained by that other person for a period of not less than 2 years immediately preceding his death;

This definition meets our concern that the relationship with the deceased should be subsisting at the time
of the deceased's death. Moreover, the two year requirement for cohabitation, by which it is determined
whether the relationship was of a nature that mutual obligations between the common law spouses might
have arisen, corresponds to the two years of cohabitation required under the Family Relations Act. We do
not think, however, that whether one common law spouse has maintained another should be determina-
tive. Earlier we concluded that the basis of the court's jurisdiction under the Wills Variation Act is not
limited to providing for an applicant in need. Nor is it aimed at providing maintenance to an applicant.
Moreover, that requirement may disentitle a surviving common law spouse from sharing in an estate to
which he or she contributed, or was instrumental in creating through contributions to the deceased com-
mon law spouse's maintenance during his or her lifetime. We have concluded that a common law spouse
who cohabited with the deceased for not less than two years immediately preceding the deceased's death,
should be entitled to apply under the Wills Variation Act for a share in the deceased's estate. Where the
common law relationship was subsisting at the time of the deceased's death, the question of maintenance
should not determine eligibility to apply, although it may be significant in determining entitlement.

(b)  Children Born out of Wedlock

An illegitimate child may claim in respect of his or her mother's but not the father's estate. Law
reform bodies which have considered the status of illegitimacy have uniformly recommended that an ille-
gitimate child should be able to claim in respect of his of her father's estate. The Royal Commission on
Family and Children's Law has also made this recommendation. We also agree that an illegitimate child
should be able to claim in respect of his or her father's estate.

One further aspect should be clarified when legislation is enacted to permit an illegitimate child
to apply against his father's estate under the Wills Variation Act. Upon adoption, a legitimate child ceases
to be the child of his natural parents. Similarly, it should be explicit in reform legislation that, upon adop-
tion, an illegitimate child ceases to be the child of his natural parents. We discussed earlier that the policy
decision to sever ties between a child and his natural parents upon adoption is one open to question. Nev-
ertheless, our conclusion is that the rights of legitimate and illegitimate children should be identical. If, in
the future, it is decided that succession rights between a child and his natural parents should not be sev-
ered, that decision should apply equally to legitimate and illegitimate children.



Beyond the problems of proving paternity, there is no good reason for prohibiting an illegitimate
child from making a claim against his or her father's estate. Saskatchewan has enacted legislation which
permits an illegitimate child to apply if paternity has been proved or acknowledged. It also provides a
presumption that support or maintenance of the child is an acknowledgment of paternity. The Saskatche-
wan legislation provides as follows

3. (2) Where an application is made ... by or on behalf of an illegitimate child an adjudication may be made on the
hearing of the application that, for the purposes of this Act, the deceased was the father of the child, if the court
is satisfied:

(a) that during his lifetime the deceased publicly or otherwise acknowledged that he was the father
of the child; or

(b) that at the time of the birth of the child the deceased was living with the mother of the child as
her husband and that after the birth of the child the deceased seemed to have accepted the child
as his own.

In British Columbia, paternity must be evidenced by court order or by registration under the Brit-
ish Columbia Vital Statistics Act. In our opinion these criteria are too limited. The presumption of pater-
nity flowing from cohabitation and support should be satisfactory in most cases. However, we make no
recommendations with respect to how paternity should be established. As we discussed in the previous
chapter, this is an issue which arises in a great many aspects of the law other than succession, and should
be considered separately from the subject of this Report.

Our conclusion that illegitimate children should be permitted to apply with respect to their natural
parents' estates suggests that section 30 of the Wills Act, which deems an illegitimate child to be the le-
gitimate child of his mother, should be amended to include the father as well.

(c)  "Posthumous" Children

The Ontario Succession Law Reform Act provides that the definition of "child," "includes a child
conceived before and born alive after the death of the parent." A posthumous child would probably be
able to maintain a claim against his or her parents' estates, but for greater certainty, the Act should contain
a provision defining child to include posthumous children.

(d)  Other Applicants
(i)  Basis of Eligibility

In British Columbia, eligibility to apply for a greater share in the testator's estate was restricted to
the testator's spouse and children because, in its inception, it was thought that dependant's relief legisla-
tion should serve only a very limited purpose, and intrude upon freedom of testation as little as possible.
Recently many jurisdictions have enlarged the categories of those entitled to relief, recognizing that a tes-
tator may owe moral obligations to people other than his spouse and children. For example, we have con-
cluded that common law spouses, illegitimate children and posthumous children should be eligible to ap-

ply.

The formula by which eligibility should be determined presents a great many problems. In part,
these problems flow from the difficulty of determining exactly what function the Act should serve.

Since the basis of the courts' discretion, in general terms, is to give effect to moral obligation, it
would appear to follow that anyone for whom the testator morally ought to have made provision should
be entitled to apply to the court for an order. Such an approach might be harmful to this process. Con-
ceivably, dependant's relief legislation works well, notwithstanding that the basis upon which an award is
made is flexible, because the parties entitled to apply are described specifically. In virtually every case
the testator will have considered the interests of the surviving spouse and children, and the court can de-



termine whether the provisions he had made are adequate. It is important that the testator know, when he
makes his will, whose interests he should take into consideration. A vague definition of eligibility to ap-
ply would not permit that.

Several approaches have been either adopted or advocated in different jurisdictions. For example,
all persons to whom the deceased owed legal support obligations during his lifetime might be entitled to
apply. That approach has, in part, been adopted by the Alberta Institute of Law Research and Reform,
which concluded that many legal support obligations should survive the deceased's death. That approach
was also favoured by several of our correspondents. While this approach describes with some certainty
whose interests the testator should consider when making a will, and a minority of the Commission agrees
with it, the majority of the Commission thinks that it is contrary to the fundamental purpose of depend-
ant's relief legislation. The testator's death is a significant factor, and the majority of the Commission
doubt whether principles which determine infer vivos obligations are appropriate to determine testate ob-
ligations. Some legal support obligations, perhaps, should not survive the testator's death. Moreover,
legal support obligations are primarily founded upon providing for a dependant's need. Need, the major-
ity has concluded, may be one factor, but it is not fundamental to determining the testator's moral obliga-
tions.

The English Inheritance (Provision for Family and Dependants) Act, 1975, after providing that
the surviving spouse, former unmarried spouse, child or person treated as a child may apply, also permits
persons being maintained by the deceased to apply. The New South Wales Law Reform Commission rec-
ommended that a person wholly or partly dependant, who was a member of the deceased's household, and
who, in the court's opinion, ought not to have been left without provision, may apply. This approach was
favoured in several submissions on the Working Paper. One submission suggested that legislation should
define a list of relatives entitled to apply if they could prove dependency. That approach would resolve
some problems that might otherwise arise with respect to giving notice to potential applicants under the
Wills Variation Act of an application.

(ii)  "Close Family"

A majority of the Commission has concluded that in order that a testator may know exactly to
whom he owes moral obligations, the Act should state which relatives of the deceased are eligible to ap-
ply. In the usual course, a testator should consider providing for the following:

(a) surviving spouse;

(b) a person whose marriage to the deceased was terminated or declared a nullity, who was
receiving or entitled to receive maintenance from the deceased at the time of his death;

(c) common law spouse who was cohabiting with the deceased for not less than two years im-
mediately preceding his death or who, under the Family Relations Act, was receiving or
entitled to receive maintenance from the deceased at the time of his death;

(d) the deceased's children, illegitimate children (subject to the Adoption Act), posthumous
children, and stepchildren;

(e) grandchildren;

(f)  grandparents;

(g) parents;
(h)  brothers, sisters, halfbrothers and halfsisters.

This list represents people whom the deceased might have considered as close family. The con-
cept of "family" may in one sense denote a close group of individuals united by ties of blood or marriage.
It may also include unrelated individuals who provide one another with mutual financial and emotional
support. The list includes the deceased's spouse and children, and others who might occupy positions
analogous to those, such as a common law spouse and informally adopted children of the deceased's
spouse. The list goes slightly beyond the deceased's spouse and children, or individuals regarded as
spouse and children. Parents and grandparents are also included. They are included because succession



rights, and the obligations protected by the Wills Variation Act, should tend to be reciprocal. If in certain
circumstances a grandchild is entitled to share in his grandfather's estate, in similar circumstances, if the
grandchild predeceased his grandfather, it is likely the grandfather should have a similar right to share in
the grandchild's estate subject to the rights of nearer degrees.

While the list of applicants has been compiled by selecting persons who might have been consid-
ered members of the deceased's family, the criterion of "family" has not been used restrictively. For ex-
ample, by listing those entitled to apply, we have tried to avoid restricting eligible applicants to those who
lived as members of the household in which the deceased lived. An applicant's residence should not af-
fect his eligibility to apply.

We have considered whether the Act should permit persons treated by the deceased as his children
to apply for a share in the deceased's estate. We were concerned, however, that persons whom the de-
ceased had been kind to, or even persons whom he had voluntarily maintained, might be entitled to apply.
Generosity in itself should not create obligations.

We are concerned that expanding the list of those entitled to apply should not constitute an invita-
tion to litigate. The court should have jurisdiction to hear applications from members of the deceased's
family, where they have not been adequately provided for in the will. That leaves open a door for the
prosecution of unmeritorious claims. Those claims should be discouraged through the imposition of
costs. Any restriction on the ability of the deceased's spouse or children to apply risks fettering the court's
power to provide a remedy in these circumstances. In the opinion of the majority of the Commission, no
threshold requirement should be required for the deceased's spouse and children to bring an application.

For more remote relations, however, less often will they be entitled to any portion of the de-
ceased's estate. The risk of nuisance claims increases. Many of our correspondents were concerned that
the result of expanding the relations who may apply under the Wills Variation Act would be an explosion
of unmeritorious claims against estates. The Commission shares that concern. A balance must be struck
between ensuring that the courts are able to hear meritorious claims of more distant members of the de-
ceased's family, and limiting the number of nuisance claims that may be brought. For that reason, a ma-
jority of the Commission has concluded that grandchildren, grandparents, parents, brothers, sisters, half-
brothers and halfsisters, to bring an action, must have been dependent on the deceased at the time of his
death. If an application is brought by one of these people who was not dependent on the deceased, that
issue can be dealt with summarily.

By "dependent," we mean that the applicant must have relied upon the deceased for some finan-
cial support. We have considered whether this threshhold requirement should be more rigorously defined.
Our conclusion is that the degree of dependency need not necessarily be substantial. The deceased need
not have been the sole source of support for the applicant for the applicant to have been dependent. On
the other hand, the receipt of occasional gifts of small sums of money would be unlikely to constitute de-
pendency. Dependency is a question of fact which can be safely left to the courts to resolve.

(iii) Former Spouses

The list of eligible applicants includes former spouses. As a general proposition, we believe that
the rights of spouses, upon marriage dissolution, should be governed by matrimonial legislation. In Brit-
ish Columbia the Family Relations Act governs the inter vivos mutual obligations of spouses upon mar-
riage break-up. Dissolution of marriage should entail the cessation of all dealings between the spouses,
and the Divorce Act and the Family Relations Act are primarily directed toward that goal. Nevertheless, it
must be recognized that in many cases it is impossible to sever all ties between spouses. One need only
consider a commonly occurring example, maintenance payments by one spouse to another which persist
long after dissolution of a marriage. The question of defining when succession rights should arise, and
distinguishing those situations from circumstances where Family Relations Act rights should govern, is
more fully discussed in the next chapter.



Notwithstanding the general proposition that rights of spouses upon marriage breakup should be
governed by matrimonial legislation, there is some doubt whether rights which arise under matrimonial
legislation may be exercised after the death of one spouse. This too is discussed in greater detail in the
next chapter.

There is therefore agreement among the Commission that even after marital breakdown or disso-
lution, a former spouse, in certain circumstances, should be entitled to apply under the Wills Variation Act.

There are several approaches to granting eligibility to former spouses. One view is that the mat-
ter should be left to the court's discretion, since, as with any other applicant, the question of whether the
deceased owed any moral obligation to his former spouse is a question which can only be answered by
weighing numerous factors, not strictly susceptible to codification. Another view is that a former spouse
should be entitled to apply only if Family Relations Act rights are foreclosed by the deceased's death. A
related position is that only a former spouse who is receiving maintenance from the deceased should be
entitled to apply. In a sense, the Wills Variation Act would ensure that adequate funding for the deceased's
maintenance obligations to the former spouse would be secured notwithstanding his death.

An issue upon which there is very little authority, is whether a maintenance agreement or order
which is stipulated to be for the lifetime of the recipient, may be varied under the Divorce Act after the
death of the person paying it. It is generally agreed that maintenance can be for the lifetime of the recipi-
ent and that a maintenance order that is not specifically for the recipient's lifetime terminates upon the
death of the person obligated to pay it. The issue of whether, after the death of a person paying mainte-
nance, a maintenance agreement could be varied under the Divorce Act was raised in a recent Alberta de-
cision, Burns v. Burns. After a careful consideration of the cases, Egbert J. concluded that the mainte-
nance agreement, since it was for the lifetime of the supported former spouse, could be varied, and in-
creased the amount payable to the surviving former spouse.

Whether or not Burns v. Burns has conclusively settled that a maintenance agreement for the life-
time of the payee may be varied after the death of the person paying maintenance, there will be many
cases where the agreement or order is not for the payee's lifetime. In those cases a person's obligation to
pay maintenance will cease at his death. It is conceivable, however, that the surviving former spouse will
still require maintenance.

The English Inheritance (Provision for Family Dependants) Act 1975, gives the court power to
vary a maintenance agreement, which is specifically for the lifetime of the payee, when an application for
dependant's relief is heard. Section 17 of that Act reads as follows:

Variation and revocation of maintenance agreements

17. (1) Where an application for an order under section 2 of this Act is made to the court by any person who was at
the time of the death of the deceased entitled to payments from the deceased under a maintenance agreement
which provided for the continuation of payments under the agreement after the death of the deceased, then, in
the proceedings on that application, the court shall have power, if an application is made under this section by
that person or by the personal representative of the deceased, to vary or revoke that agreement.

(2) In exercising the powers conferred by this section the court shall have regard to all the circumstances of the
case, including any order which the court proposes to make under section 2 or section 5 of this Act and any
change (whether resulting from the death of the deceased or otherwise) in any of the circumstances in the light
of which the agreement was made.

(3) If a maintenance agreement is varied by the court under this section the like consequences shall ensue as if
the variation had been made immediately before the death of the deceased by agreement between the parties and
for valuable consideration.

(4) In this section "maintenance agreement", in relation to a deceased person, means any agreement made,
whether in writing or not and whether before or after the commencement of this Act, by the deceased with any



person with whom he entered into a marriage, being an agreement which contained provisions governing the
rights and liabilities towards one another when living separately of the parties to that marriage (whether or not
the marriage has been dissolved or annulled) in respect of the making or securing of payments or the disposition
or use of any property, including such rights and liabilities with respect to the maintenance or education of any
child, whether or not a child of the family in relation to that marriage.

We are not convinced that such a provision is necessary. It confirms, of course, that a mainte-
nance agreement can be varied after the death of the person paying maintenance. As an ancillary power
when considering entitlement to dependant's relief, it is unlikely that it makes any difference to the cur-
rent position in British Columbia. Entitlement to maintenance will necessarily be considered by the
courts. Any order made by the court will take that factor into account. Even if the maintenance order or
agreement cannot be varied, the surviving spouse's interest in the deceased's estate could be varied to take
into account benefits received under maintenance agreements. The difference between directly varying
maintenance payments, or taking them into account when making a dependant's relief order, is not signifi-
cant.

In the Working Paper we tentatively concluded that the Act should not restrict a former spouse's
eligibility to apply. It was unlikely the courts would exercise their discretion in favour of a former spouse
after the deceased and the applicant had settled their financial affairs. Nevertheless, there might be cases
where a former spouse ought to be entitled to provision. Upon reconsideration, the Commission has con-
cluded that eligibility to apply should depend upon entitlement to maintenance. This position is a com-
promise. It recognizes that if the former spouse was not entitled to maintenance, all ties between the
spouses had been effectively severed, and no obligation persisted beyond that. If the former spouse was
entitled to maintenance, the court should have jurisdiction to determine the extent of the deceased's moral
obligation to provide for the former spouse.

It should be observed that in England the Inheritance (Provision for Family and Dependants) Act
1975 permits a former wife of the deceased who has not remarried to apply to the court for a share of the
deceased's estate if the deceased's will "is not such as to make reasonable financial provision for the ap-
plicant." Re Fullard is a recent decision on that section. In that case a husband and wife after 40 years of
marriage, divorced. Their sole asset was the matrimonial home. The husband transferred his interest,
valued at £9,000, to his wife for a lump sum of £4,500. The husband made a new will disinheriting his
former wife. The husband died two years after the divorce. His former spouse applied for provision to be
made for her out of his estate. At first instance and upon appeal, the former spouse's claim was rejected.
Purchas J. said:

There may well of course be developments which would enable an exspouse to seek relief with some chances of
success under this Act, such as Ormrod L.J. has already mentioned (and at the risk of repetition I mention them again
here) where there has been a long period of time since the dissolution of the marriage in circumstances in which a con-
tinuing obligation to support the exspouse has been established by an order of the court by consent or otherwiseunder
which periodical payments have been, and continue to be, made up to the date of the death. There may be circum-
stances such as envisaged by Mr. Reid, where the death itself unlocks a substantial capital sum of which the testator
should have been aware, and from which, had he made a will at the time immediately before his death, he ought, within
the criteria of this Act, have made some provisions. There may be other incidents, of further accretion of wealth, but I
doubt that the mere fact of accretion of wealth after the dissolution of the marriage would of itself justify an applica-
tion. An application would only be justified if all the circumstances of the case and all the considerations set out in the
Act made it reasonable that the testator should have made some provision as at the time of his death for the applicant.

Because the courts in England now enjoy wide powers to make appropriate capital adjustments
between spouses after divorce, there would be very few cases where a former spouse could successfully
apply for relief under dependant's relief legislation. Under the Family Relations Act courts in British Co-
lumbia possess powers similar to those enjoyed by courts in England to ensure that the division of prop-
erty between spouses is fair.

One might conclude, therefore, that in British Columbia it will be rare that a former spouse will
be successful in an application under the Wills Variation Act. Permitting former spouses to apply, how-



ever, will serve to prevent injustices in those cases where the Family Relations Act has not brought about
a fair division of family property between the spouses.

A former common law spouse may also have been receiving, or entitled to receive, maintenance
from the deceased at the time of his death. The Family Relations Act uses the following definition to de-
termine when inter vivos support obligations arise:

"spouse" ... includes ... except under Part 3, a man or woman not married to each other, who lived together as husband
and wife for a period of not less than 2 years, where an application under this Act is made by one of them against the
other not more than one year after the date they ceased living together as husband and wife.

We can see no reason, where there are rights to maintenance, to distinguish between a former spouse or a
former common law spouse who was receiving, or entitled to receive, maintenance from the deceased at
the time of his death. We have also recommended this approach under the Family Compensation Act.

The English Act bars a former spouse who subsequently remarries from applying. While in most
cases remarriage will remove any obligation imposed on the deceased to provide for his former spouse,
there may be occasions where the former spouse may be entitled to relief. One can envision for example
a marriage of long duration with the deceased, a grossly unfair division of matrimonial property on mari-
tal breakup, an illconsidered and tragic second marriage by the former spouse which breaks up leaving
her impoverished. If the deceased dies and his estate is immense, might not a court find in favour of the
remarried spouse? We see no need to bar a former spouse's eligibility to apply because he or she has re-
married.

(iv)  Result of Expanding the Class of Applicants

While the categories of persons we think should be eligible to apply under the Wills Variation Act
include people to whom the deceased may have owed legal support obligations, or who may have been
dependant upon the deceased for maintenance, the court's discretion to make provision for them, except
for more remote family members, is not fettered by the initial requirement that they must be in need to
qualify, nor is the court's order necessarily restricted to providing maintenance to a worthy applicant.
This approach, in the opinion of the majority, preserves the court's broad discretion to ensure that the de-
ceased recognizes and fulfils his moral obligations as well as describes specifically whose interests the
testator should consider when making his will.

It is important to note, however, that eligibility to apply does not guarantee that the application
will be successful. The testator may owe no moral obligation to provide for, say, dependent parents, or
brothers and sisters. In most cases, it should follow that the more distant are the ties of blood or duty, the
less likely an award will be made, or the smaller the entitlement of the applicant. These are issues which
should be left to the discretion of the court. The concern is to ensure that the parties who may have some
claim to share in the testator's estate are permitted to come before the court despite the potential for in-
creased litigation. Having accomplished that, it is up to the courts to determine what, in the circum-
stances, constitutes fair or adequate provision.

Expanding the classes of eligible applicants is unlikely to achieve results significantly different
from those under the present Act, since it is unlikely that a testator's moral obligations will extend beyond
providing for the surviving spouse and children. In rare cases, however, the testator will owe moral obli-
gations to provide for people other than his spouse and children, and in those cases the courts should have
the jurisdiction to make an appropriate award. The disadvantages of this recommendation lie mainly with
its potential for litigation. As an abstract proposition, the possibility of increased litigation would appear
to be a serious argument against expanding the categories of applicants. But, as a practical matter, since
seldom will the testator owe moral obligations other than to provide for his spouse or children, litigation
should not increase. Actions without merit would be penalized by costs. On the other hand, by expand-



ing the categories of applicants under the Act, the court would be able to hear meritorious actions that cur-
rently they are unable to entertain.

(v)  Recommendation
The Commission recommends:

10. (1) That the Wills Variation Act be amended to permit the following persons who survive
the deceased to apply:

(a)  spouse;

(b)  a person whose marriage to the deceased was terminated or declared a nullity
if receiving or entitled to receive maintenance from the deceased;

(c) common law spouse who, immediately preceding the death of the deceased,

(i was cohabiting with the deceased for not less than two years, or
(i)  was receiving or entitled to receive maintenance, pursuant to the Family
Relations Act, from the deceased;
(d)  the deceased's children, posthumous children, and stepchildren;

(2) That the Wills Variation Act be amended to permit the following persons to apply if
they were dependent on the deceased immediately prior to his death:

(a) grandchildren;

(b)  grandparents;

(c)  parents;

(d)  brothers, sisters, halfbrothers and halfsisters.

(3) For the purposes of paragraphs (1) and (2), when determining relationships to the de-
ceased, no distinction should be made between children of married or unmarried parents.

One submission challenged the merit of determining eligibility to apply based upon kinship:

First, we are of the view that the Act is really designed to assist persons belonging to the nuclear family who may rea-
sonably be said to have a demand upon the considerations of the deceased, and, if this mode of determining forced
shares is to be maintained, we would retain this policy. Secondly, we feel that the inclusion of persons in the greater
family raises connotations with which the report does not deal, and which concern us considerably. That is to say, if
grandchildren, including illegitimate persons, grandparents, brothers and sisters, and halfbrothers and halfsisters are to
be included within the Act, persons who may have had quite remote associations with the deceased and his immediate
family, why should the Act not also include friends of a lifetime? We have in mind here the two persons who may have
shared their lives and their property together over many years, and in circumstances where one has a reasonable expec-
tation of the other as to property which he or she is to enjoy after the death of the first to die. In some cases there is a
sexual relationship between friends, but in our view that is an irrelevant matter. It merely serves to underline the degree
of closeness between the friends. In other words, we cannot see why in 1982 remote relationships of blood are thought
to be properly within the considerations of the deceased, while persons who are not associated by blood, but who have
been close to the deceased and may also have had expectations of him or her, should be denied any right to make appli-
cation under the Act. These persons are thrown back on the law of quasicontract, and of constructive trust.

Our correspondent's concerns are answered in part by the fact that the list of applicants defines
who may apply, but does not guarantee that any are entitled to share in the estate. The deceased might
well have been closer to his friends than his family, but that is not reason to impose an obligation on him
to provide for them. It may be that the importance of the family in contemporary society has diminished.
Nevertheless, we believe a person is under an obligation to consider the needs of his family. Members of
the nuclear family may be entitled to more than mainten ance. More remote family members may be enti-
tled to nothing. But the court should have discretion to determine whether the deceased should have



made provision for them, particularly if they are in need. The same considerations do not arise between
the deceased and close friends who survive him.

3. Relevance of Conduct

The New South Wales Law Reform Commission concluded that while character and conduct
were relevant, the court did not require statutory direction or restriction when weighing that factor. They
said:

2.9.13 Section 9(5)(a): character and conduct. The substance of section 9(5)(a) was included in a draft bill which
formed part of the Working Paper. It states what we believe to be the existing law. One commentator suggests,
however, that the paragraph should state that the Court shall have regard to the character or conduct of an eligi-
ble person. He argues that the Court should be directed to refuse an order where the conduct of the eligible
person materially damaged the deceased person in his lifetime. In his words: "Why should a worthless son get
an order when the whole estate is diminished by his conduct?" The same commentator would overrule the deci-
sion in Re Gilbert and have the new Act provide, for example, that the Court shall have regard to attempts by an
eligible person to deceive the Court about the merits of his application. On the other hand, another commenta-
tor says that the character or conduct of an eligible person should never be considered by the Court because, in
most cases, evidence of it comes from close relatives and the evidence is unreliable in that it is highly coloured
by selfinterest. In our view, section 9(5)(a) is adequate as it stands. We think it right that the Court may look at
the character or conduct of an eligible person. But, because this is an area which calls for the making of value
judgments, we also think it right that the Court should be able to give effect to its view of contemporary com-
munity standards on "conduct disentitling" without statutory direction or restriction.

We agree with the New South Wales Law Reform Commission that the courts do not require guidance on
what kinds of character or conduct are relevant. We recognize that a wide range of acts by the applicant,
which may imply poor character or conduct, should not disentitle him from eligibility for an award. It
may well be that the only conduct which will disentitle an applicant is that which amounted to a repudia-
tion of the relationship between the deceased and the applicant.

For example, conduct on the part of the surviving spouse which amounts to repudiation of marital
obligations may be a disentitling factor. Similarly, conduct on the part of an applicant that repudiates the
parent/child relationship between the applicant and the deceased may disentitle the applicant. These are,
however, issues of fact and it is unlikely that statutory guidelines will be helpful to the court. Has a child,
who is consistently disobedient or who disappoints his parents' expectations, repudiated his relationship
with them? This is a question which can be answered only by reference to the actual facts of the case.
Moreover, as we noted earlier, while conduct is relevant, it is only one of many factors to be taken into
account by the court, and even extreme misconduct or bad character may be overridden by other consid-
erations.

Section 3 of the Wills Variation Act provides:

Court may make order subject to conditions

3. The court may attach the conditions to the order that it thinks fit, or may refuse to make an order in favour of a
person whose character or conduct, in the court's opinion, disentitles him or her to the benefit of an order under
this Act.

Section 2(3) of the Act provides:

In an action under this section the court may accept the evidence it considers proper of the testator's reasons, so far as
ascertainable,

(a) for making the dispositions made in his will; or
(b) for not making adequate provision for his wife, husband or children, including any statement in writing signed
by the testator.



The combined effect of these two sections is that the courts have full power to review the conduct
of an applicant, and generous discretion to determine what should constitute disentitling conduct. There
is no need for specific guidelines on what kinds of character or conduct are relevant.

We think, however, that the drafting of section 3 of the Act could be improved. It fuses two sepa-
rate powers of the court within one section. The court's ability to attach terms and conditions to the order
it thinks fit should be contained in a section separate from the court's authority to refuse to make an order
in favour of an applicant whose character or conduct should disentitle him to the benefit of such an order.
Moreover, the section should be revised to clarify that the court may make such order as it thinks appro-
priate in light of the applicant's character or conduct, as well as refuse to make an order in favour of such
an applicant. As it is presently drafted, the section appears to permit the courts only the power to refuse to
make an award on behalf of an applicant whose character is flawed or whose conduct is deplorable.
These points are technical objections only. It must be observed that the courts are not troubled by these
imperfections of drafting.

4. Time for Determining Entitlement

The preponderance of case authority in British Columbia favours the testator's death as the rele-
vant time for determining whether proper provision has been made for a dependant's maintenance. The
principal argument in favour of this time is that it is the last opportunity for the testator to recognize his
moral obligations. It is, nevertheless, artificial to distinguish between these times on the basis that the
court's principal concern is ensuring that the testator recognizes his moral obligations.

Several correspondents concluded that adequacy should be determined at the deceased's death, in
the interests of certainty, and because that was the last chance the testator had to consider what might con-
stitute adequate provision for his family. The majority of our correspondents felt that adequacy should be
determined at the date of the hearing.

The Ontario Succession Law Reform Act, provides as follows:

58 (3) The adequacy of provision for support under subsection 1 shall be determined as of the date of the hearing
of the application.

The court should be able to take into account changes in circumstances unforeseeable at the time
of the deceased's death and weigh the facts existing at the time of the hearing. We have concluded that
the courts should be permitted to consider the actual circumstances of the case at the time it hears the ac-
tion. Only then can it be reasonably certain that the order it makes is appropriate.

The Commission recommends

11.  That the Wills Variation Act be amended to direct the courts to determine the adequacy of
the testator's provision for the applicant as at the date of the hearing.

5. Time for Valuing the Estate

In British Columbia the case law has established that the estate should be valued at the time of the
testator's death. Our arguments with reference to the appropriate time for determining entitlement apply
with equal force to the appropriate time for valuing the estate. The order the court makes should be based
on the actual value of the estate at the time of the hearing, having regard to foreseeable circumstances.
An order based upon the estate's value at the testator's death may not be unjust. Equally, it may be en-
tirely inappropriate.

The Commission recommends:



12.  That the Wills Variation Act be amended to provide that the court shall have regard to and
may hear evidence respecting the value or the composition of the assets of the estate or part
of the estate as at the date of the hearing.

6. Limitation Periods
(a)  Extending the Limitation Period

Undeniably, there must be some limitation period beyond which a Wills Variation Act application
may not be brought. The Chief Justice's Law Reform Committee of Victoria observed:

... a general power to make provision at any time out of the estate of a deceased person for the maintenance and support
of eligible persons would result in great inconvenience, and in all likelihood, in not a little injustice.

The six month period within which an application must be made strikes a reasonable balance be-
tween the interests of potential applicants and those of the beneficiaries under the will. It does not unduly
delay administration since during that period preparations can be made for distribution, creditors paid and
beneficiaries of the estate sought. Moreover, the Act provides that an application by one is deemed to be
on behalf of all entitled applicants. Thus, the severity of the limitation period may be mitigated in cir-
cumstances where one applicant has commenced an action in time. Other applicants may join in the ac-
tion even after the six month period has expired. The interests of those entitled to share in the estate and
those who may bring an application for a share are equally balanced. Administration should not be un-
duly delayed.

Situations will arise, however, where the limitation period will have expired and, without culpa-
ble fault on the part of the potential applicant, the application is barred. In some jurisdictions, the courts
may extend the limitation period. An order made pursuant to an application brought outside the six
month limitation period will bind only undistributed assets. Some jurisdictions have legislation to this
effect. For example, section 14(2) of the Uniform Dependants Relief Act provides:

A court, if it considers it just, may allow an application to be made at any time as to any portion of the estate remaining
undistributed at the date of the application.

In the Working Paper, we discussed the possibility of a limited discretion to permit timebarred
applications. There may be circumstances in which the courts should be able to allow an application
which is out of time. A further limited period during which the courts could permit an application might
not significantly prejudice the interests of those entitled to share in the estate. For example, a timebarred
applicant might be permitted to apply at any time before the distribution of the estate begins. Such a test,
however, would appear to be simultaneously too narrow and too wide. An estate embroiled in litigation
might not be distributed for several years. Permitting someone to bring an application several years after
the deceased's death would only further delay distribution of an estate, the tardiness of which may already
have severely diminished the interests of its testate or intestate successors. Allowing applications to be
brought out of time only up until the commencement of distribution may also be too narrow a test. For
example, a testator may disinherit his wife in favour of his two children. Six months pass before his
widow brings an application, and the executor of the estate permits the two children to select between
personal effects of the deceased which possess sentimental, and not monetary, value before liquidating the
balance of the estate for distribution. Should distribution of an insignificant portion of the estate prevent a
time barred but deserving person from applying for a share in the estate?

In the Working Paper it was tentatively proposed that an order might be made beyond the initial
limitation period if:

(a) it is proper to relieve that portion of the estate already distributed from the incidence of the
order; or



(b) it would not be unfair in the circumstances to require parties who have received assets to
bear their share of the burden of the order.

It should be remembered that the court has power to exonerate or relieve portions of the estate
from bearing their share of an order. Relieving part of the estate from the burden of an order would not
necessarily throw that burden on the remainder of the estate. This power would be of significance when
part of the estate is distributed before an application is brought. The court could direct that the undistrib-
uted estate bear only the rateable portion of an order it would have borne had no portion of the estate been
distributed. Legislation permitting courts to extend the limitation period, subject to the two qualifications
mentioned above, might also define the court's power to exonerate the undistributed estate from bearing
the full burden of the order.

In one respect this approach did not strike a reasonable balance between the settled expectations
of persons entitled to an interest in an estate, and the claims of a person who fails to commence the pro-
ceeding in time. Under the current law, beneficiaries, after six months, can be assured their interest in the
estate is safe. There is no possibility of an application being commenced which will cut back their enti-
tlement. They may make plans, commit funds, or otherwise change their position in reliance upon their
certain expectations.

Allowing an application to be heard after it is limitationbarred removes that security. Beneficiar-
ies should not have to worry indefinitely that an application might be commenced. One option is to adopt
a further time limit in which the courts would have discretion to hear a timebarred application. The selec-
tion of any such time would be necessarily arbitrary. Perhaps no application should be brought beyond
the earlier of the expiry of one year from entry of the grant of probate or administration in the court regis-
try, or the completion of distribution of the estate. The initial six months limitation would serve to protect
most potential applicants and beneficiaries of the estate. After six months, distribution could begin. A
further period of up to six months, during which, in suitable cases, the courts may permit an application to
be brought, would go a long way towards alleviating potential injustice without unduly prejudicing the
interests of those entitled to a share in the estate. Beyond that, in the interests of finality, no application
would be brought.

The majority of submissions received on this proposal stated that there should be no extensions of
the limitation period. Upon reconsideration, the Commission has concluded that while there may be
situations in which jurisdiction to extend the limitation period would be desirable, greater weight must be
given to the interests of the deceased's beneficiaries. The initial six month limitation provides adequate
protection to potential applicants, although it may be desirable as suggested in one submission to require
on the notice of an application for probate, a warning of the six month limitation on applications under the
Wills Variation Act.

(b)  Calculating the Limitation Period

The six month limitation period runs from the "issue of probate." This term is not defined. It has
been judicially considered and held to mean that the period runs from the date upon which the grant of
letters probate or the grant of administration was entered in the court registry. The time from which the
limitation period runs should be clarified. The date the grant is entered in the court registry is a conven-
ient and easily ascertainable time. Our correspondents agreed with this approach.

One submission suggested that an application under the Wills Variation Act should be commenced
from the registry in which the application for a grant of letters probate or of administration is filed. Prob-
lems can arise where a writ is issued but not served within six months from the application for probate.
The deceased's personal representative, unaware of the application under the Wills Variation Act, may be-
gin distribution of the estate. Requiring an application under the Wills Variation Act be commenced from
the registry in which the application for a grant of letters probate or of administration is filed would per-



mit the deceased's personal representative to determine whether there were any pending applications
merely by searching that registry.

While we recognize that this problem should be addressed, we do not think it practical to require
the writ to be issued from the same registry in which the application for probate is made. That would, for
example, prevent an applicant from issuing a writ until the application was made.

In our opinion, a person issuing a writ of summons under the Wills Variation Act should be re-
quired to either serve the deceased's personal representative, or file notice of the action in the registry in
which the application for probate is made within six months of that application. The six months corre-
sponds to the current limitation period on applications under the Wills Variation Act. Nothing prevents
the applicant from issuing his writ from a convenient registry. Requiring either service or the filing of a
notice ensures that the deceased's personal representative will be aware of the application before he com-
mences distribution of the estate.

The Commission recommends:

13.  That the Wills Variation Act be amended by deleting section 10 and adding a section com-
parable to the following:

(1) An action shall not be heard by the court at the instance of a party claiming the benefit
of the Act unless, within six months from the entry of the grant of letters probate or the
grant of administration in the court registry in the province, or the resealing in the province
of a grant of letters probate or administration,

(a) the action is commenced, and

(b)  the writ of summons commencing the action is served on the deceased's per-
sonal representative, or notice of the action is filed in the court registry in
which the probate proceedings are commenced.

It should be observed that problems of delay may still arise if the applicant under the Wills Varia-
tion Act does not pursue his or her claim expeditiously. This is an issue we hope to address in a separate
project on probate practice and procedure.

(c)  Posthumous Children

In our earlier deliberations, we considered making an exception in favour of posthumous children
with respect to the time within which an application must be brought. A child of the deceased could be
born after his death and after the limitation period has expired. One method of taking this into account is
to permit an application on behalf of such a child to be brought within six months of the day the child was
born. Providing that an application may be brought on behalf of a posthumous child within six months of
birth, and that a child includes a child born out of wedlock, may place the deceased's personal representa-
tive at risk. In very few circumstances will the personal representative be able to satisfy himself that there
is no possibility of an application being brought on behalf of a child not born until after the six month
limitation period. A cautious or welladvised personal representative, unless relieved from personal liabil-
ity, would be reluctant to distribute an estate until fifteen months after the deceased's death (allowing nine
months for gestation, and six months limitation for an application by possible posthumous child). De-
layed administration is in no one's interest.

Another option, which would not require an exception to the limitation period nor suspend distri-
bution beyond six months, is to permit an application to be brought on behalf of the posthumous child
before his or her birth. If the application is heard by the court before the child's birth, any order made
could be conditional upon the child surviving birth or any other reasonable period. The power to make an
order, subject to such conditions as the court may think fit in the circumstances, is one already enjoyed by



the courts under section 3 of the Wills Variation Act. The Act need only be amended to provide that an
application may be brought on behalf of a posthumous child before birth. In our opinion, this is the sim-
plest way of protecting the interests of a posthumous child without further delaying administration or
placing the deceased's personal representative at risk.

Two correspondents noted that a number of procedural problems arise from this approach. For
example, to whom should notice be given? Who should bring the application? What should happen if the
child is not born alive, or dies before the conclusion of the hearing?

These questions are more theoretical than practical. The posthumous child's parents will receive
notice of an application for probate, since they would be entitled to apply under the Wills Variation Act. If
the child is illegitimate, one or other of the parents will still be entitled to apply under the Act. The issue
of who should bring the application is no different if the applicant were any other infant entitled to apply.
We also anticipate that a court hearing will not take place until after the child's birth. The recommenda-
tion that an application may be brought on behalf of a posthumous child is only to ensure that the writ of
summons may be issued in time. We doubt that the court would permit the application to be heard until
after the birth of the child. In any event, these problems will rarely arise, and a complex response is not
called for.

The Commission recommends:

14.  That the Wills Variation Act be amended to permit an application to be brought on behalf
of a posthumous child before birth.

7. Assets Available to Satisfy an Order

Freedom of testation parallels the freedom of a person to alienate his property during his lifetime.
A person who can dispose of property inter vivos should be able to dispose of it by testamentary instru-
ment. The Wills Variation Act makes substantial inroads into the principle of freedom of testation. As we
noted earlier, a testator may avoid the Wills Variation Act merely by disposing of his property during his
lifetime or adopting some other qualified form of transfer. If this is a real problem, rather than an appre-
hended possibility, the only means of remedying it is to make inroads on the testator's freedom to alienate
his property during his lifetime. That is a substantial step to take, merely to ensure proper provision for
dependants who may not actually be owed legal support obligations.

If a person is set on evading the Act, he need only remove his assets from the jurisdiction, or es-
tablish domicile elsewhere. Very few individuals will leave the jurisdiction merely to avoid the problem-
atical application of a revised Wills Variation Act. We do not regard this as a real problem.

The real problem in this area lies in balancing the respective interests of dependants and of hona
fide recipients of assets disposed of by the deceased during his lifetime. Earlier we discussed six methods
of avoiding the Act. These methods were: insurance contracts, outright gifts, donatio mortis causa, joint
tenancies, inter vivos trusts and contracts to leave by will. We also mentioned kinds of property not
caught by the Act, such as pension benefits. Several antiavoidance solutions have been adopted or pro-
posed in other jurisdictions.

The position in Ontario and New Zealand, and the position adopted by the Uniform Law Confer-
ence, are to be found in Appendices B, C and D to this Report.

The English Law Commission discussed at some length the arguments for and against antiavoid-
ance provisions. Professor Martyn, commenting on the English Act and the report of the English Law
Commission, said:



The Commission accepted that there were arguments against such provisions. Gifts are often made to preserve the family fortune
from the effects of capital taxation, and such gifts ought not to be challenged; it is often difficult to determine the true intention of
the deceased; there is little evidence of any widespread mischief; the powers would be ineffective and could be avoided, for ex-
ample by the purchase of an annuity; and attempts to prevent evasion can lead to great complication. However, balancing these
arguments against the importance of ensuring that family provision laws are effective (which it considered overriding), the Law
Commission recommended the scheme embodied in the Act. It is submitted that this was right. Measures to avoid the 1938 and
the 1965 Acts do appear to have been taken by some testators, and the antiavoidance provisions of the new Act should stop the
worst examples.

The Queensland Law Reform Commission decided against recommending antiavoidance legisla-
tion. They argued:

Although we see no particular vice in these provisions, we doubt whether these cases arise often enough to war-
rant the inclusion of complex provisions in our legislation in an attempt to counter them. A person may be generous in
his lifetime but provision intended to defeat the policy of the legislation would need to be very generous and would
necessarily deprive the donor a person already, by definition, estranged from his family of his own wealth. It is possi-
ble for such a donation or contract to be called in question on the grounds of incapacity if motivated by so irrational a
resentment and antipathy of the donor towards his family that a balanced judgment is absent see Cragg v. McIntyre
(1975) Supreme Court of New South Wales, No. 717 of 1970; and there is also the doctrine of undue influence to call
such donations in question. Lastly, we feel that there must be an end to transactions, particularly where the title to
property is involved, and we are loath to provide a new form of litigation the basis for the success of which must de-
pend on establishing, after the death of a person, a highly improper motivation for his conduct.

We agree with the Queensland Law Reform Commission. In order to defeat the Act, the deceased
will have had to have disposed of a great portion of his property, something most people are reluctant to
do, if only for fear of prematurely impoverishing themselves. If the deceased intends to disinherit the
surviving spouse, it is likely that marital breakdown will have occurred, and the surviving spouse will be
protected under the Family Relations Act as to a onehalf interest in family assets.

We are concerned that antiavoidance legislation cannot be framed to ensure that it will operate
fairly and effectively. Many tax planning transactions would be open to attack. Surviving joint tenants
would be prejudiced by having the tenancy severed, and innocent volunteers injured by having to repay
gifts perhaps spent some time before the testator's death. The use of an objective test dependent upon an
arbitrarily determined period in which such transactions can be attacked would have this effect. If intent
to avoid the Wills Variation Act is required, in all probability very few transactions will be susceptible to
attack. In the Working Paper we concluded that antiavoidance legislation is not necessary. Our corre-
spondents agreed. We see no reason to depart from that conclusion.

8. Orders Under the Act

As we mentioned earlier, the courts have a broad discretion as to the kind of order which might be
made under the Act. The order can be lump sum or periodic, and subject to whatever conditions the court
thinks fit. There are several kinds of orders where the extent of the court's jurisdiction requires clarifica-
tion. These are:

(a) interim orders;

(b)  suspensory orders;

(c) class orders;

(d) consent orders.

There is also some confusion over the court's power to vary an order it has made.

(a) Interim Orders

Often an applicant will require financial assistance pending the hearing of his application. A
hearing may be delayed for many reasons. For example, it may be difficult to ascertain the extent of the



deceased's estate. Until the value of the estate is determined, the court is not in a position to make a per-
manent order.

The Ontario Succession Law Reform Act provides for interim orders. The Alberta Institute of
Law Research and Reform recommended such a power. The New South Wales Law Reform Commis-
sion, arguing in favour of providing a power to make interim awards, said:

We think that the Court should be able to intervene for the purpose of avoiding hardship pending a final decision in
proceedings under the Act. Without fault on the part of the applicant or of the Court, it is sometimes many months after
the death of a deceased person before the Court is able to determine finally a claim under the Act. In the meantime, the
applicant may be without adequate funds for proper maintenance and yet funds may be lying idle in the estate. This
situation may not occur frequently but when it does occur the Court should be able to intervene. To us, the possible
availability of social services assistance is not a satisfactory answer to the problem.

The proposal ... is open to the objection that there will be little likelihood of the estate recovering moneys paid to an
applicant who is eventually unsuccessful in his claim. This objection is valid and we do not have a complete answer to
it. All that can be said is that the times when a person needs immediate assistance are likely to far outnumber the times
an applicant is ultimately unsuccessful. And, the Court can be expected to be wary of making orders for immediate
assistance in favour of applicants with very doubtful prospects of success.

We agree that the court should have power to make interim awards. It should be observed, however, that
such an application will affect the interests of beneficiaries under the will and other (potential) applicants
as well as creditors of the estate. In the usual course, notice of an application for an interim award should
be given to interested parties. In some cases, however, notice to all interested parties might constitute a
substantial impediment. If the applicant's need for interim support is particularly pressing, the Court
should have the power to hear an application quickly. In the Working Paper we tentatively proposed that
such an application be heard ex parte. Some of our correspondents were apprehensive on this point, since
the court's order could significantly prejudice other interests in the deceased's estate. Upon reconsidera-
tion, the Commission has concluded that, in the usual case, notice of such an application should be
served. The court, however, should have power, in exceptional circumstances, to permit the application to
be heard upon service of the deceased's personal representative alone.

The Commission recommends:

15.  That the courts should have power to make interim awards to an applicant who is in imme-
diate need of financial assistance.

16.  That the application for interim support may be heard upon service of the deceased's per-
sonal representative, with leave of the court, or on such other terms as the court may see fit.

(b)  Suspensory Orders

In our earlier discussion of suspensory orders, we observed that a suspensory order favours de-
pendants (the applicants) over beneficiaries of the estate. The flexibility such an order gives a court to
provide adequately for an applicant must be weighed against the prejudice which accrues from delayed
administration.

Due to changes in the applicant's circumstances, an order may cease to provide adequate support.
Conversely, the applicant's position may change for the better. Nevertheless, we do not think that the
mere possibility of changed circumstances would justify suspending the distribution of the estate indefi-
nitely. If, at the time of the hearing, there is a strong probability that the applicant's circumstances will
change and further provision will be required, the court can set aside a lump sum from which a further
award might be made. If the expected event does not take place the sum should fall back into the estate.
This is a power the courts already possess, and it does not unduly prejudice the interests of other benefici-
aries of the estate. Those correspondents who commented on this issue concluded that power to make a
suspensory order was undesirable.



We have concluded that the courts should not possess a power to make a suspensory order.
(c)  Class Orders

In New Zealand it has been held that the courts do not have jurisdiction to make an order setting
up a trust fund in favour of a class of applicants. The New South Wales Law Reform Commission listed
the arguments for and against the jurisdiction to make such an order:

An argument against the notion of a class fund is that the Act is concerned with the claims of individuals, not with the
claims of persons constituting a special class: that to create a situation where a person may succeed, by accruer, to a
greater amount than is adequate for his proper maintenance is to offend the principle of individual consideration. This
argument may be sound but, in our view, a provision which enables a trustee to treat, say 4 young children as a group
and not as 4 separate persons has merit in that it is both convenient and practical. Few parents try to spend equal sums
of money on their children. If the present needs of one child are greater than the needs of another, then, as far as possi-
ble, the needs of the first child are satisfied out of family funds. This happens where the parents are living. We think
that a trustee of a fund of this kind should be able to act with the same flexibility. And, if one child dies and in conse-
quence more money is available to spend on, and eventually to be divided between, the other children, we do not see
that that is a wrong result. If the parents were living, almost certainly the same result would follow.

We agree that this would be a highly flexible device for dealing with applicants who, while prima facie
entitled to equal treatment, will, as circumstances change, have different needs.

Class gifts present various problems. We are not here directly concerned with the difficulties in-
volved in identifying class members, but with administrative problems that may arise from an order bene-
fitting a class. For example, if the trustee of the order in favour of a class is empowered to make ad-
vancements from the corpus of the gift, possible prejudice to class members may occur. Subsequent court
applications may be brought, either by class members who seek to protect their interests, or by the trustee
in order to guard against personal liability.

In most cases, the courts should continue to make awards based upon an applicant's individual
needs. That approach, in some cases, may be more difficult than making a class order. Notwithstanding
potential administrative problems, we have concluded that the courts should have power to make an order
for the benefit of a class. We are concerned that that power should only be used in appropriate cases, and
that, for the most part, the courts should continue to make individual awards.

Comment received on this proposal in the Working Paper was divided. Those who disagreed with
the proposal, however, appeared to be confused on the circumstances in which a class order would be
made. It was suggested, for example, that there was no need to make an order for the benefit of a class,
since all its members would be identified and represented at the hearing. The order contemplated would
be used to permit a trustee to deal with members of the class in his discretion, according to their individ-
ual needs. It would not be used to make provision for unidentified members of a class.

(d) Variation of Orders

We noted earlier that courts possess a power to vary lump sum awards. The intended purpose of
this power is to permit courts to decrease an award if the applicant's means have improved. Several juris-
dictions have enacted or recommended that the courts should have a power to vary an order upwards. It is
possible that the courts' power under the British Columbia Act is framed broadly enough to permit the
courts to increase an award. Our research, however, does not disclose whether the courts have ever used
that power to increase an award.

Against a power to vary an order upwards it might be argued that uncertainty would result. Bene-
ficiaries could not regard an interest received as fully theirs. It would be unfair to confine the incidence
of an order to undistributed property. It is likely such a power would be used infrequently. The New
South Wales Law Reform Commission observed that:



... in Queensland where, since 1968, the Court has had the power to vary an order upwards, application for its use is
seldom made. In short, any problem that might occasionally arise results from the Court's failure to deal with it at the
proper time, the time of the making of the original order.

In favour of such a power, it may be argued that its flexibility permits the courts to make adequate
provision for an applicant and to ensure that the provision it makes remains adequate. In inflationary and
turbulent times, it is difficult to predict what the economy will do. Often the order sought to be varied
will be in favour of the surviving spouse, and the beneficiaries affected will be more remote relations of
the deceased.

We have concluded that the court's power to vary an award should remain as it is. Conceivably
British Columbia courts have power to subsequently increase an order. Although we favour finality in the
affairs of the deceased and his dependants, we do not think it advisable to limit the court's power to vary
an award. It may be argued that very little is to be gained by interfering in the settled affairs of various
people, merely in order to make further provision for an applicant that a court might have effectively done
at the original hearing. Nevertheless, circumstances may arise where it is desirable to subsequently in-
crease an award. This is an issue that should be left to the courts to determine on a case by case basis.

9. Incidence of the Order

We noted earlier a redundancy between sections 5 and 6 of the Act. Section 5 provides that pay-
ment of an order falls rateably upon the entire estate unless the court otherwise determines. Section 6
permits the court to exonerate portions of the estate from bearing their rateable portion of the order. Sec-
tion 5 should be amended to clarify that the court power to exonerate is contained in section 6. One way
of doing this is to amend section 5 by deleting "unless the court otherwise orders" and adding "subject to
section 6". That is the approach adopted by the Uniform Dependant's Relief Act. This is a minor drafting
point which should be considered if a new draft Act is prepared.

10. Kinds of Orders

The British Columbia Act gives the courts a wide discretion, not limited by specific guidelines, as
to what kinds of orders it might make. The Ontario Act, on the other hand, does list the kinds of condi-
tions a court may impose on an order. Section 63 of the Ontario Succession Law Reform Act provides:

63. (1) In any order making provision for support of a dependant, the court may impose such conditions and re-
strictions as the court considers appropriate.

(2) Provision may be made out of income or capital or both and an order may provide for one or more of the
following, as the court considers appropriate.

(a) an amount payable annually or otherwise whether for an indefinite or limited period or until the
happening of a specified event;

(b) a lump sum to be paid or held in trust;

(c) any specified property to be transferred or assigned to or in trust for the benefit of the dependant,
whether absolutely, for life or for a term of years;

(d) the possession or use of any specified property by the dependant for life or such period as the
court considers appropriate;

(e) a lump sum payment to supplement or replace periodic payments;

® the securing of payment under an order by a charge on property or otherwise;

(2) the payment of a lump sum or of increased periodic payments to enable a dependant spouse or
child to meet debts reasonably incurred for his or her own support prior to an application under
this Part;

(h) that all or any of the moneys payable under the order be paid to an appropriate person or agency
for the benefit of the dependant;

(1) the payment to an agency referred to in subsection 58(2) of any amount in reimbursement for an
allowance or benefit granted in respect of the support of the dependant, including an amount in
reimbursement for an allowance paid or benefit provided before the date of the order.



(3) Where a transfer or assignment of property is ordered, the court may,

(a) give all necessary directions for the execution of the transfer or assignment by the executor or
administrator or such other person as the court may direct; or
(b) grant a vesting order.

The British Columbia Wills Variation Act simply provides that, "The court may attach the condi-
tions to an order that it thinks fit ..." We are unaware of any need to specify the kinds of conditions that a
court may impose. In our opinion, the flexibility of the court's discretion to fix appropriate conditions has
not caused any difficulty.

It should also be observed that the British Columbia Act limits the courts' power to making either
lump sum or periodic payment awards. Technically they would be unable to make a number of useful
orders, such as the transfer of specific property, or a grant of a life estate in property. This technical limi-
tation on the courts' power does not appear to have caused any problems, and, in part, it is mitigated by
the courts' ability to determine the kinds of conditions to which an order is subject.

The strongest argument in favour of listing the kinds of orders the court might make is that it
would be useful to the courts and counsel and to lay people considering, or involved in, an application
under the Wills Variation Act. Several of our correspondents favoured this argument, and urged that such
a list of orders be included in the Wills Variation Act. Upon reconsideration, and in the light of comment
received on the Working Paper, we have concluded that British Columbia legislation should contain a list
of orders that might be made under the Act.

Section 63 of the Ontario Act would serve as a useful model for legislative drafting although it
should not be adopted in its entirety. Section 63(2)(i) of the Ontario Act provides for reimbursing or in-
demnifying government bodies for benefits paid by them to dependants of the estate. We do not think
dependant's relief legislation should serve this function. The Ontario section is relatively comprehensive.
It omits only the making of a class order. It would appear, however, that subsections (2)(g)(i) and (3) are
either unnecessary or undesirable.

The Commission recommends that:

17.  Section 3 of the Wills Variation Act be revised by deleting from it "... may attach the condi-
tions to the order that it thinks fit, or ..."

18.  The Wills Variation Act be revised to provide that:
(1) The court may attach such conditions to an order as it thinks fit.
(2) Provision may be made out of income or capital or both.
(3) An order may be made

(a)  for the benefit of an individual; or
(b)  to a trustee on behalf of a defined class in which all members are ascertained.

(4) An order may provide for a lump sum payment, periodic payments by the purchase of
an annuity or otherwise, or the transfer of specific property.

(5) A lump sum may be held in trust and payments made from income or capital or both, as
the court may direct.



(6) Periodic payments may be for an indefinite or limited period, or until the happening of
a specified event.

(7) Specific property may be transferred to, or held in trust for the benefit of, an applicant,
absolutely, for life, for a term of years, or until the happening of a specified event.

(8) An order may be secured by a charge on property or otherwise.
I1. Notice to Potential Applicants

Section 135 of the Estate Administration Act requires that notice of the intention to probate a will
must be given to all applicants who might be entitled to apply under the Wills Variation Act. Widening
the class of applicants may make this an onerous duty for a person applying for letters of administration
or a grant of letters probate.

The New South Wales Law Reform Commission considered the question of notice to eligible per-
sons. They said:

33 Notice of proceedings: eligible persons. We proposed in the Working Paper that Part 77 of the Supreme Court
Rules, 1970, be amended so as to provide that notice of proceedings for provision must be given by the admin-
istrator of the estate of a deceased person to any surviving spouse and children of the deceased and to any per-
son who is entitled to share in his estate. Many of our commentators would widen this proposal by requiring
notice to be given to every person who is an eligible person within the meaning of section 6 (1) of the bill.
While agreeing that it is desirable that all interested persons should get notice, there is a difficulty in the case of
eligible persons. By force of section 9 (1) (a) of the bill, a person cannot be said to be an eligible person until
the Court, in the proceedings for provision, makes a finding to that effect. Hence a requirement that notice be
given to every eligible person could not be complied with. A requirement of this kind may need to refer to "a
person who, in the opinion of the person giving the notice, may be an eligible person". If such a requirement
were to be imposed, it would, we think, work well in most cases. This is so because most cases are concerned
with the surviving spouse or a child of the deceased person and his status as such is usually a matter of common
knowledge. An opinion that a person may be an eligible person would often be inescapable. On the other hand,
an opinion that a person may be an eligible person because he satisfies the provisions of section 6 (1) (c) of the
bill would not, in many cases, be easily formed. For this reason, we would require the administrator to give
notice of proceedings for provision to a surviving spouse and a child of the deceased person and to any person,
not being that spouse or child, who is entitled to share in the estate of the deceased and also to any other person
who, in the opinion of the administrator, may be an eligible person. But, in addition, we would require every
applicant for provision to give notice of his proceedings to any person, not being a surviving spouse or child of
the deceased or a person entitled to share in the estate of the deceased, who, in the opinion of the applicant, may
be an eligible person. If requirements of this kind were imposed, some person may get more than one notice of
proceedings. This result is, however, better than the person concerned not getting any notice. We recognize, of
course, that no procedure can guarantee that every eligible person will get a notice of proceedings in every case.
Nonetheless, we think it desirable that an attempt be made, by rules of court, to improve the present position.

While we have tentatively concluded that amendments should be made to the notice requirements
in order that persons eligible to apply will be aware of probate or administration proceedings, we have
also concluded that this matter should be considered in the wider context of probate procedure. We intend
to examine probate procedure in a subsequent portion of our general project on Wills and Succession.

12. Contracting Out/Waiver

Whether parties should be able to contract out of the Act, ousting the jurisdiction of the court by
agreement, depends upon what function the Act is to perform. The Act, in part, ensures that provision is
made for dependants of the deceased who are in need. From its inception, the Act was designed to ensure
that individuals recognized their support obligations so that the public was not required to shoulder the
burden. In that respect, the Act protects a public interest. A person can usually waive statutory rights ex-
cept where they protect a public interest.



In favour of contracting out, it may be argued that it is important for the parties to determine their
affairs. Re Marquis Estate, mentioned earlier, is a good example. In that case, prior to marriage, the par-
ties agreed that their separate estates would go to their respective children of earlier marriages. Each
agreed not to claim against the estate of the other. In that case, however, the courts were giving effect to a
contract to leave by will in favour of third parties. Ancillary to that agreement was the covenant not to
claim under dependant's relief legislation. Under the current law, the courts will recognize contracts to
leave by will, and assets conveyed by these contracts are not included in the estate for Wills Variation Act
purposes. Such contracts, therefore, constitute an exception to the general rule that parties cannot waive
statutory rights which protect a public interest.

We have concluded that the importance of providing adequate maintenance for dependants re-
quires that the parties cannot oust the jurisdiction of the court to consider an application. The courts
should consider any agreement as one of the factors weighed when determining whether adequate provi-
sion has been made for the applicant. That is the current law.

13. Wills for the Mentally Incompetent

In the Working Paper, we discussed whether the courts should have power to make, or revise,
wills for persons who are mentally incompetent. That is a power which English courts currently enjoy,
and could prove to be a useful tool both for providing for the family of a person who is mentally incompe-
tent, and for estate planning. Our tentative conclusion was that British Columbia courts should not be
granted such a power. In the light of comment received on that section, and following further considera-
tion, we see no reason to depart from that conclusion. Infer vivos estate planning will answer many prob-
lems that could arise. Moreover, extending Wills Variation Act principles to intestacies will ensure the
courts have adequate powers to review the circumstances in order to provide for members of the de-
ceased's family. Concerns over a patient's peace of mind are minor when weighed against the possibility
of a protracted struggle between potential successors to the patient, whose interests in the disposition of
the patient's estate, during his lifetime, are negligible. During his lifetime, a patient's estate should be
used for his well being. Power to determine inter vivos the disposition of a patient's estate upon his death
does not really accomplish very much when those arrangements can be attacked after his death.

CHAPTER 1V FAMILY RELATIONS

We have noted in the preceding chapters several problems which arise due to conflicts between
succession legislation and the Family Relations Act. The Family Relations Act governs the disposition of
marital property on marriage breakup. It vests in the spouses a prima facie onehalf interest in family as-
sets, and gives courts wide discretionary powers to divide assets fairly between the spouses. The surviv-
ing spouse, who has received an interest in family assets upon marital breakup, is already well protected
under the Family Relations Act.

In this chapter we shall examine a number of issues involved in reconciling conflicts between
succession and matrimonial property rights.

A. Reform Relating to the Family Relations Act

We received submissions which expressed concern over amending legislation governing other
areas of the law, in order that it might conform to the provisions of the Family Relations Act. Our corre-
spondents were concerned that problems encountered with that legislation were grave, and required ur-
gent attention. It was suggested that amending succession legislation to take into account the provisions
of the Family Relations Act, might impede reconsideration of that Act.



The proposals made in the Working Paper and the recommendations made later in this chapter,
were formulated, not as an endorsement of the provisions of the Family Relations Act, but as necessary
amendments to the law to prevent overlap between the rights of spouses. It is true that these problems
arise in part because the Family Relations Act gives spouses rights to family assets in certain circum-
stances of marital breakup. Even apart from that Act, however, these problems may occur. Reform is
desirable. Our recommendations are unlikely to impede review of the Family Relations Act.

Moreover, it is possible that the problems with the Family Relations Act noted by our correspon-
dents, are not the result of the policy of that Act, but its novelty. It takes time for the courts to come to
grips with new legislation, particularly where that legislation governs an area of the law in which disputes
are common and bitter. Similar problems of transition occurred when the Family Relations Act was re-
vised in 1972. One author has observed that the courts were able to deal with that legislation, but it re-
quired a period of time in which the new approaches were tested and principles developed. It is reason-
able to suppose that, similarly, the courts will be able to impose certainty upon the novel provisions of the
current Family Relations Act, particularly those which govern entitlement to family assets.

B. Section 16 of the Wills Act

In order to prevent a former spouse from taking an interest in his or her former spouse's estate
under the Family Relations Act and under the will of the deceased spouse, a new provision of the Wills
Act was enacted. This provision, section 16, was proclaimed in effect on August 1, 1981. It provides that
a gift to a surviving spouse whose marriage to the testator has been subject to an order of judicial separa-
tion, divorce, or nullity, is revoked, and the will takes effect as if the spouse had predeceased the testator.
Section 16 of the Wills Act provides:

Revocation of gift on dissolution
16. (1) Where in a will a testator

(a) gives an interest in property to his spouse;
(b) appoints his spouse executor or trustee; or
(c) confers a general or special power of appointment on his spouse,

and after the making of the will and before his death

(d) a judicial separation has been ordered in respect of his marriage;

(e) his marriage is terminated by a decree absolute of divorce; or

® his marriage is found to be void or declared a nullity by a court then, unless a contrary intention
appears in the will, the gift, appointment or power is revoked and the will takes effect as if the
spouse had predeceased the testator.

(2) In subsection (1) "spouse" includes a person considered by the testator to be his spouse.

In Working Paper No. 28, entitled "The Making and Revocation of Wills," we identified a number of
problems with this section. That discussion was not incorporated into our Report on The Making and
Revocation of Wills as we thought it better to deal with the issue in the context of this project. The fol-
lowing discussion is based upon the points we raised in Working Paper No. 28.

1. Wills, Property, and Marriage Breakdown

Section 16 is very similar to subsection 17(2) of the Ontario Succession Law Reform Act and to
section 17 of the Uniform Wills Act, all of which follow the recommendation made in 1973 by the New
Zealand Property Law and Equity Reform Committee. Rather than merely revoke a gift to a former
spouse, the "will takes effect as if the spouse had predeceased the testator." This approach ensures that if



the testator has designated an alternate beneficiary, in the event his spouse predeceases him, the gift to
that beneficiary will be effective.

The section is intended to bring the law more into accord with contemporary expectations con-
cerning the finality of property arrangements upon decree absolute of divorce or upon a decree of nullity.
It is unlikely that a divorced spouse would continue to wish to benefit his former spouse. Executing new
wills is not always uppermost in the minds of spouses who have just separated or divorced. An unaltered
will is unlikely to take into account changed circumstances. If an unaltered will is permitted to stand, it
may give a spouse, who is already entitled to half the family assets, the other half.

The Manitoba Law Reform Commission considered the question of the revocation of wills upon
divorce or annulment in the light of its proposals concerning a deferred matrimonial property sharing
scheme similar to the current British Columbia position. It recommended that:

In case of dissolution or annulment of marriage, where a spouse's will executed prior to the divorce or annulment
makes reference to, or confers any benefit upon, the other spouse, it shall be read as if the other spouse predeceased the
testator or testatrix.

In our view, the fairness of permitting a surviving spouse to retain a gift or legacy, turns less upon
the fact of divorce and more upon whether a property settlement has been made. If the divorce or other
event which triggers the deemed lapse of the testamentary gift does not result in a property settlement, the
surviving former spouse may receive nothing. Conversely, an injustice might also occur where an event
results in a property settlement without triggering the deemed lapse.

In principle we are opposed to revoking testamentary dispositions by operation of law, based
upon the occurrence of an event which is independent of the arrangements the deceased actually made.
Nevertheless, we believe that the provisions of the Family Relations Act relating to family assets raise
significant problems which can only be resolved by revoking the testamentary gifts to the surviving
spouse who has become entitled to an interest in family assets. Many, if not most, people are unaware of
the significance of the Family Relations Act provisions relating to family assets. If the spouses have for-
mally settled the distribution of property between themselves, it is likely that they will also revise their
wills. The Family Relations Act, by operation of law, determines many questions respecting entitlement
to family assets. The law must also, therefore, provide for the revocation of testamentary gifts from one
spouse to the other, or else the surviving spouse, who is already entitled to a generous share of the estate,
will become entitled to even more.

Similar policy decisions are taken into account in the American Uniform Probate Code. The Uni-
form Probate Code contains provisions designed to achieve results similar to those arising under section
16 of the Wills Act. Section 2204 provides that a property settlement will deprive the surviving spouse of
any right to take on an intestacy or under the deceased spouse's will:

.. [A] complete property settlement entered into after or in anticipation of separation or divorce is a waiver of all ...
benefits which would otherwise pass to [the surviving spouse] from the other by intestate succession or by virtue of the
provisions of any will executed before the waiver or property settlement.

Section 2508 provides that divorce or annulment will revoke a testamentary gift to the surviving
spouse:

If after executing a will the testator is divorced or his marriage annulled, the divorce or annulment revokes any
disposition or appointment of property made by the will to the former spouse, any provision conferring a general or
special power of appointment on the former spouse, and any nomination of the former spouse as executor, trustee, con-
servator, or guardian, unless the will expressly provides otherwise. Property prevented from passing to a former spouse
because of revocation by divorce or annulment passes as if the former spouse failed to survive the decedent, and other
provisions conferring some power or office on the former spouse are interpreted as if the spouse failed to survive the
decedent. If provisions are revoked solely by this section, they are revived by the testator's remarriage to the former
spouse. For purposes of this section, divorce or annulment means any divorce or annulment which would exclude the



spouse as a surviving spouse within the meaning of Section 2802(b). A decree of separation which does not terminate
the status of husband and wife is not a divorce for purposes of this section. No change of circumstances other than as
described in this section revokes a will.

The case of Goldfield, Shore et al. v. Koslovsky indicates some of the problems that arise when
the law does not revoke a testamentary gift to a spouse who has already received a property settlement.
The parties entered into a separation agreement which provided for a disposition of property, and stipu-
lated that they renounced all financial claims against each other "past, present, and future." The parties
were subsequently divorced. The husband was a lawyer and, therefore, presumably better placed than
most  testators to take into account the applicable law when providing for the distribution of his estate.
The husband died leaving a will executed prior to the divorce. A substantial portion of his estate was left
to his former wife. Mr. Justice Morse of the Manitoba Court of Queen's Bench held that the law was well
settled that a gift in a will to a "wife" meant the woman who was the testator's wife at the time the will
was made. The divorced spouse took under the will notwithstanding the purported exclusion of future
rights under the separation agreement.

It is implicit in the judgment that a separation agreement can be drafted to exclude a divorced
spouse from taking any benefit under the will, but that step will not always be taken. The parties may not
address their minds to the issue. Where they do, it makes more sense merely to redraft the will. Not all
separation agreements are drafted with legal advice. In fact, not all separation agreements are in writing:
property may be informally divided.

Where there is no agreement between the parties respecting the division of matrimonial property,
then the effect of the current British Columbia Family Relations Act is in issue. Part III of the Family Re-
lations Act raises difficult questions on which there is little authority. It seems relatively clear that section
43 is intended to vest in each spouse an immediate half interest in family assets as a tenant in common.
Section 51 of the Family Relations Act, however, permits a judge of the Supreme Court to reapportion
that division of assets having regard to the actual position of the parties to the marriage. A number of fac-
tors are listed:

Judicial reapportionment on the basis of fairness

51. Where the provisions for division of property between spouses under section 43 or their marriage agreement, as
the case may be, would be unfair having regard to

(a) the duration of the marriage;

(b) the duration of the period during which the spouses have lived separate and apart;

(c) the date when property was acquired or disposed of;

(d) the extent to which property was acquired by one spouse through inheritance or gift;

(e) the needs of each spouse to become or remain economically independent and selfsufficient;

® any other circumstances relating to the acquisition, preservation, maintenance, improvement or use of
property, or the capacity or liabilities of a spouse,

the Supreme Court, on application may order that the property covered by section 43 or the marriage agreement,
as the case may be, be divided into shares fixed by the court. Additionally or alternatively the court may order
that other property not covered by section 43 or the marriage agreement, as the case may be, of one spouse be
vested in the other spouse.

In deciding whether equal division under section 43 should be varied, the court may only have regard to
the considerations set out in section 51.

The language used in the Act suggests that there is an immediate vesting of a right in the family
assets in each spouse, subject only to the possibility that the prima facie right to half the family assets
might be displaced at a later date by an order under section 51 on the ground that the 5050 split is unfair.

Section 16 of the Wills Act specifies four events which trigger a deemed lapse: an order of judi-
cial separation, a decree absolute of divorce, a finding that the marriage is void, or a decree of nullity.



Section 43 of the Family Relations Act lists five "triggering" events which will vest in each spouse an

interest in family assets: a separation agreement, a declaratory judgment under section 44 of the Act, an
order for dissolution of the marriage, an order for judicial separation, and an order declaring the marriage
null and void.

The divergence between the wording of section 16 of the Wills Act and section 43 of the Family
Relations Act is unfortunate. While the two sections correspond in respect of judicial separations, with
regard to divorce, section 16 speaks of "an order absolute," while section 43 speaks of "an order for disso-
lution of marriage," An order absolute is undoubtedly an order for the dissolution of the marriage. The
vesting of an immediate right to half the family assets and the revocation of the testamentary gift would
occur simultaneously. However, under section 43(1)(d) of the Family Relations Act the right or interest in
marital property vests upon "an order declaring the marriage null and void," while under section 16(1)(f)
of the Wills Act a will is revoked by the "finding" that a marriage is void or the declaration thereof. There
may in fact be some time lapse between the finding of nullity and the making of the order. Within that
time the deemed lapse provision would be operative and the surviving spouse treated as if he or she had
predeceased the testator, without any offsetting rights in marital property having vested. Moreover, the
courts may "find" that a marriage is null and void in many circumstances where an order declaring the
marriage null and void will not necessarily follow. For example, in an application to determine legiti-
macy, the courts may "find" that the marriage of the applicant's parents was null and void. The Wills Act
deemed lapse provision would operate, while no Family Relations Act rights in marital property would
vest. The Uniform Wills Act provision guards against this event by providing that the testator must be a
party to the proceeding in which his marriage is found to be null and void.

The converse situation (i.e., where there is a property settlement but the will remains in force in
respect of the surviving spouse) could also arise. A separation agreement is effective to vest a half inter-
est in family assets in a spouse but not to revoke the gift to that spouse made in a will. Similarly, an order
nisi is an order for the dissolution of a marriage. It is not, however, an order absolute and would not trig-
ger a deemed lapse of a testamentary gift. In either event a surviving spouse would be entitled to rights to
family property under the Family Relations Act and to succession under the will.

In many cases the injustice section 16 is designed to cure would continue to exist because of the
divergence in language between section 16 and section 43. We feel that consistency and fairness favour
following the policy behind the Family Relations Act. While this does not constitute an endorsement of
the scheme of the Family Relations Act, or of its drafting, it does recognize the reality of its enactment
and attempts to bring the Wills Act into harmony with it.

The following points might be noted:

(1)  Part III of the Family Relations Act was intended to bring about a fair distribution of mat-
rimonial property. Therefore, after a division of matrimonial property, a testator would
likely change his will with respect to gifts to his spouse.

(2) Where a will is not revoked by a testator, after a division of marital property, the failure to
revoke is probably the result of inadvertence rather than a conscious desire to retain the
will.

(3) Treating the surviving spouse as having predeceased the testator where there has been a
property settlement causes less injustice to testators than leaving the will in place. Many
testators are lax, careless, or uninformed about the effect of their wills.

(4) The divergence between section 16 of the Wills Act and section 43 of the Family Relations
Act can result in a surviving spouse being entitled, by virtue of the will, to a share in the
assets of the other spouse greater than a fair share as defined in section 43 of the Family
Relations Act. Equally, it may result in a spouse being entitled to neither a share in the



other spouse's estate under his will nor an interest in family assets under the Family Rela-
tions Act.

We feel that the two Acts can best be reconciled by providing that a gift to a spouse in a will,
made before one of the triggering events described in section 43, is revoked if entitlement to an interest in
family assets arises under the Family Relations Act.

2. Reconciliation

The problems which arise because of the discrepancies in wording between section 43 and section
16 are further complicated by the failure of the Family Relations Act to deal with the effect of reconcilia-
tion or remarriage on matrimonial property rights. As that Act currently stands, it would appear that a
prima facie half interest in family assets would survive reconciliation or remarriage. Under section 16,
the surviving spouse would be unable to take under the will, notwithstanding that there had been a recon-
ciliation and the marriage was subsisting at the date of the testator's death. The surviving spouse would
continue to be entitled to a half interest in family assets, but would be deprived of any legacy of non-
family assets or property acquired after the reconciliation or remarriage. It is also important to realize that
a onehalf interest in property, belonging to the surviving spouse, vested in the testator at the time of the
earlier marriage breakdown. This onehalf interest in the surviving spouse's property would form part of
the testator's estate and benefit his heirs to the exclusion of the surviving spouse.

In Working Paper No. 28, The Making and Revocation of Wills, we tentatively proposed that sec-
tion 16 should be amended to provide that revocation of a testamentary gift by a deceased to the surviving
spouse should take place only if the surviving spouse has become entitled to an interest in family assets.
We proposed that, if there was a reconciliation before the death of one spouse, the surviving spouse might
elect between rights to succession and rights under the Family Relations Act.

Our proposal respecting reconciliation was designed to protect both the surviving spouse and the
estate of the deceased spouse. Requiring an election insured that the surviving spouse would receive at
least the amount that would have been received had the parties never separated. It also prevented the sur-
viving spouse from receiving more than would have been received had the parties never separated.

This approach involves a complicated statutory provision. While initially attracted to this answer,
we are reluctant to propose so complex a response to what is probably a very rare problem. Further, this
approach distinguishes between a spouse who has reconciled, and one who has never separated from the
deceased. In our opinion, there is no reason to make this distinction. Upon reconciliation, the rights of
spouses should be the same as if they had never separated.

While we have concluded that after reconciliation, for the purposes of succession, the surviving
spouse should be treated as if there had been no marital breakup, we think that this is impossible to ac-
complish in view of the provisions of the Family Relations Act. In order to protect possible third party
interests, entitlement to family assets should continue after reconciliation. In order to treat a reconciled
spouse as if there had been no marital breakup, it would be necessary to provide that succession rights
govern the surviving spouse's entitlement in the deceased's estate, and not rights that may have arisen un-
der the Family Relations Act. One possible solution is to provide that revocation of a testamentary gift
does not occur until the testator's death, and that reconciliation, while not terminating Family Relations
Act rights, will prevent the surviving spouse from asserting these rights. Not only is that approach con-
ceptually difficult, it is also too complex a response to this problem.

We have concluded that it is impossible, given the provisions of the Family Relations Act, to re-
store the status of a separated spouse who reconciles with, or a former spouse who remarries, the de-
ceased, so that it is the same as if there had been no marital breakup. We think, however, that if the
spouses have reconciled by the time that one of them dies, there is no longer a need to revoke succession
rights to prevent the surviving spouse receiving too much. In the event of reconciliation or remarriage at



the time of the deceased's death, section 16 should have no effect. In most cases the surviving spouse
would be entitled, by virtue of rights to family assets and rights to succession, to the bulk of the estate.
Notwithstanding that the nature of the rights asserted by a surviving spouse who has reconciled with the
deceased, and those possessed by a surviving spouse whose marriage to the deceased never broke down,
are different, the result in most cases will be the same.

In our Working Paper on The Making and Revocation of Wills we observed that, if entitlement to
family assets was revoked upon reconciliation, it was conceivable that "a tangled web of legal and equita-
ble interests in property may arise where the parties reconcile and separate several times." Upon further
reflection we think this is not a real danger. Entitlement under the Family Relations Act does not arise
upon separation alone (although it has not been satisfactorily resolved whether an oral separation agree-
ment, which would trigger entitlement to family assets, might arise, expressly or implicitly from separa-
tion alone). For entitlement to arise, one of several events, including the making of a separation agree-
ment, must occur. Therefore, in order for a "tangled web" to arise, one would need spouses to embark
upon, for example a cycle of reconciliations and separation agreements, an unlikely occurrence. Even
more unlikely is a series of marriages and divorces between the same spouses. The only real problem that
arises upon reconciliation is that the Family Relations Act rights do not terminate. But upon reconcilia-
tion, since current morality is to give the surviving spouse a generous share of the estate on succession, it
is likely, though by no means certain, that that is what the deceased would have intended.

3. Estates Pur Autre Vie

Section 16, as drafted, presents an additional problem. While uncommon, it is possible to make a
testamentary gift to a beneficiary for a period of time based on the life of the surviving spouse. This is
known as a gift pur autre vie. Section 16 provides, in certain events, that the surviving spouse is deemed
to predecease the testator. Suppose the testator makes a gift "to A for the lifetime of my spouse.” Con-
ceivably, if section 16 operates, deeming the surviving spouse to predecease the testator will terminate the
gift to A, a consequence unintended by the Legislature. To guard against this possibility, section 16
should be amended to provide that it does not affect a gift to someone other than the spouse.

4. Recommendation

The Commission recommends:
19.  That section 16 be amended, in language comparable to the following, to provide:
16. (1) Where in a will a testator:

(a)  gives an interest in property to his spouse,
(b)  appoints his spouse executor or trustee, or
(c) confers a general or special power of appointment on his spouse

and after the making of the will a property division has been made by the testator in favour
of the other spouse, or the other spouse becomes entitled to an interest in family assets un-
der the Family Relations Act, R.S.B.C. 1979, c. 20, subject to a contrary intention con-
tained in the will or an instrument respecting matrimonial property interests, the will takes
effect as if the spouse had predeceased the testator.

(2) In this section "spouse" includes a person whose marriage to the testator was termi-
nated or declared a nullity.

(3) In this section, "a property division" is an arrangement between the spouses concern-
ing the division of their property which is intended by them, or appears to have been in-
tended by them, to separate and finalize their affairs, in recognition of their marital
breakup.



(4) Subsection (1) does not apply to a spouse who reconciled with the testator, if the recon-
ciliation was subsisting at the time of the testator's death.

(5) This section does not prohibit an application by the surviving spouse under the Wills
Variation Act.

(6) This section does not apply to testamentary gifts to a beneficiary other than the spouse
of a limited estate based upon the life of the spouse.

Several changes have been made to this recommendation since its first circulation in The Making
and Revocation of Wills. First, the surviving spouse, in the event of reconciliation, is not required to elect
between rights to succession and rights under the Family Relations Act. Reconciliation will "revive" the
surviving spouse's interests granted under the will. Second, a property division made by the deceased in
favour of the surviving spouse will also cause the gift to the surviving spouse to be revoked. A property
division, as defined, is one which has been designed to finalize the affairs between the spouses. Letting
the gift to the surviving spouse continue after a property settlement has been made will, in most cases,
result in giving the surviving spouse too much. Moreover, in many cases, rather than rely upon entitle-
ment to family assets under the Family Relations Act, the spouses will make formal arrangements con-
cerning the division of their property. There is no functional difference between statutory entitlement to
family assets and consensual division of property, beyond that in the latter case the parties should have
directed their minds to revising their wills. Even when the parties agree upon the division of their prop-
erty, however, it appears that it is a common error to fail to revise their wills. In either case, therefore, the
gift to the surviving spouse, subject to a contrary intention, should lapse.

We have also considered an additional refinement to the events which should revoke a gift to a
spouse: should a division of matrimonial property arising by operation of law in another jurisdiction af-
fect a surviving spouse's entitlement under a will? For example, under Ontario legislation spouses might
become entitled to an interest in family assets. The husband, who never revises his will, moves to British
Columbia where he lives until his death. Should the gift to his wife lapse? There is no functional differ-
ence between rights arising under our Family Relations Act and the legislation of other provinces respect-
ing matrimonial property. Our conclusion is that statutory entitlement to an interest in family assets aris-
ing upon marital breakup, in whatever jurisdiction it occurs, should revoke a testamentary gift to the sur-
viving spouse. One means of accomplishing that is to substitute the following for the draft section 16(3):

(3) In this section, a "property division" means an arrangement to separate and final-
ize the affairs of spouses by determining rights to matrimonial property made in recognition
of marital breakup that arises

(a) by operation of law of another jurisdiction, including the operation of legisla-
tion respecting the division of matrimonial property, or
(b) by agreement of the spouses.

We are concerned, however, that this refinement will cause too many problems. Even across Canada
there are marked differences between the provinces respecting division of matrimonial property. In some
provinces, for example, death is an event that triggers entitlement to family assets. Those provinces pro-
vide the surviving spouse with overlapping rights to succession and to family property. It cannot be fair,
in such a case, to revoke the spouse's entitlement under the deceased's will. Moreover, when one consid-
ers jurisdictions which have a regime of full community of property, it becomes clear that any legislation
which will accomplish our desired goals must be very complicated. For example, a testamentary gift,
merely because of a division of an inconsequential portion of matrimonial property, should not be re-
voked. And yet to ensure that will not happen would require a complex response not warranted by the
small problem we are attempting to resolve. One solution might be to provide that only the law of a



spouse's domicile applies, and not the law of the situs of their property. Our conclusion, in any event, is
that this is a problem which must be left to be resolved by the principles of private international law.

Third, subsection (6) of the recommendation is designed to protect gifts given to someone other
than the spouse of a limited estate which is based upon the life of the spouse (gifts pur autre vie).

Fourth, the section is now "subject to a contrary intention contained in the will or an instrument
respecting matrimonial property interests." Section 16 should apply unless specifically excluded. It is not
uncommon for one spouse to agree, in a separation agreement or other instrument prepared to settle the
affairs of spouses upon marital breakdown, to make provision by will for another spouse. Section 16
should have no effect when the spouses have directed their minds to the division of matrimonial property
and agreed to distribute part of it by will. Section 16 should apply subject only to a contrary intention
evidenced by the will or by an instrument respecting matrimonial property rights or interests.

The draft section has also been amended by deleting the phrase "... the gift, appointment or power
is revoked and ..." The inclusion of that phrase resulted in revoking a gift to a spouse as well as having it
lapse. Although technically different, there would not appear to be any circumstances in this case, where
revocation or lapse would achieve inconsistent results. Nevertheless, there is no reason to include this
technical inconsistency in the draft section.

The recommended draft of section 16, like the current section 16, causes a general or a special
power of appointment to lapse. In some cases a revocation of a power of appointment may prejudice only
third parties. A general power of appointment is a power to appoint anyone, including the donee of the
power, to receive property. A special power of appointment is one in which the class of potential donees
is restricted, although it may also include the donee of the power.

If the special power of appointment may be exercised in favour of the surviving spouse, it differs
little from an actual gift. In the event of marriage breakup it should be revoked. When a special power of
appointment can not be exercised in favour of the surviving spouse, revoking it will only work to the dis-
advantage of other potential beneficiaries. It would not prevent the surviving spouse from receiving too
great a share of the deceased's estate by virtue of overlapping, inconsistent rights.

An alternative to revoking a power of appointment granted to the spouse is to provide that it con-
tinues in effect but may not be exercised in his or her favour. Another approach would be to revoke only
powers of appointment which might be exercised in favour of the surviving spouse. Either of these op-
tions may be drafted to exclude the surviving spouse from the class of potential donees in whose favour a
power of appointment granted to someone other than the surviving spouse might be exercised.

While it is possible to prevent a surviving spouse from benefitting from a power of appointment,
we are not convinced that a gift of a power of appointment to the spouse should survive marriage
breakup. First, circumscribing the class from which appointees may be selected by removing the surviv-
ing spouse may significantly alter the power of appointment, so that it could not be used to accomplish
functions contemplated by the testator. For example, the testator's real wish may have been to provide for
his children. When he made his will, he anticipated that at his, and later, his spouse's, death, his children
might still be infants. Rather than benefit his children directly, or set up a trust in their favour, he gave his
spouse a power of appointment, anticipating that the spouse would exercise it in her own favour, and use
the property for the benefit of the children. The children may not even be included in the class of poten-
tial donees. Second, the donee of the power of appointment is selected by the testator as one whom he
can rely upon and trust to exercise the power fairly. Marriage breakup may be so bitter as to remove any
and all reason to trust the surviving spouse. We recognize that revoking a general or special power of ap-
pointment may prejudice interests other than those of the surviving spouse. However, we have concluded
that, on balance, the safest course is to revoke such a power of appointment. Similar reasons certainly
must underlie the Legislature's decision to revoke an appointment of a spouse as executor or trustee. A
position of trust should not be occupied by one whom the testator probably ceased to trust.



With respect to a power of appointment granted to someone other than the surviving spouse, but
in whose favour it might be exercised, we have concluded that no reform is necessary. The primary pur-
pose of section 16 is to guard against events no longer intended by the deceased. A power of appointment
granted to someone other than the surviving spouse is subject to the discretion of the person who is given
the power. The deceased trusted that person, a friend perhaps of the spouse, to exercise the power wisely
and with reference to circumstances prevailing after the deceased's demise. In some circumstances, per-
haps, that power of appointment should be exercised in favour of the surviving spouse. In any event,
there is little justification for fettering by arbitrary rule the discretion of someone other than the surviving
spouse who is given a power of appointment.

A related issue is whether a guardianship appointment in favour of the surviving spouse should be
revoked. Section 2508 of the U.S. Uniform Probate Code revokes a nomination of the former spouse as
guardian, unless the will expressly provides otherwise. We are of the view such a provision is not neces-
sary. In the event the surviving spouse should not have guardianship, this is something that could be cor-
rected by court order under the Family Relations Act.

Lastly, a surviving spouse may still apply under the Wills Variation Act. In most cases, however,
the surviving spouse, while eligible to apply, will not be entitled to a share of the estate. Nevertheless, the
courts should have jurisdiction to consider that issue, since a division of matrimonial property does not
guarantee that the surviving spouse has been adequately provided for.

5. Transition

The current section 16 of the Wills Act came into force on August 1, 1981. At that time, no spe-
cific provision was made respecting its transition or application. The general application provision of the
Wills Act, section 46(1), provides that the Act applies only to wills made after March 31, 1960. There was
some doubt whether this section governed section 16.

Section 46 has recently been amended to provide as follows:

46. (3) Section 16 applies to a will made before, on or after March 31, 1960.

Consequently, section 16 applies to a will whenever made. The section does not address the question,
however, of whether it applies to judicial separation, decree absolute of divorce or declaration of nullity
occurring before, on or after March 31, 1960. Does the section apply to a will made in 1945 where the
testator and his spouse divorce in 1950? Or does it only apply where marital breakdown occurred after
the section came into force?

This issue was recently considered in Re Matejka. The testator's will was made subsequent to
March 31, 1960. The divorce occurred before section 16 was proclaimed. It was held that section 16 was
inapplicable. In our opinion, this result is desirable. When the will is made is insignificant. The section
should apply to any will whenever made, provided it only operates if entitlement to family assets arises
after its proclamation. In any event, the recommendations we have made to amend section 16 have the
effect of building in an application provision. The section will only apply if there has been a property
division, or entitlement to family assets under the Family Relations Act has arisen. If there has been a
consensual property division, there is no limit on the section's retroactivity. In the latter case the section
is limited by the Family Relations Act and its transition provisions. That Act came into force in 1978.
Section 83 of that Act provides that for various "triggering events" the Family Relations Act, 1972 still
applies. Section 84 of the current Family Relations Act provides that the "Act is retrospective to the ex-
tent necessary to give effect to its provisions." Consequently, some questions concerning the retroactivity
of the current Family Relations Act remain to be resolved.



C. Position of Separated Spouse Under Intestate Succession and the Wills Variation Act

When we first proposed amendments to section 16 of the Wills Act we did not take into account
the problem that arises if there is an intestacy or a partial intestacy. Under section 16, once the former
spouse acquires an interest in family assets, the right to take under the will is revoked. The will takes ef-
fect as if the former spouse had predeceased the testator.

A revoked gift will fall into the residue of the estate and pass under the general gift of residue. If
there is no general gift of residue, or if it is ineffective to convey the former spouse's revoked interest, or
the general gift of residue is revoked, there will be a partial intestacy. A divorced spouse will not receive
anything if the deceased former spouse dies intestate. A separated spouse is entitled to succeed on an in-
testacy subject to section 111 of the Estate Administration Act. To prevent a separated spouse from being
benefitted twice, under the Family Relations Act by virtue of an interest in family assets, and under intes-
tate succession, the Estate Administration Act should be amended.

One of our correspondents suggested that a provision similar to section 16 respecting intestate
succession should be enacted:

The suggested changes where there has been a division of family assets under the Family Relations Act, but the spouses
remain married, have the potential to be more difficult from the standpoint of administering the Estate. Where spouses
have divorced or obtained a judicial separation, accompanied by a division of family property where all the necessary
transfers have been completed, the administration of the Estate of either one is quite simple, provided the deceased has
a Will. If the deceased died intestate, or if some but not all the property transfers had been completed, or if the parties
reconciled, it is more difficult to foresee an orderly administration of the Estate where the administrator or executor
could distribute the Estate without fear of adverse claims. The working paper gives no indication of whether a sepa-
rated but not divorced spouse is deemed to be surviving or predeceased in the case of an intestacy. If the spouses had
separated under a judicial separation, they could well remain spouses for the purposes of intestate succession, thereby
giving the separated spouse the benefits under the Family Relations Act, and under the Intestate Succession Rules. A
provision similar to the new Section [16] relating to Intestacies, would be beneficial.

This was a matter we had deferred to this project. We agree with the suggestion of our correspondent. A
separated spouse, entitled to an interest in family assets, should be barred from taking under intestate suc-
cession.

We made no recommendation with respect to the bar against a separated spouse sharing on an
intestacy after having been separated from the deceased for one year or more. The function of that provi-
sion is to disinherit a surviving separated spouse on an intestacy when it is unlikely, had the deceased
lived, they would have reconciled. The section serves to finalize the affairs of separated spouses.

By way of contrast, the Uniform Intestate Succession Act does not disqualify a surviving spouse
by reason of separation only. Under section 17 of the Uniform Act, the surviving spouse takes no part of
the deceased spouse's estate if he or she is living in adultery at the time of the deceased's death. The
Newfoundland /ntestate Succession Act is patterned after the Uniform Act. In a recent case, Re Mullins,
the Newfoundland Supreme Court interpreted this section. The wife of the deceased intestate had left her
husband in 1934 at his request. She had lived in a common law relationship with another man until
shortly before the deceased's death. It was held that, because the widow was not living in an adulterous
relationship at the time of the deceased's death, she was entitled to share in the intestacy. Clearly, dis-
qualification based upon adultery serves a very limited function. The British Columbia Act contained a
similar provision until 1972. That section was repealed and replaced with the current section 111.

The policy promoted by section 111 should be considered in the light of the recommendations we
have made with respect to reconciling spousal rights to succession and to family property. Earlier, we
concluded that a property settlement in favour of a separated or former spouse, or entitlement to family
assets, should be the significant factor in determining whether a separated or former spouse should con-
tinue to enjoy rights of succession respecting the deceased spouse's estate. Under the Estate Administra-



tion Act a divorced spouse, or a "spouse" of a void marriage, does not share in the intestacy of the de-
ceased. Presumably in these events the surviving former spouse is excluded because the circumstances of
each case will tend to be unique, and division of property between the spouses should be by agreement or
court order.

Section 111 of the Estate Administration Act recognizes that the position of a surviving separated
spouse differs from that of a former spouse. Spousal separation may be temporary or permanent, and
since a decision to separate may be emotionally made, often the spouses will be unsure whether it is ir-
revocable or momentary. There will come a time, however, when the prospect of reconciliation becomes
unlikely. Section 111 sets this time at one year from the initial separation. After one year the position of a
surviving separated spouse is equated with that of a former spouse.

It is unnecessary to rely upon an arbitrarily chosen time to determine the rights of a surviving
separated spouse on the intestate death of the other spouse. If entitlement to family assets under the Fam-
ily Relations Act does not arise, or no property settlement is made, the surviving separated spouse should
be entitled to share on an intestacy. If entitlement to family assets under the Family Relations Act does
arise, or a complete property settlement is made in the spouse's favour, the surviving spouse should not be
entitled to share on the intestacy. It follows that section 111 should be deleted from the Estate Admin-
istration Act. The recommendations we made respecting the Wills Variation Act would extend the courts'
jurisdiction under that Act to make an order for a separated spouse from the estate of an intestate, gov-
erned by the same principles which determine adequate provision for the family or dependants of the de-
ceased.

Whether a property settlement has been made should determine whether the surviving spouse is
entitled to succession rights. Where the parties have somehow separated without bringing themselves
within the property sharing arrangements under the Family Relations Act, it follows that the will should
continue to be effective. Similarly, entitlement to succeed on an intestacy should depend upon whether a
property settlement has been made, or rights to family assets have arisen.

The Commission recommends:
20. (1) That section 111 of the Estate Administration Act be repealed.

(2) That Estate Administration Act be amended to provide, in language comparable to the
following, that:

(a) Subject to a contrary intention contained in an instrument respecting matrimo-
nial property interests, if before the death of a spouse, a surviving spouse be-
comes entitled to an interest in family assets under the Family Relations Act, or
the deceased has made a property division in favour of the surviving spouse, in
the event of an intestacy, the deceased's estate be distributed as if the surviving
spouse predeceased the deceased.

(b) In subsection 2(a), "a property division" is an arrangement between the
spouses concerning the division of their property which is intended by them, or
appears to have been intended by them, to separate and finalize their affairs, in
recognition of their marital breakup.

(c)  Subsection 2(a) does not apply to a spouse who reconciled with the deceased, if
the reconciliation was subsisting at the time of the deceased's death.

(d)  This section does not prohibit an application by the surviving spouse under the
Wills Variation Act.

An ancillary issue arises from preventing a separated spouse from sharing in the deceased's estate
under section 16 of the Wills Act, and under our Recommendations 19 and 20. Currently, under section 6



of the Estate Administration Act the surviving spouse may apply for a grant of administration when the
deceased spouse dies intestate, or the executor named in the will refuses to act.

The right to apply for a grant of administration is based upon the spouse having some interest in
the deceased's estate. It should follow from depriving the surviving spouse of that interest that he or she
should not be entitled to a grant of administration. The court's power to grant administration is discre-
tionary. It is unlikely a court would grant administration to a surviving separated spouse whose rights of
succession from the deceased spouse have been revoked. Whether legislation should specifically bar such
a spouse's entitlement to a grant of administration is a subject we hope to examine in our intended project
on probate procedure.

D. Death of One Spouse and Judicial Reapportionment of Property Division

To summarize the effect of our recommendations respecting separated and divorced spouses, and
"spouses" of void marriages, if a final property settlement is made in favour of such a spouse or entitle-
ment to family assets under the Family Relations Act has arisen, he or she is barred from sharing in the
deceased spouse's estate, either by will or on an intestacy. An exception is made if there has been a rec-
onciliation or remarriage.

A separated or former spouse barred from taking under the deceased spouse's will or on an intes-
tacy must rely upon rights flowing from agreement of the parties, or entitlement under the Family Rela-
tions Act. There may be cases where such a spouse does not possess adequate means for his or her main-
tenance and support. The agreement between the parties may have been inadequate or unfair. Similarly,
entitlement to family assets under the Family Relations Act may be insufficient for the spouse's needs, or
represent an unfair share. If both spouses are alive, the courts possess jurisdiction under the Family Rela-
tions Act to reapportion the prima facie entitlement to a onehalf share in family assets as a tenantincom-
mon, or any division of property arranged by the spouses by marriage agreement. The courts also possess
jurisdiction under the Family Relations Act to vary a division of property made by postnuptial or antenup-
tial settlement. There is some doubt as to the courts' jurisdiction to vary a division of property after one
spouse has died.

The court's power to reapportion a division of property under section 43 of the Family Relations
Act or by marriage agreement, is contained in section 51. We discussed the general effect of section 51
earlier. For the sake of convenience, we reproduce that section:

Judicial reapportionment on basis of fairness

51. Where the provisions for division of property between spouses under section 43 or their marriage agreement, as
the case may be, would be unfair having regard to

(a) the duration of the marriage;

(b) the duration of the period during which the spouses have lived separate and apart;

(c) the date when property was acquired or disposed of;

(d) the extent to which property was acquired by one spouse through inheritance or gift;

(e) the needs of each spouse to become or remain economically independent and self sufficient;

® any other circumstances relating to the acquisition, preservation, maintenance, improvement or use of
property or the capacity or liabilities of a spouse,

the Supreme Court, on application, may order that the property covered by section 43 or the marriage agree-
ment, as the case may be, be divided into shares fixed by the court. Additionally or alter natively the court may
order that other property not covered by section 43 or the marriage agreement, as the case may be, of one
spouse be vested in the other spouse.

"Marriage agreement" is defined in section 48 of the Family Relations Act. The relevant provisions of
section 48 are as follows:

Marriage agreements



48.

(1) This section defines marriage agreement for the purposes of this Part and this definition applies to mar-
riages entered into, marriage agreements made and to property of a spouse acquired before or after this section
comes into force.

(2) A marriage agreement is an agreement entered into by a man and a woman prior to or during their marriage
to each other to take effect on the date of their marriage or on the execution of the agreement, whichever is later,
for

(a) management of family assets or other property during marriage; or
(b) ownership in, or division of, family assets or other property during marriage or on the making of
an order for dissolution of marriage, judicial separation or a declaration of nullity of marriage.

(3) A marriage agreement, or an amendment or rescission of a marriage agreement, must be in writing, signed
by both spouses, and witnessed by one or more other persons.

(4) Except as provided in this Part, where a marriage agreement is made in compliance with subsection (3), the
terms described by subsection (2)(a) and (b) are binding between the spouses whether or not there is valuable
consideration for the marriage agreement.

A separation agreement falling within the definition in section 48(2) and (3) would be a "marriage
agreement" for the purposes of section 51. In other provinces the courts may not review a separation
agreement, other than for fraud, duress, undue influence or unconscionability. British Columbia courts
possess discretion to vary the terms of a "marriage agreement" which is "unfair," even if there was no un-
due influence, or that the party seeking to vary the agreement had obtained independent legal advice. Ad-
ditionally, courts may vary the prima facie entitlement of each spouse to an undivided onehalf interest in

family assets.

Section 54 of the Family Relations Act provides that a court may vary the terms of a "marriage

settlement:"

Variation of marriage settlements

54.

The Act does not define what is meant by a "marriage,

(1) This section applies to an ante nuptial or post nuptial settlement that is not a marriage agreement under this
Part.

(2) The Supreme Court may, on application, not more than 2 years after an order for dissolution of marriage,
for judicial separation or declaring a marriage null and void, inquire into an ante nuptial or post nuptial settle-
ment affecting either spouse and, whether or not there are children, make any order that, in its opinion, should
be made to provide for the application of all or part of the settled property for the benefit of either or both
spouses or a child of a spouse or of the marriage.

(3) The Supreme Court may, on application, where circumstances warrant, extend the period during which an
application may be made or power exercised under this section.
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antenuptial” or "postnuptial" settlement. A sepa-

ration agreement has been held to be a "postnuptial settlement."

In Thomas v. Thomas sections 51 and 54 were distinguished as follows:

Firstly, I consider that on a proper construction of [section 54] it only applies after there has been "an order for

dissolution of marriage, for judicial separation or declaring a marriage null and void".

Secondly, the court may only deal with the "settled property", that is the property covered by the settlement

which is the subject of inquiry.

In contrast, Section 51 applies whether or not there has been any order for dissolution, judicial separation or

nullity. An application can be made under the section at any time during the subsistence of the marriage or up to two
years after an order for dissolution, separation or nullity. After such two year period any party applying would not fall
within the definition of spouse in Section 2.



Thirdly, under Section 51 the court is not limited to property covered by the marriage agreement but "... the
court may order that other property not covered....by the marriage agreement ... of one spouse be vested in the other
spouse."

Another distinction to be made between the two sections is the extent of the court's discretion. In Divinsky v.
Divinsky, 1971, 2 R.E.L. 372, McIntyre, J. (as he then was), in dealing with the then Section 14 of the Supreme Court
Act (a predecessor to Section 54) and the issue of the court's discretion stated at page 375, "I am of the opinion that in
proceedings of this kind the trial judge has full discretion in the matter which he must exercise judicially according to
the well established judicial principles ...".

In dealing with the court's discretion under Section 51, the courts of this province in several cases, for example,
Margolese v. Margolese (1980) 2 W.W.R. 723, held that the proper approach to Section 51 is to be found in the decision
of Galligan, J. in Silverstein v. Silverstein, 1 R.F.L. (2"%) 239 (Ontario High Court), wherein he dealt with similar On-
tario legislation and held that the court, in determining the fairness of the division of property under that section had to
have regard to the statutory criteria set forth in the section granting the court the power to make such division.

The court's discretion under Section 54 would appear then to be broader in that it would not be subject to the
statutory constraints of Section 51.

Section 54 is based upon section 5 of the English Divorce and Matrimonial Causes Act. That
section is as follows:

As to marriage settlements of parties after final decree of nullity of marriage.

5. The court after a final decree of nullity of marriage or dissolution of marriage may inquire into the existence of
antenuptial or postnuptial settlements made on the parties whose marriage is the subject of the decree, and may
make such orders with reference to the application of the whole or a portion of the property settled either for the
benefit of the children of the marriage or of their respective parents as to the court shall seem fit.

The word "settlements" in this context is given a wide interpretation. It is neither wise nor possible to
give it a precise meaning beyond that it is an arrangement made by one spouse to the other in the charac-
ter of spouse. Section 5 of the English Act was enacted two years after the Divorce Act of 1857, to meet
the difficulty that arose where, although the marriage had been dissolved, the parties were still bound by
agreements respecting their property made before or during the marriage. It would appear, therefore, that
when it was enacted, it was not intended to vary agreements between spouses made in anticipation of the
dissolution of their marriage (i.e., separation agreements).It was intended to remedy injustices flowing
from agreements respecting division of property during the course of the marriage, made by parties who
expected the marriage to endure. Whether the practice of the courts in using this power to vary property
settled in separation agreements is legitimate, is certainly open to question. Nevertheless, almost imme-
diately after the enactment of the section, it was construed to apply to a separation agreement.

The courts have been able to construe the section widely because of the very general terms used
("antenuptial," "post nuptial") to create the power to vary. A postnuptial settlement has been construed to
include virtually any agreement between the spouses during the course of the marriage, provided it is
made on the spouse in his or her character as a spouse. The particular form does not matter. It is open to
argument whether a decision by agreement or acquiescence to place matrimonial property in the name of
the husband alone, where the wife has contributed to its acquisition, is a postnuptial agreement settling
property within the meaning of the section. In some cases, it has been held that such transactions consti-
tute outright gifts which may not be varied under the section. The authority of these cases has been
doubted in Smith v. Smith, Halpern v. Halpern and Parrington v. Parrington. It should follow that in an
application to vary a separation agreement the court is not foreclosed from reviewing other "postnuptial
contracts" concerning title to matrimonial property. Alternatively, "postnuptial contracts" relating to spe-
cific property merge in a separation agreement which confirms the spouses' title to their separate property.

While the discretion of the court to vary marriage agreements and settlements is very broad, pro-
vided both spouses are still alive, there are a number of issues that may arise after one spouse has died,
which the courts have not yet had to address. For example, may a spouse who has received an unfair por-
tion of property apply to the court for reapportionment after the other spouse has died? May the personal



representative of a deceased spouse apply for variation? If not, may a personal representative continue an
application commenced by a spouse who dies before the hearing? What criteria should the court consider
on an application to vary entitlement to family assets when one spouse is deceased? In an application
brought on behalf of a deceased spouse, is it significant that the deceased spouse has no need for a greater
share of family property and that any award made will only benefit the deceased spouse's heirs or
nextotkin? Should it be significant whether the application is brought by the spouse who possesses legal
title? There are no clear answers to any of these questions. It is possible, however, to make predictions
based upon the functions sections 51 and 54 are designed to perform, and upon the fundamental policy of
the Act.

1. Entitlement to Family Assets

In order to remedy what were perceived to be injustices which flowed from dividing family prop-
erty between spouses on marriage breakdown based upon concepts of separate property, the Legislature,
in 1972, gave the courts power to divide property fairly and equitably between the spouses. Section 8 of
the Family Relations Act (1972) provided as follows:

8. (1) Where the court makes an order for dissolution of marriage or judicial separation, or declaring a marriage to
be null and void, and it appears that a spouse is entitled to any property, it may, not more than two years from
the date of the order, make any order that, in its opinion, should be made to provide for the application of all or
part of the property, including settled property, for the benefit of either or both spouses or a child of a spouse or
of the marriage.

(2) Where the court makes an order under subsection (1), it may order that the property be sold and direct the
disposition of the proceeds.

In 1978, the Legislature introduced the current Family Relations Act, which substantially changed the
framework of spousal rights to family property. Under the 1972 Act, the courts had jurisdiction to vary
the division of matrimonial property. Under the 1978 Act, the spouses are "entitled" to an undivided one-
half interest in family assets as tenantsincommon. The courts may vary this share if, in the circumstances,
it is unfair.

The Family Relations Act, 1978 does not define what is meant by "entitled." It may mean that, on
a triggering event, an interest in family assets vests in each spouse so that each spouse has proprietary
rights in family assets. Conversely, it may mean that a spouse who does not have legal title to family as-
sets, is given a personal right to share in those assets. The Ontario Family Law Reform Act, which con-
tains similar provisions respecting spousal rights to family assets, specifically says that these rights are
personal.

Whether these rights are proprietary or personal determines:

(i)  whether a surviving spouse may assert rights to family assets against the estate of a
deceased spouse,

(i1)  whether a personal representative, on behalf of the estate of a deceased spouse, may
assert rights to family assets against a surviving spouse, and

(ii1)) what criteria the courts will consider when varying a division of property.

If these rights are proprietary, the order of the court should be the same, whether the application is against
or for the estate of a deceased spouse. If these rights are personal, the order of the court will vary depend-
ing on whether the application is against or for the estate of a deceased spouse. For example, if these
rights are personal, an order in favour of the estate of a deceased spouse would tend to be less than one
made in favour of a surviving spouse because the deceased spouse no longer needs a favourable division
of family property, and any increased share would only benefit the spouse's heirs or nextofkin.

The effect that the death of one spouse has on the court's power to vary a postnuptial settlement
under section 5 of the English Matrimonial Causes Act, 1859, the predecessor to section 54, was consid-



ered in 1898 in Thomson v. Thomson and Rodschinka. The petitioner brought an application to vary a
marriage settlement after obtaining a decree absolute of divorce, but died before the hearing. It was held
that the court's power was limited to making alterations for the personal benefit of the husband, wife or
children of the marriage. The proceedings could not be continued by the deceased's personal representa-
tives for the benefit of his estate.

A recent British Columbia case also suggests that the courts will not exercise jurisdiction after the
death of one spouse. Hurst v. Benson, concerned a happily married couple. Upon the wife's death, the
husband discovered he had been disinherited by his wife. He applied for a declaration pursuant to section
44 of the Family Relations Act that the spouses had no reasonable prospect of reconciliation, since his
wife was deceased, and that he was entitled to a onehalf or greater interest in family assets pursuant to
section 54. He also applied for a declaration of resulting trust in the matrimonial home and for relief un-
der the Wills Variation Act. Ruttan J. found that Part III of the Family Relations Act contemplated:

... aman and wife who are living apart, either by reason of divorce, separation or nullity, with no prospect that they will
reconcile. It does not cover cases of separation only by reason of death of one of the parties.

We discussed earlier that Part Il of the Family Relations Act does not apply to a marriage ended by the
death of one spouse. Accordingly, the court would have no jurisdiction under the Family Relations Act, in
this case, to make an order respecting the rights of the surviving spouse of a marriage in which there was
no dispute or breakdown. Ruttan J. however, went one step further. He held that the plaintiff, because he
was a widower, was no longer a husband or a "spouse" within the meaning of the Act.

This reasoning could have far reaching consequences. Would the death of a wife separated from
her husband make the husband no longer a "spouse" under the Act? With respect, Part III did not apply to
the surviving husband in Hurst v. Benson because there had been no separation, not because the wife had
died.

In Johal v. Johal, the wife commenced an action for a declaratory order under section 44 of the
Family Relations Act that the parties had no reasonable prospect of reconciliation. After commencing the
application, the wife died. Notwithstanding that the pleadings of both parties indicated agreement that
there was no reasonable prospect of reconciliation, the order could not be made. Under section 44, an
order could only be made where the spouses are married to each other. The wife's death ended the mar-
riage. An interest in family assets did not vest since there was no "triggering event." In Momot v. Momot,
the husband died after the wife commenced proceedings for divorce. The wife then applied for a declara-
tion under section 44. The application was refused since she was no longer a spouse within the meaning
of the section. In Fong v. Fong, the wife died after a section 44 declaration that the spouses had no rea-
sonable prospect of reconciliation, but before the hearing to divide family assets. It was held that the de-
ceased person's cause of action did not abate by her death. The declaration "triggered" the vesting of a
half interest in family assets as a tenantincommon to which her estate was entitled. It appears, therefore,
that provided a triggering event occurs before the death of one spouse, the courts will enforce the de-
ceased spouse's entitlement to family assets. Fong v. Fong, however, may only stand for the proposition
that an action commenced by a spouse under the Family Relations Act, may be continued after that
spouse's death by his or her personal representative. There is still some doubt as to a deceased spouse's
entitlement where no action is commenced before that spouse's demise.

While whether rights under the Family Relations Act are personal or proprietary has not been set-
tled, soon the courts will be placed in a position of having to determine this issue. Under the Act a spouse
is defined as:

... a wife or husband and includes, ... (b) where an order for dissolution of marriage, judicial separation, or declaring the
marriage to be null and void was made respecting a marriage of a person not more than 2 years before the person ap-
plies for an order under this Act, the person making application ...



Professor Farquhar has made the following observations respecting the significance of this definition:

... a question arises as to the significance of the two year period following a divorce, a judicial separation or a declara-
tion of nullity. Divorced persons or persons whose marriage has been declared a nullity are clearly not "spouses" in the
ordinary legal sense, but the Act, for certain purposes, declares them to be so. What is the effect of this? Let us assume
the case of a husband and wife in which the husband has legal title to, or possession of, all of the family assets. A di-
vorce is then granted. For the succeeding two years neither party takes any step in relation to the property. In the third
year the former husband attempts to dispose of the property and the former wife then attempts to restrain him from

doing so, on the basis of her half interest. Can it be said that because the wife's first application to the court occurs later
than two years after the divorce she is no longer a spouse and has no interest in the property? In other words, has her
interest divested by effluxion of time? This seems a highly unlikely result. Yet some significance must attach to the
two year period. A more likely interpretation would appear to be that the former husband, having taken no steps in

relation to the property in the two years after the divorce, is prevented from raising, in the third year, under section 51,
the issue of an unequal distribution in his favour. This ambiguity suggests that, as a matter of drafting technique, it
would have been wiser to deal with definitions and a limitation period in different sections.

The Family Relations Act has been in place now for more than two years. It is likely, therefore, that the
courts will soon have to determine whether a spouse "entitled" to family assets, who brings an application
to enforce that entitlement more than two years after a divorce, judicial separation or declaration of nul-
lity, is still entitled to an undivided onehalf share in family assets. It is submitted that, if "entitlement”
persists beyond the two years, then section 43 confers upon each spouse vested proprietary rights.

2. Effect on Recommendations

The recommendations we have made with respect to statutory succession are based upon the
premise that a separated or former spouse whose succession rights are barred, is adequately protected by
the Family Relations Act. This is not the case, however, unless the rights that arise under the Family Re-
lations Act with respect to family assets, are unaffected by the death of one spouse.

While all of the provinces, except Quebec, have enacted similar legislation with respect to matri-
monial property, only a few have specifically dealt with the problems that arise upon the death of one of
the spouses. The Ontario Family Law Reform Act provides that the surviving spouse may not commence
or continue an action for a share in family assets against the estate of the deceased spouse. Conversely,
both New Brunswick and Saskatchewan specifically provide that an application for a matrimonial prop-
erty order may be commenced or continued by the surviving spouse or continued by the personal repre-
sentative of a deceased spouse. These statutes also provide that death is a triggering event for the purpose
of permitting the spouse to apply for an equal share in matrimonial property. They do not, however, cause
property to vest in the surviving spouse.

In two recent cases, the effect of the Saskatchewan Act has been considered. In Bugoy v. Bugoy,
the wife applied for distribution of matrimonial property. She died before the application was heard. Her
personal representative continued the action on behalf of her estate. The court found that because the
wife had altered her will to leave everything to a friend, her death constituted an extraordinary circum-
stance which justified dividing the matrimonial property unequally.

The court said:

In these circumstances, the application, which was, while the wife was [alive], a disagreeable marital dispute,
has become, on her death and on the continuation of her application by an interested personal representative, a bitter
and corrosive feud made all the more so since what is at stake is a modest family farm created by this couple with the
help of their only son through thirty years of considerable industry and self denial.

The court concluded:

Is there any "extraordinary circumstance" here to be taken into account which may justify an order for other
than an equal distribution, if for one or more of the reasons I have mentioned I was satisfied it was unfair or inequitable
to do so? I believe there is. Mrs. Bugoy's death at age 46 has served to alter radically the issue as respects the matri-



monial home. And that is, in my opinion, an extraordinary circumstance within the meaning of the Act. By reason of
her death and the will she left, were I to order an equal division of the matrimonial home or its value half of it would go
to strangers or others who have no need of it, have contributed nothing to it and would be depriving the respondent of
what he worked for 30 years to build with the assistance of his father, his sister and his brotherinlaw.

The wife's estate received a payment of $10,000. The remaining matrimonial property, valued at
$120,000, was vested in the husband.

In Smith v. Smith the applicant widow applied for a division of matrimonial property under both
the Saskatchewan Matrimonial Property Act and Dependants' Relief Act. The applicant and the deceased
had been happily married until the deceased's death. The deceased, by will, gave his wife a life estate in
all of his property. It was found that the applicant, at the deceased's urging, had full use of her separate
estate during the course of the marriage. The court held that this was sufficient reason to divide the estate
unequally. The wife was granted a onehalf interest in the matrimonial home. As to the remaining prop-
erty, the wife was awarded only the income from it for her life. Apart from the halfinterest in the matri-
monial home, the court found that the wife's entitlement under the Saskatchewan Matrimonial Property
Act was exactly what it would have been had she relied upon the deceased's will.

It would appear that the effect of Saskatchewan legislation respecting succession and family
property is to create an overlapping system of rights, which, although analytically designed to perform
different functions are, in their application, subject to similar tests. In an annotation to this case, Profes-
sor James G. McLeod observes:

Although the decision is reasonable in the circumstances, analytically, it would have been more satisfying if the
court had dealt with the property issue more precisely. According to the Act (s. 21(2)(1)) the court had to refer to the
will. The preferable approach would have been to decide whether a deviation from the equal sharing was required
under s. 21. It appears from the reasons it was. Then a decision as to the appropriate property rights could have been
made and the succession rights added. In substance, the decision denies any interest in the assets given an 18year mar-
riage since the wife is left with her succession rights only. It is unfortunate that the reason why no property rights were
given was not more clearly spelt out to assist future courts.

At a more fundamental level, the difficulty may arise because the legislation regarding sharing may be invoked
after death. The difficulty could have been avoided if the sharing rules were restricted to the life of the payor, and any
subsequent claims left for solution under succession law, including dependants' relief legislation.

We agree in part with Professor McLeod's conclusion that these difficulties arise from the failure
to distinguish adequately between rights to succession and rights to family property. Our approach
throughout this Report has been to clarify when rights to succession should govern, and when the surviv-
ing spouse should rely upon rights to family property. We do not think, however, that a spouse who
would have possessed rights to family property, had the other spouse survived, should have to forego
these rights and rely upon his or her entitlement under succession simply because of the death of the other
spouse. Our conclusion is that in most cases concerning succession, the surviving spouse should be enti-
tled to a generous share of the estate, quite apart from considerations of proprietary rights created during
the marriage. In the event of a marital breakup, the surviving spouse should be entitled to a fair, not nec-
essarily generous, share of the estate. While the Family Relations Act does direct the courts to consider
matters of fairness and equity, by and large this entitlement is probably based upon proprietary rights
flowing from direct or indirect spousal contributions to the family and to the acquisition of property.
Rights under succession legislation and under family property legislation differ then in both the functions
they are to serve and the guidelines and tests to be observed when granting or enforcing them.

Our earlier recommendations are designed to define when succession legislation and when family
property legislation should apply. It is essential, therefore, that the rights of a separated or former spouse,
who is barred from taking on succession, should continue against the estate of the deceased spouse. This
may be accomplished in one of two ways:



(i) by clarifying that rights to family property under the Family Relations Act are pro-
prietary, or

(i)  if these rights are personal, by providing specifically that rights to family property
that have arisen under the Family Relations Act continue after the death of one
spouse.

It would appear that the Legislature was reluctant to state that rights to family property under the
Family Relations Act are proprietary in nature. If actual proprietary rights vest on marital breakup, this
could have profound effects, rendering title uncertain and conceivably having the potential of prejudicing
third party interests. The most that can be said is that these rights resemble or are akin to proprietary
rights. The courts, in some circumstances, will treat them as vested, and in others, as inchoate rights that
may be varied or vested as may be appropriate in the circumstances. We have tentatively concluded that
when rights to family property under the Family Relations Act have arisen during the joint lifetime of the
spouses, the death of one spouse should be immaterial. The surviving spouse or the personal representa-
tive of the deceased spouse should be able to commence or continue any action under the Family Rela-
tions Act, which could have been brought had the deceased spouse survived, to enforce rights to property
granted under that statute, or to vary those rights, as may be appropriate in the circumstances of the case.

A recommendation to amend the Family Relations Act to provide or to confirm that an application
respecting rights to family property may be made or continued by the surviving spouse after the death of
the other spouse, or by the personal representative of the deceased spouse, would preserve the standing of
both the surviving spouse and of the personal representative. In other provinces, which extend the ambit
of matrimonial property legislation to circumstances when one spouse has predeceased the other, the
rights of a personal representative are restricted to continuing an application. The Saskatchewan legisla-
tion provides, for example:

30. (1) An application for a matrimonial property order may be made or continued by a surviving spouse after the
death of the other spouse or may be continued by the personal representative of the deceased spouse.

There are two possible explanations for this restriction. Firstly, the Saskatchewan Act does not
distinguish between an application by a separated or former spouse and an application by a surviving
spouse whose marriage has been ended by the death of the other spouse. This is a distinction we have
taken great pains to make in our recommendations. Secondly, the Saskatchewan Act does not distinguish
between the tests to be applied when determining rights to succession or rights to family property. As a
result, Saskatchewan courts appear to apply the same principles to an action respecting succession rights
that they would to one respecting rights to family property. In the Bugoy case mentioned earlier, the death
of the applicant before the hearing was regarded by the court as an extraordinary circumstance which
permitted it to make an order quite different from the one it would have made had the applicant survived.

In our opinion, the death of a spouse should make no real difference to entitlement to family
property. In many respects, the Family Relations Act is designed to replace common law principles for
determining rights to property between spouses. However, at common law, if a deceased spouse were
entitled to a resulting trust in family property, the personal representative of the deceased spouse would be
able to commence or continue an action respecting those equitable proprietary rights, and the entitlement
of the estate of the deceased spouse would not be cut down. The Family Relations Act provisions respect-
ing rights to family property were designed in part to remove the need to characterize the contributions
made by each spouse. A spouse who contributed directly to the purchase of an asset was entitled to a re-
sulting or constructive trust. One who had only looked after the family was not entitled to a resulting or
constructive trust. The Family Relations Act recognized that an indirect contribution by a spouse of her
services to the family was as valuable as a direct monetary contribution to the purchase of family assets.
Unless the courts have jurisdiction to apply the principles of the Act when one spouse dies, this unjust
distinction will continue.



We have also considered whether it is desirable or necessary to direct what principles the courts
should apply when determining entitlement to family assets when one spouse has died. While we are
convinced that the approach of the Saskatchewan courts is misguided, we recognize that cases that arise
in these circumstances will be difficult to resolve. The Bugoy case was, without doubt, a "hard" case. It
did not seem just to benefit the deceased spouse's heir at the expense of the surviving spouse. However,
had the applicant spouse survived, or had the personal representative of the estate of the deceased spouse
been able to pursue a proprietary right, the courts would have been obliged to divide family property more
equally, even though the wife's will benefitted a friend. In terms of principle, therefore, it would seem
that Bugoy was wrongly decided.

We are reluctant, for two reasons, to propose specific guidelines for the courts when determining
entitlement to family property after the death of one spouse. First, the Family Relations Act has only been
in force for a relatively beneficiaries. is too soon to say whether or not it is functioning adequately. Sec-
ond, our conclusion is that the same guidelines which determine entitlement during the lives of the
spouses should continue to apply after the death of one of the spouses. Those guidelines are already con-
tained in the Act. It is only a question of how the courts will apply them. Our conclusion that the princi-
ples which govern rights to family property during the joint lives of the spouses, should apply equally on
the death of one of the spouses, does not mean that we have concluded that the approach taken by the
Family Relations Act is right. That is an issue which is beyond the scope of this project.

Our goal throughout has been to harmonize rights of succession with the provisions of the Family
Relations Act. This is a particularly difficult task, since the Family Relations Act provisions respecting
matrimonial property are novel, and still largely untested. Whether this legislative scheme is effective
remains to be seen. Many of the defects of succession law, and the complex response necessary for their
reform, are attributable to the novel approach taken by the Family Relations Act, with respect to entitle-
ment to family assets.

In summary, some issues raised by the Family Relations Act have had to be considered in the con-
text of this Report. In our discussion we have noted certain anomalies in British Columbia matrimonial
property legislation, most particularly the gap that arises in that legislation upon the death of one spouse.
We have tentatively concluded that the Family Relations Act should be amended to ensure that rights
which arise under that Act during the joint lifetimes of spouses may be enforced after the death of one of
the spouses. Nevertheless, we believe it would be inappropriate to make recommendations with respect
to reform of the Family Relations Act, without first considering these questions in the full context of fam-
ily law, or, at the very least, in the context of matrimonial property. That is a vast subject which is clearly
beyond the scope of this Report.

Succession legislation can, however, provide a "backup" to what we perceive to be gaps in mat-
rimonial property legislation. Our earlier recommendations with respect to permitting separated and for-
mer spouses to apply under the Wills Variation Act will serve to protect them in circumstances where the
provisions of the Family Relations Act are not adequate to do so.

E. Revocation of a Will on Marriage

Section 15 of the Wills Act provides:

Revocation by marriage
15. A will is revoked by the marriage of the testator, except where

(@ there is a declaration in the will that it is made in contemplation of the marriage; or

(b) the will is made in exercise of a power of appointment of property which would not in default of the
appointment pass to the heir, executor or administrator of the testator or to the persons entitled to the
estate of the testator if he died intestate.



In our earlier study on the Making and Revocation of Wills, we discussed whether this section
should be amended. Section 15 protects the surviving spouse and children of the marriage by preventing
a will made before the marriage from taking effect. A will made before, but not in contemplation of, a
marriage is unlikely to take into account the changed circumstances of the testator and his new family.
The testator's family should not be disinherited merely because of his failure to take changed circum-
stances into account and revise his will. By revoking a will on marriage, the testator's spouse and issue
take under intestate succession.

While it is desirable to protect a testator's family from the terms of a will which no longer corre-
spond to the circumstances at the testator's death, section 15 does not necessarily achieve that goal. In-
deed, it tends to create additional problems. Automatic revocation of a will on marriage is not a widely
known rule. A testator might review his will after marriage and remain satisfied with its provisions, un-
aware that the will has been revoked. Revoking the will disinherits legatees who might have no right to
claim a share of the deceased's estate on the resulting intestacy. The surviving spouse might become enti-
tled to far more under the intestacy than is required to meet his or her needs. The revocation operates
without regard to the circumstances of the case and for that reason it is an extremely blunt instrument. It
could by way of extreme example, disinherit a crippled sister of the testator in favour of the testator's mil-
lionaire wife. Its effect is to upset the testator's carefully considered dispositions and impose upon his
estate a statutory scheme of intestate distribution which may ignore obligations the testator expressly rec-
ognized. Mutual wills present special problems. Mutual wills may be made by two or more people, con-
ferring benefits on each other. They may or may not agree that these wills are irrevocable. An agreement
in restraint of marriage may be against public policy and void for that reason. Consequently, a mutual
will made by a single person may be revoked by subsequent marriage unless made in contemplation of
that marriage. Revocation of a mutual will of a person who has already benefitted by another's will may
be unfair. A hard and fast rule based upon the single issue of whether or not there has been a marriage is
not flexible enough to deal with the diverse circumstances which may prevail. Considerations such as
these led to the Commission proposing in Working Paper No. 28, The Making and Revocation of Wills,
the repeal of section 15.

A number of people who responded to Working Paper No. 28 disagreed with the proposal to re-
peal section 15. One of our correspondents wrote:

I do not agree with this proposal. The Working Paper, as I read it, offers three reasons for it. First, the rule
under which a will is automatically revoked on marriage has been rendered redundant by changed social circumstances.
What are these changed circumstances? Second, a spouse and children are sufficiently protected by the Wills Variation
Act. This does not afford them automatic protection; they have to rely on the exercise of judicial discretion. The pro-
tection afforded by the act is uncertain, depending very much on circumstances and perhaps on the attitude of a particu-
lar judge. It is a poor replacement for the automatic provisions of the law on intestate succession. Third, because of the
Family Relations Act, it is suggested that there will be more marriage contracts and that the influence of the will will
decline. That may be so, but it is far too early to start enacting legislation on that basis. In any event, if there is no
marriage contract in a particular case, the other spouse would still require the protection afforded by the automatic
revocation.

I think that the rationale behind the present law is sound. A testator should consciously disinherit his spouse and
children. They are, I think, prima facie entitled to what the law gives them on intestacy. A testator is, of course, free to
take that away if he so wishes, but he should do it by a conscious act.

In our Report No. 52, Making and Revocation of Wills, on reconsidering the proposal to repeal
section 15, a majority of Commissioners concluded that a will should continue to be revoked on marriage.
The tentative preference of the majority for retaining section 15, was based largely on the undesirability
of compelling a surviving spouse to pursue a claim under the Wills Variation Act, rather than to rely on
rights on an intestacy.

It was decided to postpone any decision on section 15 to our project on Statutory Succession
Rights. A question ancillary to whether a will should be revoked on marriage is how to protect beneficiar-



ies of a revoked will who would not share in the estate on the resulting intestacy. The issue of interfering
with the testator's stated wishes in order to accommodate changed circumstances is intimately linked with
the proposals we have to make with respect to intestate succession and dependant's relief legislation. Un-
less the beneficiaries under the will are the same as the testator's nextofkin, the result of either revoking a
will on marriage or letting it stand, is that someone will be disinherited.

1. Departing from the Testator's Stated Wishes in Order to Accommodate Changed Circumstances

At common law there was a great deal of confusion over how far a court would reach to prevent a
will, which did not take changed circumstances into account, from taking effect. The will of a
woman was revoked by her marriage. The will of a man was revoked by marriage plus the sub-
sequent birth of a child. These rules were subject to inconsistent application partly because they
were framed in absolute terms and focused entirely upon changed events. The courts came to
inconsistent decisions as to whether a will which provided for changed events should be revoked.
In Kenebel v. Scrafton, for example, Lord Ellenborough held that the rule applied only when the
surviving wife and children of the testator were wholly unprovided for in the will:

The doctrine of implied or presumptive revocations seems to stand upon a better foundation of reason, as it is put by
Lord Kenyon, in Doe v. Lancashire (5 T.R. 58), namely, as being 'a tacit condition annexed to the will when made, that
it should not take effect if there should be a total change in the situation of the testator's family,' than on the ground of
any presumed alteration of intention; which alteration of intention should seem in legal reasoning not very material,
unless it be considered as sufficient to found a presumption in fact, that an actual revocation has followed thereupon.
But upon whatever grounds this rule of revocation may be supposed to stand, it is on all hands allowed to apply ... only
in cases where the wife and children, the new objects of duty, are wholly unprovided for, and where there is an entire
disposition of the whole estate to their exclusion and prejudice. This, however, cannot be said to be the case where the
same persons, who, after the making of the will, stand in the legal relation of wife and children, were before specially
contemplated and provided for by the testator, though under a different character and denomination.

In other cases, however, even wills which provided for the intended wife and children, were held to be
revoked by the subsequent marriage and birth of a child.

In the Fourth Report of the Commissioners on the Law of Real Property 1833, the rules relating
to implied revocations were described as "absurd and perplexing." Their proposal that wills should speak
with reference to the property comprised in them as at the time of the testator's death (our section 20) was
made both to resolve problems that arose in the construction of a will and in order to prevent a mere al-
teration in the estate revoking the will. Without reasons, beneficiaries. hat the will of a woman should
continue to be revoked by her marriage, presumably as a reflection of the status of women in the nine-
teenth century. Finally, they proposed that the will of a man should not be revoked by his marriage and
the birth of a child. They argued:

If the hardship arising in individual cases, from the neglect of Testators to alter their Wills, is a sufficient reason
for the continuance of the Rule, the same principle would afford ground for extending it. In some cases of marriage
without children, and in others of children without any new marriage, more hardship is occasioned in consequence of
leaving a Will unaltered, than in other cases in which there are both the circumstances of marriage and the birth of chil-
dren. In many cases, Intestacy is equally prejudicial; and yet the Law cannot supply the want of a Will. It appears to
us, that the Law having entrusted to every man a power of Testamentary disposition over his property, must rely upon
its being exercised according to the Testator's intentions; and that no Will ought to be set aside on conjectures respect-
ing what the Testator's intentions may have been in consequence of a change of circumstances. It may safely be as-
serted, that the present Law is not relied upon in practice; for no one neglects to cancel or alter his Will, because he
knows that his marriage and the birth of a child will have the effect of revoking it. The numerous exceptions which
have been admitted, prove that there are many cases in which it is expedient that, notwithstanding the marriage and
birth of a child, the Will should remain unrevoked; and there are probably cases, not within any of the exceptions, in
which proper and equitable Wills have been revoked by the present Law, contrary to the intention of the Testators. We
believe that the inconveniences of the Rule preponderate over its advantages, and we therefore recommend that it
should be abolished.

The Real Property Commissioners, therefore, advocated that a will should remain in force notwithstand-
ing a subsequent marriage, at a time when there was no means to provide for a disinherited spouse, be-
yond rights of dower or curtesy, or to provide for children.



The Wills Act, 1837, however, provided that the wills of both men and women were automatically
revoked on marriage. The Act also did away with any other aspect of implied revocation. Section 19 of
the Act provided:

That no will shall be revoked by any presumption of an intention on the ground of an alteration in circumstances.

The provision of the English Wills Act, 1837 was revised so that it would not apply if there is a
declaration in the will that it is made in contemplation of the marriage. Section 15 of our Wills Act fol-
lows that approach. This exception ensures that the testator has turned his mind to changed circum-
stances. It does not, however, ensure that the will makes adequate provision for those changed circum-
stances.

The function of dependant's relief legislation is to ensure that adequate provision is made for the
deceased's spouse, children and other dependants. Such legislation serves to protect the deceased's de-
pendants from his neglect, spite or irresponsibility. Additionally, it safeguards the deceased's dependants
from changed circumstances which were not taken into account when the will was made. In our opinion,
it is desirable to interfere with the testator's stated wishes in order to accommodate changed circum-
stances. The Commission is divided, however, whether to do this it is necessary to revoke the testator's
will on marriage.

2. Protecting the Surviving Spouse

A significant argument in favour of revoking a will on marriage is that it ensures that the surviv-
ing spouse will be entitled on the resulting intestacy. If beneficiaries. trevoked the spouse would have to
apply under dependant's relief legislation, and any order made would be in the court's discretion. The
position of the surviving spouse under these circumstances differs markedly from that of, for example, a
divorced spouse, who, on marriage breakup, becomes entitled to a prima facie onehalf interest in family
assets.

In our Report No. 52, The Making and Revocation of Wills, we suggested that the burden of a
court application should not fall on the testator's family. Upon further reflection, a majority of the Com-
mission remains convinced that this is a significant concern. Marriage constitutes a fundamental change
in circumstances, to which the testator should direct his mind. Failing that, the will should not take effect,
and the estate should pass on an intestacy.

A minority of the Commission favours repealing section 15. A will made before marriage which
is never revised is not conceptually different from a will made after marriage which does not make ade-
quate provision for the testator's dependants. The Wills Variation Act provides satisfactory protection to a
surviving spouse. Revocation by operation of law, which is based upon the occurrence of a particular
event without reference to the provisions of the document revoked, is inappropriate, primarily because of
the prejudice to beneficiaries under the revoked will.

The effect of revoking a testator's will is to deprive beneficiaries under the will who are not de-
pendants, of any remedy whatsoever. Nevertheless, as we noted earlier, most testator's who have a spouse
and issue, will leave everything to the spouse. It would appear, therefore, that a failure to revise a will
made before marriage occurs through oversight rather than intention. A majority of the Commission has
concluded that the necessity of protecting the interests of the surviving spouse justifies possible prejudice
to the testator's beneficiaries. Our correspondents tended to agree with that position. It is possible, how-
ever, to offer some protection to beneficiaries of a will revoked by marriage.

3. Protecting Beneficiaries of the Will if Section 15 is Retained



If section 15 is retained, unless the beneficiaries of the revoked will qualify as persons permitted
to apply under the Wills Variation Act, they will have no recourse. However, an option for the protection
of these beneficiaries arises from our proposal to extend Wills Variation Act principles to intestacies. To
mitigate the sometimes harsh consequences of section 15, beneficiaries of a revoked will might be granted
the right to apply under the Wills Variation Act for a share of the deceased's estate.

The Wills Variation Act is primarily designed to provide maintenance for a testator's dependants.
It can also be used to give effect to the testator's intentions. The testator's desire to benefit a beneficiary
may be evidence of a moral obligation which ought still to be honoured, notwithstanding that the testator's
marriage has significantly altered the testator's obligations. Beneficiaries of a will disentitled by opera-
tion of law could be permitted to apply to the courts. The courts could have discretion to provide for such
beneficiaries from the testator's estate guided by the intention of the testator contained in his will, and
with reference to all the circumstances, changed or otherwise. If the testator's estate is large, an order in
favour of the disentitled beneficiary should pose no problems. If the testator's estate is small, such an ap-
plication would be more likely to fail.

In the Working Paper we proposed that beneficiaries of a will revoked by operation of law should
be permitted to apply under the Wills Variation Act. Response was divided on this proposal. It was ob-
served, for example, that the basis of the court's jurisdiction would be uncertain and could cause prob-
lems. For example, what considerations should the court take into account if the beneficiary is a charity.
This is a problem which will not arise often. A complex response is undesirable. The court will consider
the interests of the intestate successors, the size of the estate, and the claims of beneficiaries under the
revoked will. We are satisfied that the courts should be able to resolve these problems satisfactorily.

We have concluded that the option of permitting beneficiaries of a revoked will to apply under the
Wills Variation Act, is the best and most flexible means of limiting prejudice to them arising from revoca-
tion of a will by marriage.

The Commission recommends:
21.  That section 15 of the Wills Act should not be repealed.

22, That beneficiaries of a will revoked by section 15 of the Wills Act should be permitted to
apply under the Wills Variation Act for a share of the intestate's estate.

4. Revising Section 15
An issue that arises from our conclusion to retain section 15, is whether it satisfactorily permits a
testator who wishes his will to survive his marriage to make that provision. Under the current
section a will is not revoked by marriage where "there is a declaration in the will that it is made in
contemplation of the marriage." That exception to section 15 is modelled after section 177(1) of
the English Law of Property Act 1925. To come within this exception to section 15 the will must

have been made in contemplation of a specific marriage which takes place.
18. (1) Subject to subsections (2) to (4) below, a will shall be revokd by the testator's marriage.
(2) A disposition in a will in exercise of a power of appointment shall take effect notwithstanding the testator's subsequent
marriage unless the property so appointed would in default of appointment pass to his personal representatives.
(3) Where it appears from a will that at the time it was made the testator was expecting to be married to a particular person and
that he intended that the will should not be revoked by the marriage, the will shall not be revoked by his marriage to that person.
(4) Where it appears from a will that at the time it was made the testator was expecting to be married to a particular person and
that he intended that a disposition in the will should not be revoked by his marriage to that person,
(a)  that disposition shall take effect notwithstanding the marriage; and
(b) any other disposition in the will shall take effect also, unless it appears from the will that the testator

intended the disposition to be revoked by the marriage. 1N Re Hamilton, for example, the testator directed that, if he
married before his death, his widow was to receive his estate. Because the will was not made in
contemplation of a specific marriage, the will was revoked upon his marriage. In Sallis v. Jones,
the last sentence of the will read, "this will is made in contemplation of marriage." The will was
revoked by the testator's subsequent marriage. Extrinsic evidence disclosed that the testator did
not propose to the woman he married until after he made the will. The statement made in the will



was a mere reference to an intention to marry that did not raise the exception to revocation by
marriage.

In other jurisdictions with provisions similar to section 15, it is sufficient if the intention to marry
can be gathered from the will as a whole or that it merely refers to a general intent to marry sometime in
the future, provided it can be demonstrated by extrinsic evidence that the testator's subsequent marriage
was to a person he intended to marry when he made his will. In the English case, In the Estate of Lang-
ston, for example, the testator left everything to "my fiance (naming her)." That was held to be a clear
indication of a contemplation to marry the named woman.

In British Columbia, courts may take a less flexible approach to determining whether the testa-
tor's will was made in contemplation of marriage. In Re Pluto the testator left "all to my wife (naming
her)." He married the named woman the very next day. It was held that the marriage revoked his will.
Hinkson J. said that explicit language was necessary to raise the exception to section 15. It was not open
to the court to make inferences. The use of the word "wife" does not suggest that a marriage is contem-
plated. It suggests that the marriage has already taken place. Professor Feeney, commenting on this case,
argues that "a judge should not be so literal in interpreting a will and it would seem to be proper to make
an inference in a case like this ..." He concludes that:

If the Pluto case is to be followed, the Canadian law would seem to be that, although the will need not contain explicit
language that it is made "in contemplation of marriage" and an inference thereof will be made in a proper case, there
must be a clear indication that the testator intended to marry a particular named person, such as by calling that person
"my fiance", but the inference is not to be made by his calling the person "my wife".

These kinds of problems arise in part from the wording used to create the exception. The word
"contemplation" denotes a clear intention to marry. The exception, however, is designed to ensure that the
will adequately protects the surviving spouse. Marriage constitutes a significant change in circumstances.
In most cases a will made before marriage will not be satisfactory with respect to changed circumstances
after marriage.

In some cases marriage will not alter the circumstances at all. For example, two people living
together in a common law relationship may consider themselves to be married. They make wills benefit-
ing each other. Subsequently, they marry. Their wills are still adequate since the marriage has not
changed their circumstances. Nevertheless, their wills are revoked. In In the Estate of Gray the marriage,
unknown to the wife, was void for the husband's bigamy. Their subsequent valid marriage revoked their
wills. Their wills could not have been made in contemplation of marriage. The wife thought she was al-
ready married. The husband, who concealed his bigamy from his wife, was unlikely to tell her the truth
and go through a second marriage with her.

One option for reform is to revoke only those wills which are inappropriate for circumstances
prevailing after the marriage. This option does not provide any degree of certainty in determining
whether a will has been revoked, and consequently we do not favour it.

Another option is to provide that the will is not revoked if the will as a whole, or any term of the
will, indicates an intent that the will be effective notwithstanding an unspecified marriage. One problem
not answered by this approach is where the testator makes a will in contemplation of marriage to A, but
subsequently marries B. In that case the will should be revoked. It is difficult to escape the need that the
intent to marry be with respect to the marriage that actually takes place.

A will made in contemplation of a marriage to a person the testator does not marry is functionally
different from a will made in contemplation of any marriage. Presently, a will made in contemplation of
any marriage will be revoked by a subsequent marriage. The testator, however, may have specifically
directed his mind to the possibility of marriage. There should be some means whereby a will can survive
a subsequent marriage. The thrust of section 15 is that marriage constitutes a significant change in cir-



cumstances to which the testator should direct his mind. It is, in part, based upon an assumption that the
testator did not intend his will to have any effect after marriage. That assumption may be true or false.
An exception, therefore, should be made where the testator specifically provides that his will be effective
notwithstanding any marriage whatsoever. The policy that marriage constitutes a significant change in
circumstances to which the testator should direct his mind is not offended by permitting a testator to di-
rect that a will should survive any marriage. A direction that the will is made in contemplation of mar-
riage to A, and the testator subsequently marries B, would not satisfy this exception. In that case the tes-
tator contemplated a specific marriage that did not take place.

Nova Scotia and Ontario have adopted another approach. Their legislation provides that the sur-
viving spouse may elect to take under the revoked will. That election does not revive the will itself. Only
those provisions respecting the surviving spouse are affected. The remainder of the estate will still pass
on an intestacy. A right of election may serve a useful purpose. We concluded earlier that the rights of
the surviving spouse should be paramount in relation to those of other nextotkin. The right to elect, pre-
sumably, would only be exercised when the will would benefit the surviving spouse more than an intes-
tacy would. The result of an election would be a reduction in the interests of the deceased's children's
intestate share. Whether it is desirable to give the spouse that discretion is open to question, when, if
Recommendation 1 is adopted, the courts can vary intestate succession as may be fair in the circum-
stances. We are not persuaded that this approach need be adopted in British Columbia.

Our conclusion is that the general thrust of the exception to section 15, that a will is not revoked
if it is made in contemplation of a marriage that takes place, is satisfactory. The section should be modi-
fied so that the courts have some flexibility in determining whether the will is made in contemplation of
that marriage. Moreover, a testator should be able to direct that no marriage can revoke his will. Beyond
that, any concerns are answered by our recommendations with respect to increasing the spouse's intestate
share, extending Wills Variation Act principles to intestacies, and permitting beneficiaries of a will disin-
herited by operation of section 15 to apply under Wills Variation Act legislation. For example, if a person
makes a will benefitting someone he subsequently marries, unless the will is made in contemplation of
that marriage, or marriage generally, it will be revoked. Nevertheless, the surviving spouse and benefici-
ary of the revoked will should be adequately protected by operation of intestate succession, and eligibility
to apply under the Wills Variation Act.

A restriction on this option, which we have considered, is whether the exception for a will the tes-
tator directs is to survive any marriage should be subject to a time limit. Circumstances may change very
rapidly, and the testator may no longer wish his will to survive a subsequent marriage. Providing that a
direction that the will survives any marriage is subject to a one or two year limitation would ensure that
the testator reconsidered that issue from time to time with reference to prevailing circumstances. In the
Working Paper we invited comment on this issue. Those of our correspondents who agreed that a testator
should be able to make a will which would survive a subsequent marriage felt that there was no need for
such a direction to be limited in time. We have concluded that a restriction of that kind is not necessary.

The Commission recommends:
23.  That section 15(a) of the Wills Act be amended to provide

(a) that a will is not revoked by the marriage of the testator where the will as a whole, or
any term of the will, indicates an intention that the will be effective notwithstanding
the marriage.

(b)  that a will is not revoked by the marriage of the testator where the will as a whole, or
any term of the will, indicates an intention that the will be effective notwithstanding
any marriage other than a specific marriage that did not take place.

F. Revocation of Designations



1. Generally

There are many kinds of funds or plans under which a person may, inter vivos or by will, desig-
nate a beneficiary. These include life and accident insurance plans, RRSP's, RHOSP's, and various other
kinds of plans, which are frequently related to the person's employment. We noted in our Report No. 52,
The Making and Revocation of Wills, that in smaller estates often the proceeds payable under these plans
will exceed the balance of the testator's estate. We made recommendations designed to bring the rules
relating to these plans into uniformity. We also made recommendations respecting the enactment of legis-
lation to permit participants in plans, other than those to which the Insurance Act applies, to name benefi-
ciaries in a convenient and consistent manner based upon the model Uniform Retirement Plan Beneficiar-
ies Act ("URPBA") prepared by the Uniform Law Conference of Canada. We deferred making any rec-
ommendation on the narrow issue of whether designations of beneficiaries of these plans should be re-
voked by operation of law. In our opinion, it was inappropriate to make any decision respecting this issue
until we had an opportunity to consider revision of British Columbia dependant's relief legislation.

2. Revocation of Designations and Section 15 of the Wills Act

Both the URPBA and the Insurance Act provide that a designation contained in a will is revoked
if the will is revoked by operation of law, while a designation inter vivos is not. Section 46 of the Law
and Equity Act provides that designations made under RRSP's and RHOSP's are governed by the same
rules respecting designations under the /nsurance Act.

Whether designations should be revoked by operation of law raises issues similar to those raised
by the question of whether a will should be revoked by operation of law. For reasons referred to earlier, a
majority of the Commission has concluded that wills should continue to be revoked by marriage. Follow-
ing from that decision, the same majority prefers a scheme whereunder both testamentary and inter vivos
designations are revoked by marriage.

Inter vivos beneficiary designations and beneficiary designations by will differ from testamentary
dispositions in that the monies affected are not part of the deceased's estate for the purposes of the Wills
Variation Act. Consequently, if the deceased has not altered his affairs to accommodate changed circum-
stances, the courts will be powerless to protect the deceased's "new" family, unless the designation is re-
voked and the monies affected brought into the testator's estate. This difference provides all the more rea-
son for revoking beneficiary designations made by the deceased upon his subsequent marriage.

The effect of revocation of a designation by operation of law is to bring the monies from the fund,
plan or policy into the testator's estate, to be distributed pursuant either to his will, intestate succession, or
order of the court. An alternative approach is to grant the courts power to make orders out of these mo-
nies, in appropriate circumstances, notwithstanding they do not constitute part of the estate. Such a power
would avoid the necessity of revoking beneficiary designations by operation of law.

With respect to designations of beneficiaries of insurance and pension plans, we are advised that
it is not uncommon for the deceased to neglect to change the designation upon marriage. One of our cor-
respondents writes:

I am writing to bring to your attention a specific problem ... which will continue to go unanswered until legislation provides a
remedy.

The problem is that there is no discretion in any court which might give a widow any of the proceeds of a (group) life
insurance policy on her husband. The extreme example, which is a slightly embellished version of a "case" which we
received last year, is as follows:

An unmarried man in his early 20's starts working in the forestry industry, and designates his alcoholic father as benefi-
ciary on his group life insurance policy. Five years later he marries, has a child, purchases a mobile home and other



assets on credit, and then dies leaving his wife with substantial debts and no significant assets. Insurance proceeds of at
least $25,000 are payable to the father, and the widow has absolutely no claim to them.

There is no particular reason to believe that the foregoing type of problem is likely to decrease in incidence, and the
current result is clearly unsatisfactory from virtually every point of view, except possibly that of insurance companies
which have the certainty of knowing who the beneficiary is.

A recent Manitoba case reveals another aspect of the problem. In Re Hart and Public Trustee, the
deceased purchased an insurance policy on his life in favour of his daughter. Subsequently he had another
daughter, but neglected to change the beneficiary designation on his policy. Upon his death, his wife ap-
plied to have the beneficiaries changed on the life insurance policy, alleging that the father loved his chil-
dren equally and did not intend to prefer one over the other. The court was powerless to alter the benefi-
ciary designation.

If this is a recurring problem, limited court power to intervene may serve a beneficial function.
For example, the courts could be empowered to make orders under dependant's relief legislation out of
monies from insurance or pension funds where,

(i)  the beneficiary was designated before the testator's marriage; or
(il)) the beneficiary was designated before the occurrence of significant changes in the
testator's estate or his circumstances.

We discussed earlier the court's powers to make orders out of the estate of the deceased. We
noted that there are various means a testator may adopt to avoid dependant's relief legislation. We dis-
cussed various legislative solutions, known as "antiavoidance" legislation, which would prevent a testator
from evading the Act. Our conclusion not to recommend antiavoidance legislation was based upon a re-
luctance to interfere with settled affairs. Additionally, the chance that a deceased will attempt to avoid
dependant's relief legislation did not justify legislative response of the complicated nature necessary to
prevent avoidance. For those reasons we do not favour permitting the courts to make orders under the
Wills Variation Act out of property which is not part of the estate.

We have concluded that beneficiary designations made by the deceased should be revoked by his
subsequent marriage. In order to parallel the proposals we made respecting revocation of wills on mar-
riage, if the designation is made in contemplation of a specific marriage which takes place, or of any mar-
riage, the designation should survive. If the beneficiary of the fund, plan or policy has given considera-
tion for his designation, he should be protected to the extent that he has given consideration.

We are concerned that the exception to revocation on marriage might become standard boiler
plate in insurance policies and pension plans. That would defeat the purpose of the exception, since its
basis is that the insured or participant has fully considered the effect of a subsequent marriage and con-
cluded that it should not alter the disposition of the proceeds of the policy or plan. One alternative is to
provide that the exception does not apply if it appears that the insured or participant did not fully consider
or understand what effect a subsequent marriage might or should have. Another approach, if it appears
that the exception is being abused, is to empower the superintendent to regulate these provisions. In the
Working Paper we invited comment on whether some kind of legislative restriction on the use of this ex-
ception is desirable, but received no submission on that point.

We are also concerned that revoking designations in order that proceeds fall into the estate may
permit creditors of the deceased to execute against those proceeds. It is not appropriate in the context of
this Report to consider issues respecting exigibility. Those issues should be considered in the context of
the law of execution generally.We have tentatively concluded that, at least for the present, proceeds of
plans which are presently exempt from execution should remain exempt if a beneficiary designation is
revoked by operation of law and those proceeds fall into the estate. It should be observed that one sub-
mission on the Working Paper favoured permitting proceeds to be exigible by creditors.



We do not think that irrevocable designations should be affected by operation of law. In our Re-
port on Making and Revocation of Wills, we recommended that irrevocable designations which can be
made for beneficiaries of life insurance policies under section 142 of the /nsurance Act should be possible
for accident or sickness insurance policies, as well as for pension plans. Our recommendations respecting
revocation of beneficiary designations by operation of law should be subject to section 142 of the Insur-
ance Act as well as to legislation extending that principle to other kinds of insurance policies and plans.

It should be observed that a preferred beneficiary designation would be subject to revocation by
subsequent marriage. Very few preferred beneficiary designations are to be found since they could only
be made before the 1962 revision of the /nsurance Act. We have concluded that a preferred beneficiary
designation should be revoked by an insured's subsequent marriage.

Revocation of a beneficiary designation causes some problems of transition or application.
Should legislation enacting these recommendations be retrospective? We are concerned that people af-
fected by such legislation should be able to arrange their affairs accordingly. The policy underlying these
recommendations, however, is that the result they dictate is fair in most circumstances. Consequently, we
have concluded that they should apply to beneficiary designations whenever made, but only where the
insured or participant's marriage takes place after legislation enacting these recommendations is pro-
claimed to be in force.

Lastly, two of our correspondents objected to this approach on the ground that insurance legisla-
tion should be uniform across Canada. We agree that uniformity is desirable. Nevertheless, we are con-
vinced that this approach is desirable in British Columbia, since it would achieve more just results in
practice, as well as produce internal consistency in British Columbia with respect to revocation by opera-
tion of law. Nation wide uniformity is undesirable if the cost is internal inconsistency in provincial laws.

It should be recognized, of course, that in insurance legislation, a remarkable degree of uniform-
ity has been achieved across Canada. Changes in insurance law tend not to be made unless adopted by
the Association of Superintendents of Insurance. One of our correspondents wrote:

Consequently, we urge that the Proposals of the Commission, which bear upon life and health insurance beneficiary
designations, should be directed to and handled by the Association of Superintendents of Insurance in its continuing
review of the uniform legislation. We believe this to be of paramount importance. It is for the Superintendents to con-
sider the merits of the Commission's Proposals and, after consultation with the Commission, the life and health industry
and other interested parties, to recommend uniform revision legislation to the provincial legislatures.

We believe that Recommendations 24 and 25 (which follow), are of sufficient importance to be acted on
unilaterally. If that course is not adopted, however, these recommendations should be brought before the
Association of Superintendents of Insurance.

The Commission recommends:
24.  That legislation be enacted to embody the following principles:

(a) That a beneficiary designation, other than an irrevocable designation, is revoked by
the marriage of the insured under an insurance policy or of the participant under a
plan, except where

(i)  the document in which the designation is made, or any term of the document,
indicates an intent that the designation be effective notwithstanding the mar-
riage; or

(i)  the document in which the designation is made, or any term of the document,
indicates an intent that the designation be effective notwithstanding any mar-
riage other than a specific marriage that did not take place.



(b)  If a beneficiary designation is revoked by paragraph (a), all interest of the benefici-
ary under the insurance policy or under the plan passes directly to the insured or
participant or, if he is deceased, to persons among whom and in the shares in which
the proceeds would have been divisible if the insured or participant had died intestate
without debts.

(c¢)  Proceeds of an insurance policy or of a plan which are not available to creditors of
the estate before a revocation of a beneficiary designation are not available to those
creditors after that revocation.

(d)  Legislation enacting these recommendations should apply only where the insured or
participant marries after its proclamation.

(e)  Until the insurer or the administrator of a plan receives at any of its offices in Can-
ada notice in writing of the marriage, it may deal with the proceeds in the same man-
ner and with the same effect as if no marriage had taken place.

(f)  Nothing in paragraph (e) should affect the right of any person entitled to payment by
virtue of such marriage to recover from any person to whom payment is made by the
insurer or the administrator of a plan.

3. Revocation of Designations and Section 16 of the Wills Act

A related question is whether the principle of section 16 of the Wills Act should be extended to
beneficiary designations. Should a beneficiary designation in favour of a spouse be revoked when the
deceased makes a separation agreement with his spouse, or by the termination of his marriage with the
designated beneficiary by declaration of nullity or decree of divorce?

The British Columbia /nsurance Act once provided that a designation in favour of a spouse was
revoked by divorce:

151. (1) Where the wife or husband of the person whose life is insured is designated as beneficiary, and is subse-
quently divorced, all interest of the beneficiary under the policy shall pass to the insured or his estate, unless
such beneficiary is a beneficiary for value or an assignee for value.

(2) Where a divorce has been granted on the application of the beneficiary, the beneficiary is estopped from
denying the validity of the divorce for the purpose of this section.

(3) Until the insurer receives at its head or principal office in Canada notice in writing of the Act of Parliament,
judgment, decree, or order granting the divorce, it may deal with the insurancemoney in the same manner and
with the same effect as if no divorce had been granted, and before paying the insurancemoney the insurer is
entitled to receive the original judgment, order, or decree, or a duly verified copy thereof printed by the Queen's
Printer, as the case may be.

(4) Nothing in subsection (3) shall affect the right of any person entitled to payment by virtue of such divorce
to recover from any person to whom payment is made by the insurer.

That section was enacted in 1923 and repealed in 1962. The word "divorce" was judicially interpreted to
have a broad meaning. It included separation and annulment. It is difficult to determine why the section
was repealed. Perhaps, administratively, it caused insurance companies difficulties. Reported cases do
not indicate other problems arising from its application. Generally, on the facts of reported cases, it
would appear that the section achieved beneficial results.

Another possible explanation is that it was felt that a beneficiary designation in favour of a spouse
should not be revoked by divorce since a gift in a will to a spouse was not revoked by divorce. The legis-
lation which repealed section 151 also enacted what are now sections 143(3) and 196(4) of the Insurance
Act, which provided that a designation contained in a will is revoked if the will itself is revoked by opera-
tion of law or otherwise. Obviously, at that time, efforts were made to rationalize the rules which applied
to revocation.



Because of the enactment of section 16 of the Wills Act, it is necessary to consider again whether
that policy decision should be continued with respect to proceeds of insurance policies and pension plans.
Moreover, at the time section 151 was repealed, matrimonial property legislation, which makes revoca-
tion of a beneficiary designation in favour of a spouse upon divorce desirable, had not been enacted in
British Columbia.

The basis of section 16 of the Wills Act is that a gift to a surviving spouse should be revoked be-
cause the surviving spouse is already protected under the Family Relations Act. Because many, if not
most, people are unaware of the significance of the Family Relations Act provisions relating to family
assets, it is a wise precaution to revoke gifts to the surviving spouse in the testator's will once the surviv-
ing spouse has become entitled to an interest in family assets.

The philosophy underlying the current section 15 of the Wills Act is to protect the new spouse and
children of the deceased. Section 16 serves a different function. It ensures that the surviving spouse is
not benefited twice.In a sense it prevents "overprotection."”

It is possible that an insurance policy, or pension plan, may be characterized as a family asset. In
the events contemplated by section 16, the surviving spouse may already be entitled to a onehalf interest
in these funds. It follows then that, in the absence of a contrary direction, a designation in a policy in the
surviving spouse's favour should be revoked with the testator's will, or again the surviving spouse will
receive too much.

In Re Fiorentino, the surviving spouse was the beneficiary of the deceased's pension plan. They
had separated in1959, at which time they entered into a separation agreement which purported to deter-
mine all the rights between them. The deceased died in 1980. He never changed the beneficiary designa-
tion of the pension plan, but purported to bequeath that interest in his will to his sister. It was held that
the surviving spouse was entitled to the pension funds.

For reasons canvassed in the previous section, we have concluded that legislation enacting these
recommendations should be retrospective in that they should govern beneficiary designations whenever
made, but only where the surviving spouse's succession rights have been revoked after that legislation is
proclaimed to be in force.

Concerns similar to these expressed concerning Recommendation 24 were raised by our corre-
spondents with respect to this approach. On the issue of uniformity, we remain convinced that achieving
both fair results and consistency in British Columbia law is paramount to concerns of national uniformity.

The Commission recommends:
25.  That legislation be enacted to embody the following principles:

(a)  That subject to a contrary intention contained in the insurance policy, or the plan in
which the designation is made, or in an instrument or court order respecting matri-
monial property interests, if there has been a deemed lapse of a spouse's succession
rights to take under the deceased's will by [Recommendation 19] or intestate succes-
sion by [Recommendation 20], any designation in a policy or plan owned by the de-
ceased in the spouse's favour should be revoked.

(b)  If a beneficiary designation is revoked by paragraph (a), subject to a contrary inten-
tion all interest of the beneficiary under the insurance policy or under the plan pass
directly to the insured or participant or, if he is deceased, to the persons among
whom and in the shares in which the proceeds would have been divisible if the in-
sured or participant had died intestate without debts.



(c¢)  Proceeds of an insurance policy or of a plan which are not available to creditors of
the estate before a revocation of a beneficiary designation are not available to those
creditors after that revocation.

(d)  Legislation enacting these recommendations should apply only where a spouse's suc-
cession rights have been deemed to have lapsed after its proclamation.

(e)  Until the insurer or the administrator of a plan receives at any of its offices in Can-
ada notice in writing of the deemed lapse of a spouse's succession rights, it may deal
with the proceeds in the same manner and with the same effect as if no revocation of
a designation in a policy or plan in the spouse's favour had taken place.

(f)  Nothing in paragraph (e) should affect the right of any person entitled to payment by
virtue of such revocation of a designation in a policy or plan in the spouse's favour to
recover from any person to whom payment is made by the insurer or the administra-
tor of the plan.

G. Homestead

Both the Homestead Act and the Land (Wife Protection) Acl contain provisions respecting suc-
cession to the "homestead." The Homestead Act defines "homestead" to mean:

... land, whether leasehold or freechold, together with erections or buildings, with their rights, members and appurte-
nances, registered as a homestead; and an erection or building on a homestead, whether or not affixed to the soil, shall
be taken to be land and part of the homestead.

The Land (Wife Protection) Act defines "homestead" to mean:

... land or any interest in it entitling the owner to possession of it which is registered in the records of the land title of-
fice in the name of the husband and on which there is a dwelling occupied by the husband and wife as their residence,
or that has been so occupied within the period of one year immediately preceding the date of the making of the applica-
tion under section 2.

Section 6 of the Homestead Act provides for the descent of a homestead on intestacy:

6. (1) If any person holding a homestead dies intestate, leaving him surviving a widow and minor children, the
homestead passes to the widow, to be held by her during the minority of the children, or while the widow re-
mains unmarried.

(2) The exempted property shall not be sold during the minority, or while the widow remains unmarried, to pay
a debt contracted by the deceased person subsequent to the registration of the homestead.

(3) Ifany person holding a homestead dies intestate
(a) leaving a widow him surviving and no children, the widow is entitled to the homestead abso-
lutely;
(b) leaving children only him surviving and no widow, the property belongs to the children abso-
lutely in equal shares divisible on the youngest child attaining 19 years.

There is some doubt as to the effect of this provision. The remainder of the Act protects the
homestead from execution to a value of $2500. It is likely section 6 is also confined to the first $2500 of
a homestead.

In an earlier report on "Execution Against Land," we considered the effect of the Homestead Act
with respect to execution and to intestacy. We observed that section 6 of the Homestead Act is inconsis-
tent with the general law pertaining to intestacy and that the Act itself is seldom used. We concluded that
the Homestead Act should be repealed. We have not departed from that conclusion.



Under section 2 of the Land (Wife Protection) Act, the wife or husband on her behalf may apply
to the Land Title Registrar for an entry on the title that the homestead is subject to the Act. Section 4 of
the Act provides:

Application of Estate Administration Act

4. When an entry has been made on the title under section 2, section 90 (1) of the Estate Administration Act ap-
plies to the devolution of the homestead; but, notwithstanding any testamentary disposition or rule of law and
subject to the liability of the land comprising the homestead for foreclosure or the payment of debts, the per-
sonal representative shall hold the homestead in trust for an estate for life of the married man's wife.

If the wife is living apart from her husband at the time of his death, under circumstances which
would disentitle her to alimony, the Act does not apply. Similarly, the Act does not apply to a wife of a
marriage ended by divorce or declaration of nullity.

In our opinion, section 4 of the Act serves no useful purpose. On an intestacy, we have recom-
mended the surviving spouse should be entitled to a significant share in the estate, which the surviving
spouse may elect to appropriate against the matrimonial home. If her husband by will gives the home-
stead to another, the wife may apply for relief under the Wills Variation Act. 1f there is a breakup of the
marriage, the rights of the spouses are governed by the Family Relations Act. We have concluded that the
provisions of the Land (Wife Protection) Act respecting succession should be repealed.

The Commission recommends:

26.  That the Land (Wife Protection) Act be amended by repealing sections 4 and 5.
CHAPTER YV CONCLUSION

A. General

The recommendations we have made have been directed at three principal goals. First, we have
made recommendations designed to bring provisions respecting intestate succession into step with con-
temporary needs and policies. To this end we have recommended, for example, increasing the intestate
share of the surviving spouse and removing the bars against illegitimate children from taking under an
intestacy. Second, we have attempted to consolidate, under one statute, the courts' jurisdiction to vary
testamentary dispositions and intestate succession. Third, we have defined when a spouse's rights in
property of a deceased spouse should be governed by either legislation respecting succession or by legis-
lation respecting rights to family property. A spouse's entitlement will differ depending on whether he or
she possesses rights to succession or to family property. It is important to clarify when these rights should
arise to prevent a surviving spouse from becoming entitled to what may be overlapping, if not mutually
inconsistent, rights to the deceased's estate.

In pursuing the last of these three goals, we have not made recommendations to reform those pro-
visions of the Family Relations Act respecting rights to matrimonial property, beyond tentatively conclud-
ing that rights which have arisen inter vivos should survive the death of one spouse. The provisions of the
Family Relations Act which deal with rights to matrimonial property represent a novel approach to resolv-
ing spousal rights. The courts should be given time to come to terms with these provisions, many of
which are both complex and conceptually difficult. It is inappropriate at this time to consider reform of
what is still largely untested legislation.

B. List of Recommendations



The following is a list of the recommendations we have made in this Report:

1.

2.

That the principles of the Wills Variation Act should apply to intestate estates.

(a) That section 96 of the Estate Administration Act should be retained, subject only to the
following amendments:

(i)  The Estate Administration Act should be amended to provide that the surviving
spouse's preferred share be 3200,000 or such other greater amount prescribed
by the Lieutenant Governor in Council.

(ii)  The Lieutenant Governor in Council be given the power to increase by regula-
tion the amount of the surviving spouse's preferred share.

(iii) If the deceased is survived by one or more children or their issue, the spouse is
entitled to onehalf the residue of the estate.

(b) That the Lieutenant Governor in Council regularly review the adequacy of the surviv-
ing spouse's preferred share, and in any event, no less often than every five years from im-
plementation.

[* Note: These recommendations are subject to Recommendation 1.]

3.

That for the purposes of intestate succession, when determining kindred relationships, no
distinction should be made between children of married or unmarried parents.

That sections 85 to 89 of the Estate Administration Act be repealed.

(a) That the Estate Administration Act be amended to provide that nextofkin more distant
than the fourth degree of consanguinity to the deceased should not be permitted to share in
the deceased's estate upon an intestacy.

(b) Paragraph (a) does not prejudice the right of

(i)  issue of the deceased to succeed on an intestacy, or
(ii)  a person to apply under the Escheat Act on the basis of a legal or moral claim
upon the former owner of an estate that has escheated to the Crown.

That the doctrine of hotchpot should not apply to intestacies. The Estate Administration
Act should be amended by repealing section 105.

(1) Sections 108 and 109 of the Estate Administration Act be repealed.

(2) (a) The household furnishings should go to the surviving spouse;
(b)  "household furnishings" in (2)(a) means chattels usually associated with the
enjoyment by the spouses of the matrimonial home, including the family auto-
mobile.

Legislation be enacted to implement the following principles:

(a) The surviving spouse may elect to appropriate his or her share of the estate first
against the matrimonial home.

(b)  Notice to the surviving spouse of the right to elect should be given with the applica-
tion for letters of administration.

(¢)  The election is exercised by giving notice in writing to the administrator and to the
deceased's issue entitled to share in the intestacy.



10.

11.

(@
(e)

g
(h)

()

The notice of election must place a value on the deceased's interest in the matrimo-
nial home.

Unless the value placed on the deceased's interest in the matrimonial home is agreed
to by the deceased's issue entitled to share in the intestacy, and their written consents
obtained, the administrator must apply to the court for an order as to the value of the
deceased's interest in the matrimonial home.

The right to elect may be exercised until one year has elapsed from the death of the
deceased unless the court shall, before or after the expiration of the year, extend the
time in which the election may be exercised.

The value placed on the deceased's interest in the matrimonial home is to be deter-
mined as at the date immediately preceding the deceased's death.

If the value of the deceased'’s interest in the matrimonial home exceeds the surviving
spouse's share in the estate, the surviving spouse may elect to purchase the remaining
interest from the estate, or from those in whom that interest beneficially vests, in ac-
cordance with its valuation under the election.

(i)  The surviving spouse may make these elections even if he or she is the de-
ceased's personal representative, notwithstanding the rule that a trustee may
not purchase trust property.

If the surviving spouse is the deceased's representative, there is no requirement that
the surviving spouse serve notice of the right to elect or of the election on the surviv-
ing spouse.

That the basis of the courts' jurisdiction to make an order under the Wills Variation Act
should not be changed.

(1) That the Wills Variation Act be amended to permit the following persons who survived
the deceased to apply:

(a)  spouse;

(b) a person whose marriage to the deceased was terminated or declared a nullity
if receiving or entitled to receive maintenance from the deceased;

(c) common law spouse who immediately preceding the death of the deceased,

(i)  was cohabiting with the deceased for not less than two years, or
(i)  was receiving or entitled to receive maintenance, pursuant to the Family

Relations Act, from the deceased;

(d)  the deceased's children, posthumous children, and stepchildren;

(2) That the Wills Variation Act be amended to permit the following persons to apply if
they were dependent on the deceased immediately prior to his death:

(a) grandchildren;

(b)  grandparents;

(c)  parents;

(d)  brothers, sisters, halfbrothers and halfsisters.

(3) For the purposes of paragraphs (1) and (2), when determining relationships to the de-
ceased, no distinction should be made between children of married or unmarried parents.

That the Wills Variation Act be amended to direct the courts to determine the adequacy of
the testator's provision for the applicant as at the date of the hearing.



12.

13.

14.

15.

16.

17.

18.

That the Wills Variation Act be amended to provide that the court shall have regard to and
may hear evidence respecting the value or the composition of the assets of the estate or part
of the estate as at the date of the hearing.

That the Wills Variation Act be amended by deleting section 10 and adding a section com-
parable to the following:

(1) An action shall not be heard by the court at the instance of a party claiming the benefit
of the Act unless, within six months from the entry of the grant of letters probate or the
grant of administration in the court registry in the province, or the resealing in the province
of a grant of letters probate or administration,
(a) the action is commenced, and
(b)  the writ of summons commencing the action is served on the deceased's per-
sonal representative, or notice of the action is filed in the court registry in
which the probate proceedings are commenced.

That the Wills Variation Act be amended to permit an application to be brought on behalf
of a posthumous child before birth.

That the courts should have power to make interim awards to an applicant who is in imme-
diate need of financial assistance.

That the application for interim support may be heard upon service of the deceased's per-
sonal representative, with leave of the court, or on such other terms as the court may see fit.

Section 3 of the Wills Variation Act be revised by deleting from it "... may attach the condi-
tions to the order that it thinks fit, or ..."

The Wills Variation Act be revised to provide that:

(1) The court may attach such conditions to an order as it thinks fit.
(2) Provision may be made out of income or capital or both.

(3) An order may be made

(a)  for the benefit of an individual; or
(b)  to a trustee on behalf of a defined class in which all members are ascertained.

(4) An order may provide for a lump sum payment, periodic payments by the purchase of
an annuity or otherwise, or the transfer of specific property.

(5) A lump sum may be held in trust and payments made from income or capital or both, as
the court may direct.

(6) Periodic payments may be for an indefinite or limited period, or until the happening of
a specified event.

(7) Specific property may be transferred to, or held in trust for, the benefit of an applicant,
absolutely, for life, for a term of years, or until the happening of a specified event.

(8) An order may be secured by a charge on property or otherwise.



19.  That section 16 be amended, in language comparable to the following, to provide:

16. (1) Where in a will a testator:
(a)  gives an interest in property to his spouse,
(b) appoints his spouse executor or trustee, or
(c)  confers a general or special power of appointment on his spouse

and after the making of the will a property division has been made by the testator in favour
of the other spouse, or the other spouse becomes entitled to an interest in family assets un-
der the Family Relations Act, R.S.B.C. 1979, c. 20, subject to a contrary intention con-
tained in the will or an instrument respecting matrimonial property interests, the will takes
effect as if the spouse had predeceased the testator.

(2) In this section "spouse"” includes a person whose marriage to the testator was
terminated or declared a nullity.

(3) In this section, "a property division" is an arrangement between the spouses con-
cerning the division of their property which is intended by them, or appears to have
been intended by them, to separate and finalize their affairs, in recognition of their
marital breakup.

(4) Subsection (1) does not apply to a spouse who reconciled with the testator, if the
reconciliation was subsisting at the time of the testator's death.

(5) This section does not prohibit an application by the surviving spouse under the
Wills Variation Act.

(6) This section does not apply to testamentary gifts to a beneficiary other than the
spouse of a limited estate based upon the life of the spouse.

20. (1) That section 111 of the Estate Administration Act be repealed.

(2) That the Estate Administration Act be amended to provide, in language comparable to
the following, that:

(a) Subject to a contrary intention contained in an instrument respecting matrimo-
nial property interests, if before the death of a spouse, a surviving spouse be-
comes entitled to an interest in family assets under the Family Relations Act, or
the deceased has made a property division in favour of the surviving spouse, in
the event of an intestacy, the deceased's estate be distributed as if the surviving
spouse predeceased the deceased.

(b) In subsection 2(a), "a property division" is an arrangement between the
spouses concerning the division of their property which is intended by them, or
appears to have been intended by them, to separate and finalize their affairs, in
recognition of their marital breakup.

(c)  Subsection 2(a) does not apply to a spouse who reconciled with the deceased, if
the reconciliation was subsisting the deceased's death.

(d)  This section does not prohibit an application by the surviving spouse under the
Wills Variation Act.

21.  That section 15 of the Wills Act should not be repealed.
22.  That beneficiaries of a will revoked by section 15 of the Wills Act should be permitted to
apply under the Wills Variation Act for a share of the intestate's estate.



23.

24.

25.

That section 15(a) of the Wills Act be amended to provide

(@)

(b)

that a will is not revoked by the marriage of the testator where the will as a whole, or
any term of the will, indicates an intention that the will be effective notwithstanding
the marriage.

that a will is not revoked by the marriage of the testator where the will as a whole, or
any term of the will, indicates an intention that the will be effective notwithstanding
any marriage other than a specific marriage that did not take place.

That legislation be enacted to embody the following principles:

(@)

(b)

(c)

(@
(e)

That a beneficiary designation, other than an irrevocable designation, is revoked by
the marriage of the insured under an insurance policy or of the participant under a
plan, except where

(i)  the document in which the designation is made, or any term of the document,
indicates an intent that the designation be effective notwithstanding the mar-
riage; or

(i)  the document in which the designation is made, or any term of the document,
indicates an intent that the designation be effective notwithstanding any mar-
riage other than a specific marriage that did not take place.

If a beneficiary designation is revoked by paragraph (a), all interest of the benefici-
ary under the insurance policy or under the plan passes directly to the insured or
participant or, if he is deceased, to persons among whom and in the shares in which
the proceeds would have been divisible if the insured or participant had died intestate
without debts.

Proceeds of an insurance policy or of a plan which are not available to creditors of
the estate before a revocation of a beneficiary designation are not available to those
creditors after that revocation.

Legislation enacting these recommendations should apply only where the insured or
participant marries after its proclamation.

Until the insurer or the administrator of a plan receives at any of its offices in Can-
ada notice in writing of the marriage, it may deal with the proceeds in the same man-
ner and with the same effect as if no marriage had taken place.

Nothing in paragraph (e) should affect the right of any person entitled to payment by
virtue of such marriage to recover from any person to whom payment is made by the
insurer or the administrator of a plan.

That legislation be enacted to embody the following principles:

(@)

(b)

That subject to a contrary intention contained in the insurance policy, or the plan in
which the designation is made, or in an instrument or court order respecting matri-
monial property interests, if there has been a deemed lapse of a spouse's succession
rights to take under the deceased's will by [Recommendation 19] or intestate succes-
sion by [Recommendation 20], any designation in a policy or plan owned by the de-
ceased in the spouse's favour should be revoked.

If a beneficiary designation is revoked by paragraph (a), subject to a contrary inten-
tion all interest of the beneficiary under the insurance policy or under the plan pass
directly to the insured or participant or, if he is deceased, to the persons among
whom and in the shares in which the proceeds would have been divisible if the in-
sured or participant had died intestate without debts.



(c¢)  Proceeds of an insurance policy or of a plan which are not available to creditors of
the estate before a revocation of a beneficiary designation are not available to those
creditors after that revocation.

(d)  Legislation enacting these recommendations should apply only where a spouse's suc-
cession rights have been deemed to have lapsed after its proclamation.

(e)  Until the insurer or the administrator of a plan receives at any of its offices in Can-
ada notice in writing of the deemed lapse of a spouse's succession rights, it may deal
with the proceeds in the same manner and with the same effect as if no revocation of
a designation in a policy or plan in the spouse's favour had taken place.

(f)  Nothing in paragraph (e) should affect the right of any person entitled to payment by
virtue of such revocation of a designation in a policy or plan in the spouse's favour to
recover from any person to whom payment is made by the insurer or the administra-
tor of the plan.

26.  That the Land (Wife Protection) Act be amended by repealing sections 4 and 5.
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December 15, 1983
RESERVATION BY ARTHUR L. CLOSE

A. Introduction

It is with a considerable measure of regret that I find myself in disagreement with the other mem-
bers of the Commission on several of the issues considered in this Report and what, if any, reform meas-
ures are desirable to deal with them. In some cases, my views are adequately canvassed in the body of the
Report as a "minority" position and no further comment is required. Two of these issues, however, are
more fundamental and a more detailed treatment of the minority view is called for. That is the function of
this reservation. The issues canvassed below are the basis of the court's exercise of its jurisdiction under
the Wills Variation Act and the entitlement of a surviving spouse on an intestacy.

B. The Wills Variation Act
1. Freedom of Testation and its Limits

Freedom of testation is the right of a testator to dispose of his property as he sees fit. This right is
one valued highly in our society. It is not, however, an absolute right which must invariably prevail over
all other competing interests of society and there are numerous fetters on freedom of testation which are
both desirable and justifiable. For example, a bequest in a will designed to promote something that would
generally be regarded as a social evil, may be struck down as contrary to public policy. There are numer-
ous other examples of limitations designed to stem "evils" thought to flow from full freedom of testation.

One such "evil" is the possibility that a testator might use this freedom to leave his or her depend-
ants in needy circumstances. The public concern lies in the possibility that such persons may become a
charge on the public purse or, even where the possibility of public assistance does not arise, that it is in-
humane to require a testator's dependants to eke out an existence at a standard far below that which the
testator permitted them to enjoy during his lifetime. Legislation such as the Wills Variation Act is soci-
ety's response to this evil.

The precise nature of a testator's duty to his dependants is somewhat elusive but the phrase "ade-
quate provision for the proper maintenance and support” of those dependants is as good an expression of
it as any. Those are the words used in 2(1) of the Wills Variation Act and a failure to make such provision
triggers the court's jurisdiction under the Act. The statute is clearly remedial. It would be unremarkable
but for the fact that the response of the courts in the exercise of their jurisdiction has gone well beyond the
evil that the Act was designed to remedy. The result is that further fetters on freedom of testation have
emerged which cannot be justified by the social policy of the statute and which leads to uncertainty and
inconvenience in the administration of estates.

The source of the difficulty, as I perceive it, is that the courts, in exercising their jurisdiction un-
der the Wills Variation Act, have shifted their focus from "proper maintenance and support.” What has
emerged is an inquiry into what, if any, "moral obligation" was owed by the testator to the applicant for
relief. If the court finds such a moral obligation and concludes that the obligation was not satisfied either
by the will or by the testator during his lifetime, and if there are assets available to satisfy the obligation,
it is likely that the court will exercise its discretion in favour of the applicant. It will do so even where it



is clear that the applicant is an adult who enjoys a comfortable lifestyle and was not dependent on the tes-
tator.

A majority of the Commission approves of the approach presently taken by the courts and rec-
ommend no change. It is here that we part company. I suggest there are a number of objectionable fea-
tures to the moral obligation approach.

2. Defects of the Present Approach
(a)  The Present Approach Leads to Uncertainty

Whether or not one person owes a moral obligation to another, and the extent and nature of that
obligation is almost wholly a subjective matter. Given any particular fact situation, views may vary
widely among judges, lawyers, potential testators and potential beneficiaries as to what, if any, moral ob-
ligation exists. On what basis is one view to be preferred to another?

In contrast, the notion of proper maintenance and support, while not free of difficulty, lends itself
much more to an objective approach.

The adoption of a subjective approach to the Wills Variation Act means that the results of an ap-
plication for relief become much less predictable. It is an invitation to litigate. Many more disappointed
beneficiaries are likely to seek relief, hoping the court will find a moral obligation, than would be the case
if the court's attention were focused on the more objective question of proper maintenance and support.
Even unworthy claims which have a small chance of success are given an enhanced "nuisance value" with
the result that executors may be under pressure to settle them. At best, the deceased's personal representa-
tive is less able to predict the outcome of litigation with certainty.

There are other undesirable aspects to this uncertainty. At the time a will is drawn, testators and
those advising them cannot assume with confidence that a (perhaps complex) structure of testamentary
dispositions will not fail simply because a judge identifies what he perceives to be a moral obligation
which was not satisfied by the testator in his will.

So long as legislation such as the Wills Variation Act is maintained in any form, there can never
be absolute certainty. Somewhat divergent views on what constitutes proper maintenance and support is
inevitable. The prospects of certainty can, however, be greatly enhanced by a retreat from the subjective
notion of moral obligation.

(b)  The Present Approach is Anomalous

A second objection to the moral obligation test is that it is anomalous. Historically, the role of the
courts has been to adjudicate on, and enforce, legal obligations. Questions of moral obligation have tradi-
tionally been left to theologians, philosophers and individual conscience. The training and experience of
judges equips them to pronounce credibly on matters of legal obligation. It is difficult to identify any fac-
tor which makes a judge more competent than a testator to identify what that testator's moral obligations
are and the extent to which they should be recognized.

A further anomaly lies in the restricted class of persons entitled to apply to the court for relief. It
is restricted to the testator's spouse and children. While moral obligations are most commonly found
within the family, they are by no means restricted to family relationships. A man may owe a moral obli-
gation to his neighbour as easily as he might owe it to his child. But the neighbour is not entitled to apply
for relief. If the concept of moral obligation was really intended by the legislature to be the corner stone
of the court's jurisdiction under the Wills Variation Act, surely the doors of the court house would have
been thrown open to any person who could demonstrate a moral claim on the testator.



A final anomaly, I suggest, is the lack of symmetry between the rights which may be asserted
against the testator before his death and those which may be asserted against his estate after his death. In
respect of proper maintenance and support a degree of symmetry is obvious. A person is under a legal
duty to support his or her spouse and minor children. If this duty is not observed then it may be enforced
through the courts. That a testator's estate should, therefore, be charged with a duty similar to that borne
by the testator in his lifetime is not troublesome.

To the extent that moral obligation transcends the question of proper maintenance and support,
this symmetry vanishes. The courts will recognize and enforce claims against the testator's estate which
could not have been asserted against the testator in his lifetime. The adult ablebodied child seeking his
share of his parents' capital has no basis on which to assert a claim during his parents' lifetime. After his
parents' death he may receive a sympathetic hearing. This lack of symmetry is sometimes justified with
an argument along the lines of "while he is alive he may need it, but after he is dead the testator doesn't
need it any more." This argument is not compelling. It could as easily be invoked to confiscate from a
testator, during his lifetime, any wealth in excess of his needs.

(c¢)  Widespread Dissatisfaction With the Present Approach

In my view, there is a further and more significant defect in the moral obligation approach to the
Wills Variation Act and the broad judicial discretion which goes with it. I believe that it is fundamentally
out of touch with what a majority of British Columbians think the law should be. This is a matter on
which no public opinion surveys are available and, given the subtleties involved, it may be impossible to
conduct an adequate survey. Nonetheless, the response to our Working Paper provides some indication of
dissatisfaction with the present position.

In the Working Paper which preceded this Report the issue of the court's exercise of its discretion
and the moral obligation approach was discussed. A majority of the Commission then, as now, endorsed
the present position, but comment on the issue was specifically invited. The response was unanimous.
Not a single person who responded to our Working Paper expressed approval of the way in which the
courts presently exercise their jurisdiction under the Wills Variation Act. In other words, the moral obliga-
tion ap proach was unanimously rejected by our correspondents. While such matters are not to be deter-
mined solely by counting heads, neither, I believe, can this response be ignored. I perceive a call for fun-
damental change in the way the court's discretion is exercised under the Wills Variation Act and 1 believe

this call is one to which a law reform agency should respond.yes, it is fair. Parents don't owe their children an inheritance. Your
Dad has the right to do as he pleases with his money. Interestingly, the letter in question emanated from Kelowna, B.C. (Vancouver Sun, Tuesday, Aug. 9, 1983 at B3).

3. The Morris Case

Lest it be thought that I have overstated the extent to which the courts have adopted and used the
moral obligation approach it is useful to examine the latest pronouncement of the British Columbia Court
of Appeal concerning the rights of adult children under the Wills Variation Act. This is the decision in
Morris v. Morris and it emerged only after our Working Paper was circulated.

Morris v. Morris involved an application by two of four of the testator's adult children. The sole
beneficiary under the will was the testator's spouse who was also the mother of the two children who were
not applicants under the Act, the applicants being the children of a former marriage.The value of the es-
tate was conservatively estimated at about $250,000. By operation of law the second wife also acquired
about $170,000 and she had assets of her own totalling approximately $900,000.

The two applicants, David and Diana were aged 39 and 40 respectively. David was a lawyer with
the Ministry of the Attorney General at an adequate salary. Diana was a freelance interior decorator who
had been well educated in the arts. She was widowed and lived in an expensive area in London in a com-
fortable lifestyle. While she had not done as well financially as her siblings, it does not appear she was in



need. The two children of the second marriage, who also received nothing under the will, but who did not
join in the application, were both professionals with relatively high incomes.

At trial, the judge noted evidence that "no expense was spared in seeing that the applicant chil-
dren were properly educated" and evidence that the testator felt that once those children were established
he had discharged parental obligations. The trial judge declined to make an order under the Act.

The Court of Appeal reversed this decision and awarded David $50,000 and Diana $75,000 out of
the estate. Two factors appear to have moved the Court of Appeal in arriving at this result.

First, it was felt that all the testator's children had not been treated equally. The court noted that
during the testator's lifetime, capital had been advanced to the two younger children (the nonapplicants
who also, presumably, were educated at the testator's expense) of a value of approximately $79,000 each.
The court appear to conclude that the testator was under an obligation to treat his children equally and it
was unfair that similar provision was not made either in the will or by the testator during his lifetime for
the two applicant children. This aspect of the Court's reasoning is confusing. If the Court of Appeal is
espousing a doctrine that a testator is under an obliga tion to treat all his children equally, it is difficult to
see why dissimilar awards were made to the two applicants. Diana was awarded an amount approxi-
mately equal to the advances of capital made to the younger children. David received somewhat less.

A second factor stressed in the decision is the fact that the will was made in 1965 at a time when
the testator had few assets. The suggestion is made that the testator failed to keep his will under review in
the light of a significant increase in his assets after the will was made. "His failure was to revise his will
to recognize the legitimate expectations of his other two children to share in his capital assets ..." This is
difficult to reconcile with evidence that the testator reviewed his testamentary arrangements in the '70's
during a time of marital difficulties and was content to leave the 1965 will (all to the wife) in tact.
Moreover, there is nothing in the reasons to suggest there was any evidence in the nature of, "He always
meant to revise his will but never got around to it."

The trial court decision in Morris was discussed by the Commission in the Working Paper. It is
one of three or four cases which were frequently cited as demonstrating that the courts are applying the
Wills Variation Act reasonably and sensibly and that, in particular, the claims of adult children are to be
approached cautiously. In the light of the Court of Appeal's approach to Morris, that assertion can no
longer be made with any degree of confidence.

A particular difficulty with the Morris decision is that it provides the trial courts with no useful
guidelines. All it does is affirm that there is a wide but vague discretion to give effect to what the court
sees as the testator's moral obligations. Given the example set by the Court of Appeal in Morris, a likely
result will be an increased level of intervention by the courts in testamentary arrangements with the corre-
sponding increase in the number of applications brought to court.

The implications of the Morris decision were the subject of critical comment in an annotation
recently published in the Estates and Trusts Reports by Professor Gordon Bale. He agrees that attempting
to see that the testator's "moral obligations" are satisfied is essentially a subjective exercise, and suggests
that:

There must be a rejection of the moral duty gloss which some Courts have added to the statute. It is only by
returning to the statute itself and adopting the objective approach that there is any hope of achieving predictable
awards. The objective approach involves asking the question Does the dependant have adequate provision for his or
her proper maintenance?

He continues:



If the courts continue to use the subjective approach, it also means that freedom of testation will be encroached
upon to a greater extent than is necessary to achieve the objective of the statute. My assumption is that the statute's
purpose is to assure the dependants of proper maintenance and not to assure dependants of a fair share of the estate ...

In British Columbia, testamentary freedom has been eroded to a considerably greater extent than in other prov-
inces because its Courts have too freely exercised a wide discretion which, it is submitted, is not to be found within the
statute. The B.C. Courts have not simply limited testamentary freedom in order to provide maintenance which is
clearly mandated by the statute but also to provide a fair distribution of the estate which is not mandated by the statute.

Professor Bale concludes with an observation concerning the relationship between the exercise of
discretion under the Wills Variation Act and the work of this Law Reform Commission in relation to the
interpretation of wills:

... It is ironic that it is the British Columbia Law Reform Commission which has recently published an excellent
Report, Interpretation of Wills ... This Report recommends that legislation be enacted to confirm that the Courts' pri-
mary function in construing a will is to give effect to the testamentary directions in the will. It also recommends that all
relevant evidence, including statements made by the testator or other evidence of his intent should be admissible to
determine the meaning the testator attaches to the words used in his will. The Report also recommends that rules of
construction should not take a precedence over the meaning which the testator attaches to his words. The Report fur-
ther recommends wide powers of rectification provided the Court is satisfied that a will fails to carry out the testator's
intentions.

It may be ironic that it is the Law Reform Commission of the Province, whose Courts have more severely re-
stricted testamentary freedom through the wide interpretation of its testators' family maintenance legislation, which has
proposed major reform to insure that the testator's intentions are paramount in construing a will ... It is all the more
important that the report should receive prompt legislative attention. For it is submitted that in enacting the report em-
phasizing the paramount importance of the testator's intention in construing a will, the legislature will be sending a
strong but subtle message to the Courts that both testamentary intention and, by inference, testamentary freedom are
important social interests and should only be abrogated in order to provide proper maintenance under the Variation of
Wills Act.

Here, I believe Professor Bale has identified an important point. The majority of the Commission, in en-
dorsing the moral obligation approach being taken by the courts, is adopting a view which is fundamen-
tally inconsistent with that which they took in the Report on Interpretation of Wills and the earlier Report
on the Making and Revocation of Wills.

4. Reform

My comments above should give some flavour of the results I believe should flow under the Act.
In one sense, no reform is called for since the language of the Act is perfectly capable of supporting what
I would regard as a rational and acceptable regime of dependant's relief. However, given the interpreta-
tion the Act has attracted, I believe it would be desirable to restate some of the fundamental provisions of
the Act in clearer and somewhat more restrictive terms.

Happily, I am able to draw on the work done by the Alberta Institute of Law Research and Re-
form in developing a new Family Relief Act which the Institute has recommended for adoption in that
Province. There are two provisions of their recommended Act which meet my concerns and which I be-
lieve should be adopted in British Columbia in a slightly modified form. They constitute my personal
recommendations for reform of the Wills Variation Act and are set out below.

First, relief under the Act should be confined to "dependants" and dependant should be defined to
mean:

(i)  the spouse of the testator,

(i)  achild of the testator who is under the age of 19 at the time of the testator's death,

(ii1) a child of the testator under the age of 23 at the time of the testator's death who has not
completed his education or his technical or vocational training and was dependent on the



testator at the time of the testator's death, or would have been dependent had the testator
survived,

(iv) a child of the testator who is 19 years of age or over at the time of the testator's death and
unable by reason of mental or physical disability to earn a reasonable livelihood,

(v) aperson whose marriage to the testator was terminated or declared void by a decree abso-
lute of divorce or a decree or declaration of nullity of marriage and in whose favour an or-
der or agreement for maintenance or support was subsisting immediately prior to the testa-
tor's death, or in whose favour, in the opinion of the court, an order of support would have
been granted, provided that an application for the order had been made but not determined
during the lifetime of the testator,

(vi) a parent, grandparent, sibling or minor stepchild of the testator who, for a period of at least
three years immediately prior to the date of the death of the testator, was dependent upon
the testator for maintenance and support.

I would be content if the term spouse bears the extended meaning given to it in majority Recommendation
10(c).

The pivotal provision of the Wills Variation Act is section 2(1). I believe that it should be restated
along the following lines:

Where, upon the application by or on behalf of the dependants or any of them, it appears to the
court that the dependants or any of them do not have proper maintenance and support either from
the estate of the testator or otherwise, the court may in its discretion, notwithstanding the provi-
sions of the will, order that such provision as it deems adequate be made out of the estate of the
testator for the proper maintenance and support of the dependants or any of them.

Earlier, I referred to the issue of symmetry between the testator's obligations before and after
death. There is one way in which the Wills Variation Act, as presently applied, achieves a symmetry of
sorts which would be absent if the above provision were adopted without further qualification. The sug-
gested provision is support oriented and does not necessarily extend to permit a division of family prop-
erty which would have occurred had a "triggering event" under the Family Relations Act occurred imme-
diately before the testator's death. These rights are discussed in the main body of this Report. This situa-
tion is capable of yielding anomalous results. It means that the faithful spouse who remains with the tes-
tator until his or her death may be placed in a worse financial position than the spouse whose conduct
leads to a "triggering event" on the eve of the testator's death.

This difficult issue was considered by the Alberta Institute in its Report:

We believe that, if spouses are living together at death, the spouse who dies first will, but for the exceptional case, dis-
pose of his property by will so as to make generous provision for the surviving spouse. We are, however disturbed that,
in the exceptional case, a wife who has continued to live with her husband until her husband's death may not receive as
large a share of the property of the husband as a wife who has been living separately for a year prior to her husband's
death and who is entitled to a matrimonial property order. In some cases, this unfortunate disparity in the property
rights of the surviving spouse who is not entitled to a matrimonial property order may be fully or partially corrected
through a judge exercising his discretion under The Family Relief Act and making an order out of the estate in favour of
the surviving spouse. If The Family Relief Act continues to be a statute based on the need of the applicant, there will be
some cases in which no order can be made.

We have considered whether The Family Relief Act should be restructured to compensate for the fact that when
a marriage is terminated by death, the surviving spouse who was living with the deceased spouse is not entitled to apply
for a matrimonial property order. We have concluded that The Family Relief Act should continue to be a support stat-
ute. If there is to be an equitable division of property acquired by parties to a marriage, we believe as we stated in our
Matrimonial Property Report that this should be achieved through a matrimonial property statute.

I agree with the Alberta Institute's view as to the legislative context in which this issue should, ideally, be
addressed. I believe, however, that until the Family Relations Act is thoroughly reviewed and rational-



ized, the Wills Variation Act should contain some elasticity which would permit the court to make an ap-
propriate adjustment where the concept of proper maintenance and support falls clearly short of the appli-
cant spouse's inchoate rights under the Family Relations Act. 1 recommend that a provision along the fol-
lowing lines be enacted:

(a) On an application under section 2(1) by the testator's spouse the court may order that addi-
tional financial provision be made for the spouse which is reasonable in all the circum-
stances.

(b) In determining a spouse's entitlement to additional financial provision under paragraph (a)
the court, in addition to any other relevant circumstance, may have regard to what the fi-
nancial position of the spouse would have been had an interest in family assets arisen under
the Family Relations Act immediately before the testator's death.

5. Variation of Rights on Intestate Succession

The first recommendation in the main body of the Report is that the principles of the Wills Varia-
tion Act should apply to intestate estates. I wish to make it clear that I firmly support this recommenda-
tion and that, in this context, I believe the wider discretion currently exercised with respect to testate suc-
cession under the Wills Variation Act is appropriate. Where the testator has not left a will, by definition he
has not turned his mind toward the obligations which he owes to others and the question of freedom of
testation as a competing value does not arise. It is therefore justifiable to permit the courts to enter into a
wider ranging inquiry into the claims of others on the deceased which is not confined to proper mainte-
nance and support. It flows from this that [ believe dependant's relief legislation should provide the
courts with two differing sets of criteria, one relevant to testate succession and the other to intestate suc-
cession.

C. The Entitlement of a Surviving Spouse on an Intestacy
1. The Issue

I share the concern of the majority of the Commissioners that the scheme of intestate succession
presently provided in the Estate Administration Act does not make fair or adequate provision for the sur-
viving spouse of the deceased. In the Working Paper, we explored two different approaches to improving
the legal position of the surviving spouse. The first approach was to adhere to the present scheme, but
give the surviving spouse a much larger "preferred share" of the estate and a larger proportion of the resi-
due where the deceased had two or more children. The second approach was more radical. It would sim-
ply leave the whole of the deceased's estate to his or her surviving spouse. In either case, a readjustment
would be possible under the proposal that Wills Variation Act principles apply on an intestacy.

The Working Paper did not express a preference for either approach and our proposal set them out
as alternatives. A majority of Commissioners have been persuaded that the first approach is preferable
and their conclusion is set out in recommendation number 2. [ am persuaded that the second approach
(which for convenience I shall refer to as the alltothespouse rule) should be adopted. My reasons are set
out below.

2. Patterns of Testation

A statutory scheme of intestate succession is, at bottom, a statutory will. Where a person fails to
make his own will, the law steps in and makes a will for him. It is therefore important that the statutory
will should conform to community expectations as to what is a fair and appropriate disposition of the de-
ceased's estate. The best guide to community feelings in this regard is the way testators are, in fact, dis-
posing of their property.



In the course of this study empirical information was gathered in an attempt to identify patterns of
testation within the Province. Information was gathered from both the Vancouver probate registry and
succession duty returns. The information gathered is set out in appendices F and G to this Report. The
statistics developed from this data are revealing.

If attention is focused on those estates in which the deceased was survived by both spouse and
children, in approximately 80% of the cases the testator's spouse was the sole beneficiary. The statistics
gathered from two different sources over two different time spans coincide remarkably on this point. The
succession duty returns yield a figure of 79% and the probate registry figures yield 81%.

The conclusion I draw from this is that alltothespouse, as a default rule, has overwhelming sup-
port within the community and this argues heavily in favour of its adoption.

3. Trends in Intestate Succession

The notion that a surviving spouse (particularly a wife) should have significant rights to succeed
on an intestacy is a relatively recent one. Until the 19 century, the rights of surviving spouses were lim-
ited to claims to property in the nature of dower and curtesy and these rights were easily barred through
conveyancing devices. In addition, a spouse was entitled to onethird of the residue of the deceased's per-
sonal property.

Toward the end of the last century the notion that a surviving spouse should have expanded rights
emerged. In 1898 legislation was enacted which permitted a surviving spouse to a share of the residue of
real property in certain circumstances. Somewhat later the concept of the survivor's preferred share
emerged. Since that time the rights of the surviving spouse have been periodically strengthened both
through increasing the size of the preferred share and expanding the classes of persons against whom the
preferred share might be asserted and through giving the survivor a larger share of the residue in particu-
lar circumstances. Similar developments have taken place in other jurisdictions in Canada.

A concern to enhance a position of the surviving spouse continues. The recommendations of the
majority of this Commission represent a substantial move in that direction. Further evidence is provided
by a Private Members Bill introduced this session into the British Columbia legislature designed to in-
crease the amount of the spouses preferred share. That Bill received the support of all members of the
legislature.

It is my view that the logical culmination of all these developments is an alltothespouse rule. |
suggest that rather than engaging in a further 20 years of legislative tinkering a bolder move is called for:
the immediate adoption of an alltothespouse rule.

4. An AlltotheSpouse Rule is Simple

On a matter as important as intestate succession, I believe it is important that the law should be
simple, straightforward and easily understood by the nonlawyer. An all tothespouse rule fulfils these re-
quirements admirably. In contrast, the present regime, endorsed with modifications by the majority may
involve considerable complexity.

The preferred share of the surviving spouse immediately raises the question "share of what?" The
division of property between the spouse and the children of the deceased may raise nice questions of
valuation and contain seeds of conflict as to what property should be sold, what property should be dis-
tributed in specie, and who should get what. Some of these problems are explored in the body of the Re-
port.



The provisions of the Act which give the surviving spouse a life interest in the family home add a
further dimension of complexity. The body of the Report explores some of the difficult questions which
may arise concerning the life interest and the possible lines of their solution.

The majority, in Recommendations 7 and 8, would replace the life interest in the matrimonial
home with a right of election for the surviving spouse. These recommendations would achieve something
of an improvement, in substance, over the present law but, given the procedures that would surround the
exercise of the right of election, it cannot be said that a significant degree of simplification has been
achieved.

The adoption of an alltothespouse rule neatly sidesteps all these complexities.
5. Reform

No scheme of intestate distribution can be perfect in the sense that it provides a fair and workable
distribution of assets in every conceivable circumstance. It is my view that the essentially arbitrary nature
of the exercise should be explicitly recognized. The aim should be to produce a simple and easily under-
stood rule which achieves justice in a majority of cases rather than a more complex scheme which at-
tempts to respond to the exigencies of situations which will arise only rarely.

It is obvious that there will be situations in which an alltothespouse rule will achieve inappropri-
ate results, but this objection is far from fatal. First, the deceased can always make a will which is more
in tune with the needs of his successors. Second, the availability of relief under the Wills Variation Act, as
recommended, would provide a flexible way of dealing with unusual situations.

I therefore recommend that:

The Estate Administration Act be amended to provide that upon an intestacy or partial intestacy,
the surviving spouse should be entitled to receive the entire intestate estate.
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APPENDICES
APPENDIX A
UNIFORM CHILD STATUS ACT

(As adopted by the Conference: See 1980 Proceedings, page 103)

1. (1) In Section 5 to 8 “court” means (insert name of court to have jurisdiction).
(2) In this Act “director” means the Director of Vital Statistics.
(3) For the purpose of sections 9 and 11,

where a man and woman go through a form of marriage with each other with at
least one of them doing so in good faith and they cohabit and the marriage is
void, they shall be deemed to be married during the time they cohabit, and
where a voidable marriage is decreed a nullity, the man and woman shall be
deemed to be married until the date of the decree of nullity.

2. (1) Subject to subsection (2) and section 11, for all purposes of the law of (enacting juris-
diction) a person is the child of his natural parents, and his status as their child is independ-
ent of whether he is born inside or outside marriage



(2) Where an adoption order has been made, sections of the
Act apply and the child is in law the child of the adopting parents as if they were the natural
parents.

NOTE: THE BLANKS IN THIS SUBSECTION ARE TO BE FILLED IN WITH REFER-
ENCE TO THE ENACTING JURISDICTION’S ADOPTION LEGISLATION AND ITS
PROVISIONS RESPECTING TERMINATION OF RELATIONSHIPS WITH NATURAL
PARENTS AND RECOGNITION OF FOREIGN ADOPTIONS.

(3) Kindred relationships shall be determined according to the relationships described in
subsection (1) or (2) and section 11.

(4) Any distinction between the status of a child born inside marriage and a child born out-
side marriage is abolished and the relationship of paretn and child and kindred relationships
flowing from that relationship shall be determined in accordance with this section and sec-
tion 11.

For the purpose of construing an instrument or enactment, a reference to a person or group
or class of persons described in terms of relationship to another person by blood or mar-
riage shall be construed to refer to and include a person who comes within the description
by reason of the relationship of parent and child as determined under sections 2 and 11.

This Act applies to an enactment before, on or after the day this Act comes into force and to
an instrument made on or after the day this Act comes into force, but it does not affect

an instrument made before this Act comes into force; or
a disposition of property made before this Act comes into force.

(1) Any person having an interest may apply to the court for declaratory order that a person
is or not in law the mother of a child.

(2) Where the court finds on the balance of probabilities that a person is or is not the
mother of a child, the court may make a declaratory order to that effect.

(1) Any person having an interest may apply to the court for declaratory order that a person
is or not in law the father of a child.

(2) Where the court finds on the balance of probabilities that a person is or not the father of
a child, the court may make a declaratory order to that effect.

(3) Where the court finds that a presumption of paternity under section 9 applies, the court
shall make a declaratory order confirming that the paternity is recognized in law unless it is
established on the balance or probabilities that the presumed father is not the father of the
child.

(4) Where circumstances exist that give rise under section 9 to conflicting presumptions as
to the paternity of a child and the court finds on the balance of probabilities that a person is
the father of a child, the court may make a declaratory order to that effect.

(5) A declaratory order that a person is in law the father of a child shall not be made under
this section unless the father and the child whose relationship is sought to be established are
living.



(6) Notwithstanding subsection (5), where only the father or the child is living, a declara-
tory order that a male person is in law the father of a child may be made under this section
if circumstances exist that give rise to a presumption of paternity under section 9.

(1) On the application of a party to a proceeding under section 5 or 6 the may, subject to
conditions it considers appropriate, give the party leave to obtain blood tests of persons
named by the court and to submit the results in evidence.

(2) Where a person named by the court is not capable of consenting to having a blood test
taken, the consent shall be deemed to be sufficient.

where the person is a minor of the age of 16 years or more, if the minor con-
sents,

where the person having the charge of the minor consents, and

where the person is not capable of consenting for any reason other than minor-
ity, if the person having his charge consents and a medical practitioner certifies
that the giving of a blood sample would not be prejudicial to his proper care
and treatment.

(3) Where a person named by the court refuses to submit to a blood test the court may
draw any inference it considers appropriate.

(1) Subject to this section, a declaratory order made under section 5 or 6 shall be recog-
nized for all purposes.

(2) Where a declaratory order has been made under section 5 or 6 and evidence that was
not available at the previous hearing becomes available, the court may, on application, dis-
charge the order.

(3) Where an order is discharged under subsection (2),

rights and duties which have been exercised and ob-
served; and

interests in property which have been distributed as a
result of the order before its discharge,

are not affected.

Unless the contrary is proved on the balance of probabilities, a person shall be presumed to
be the father of a child in one or more of the following circumstances:

he was married to the mother at the time of the child’s birth;
he was married to the mother by a marriage that was terminated by

death or judgment of nullity that occurred, or
divorce where the decree nisis was granted within 300 days, or a longer
period the court may allow, before the birth of the child;

he married the mother after the child’s birth and acknowledges that he is the
father;
he and the mother have acknowledged in writing that he is the father of the
child;



10.

I1.

he was cohabiting with the mother in a relationship of some permanence at the
time of the child’s birth or the child was born within 300 days, or longer period
the court may allow, after the cohabitation ceased;

he has been found or recognized by a court to be the father of the child.

(1) The registrar or clerk of every court in (enacting jurisdiction) shall file in the office of
the director a statement respecting each order or judgment of the court which makes a find-
ing of parentage or that is based on a recognition of parentage.

(2) A written acknowledgement of paternity referred to in section 9 may e filed in the of-
fice of the director.

(3) On application and on satisfying the director that the information is not to be used for
an unlawful or improper purpose, any person may inspect and obtain from the director a
certified copy of

a statement or acknowledgement filed under this section,

a statutory declaration filed under section 3(6) of the
Uniform Vital Statistics Act, or

a request filed under section 3(8) of the Uniform Vital
Statistics Act.

(4) Subject to subsection (5), the director is not required to amend the register of births in
relation to a statement or acknowledgment filed under this section.

(5) On receipt of a statement under subsection (1) in relation to a declaratory order made
under section 5 or 6, the director shall, in accordance with section 39 of the Uniform Vital
Statistics Act, amend the register of births accordingly.

(1) In this section, “artificial insemination” includes the fertilization by a man’s semen of a
woman’s ovum outside of her uterus and subsequent implantation of the fertilized ovum in
her.

(2) A man whose semen was used to artificially inseminate a woman is in law the father of
the resulting child if he was married to or cohabiting with the woman at the time she is in-
seminated even if his semen were mixed with the semen of another man.

(3) A man who is married to a woman at the time she is artificially inseminated solely with
the semen of another man shall be deemed in law to be the rather of the resulting child if he
consents in advance to the insemination.

(4) A man who is not married to a woman with whom he is cohabiting at the time she is
artificially inseminated solely with the semen of another man shall be deemed in law to be
the father of the resulting child if he consents in advance to the insemination, unless it is
proved that he refused to consent to assume the responsibilities of parenthood.

(5) Notwithstanding a married or cohabiting man’s failure to consent to the insemination or
consent to assume the responsibilities of parenthood under subsection (3) or (4) he shall be
deemed in law to be the father of the resulting child if he has demonstrated a settled inten-
tion to treat the child as his child unless it is proved that he did not know that the child re-
sulted from artificial insemination.



(6) A man whose semen is used to artificially inseminate a woman to whom he is not mar-
ried or with whom he is not cohabiting at the time of the insemination is not in law the fa-
ther of the resulting child.

Consequential Amendments
The Uniform Legitimacy Act should be repealed.
The Uniform Vital Statistics Act should be amended as follows:

Section 3(3), by striking out “an illegitimate child” and substituting “a child born
ourside marriage”.

Section 5(1), by striking out “Where a child is legitimated by the intermarriage of his
parents subsequent to his birth,” and substituting “Where after the birth of a child his pa-
retns marry each other”.

Section 5(1)(b), by striking out “as to the legitimation”.

Section 32(2), repeal.

NOTE: ENACTING JURISDICTIONS SHOULD CHECK RELEVANT STATUTES AND
AMEND THEM ACCORDINGLY TO ENSURE COMPATIBILITY WITH THIS ACT.

The Uniform Child Status Act is amended by adding thereto the following sections:
(As adopted by the conference: See 1981 Proceedings, page 72)

Recognition of Extra-Provincial Determination of Paternity
12. Insections 13 to 22,

“extra-provincial declaratory order” means an order in the nature of a declaratory
order provided for in section 6 but made by a court outside of (enacting jurisdiction);
“extra-provincial finding of paternity” means a judicial finding of paternity that is
made incidentally in the determination of another issue by a court outside of (enact-
ing jurisdiction) and that is not an extra-provincial declaratory order.

13.  An extra-provincial declaratory order that is made in Canada shall e recognized and have
the same effect as if made in (enacting jurisdiction).

14. An extra-provincial declaratory order that was made outside Canada shall be recognized
and have the same effect as if made in (enacting jurisdiction) if,

at the time the proceeding was commenced or the order was made, either
parent was domiciled,

in the territorial jurisdiction of the court making the order, or
in a territorial jurisdiction in which the order is recognized,

the court that made the order would have had jurisdiction to do so under
the rules that are applicable in (enacting jurisdiction)

the child was habitually resident in the territorial jurisdiction of the court
making the order at the time the proceeding was commenced or the order was made;
or
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19.

20.

21.

22.

the child or either parent had a real and substantial connection with the
territorial jurisdiction in which the order was made at the time the proceeding was
commenced or the order was made.

A court may decline to recognize an extra-provincial declaratory order and may make a de-
claratory order under this Act where,

new evidence that was not available at the hearing becomes available; or
the court is satisfied that the extra-provincial declaratory order was obtained by fraud
or duress.

(1) A copy of an extra-provincial declaratory order, certified under the seal of the court that
made it, may be filed in the office of the director but where the extra-provincial declaratory
order is made outside of Canada, the copy shall be accompanied by,

the opinion of a lawyer that the declaratory order is entitled to recogni-
tion under the law of (enacting jurisdiction);

a sworn statement by a lawyer or public official in the extra-provincial
territorial jurisdiction as to the effect of the declaratory order; and

such translation, verified by affidavit, as the director requires.

(2) Upon the filing go an extra-provincial declaratory order under this section, the director
shall, in accordance with section 39 of the Uniform Vital Statistics Act, amend the register
of births accordingly, but where the extra-provincial declaratory order contradicts paternity
found by an order already filed, the director shall restore the amended record as if unaf-
fected by it or previous orders.

(3) The director is not liable for any consequences resulting from filing under this section
material that is apparently regular on its face.

A copy of an extra-provincial declaratory order, certified under the seal of the court that
made it, is admissible in evidence without proof of the signatures or office of any person
executing the certificate.

An extra-provincial finding of paternity that is made in Canada shall be recognized and
have the same effect as if made in (enacting jurisdiction) under the same circumstances.

An extra-provincial finding of paternity that is made outside Canada by a court that has ju-
risdiction to determine the matter in which the finding was made as determined by the con-
flict of laws rules of (enacting jurisdiction) shall be recognized and have the same effect as
if made in (enacting jurisdiction) under the same circumstances.

A copy of an order or judgment in which an extra-provincial finding of paternity is made,
certified under the seal of the court that made it, is admissible in evidence without proof of
the signature or office of any person executing the certificate.

There shall be no presumption of paternity under section 9(f) where contradictory findings
of paternity exist, whether extra-provincial or otherwise.

Sections 12 to 21 apply to extra-provincial declaratory orders and extra-provincial findings
of paternity whether made before or after sections 12 to 21 come into force.

APPENDIX B



Property devised

71.

SUCCESSION LAW REFORM ACT (ONT.)

(R.S.0. 1980, c. 448)
Sections 71 and 72

Where a deceased,

(a) has, in his lifetime, in good faith and for valuable consideration, entered into a con-
tract to devise or bequeath any property; and

(b)  has by his will devised or bequeathed that property in accordance with the provisions
of the contract,

the property is not liable to the provisions of an order made under this Part except to the
extent that the value of the property in the opinion of the court exceeds the consideration

therefor.

Value of certain transactions deemed part of estate

72.

(1) Subject to section 71, for the purpose of this Part, the capital value of the following
transactions effected by a deceased before his death, whether benefitting his dependant or
any other person, shall be included as testamentary dispositions as of the date of the death
of the deceased and shall be deemed to be part of his net estate for purposes of ascertaining
the value of his estate, and being available to be charged for payment by an order under
clause 63(2)(f),

(a)
(b)

(©)

(d)
(e)

(H
(2

gifts mortis causa;

money deposited, together with interest thereon, in an account in the name of
the deceased in trust for another or others with any chartered bank, savings of-
fice, credit union or trust company, and remaining on deposit at the date of the
death of the deceased;

money deposited, together with interest thereon, in an account in the name of
the deceased and another person or persons and payable on death pursuant to
the terms of the deposit or by operation of law to the survivor or survivors of
those persons with any chartered bank, savings office, credit union or trust
company, and remaining on deposit at the date of the death of the deceased;

any disposition of property made by a deceased whereby property is held at the
date of his death by the deceased and another as joint tenants;

any disposition of property made by the deceased in trust or otherwise, to the
extent that the deceased at the date of his death retained, either alone or in con-
junction with another person or persons by the express provisions of the dis-
posing instrument, a power to revoke such disposition, or a power to consume,
invoke or dispose of the principal thereof, but the provisions of this clause do
not affect the right of any income beneficiary to the income accrued and undis-
tributed at the date of the death of the deceased;

any amount payable under a policy of insurance effected on the life of the de-
ceased and owned by him; and

any amount payable under a designation of beneficiary under Part III.



Idem

(2) The capital value of the transactions referred to in clauses (1)(b), (c) and (d) shall be
deemed to be included in the net estate of the deceased to the extent that the funds on de-
posit were the property of the deceased immediately before the deposit or the consideration
for the property held as joint tenants was furnished by the deceased.

Burden of proof

Idem

Exception

(3) Dependants claiming under this Part shall have the burden of establishing that the funds
or property, or any portion thereof, belonged to the deceased.

(4) Where the other party to a transaction described in clause (1)(c) or (d) is a dependant,
he shall have the burden of establishing the amount of his contribution, if any.

(5) This section does not prohibit any corporation or person from paying or transferring
any funds or property, or any portion thereof, to any person otherwise entitled thereto un-
less there has been personally served on the corporation or person a certified copy of a sus-
pensory order made under section 59 enjoining such payment or transfer.

Suspensory order

(6) Personal service upon the corporation or person holding any such fund or property of a
certified copy of a suspensory order shall be a defence to any action or proceeding brought
against the corporation or person with respect to the fund or property during the period the
order is in force.

Rights of creditor

21.

(7) This section does not affect the rights of creditors of the deceased in any transaction
with respect to which a creditor has rights.

APPENDIX C
UNIFORM DEPENDANT'S RELIEF ACT

Section 21

(1) Where, upon an application for an order under section 2, it appears to the court that

(a) the deceased has within one year prior to his death made an unreasonably large
disposition of real or personal property

(i) as an immediate gift inter vivos, whether by transfer, delivery, declara-
tion of revocable or irrevocable trust or otherwise, or

(i) the value of which at the date of the disposition exceeded the considera-
tion received by the deceased therefor; and



(b) there are insufficient assets in the estate of the deceased to provide adequate
maintenance and support for the dependants or any of them,

the court may, subject to subsection (2), order that any person who benefited, or who will
benefit, by the disposition pay to the executor, administrator or trustee of the estate of the
deceased or to the dependants or any of them, as the court may direct, such amount as the
court considers adequate for the proper maintenance and support of the dependants or any
of them.

(2) The amount that a person may be ordered to pay under subsection (1) shall be deter-
mined in accordance with the following rules:

No person to whom property was disposed of is liable to contribute more than an amount
equal to the extent to which the disposition was unreasonably large.

If the deceased made several dispositions of property that were unreasonably large, no per-
son to whom property was disposed of shall be ordered to pay more than his pro rata share
based on the extent to which the disposition was unreasonably large.

The court shall consider the injurious effect on a person to whom property was disposed of
from an order to pay in view of any circumstances occurring between the date of the dispo-
sition of the property and the date on which the transferee received notice of the application
under section 2.

If the person to whom the property was disposed of has retained the property, he is not li-
able to contribute more than the value of his beneficial interest in the property.

If the person to whom property was disposed of has disposed of or exchanged the property
in whole or in part, he is not liable to contribute more than the combined value of any re-
maining original property and any remaining proceeds or substituted property.

For the purposes of paragraphs 4 and 5 "value" is the fair market value as at the date of the
application under section 2.

(3) In determining whether a disposition of property is a disposition of an unreasonably
large amount of property within the meaning of subsection (1), the court shall consider

(a) the ratio of value of the property disposed of to the value of the property de-
termined under this Act to comprise the estate of the deceased at the time of his
death;

(b) the aggregate value of any property disposed of under prior and simultaneous
dispositions and for this purpose the court shall consider all dispositions drawn
to its attention whether made prior or subsequent to one year prior to the death
of the deceased,;

(c) any moral or legal obligation of the deceased to make the disposition;

(d) the amount, in money or moneys worth, of any consideration paid by the per-
son to whom the property was disposed; and

(e) any other circumstance that the court considers relevant.

APPENDIX D

FAMILY PROVISION BILL, 1977 (NEW SOUTH WALES)



PART III
NOTIONAL ESTATE

Interpretation
22. In this Part, except in so far as the context or subject matter otherwise indicates or requires

"deceased person" means a person in relation to whose notional estate an order is sought under
Part II.

"dispostion of property" includes

(a) any conveyance, transfer, assignment, appointment, settlement, mortgage, delivery,
payment, lease, bailment, reconveyance, discharge of mortgage or other alienation of
property;

(b) the creation of a trust;

(c) the release, surrender, or abandonment of any property; and

(d) the grant or exercise of a power in relation to property,

whether having effect at law or in equity and whether effected with or without an instrument in
writing.

"gift" means any disposition of property made otherwise than by will without full consideration.

"settlement”, in relation to a deceased person, includes any disposition of property, or agreement
for a disposition of property, under which any trust or provision relating to property is to
take effect, or the possession or enjoyment of property is to change, on or after the death of
the deceased person.

Property subject to the statutory trust.

23. (1) Where, immediately before his death, under a disposition of property or an agreement
made on or after the appointed day, a deceased person had power to dispose of any property
for his own benefit or had power to dispose of any property for the benefit of an eligible
person, that property is, from and after the death of the deceased person, subject to the
statutory trust.

(2) Where, on or after the appointed day, a deceased person made a settlement by way of
gift and, immediately before his death, any property comprised in the settlement was, by
the terms of the settlement, not absolutely vested

(a) in a person beneficially; or
(b) for a charitable purpose,

that property is, from and after the death of the deceased person, subject to the statutory
trust.

(3) Where



(a)

(b)

under a disposition of property or an agreement made on or after the appointed
day, a deceased person and another person are, immediately before the death of
the deceased person, jointly entitled to any property; and

a beneficial interest in that property passes or accrues by survivorship to that
other person on the death of the deceased person,

that property is, from and after the death of the deceased person, subject to the statutory

trust.

@ (@

(b)

(©)

(d)

(e)

¢

(5) Where

(a)

This subsection applies where

(i)  apolicy of assurance on the life of a deceased person is made on or after
the appointed day;

(ii)) the premium on the policy, or part of the premium, is paid, directly or
indirectly, by the deceased person,;

(iii) immediately before his death, the deceased person had power to surren-
der or otherwise deal with the policy or its proceeds for his own benefit
or had power to surrender or otherwise deal with the policy or its pro-
ceeds for the benefit of an eligible person; and

(iv) money (in this section called "the proceeds") is payable under the policy
in consequence of his death.

Where the deceased person contributed to a scheme, fund or plan and a pre-
mium is paid, or part of a premium is paid out of the assets of the scheme, fund
or plan, the payment, to the extent to which its amount does not exceed the
amount of his contributions, is, for the purposes of this subsection, a payment
by the deceased person.

For the purposes of paragraph (a) (iii), the deceased person had power to deal
with the policy or its proceeds as mentioned in paragraph (a) (iii) notwithstand-
ing that he may not do so except with the consent of the insurer or of some
other person, being a person not having any beneficial interest in the policy or
its proceeds.

For the purposes of paragraphs (e) and (f), the nett payment by the deceased
person is the amount of the premium paid by the deceased person, less the
amount of any reimbursement in money or money's worth made in his lifetime,
directly or indirectly, to him, or to any scheme, fund or plan to which he con-
tributed, for the premiums paid by him.

Where the nett payment by the deceased person is equal to the whole of the
premium, the whole of the proceeds is, from and after the death of the deceased
person, subject to the statutory trust.

Where the nett payment by the deceased person is equal to a part of the pre-
mium, a like part of the proceeds is, from and after the death of the deceased
person, subject to the the statutory trust.

by virtue or in pursuance of

(i) a disposition of property or agreement made on or after the appointed
day by a deceased person; or

(ii)) the memorandum, articles or rules (whether or not comprised in an Act
or made under an Act) of any body (corporate or unincorporate), associa-
tion, scheme, fund or plan of or in which a deceased person became a
member or participant on or after the appointed day,



a benefit accrues to any person or money is paid or payable to
any person by reason of the deceased person having died while he was holding
an office or while he was an employee; and

(b) that person, in the opinion of the Court, is an eligible person, whether or not he
is an applicant under this Act for an appointment for provision,

the benefit or the money is, if the Court so orders, from and after the death of the deceased
person, subject to the statutory trust, whether or not the benefit or payment is enforceable
and whether or not that person was ascertained on the death of the deceased person and
whether or not the benefit accrues or the payment is made pursuant to the exercise of a dis-
cretion by any person.

(6) Where, within 3 years before his death and on or after the appointed day, a deceased
person made a gift with the intention, wholly or in part, of defeating, wholly or in part, an
application under section 9, the gift shall take effect, and the rights and interests of all per-
sons shall be, as if the property comprised in the gift was, immediately before the gift, sub-
ject to the statutory trust.

(7) Where

(a) a deceased person had power to make a disposition of property for his own
benefit or had power to make a disposition of property for the benefit of an eli-
gible person; and

(b)  within 3 years before his death and on or after the appointed day, the deceased
person, in exercise of the power, disposed of the property with the intention,
wholly or in part, of defeating, wholly or in part, an application under section
95

the disposition shall take effect, and the rights and interests of all persons shall be, as if the
property was, immediately before the disposition, subject to the statutory trust.

(8) Where, at the time of any disposition of property by a deceased person, the deceased
person would have had power to dispose of the property to a person if that person had been
born or had attained some age or if some other event had happened, then, for the purposes
of subsection (7), if before the death of the deceased person that other person is born or at-
tains that age or that other event happens, the deceased person had the power at the time of
the disposition.

(9) Where, within 12 months before his death and on or after the appointed day, a deceased
person made an unjust gift, the gift shall take effect, and the rights and interests of all per-
sons shall be, as if the property comprised in the gift was, immediately before the gift, sub-
ject to the statutory trust.

(10) For the purposes of subsection (9), a gift is unjust if, in the opinion of the Court

(a) at the date of the gift, any moral obligation of the deceased person to make
provision, by will or otherwise, for the maintenance, education or advancement
in life of an eligible person was substantially greater than any moral obligation
of the deceased person to make the provision which he made by the gift; and

(b) the estate of the deceased person is insufficient to satisfy the provision that
should be made under this Act for an eligible person.

(11) This section has effect subject to sections 24, 25 and 27.



Exclusion: actual estate.
24.  Property in the estate of a deceased person is not subject to the statutory trust.
Exclusion: confirmed transaction.

25. (1) In this section, "transaction" means, in relation to property which, but for this section,
is or may become subject to the statutory trust by virtue of the respective enactments men-
tioned in any of the paragraphs below in this subsection, the transaction specified in the
paragraph, namely

(a) the disposition of property or agreement mentioned in section 23 (1);

(b) the settlement mentioned in section 23 (2);

(c) the disposition of property or agreement mentioned in section 23 (3);

(d) the making of the policy of assurance mentioned in section 23 (4);

(e) the disposition of property or agreement mentioned in section 23 (5) (a) (i);

(f)  the transaction by which the deceased person became a member or participant
as mentioned in section 23 (5) (a) (ii);

(g) the gift mentione in section 23 (6);

(h) the disposition mentioned in section 23 (7); or

(i)  the gift mentioned in section 23 (8).

(2) In this section, "person concerned", in relation to any transaction, means a person in
respect of whose notional estate in case of his death property would or might become sub-
ject to the statutory trust by virtue of section 23 and in consequence of the transaction.

(3) For the purposes of this section, a person is interest under this Act if

(a) where the Court hears proceedings under this section before the death of the
person concerned he is a person who, had the person concerned died immedi-
ately before the hearing, would be an eligible person or a person who might be
made liable to all or any of the burden of an order for provision under Part II;
or

(b)  where the Court hears proceedings under this section after the death of the per-
son concerned he is an eligible person or a person who might be made liable to
the burden of an order for provision under Part II.

(4) Where it appears to the Court that any transaction is, at the time when the transaction is
made, not unreasonable having regard to the interests of the persons who are or may be-
come entitled to any interest under the transaction and to the interests of all or any of the
persons interested under this Act, the Court may confirm the transaction as mentioned in
this section.

(5) An application for confirmation under this section may be made by the person con-
cerned or (before or after the death of the person concerned) by a person who is or may be-
come entitled under the transaction.

(6) The Court may confirm the transaction, wholly or in part, as against all or any persons
interested under this Act.

(7) Where the Court confirms the transaction, wholly or in part, as against all persons in-
terested under this Act, property affected by the transaction is, to the extent of the order of
confirmation, but subject to the terms of the order, not subject to the statutory trust.



(8) Where the Court confirms the transaction, wholly or in part, as against some one or
more but not all persons interested under this Act, property affected by the transaction is, to
the extent of the order of confirmation, but subject to the terms of the order, and as between
persons who are or may become entitled to any interest in the property under the transac-
tion and persons interested under this Act as against whom the transaction is confirmed, not
subject to the statutory trust.

Exoneration of notional estate.

26. The Court may order or declare that the whole or any part of the notional estate of a de-
ceased person shall not be the subject of an appointment or further appointment under this
Act.

Allowance for consideration, etc.
27. (1) In the proceedings under Part II, the Court shall make a just allowance for

(a) any consideration for a settlement or other disposition by the deceased person
of property in the notional estate;

(b) any improvement made to property in the notional estate by a person taking the
property under a settlement or other disposition by the deceased person or tak-
ing the property in default of disposition of the property by the deceased per-
son; and

(c) any expenditure or liability incurred in respect of property in the notional estate
by a person so taking.

(2) Where the Court makes an allowance under subsection (1) in respect of property in the
notional estate, and two or more persons hold or have interests in the property, the Court
shall make just apportionment of the allowance amongst those persons.

(3) A person to whom an allowance is made under this section in respect of property in the
notional estate shall be entitled to a charge on the property for the amount of the allowance
together with interest, in priority to the interests of persons claiming under the statutory
trust.

(4) For the purposes of subsection (3), the Court shall fix the time from which interest on
an allowance under this section is to run, having regard to the time when the consideration
was given, improvement was made, or expenditure or liability was incurred, as the case

requires.

(5) Interest on an allowance under this section shall run from the time fixed under subsec-
tion (4) until payment of the allowance.

(6) Interest under this section shall be at the rate prescribed or, subject to rules of court, at
such rate as the Court may fix.

(7) The Court may make orders for raising the amount of a charge under this section and
for payment to the persons entitled.

Statutory trust.
28. (1) The statutory trust is a trust for such one or more of the following objects, that is to say,

all persons who are eligible persons in relation to the estate or notional estate of the de-
ceased person and all persons entitled to an interest in the estate or notional estate of the



deceased person, and in such manner and to such extent as the Court may from time to time
appoint.

(2) The Court may, under the power of appointment in subsection (1), appoint that property
subject to the statutory trust or such estate, charge, lien or other interest in property subject
to the statutory trust as the Court may direct

(a) be the property of an object of the power;

(b) be held on trust for an object of the power by a person appointed by or under
direction of the Court, the trust to be in such terms and to contain such condi-
tions, powers and provisions as the Court may direct.

(3) Subsection (2) does not limit the generality of subsection (1).

(4) Where property is subject to the statutory trust by virtue of section 23 (1), subsection
(1) does not authorise an appointment of the property except in a manner in which the de-
ceased person might lawfully and without any fraud on a power have disposed of the prop-
erty immediately before his death.

(5) Where property is subject to the statutory trust by virtue of section 23 (3), subsection
(1) authorises an appointment of the property to the extent of the beneficial interest in the
property passing or accruing by survivorship on the death of the deceased person.

(6) Where money to the credit of a deceased person and another person in an account with
a financial institution is subject to the statutory trust by virtue of section 23 (1) or (3), the
Court may, under subsection (1), appoint only so much of the money as, in the opinion of
the Court, is reasonable having regard to the circumstances in which the account was
opened and to the deposits to the credit of the account, and the withdrawals from the ac-
count, made by the deceased person and the other person.

(7) In subsection (6), "financial institution" means a bank or a building society or any other
person receiving money on current account or on deposit.

(8) A bank or other person holding any property subject to the statutory trust and acting in
the ordinary course of business is not affected by the statutory trust notwithstanding notice
of the facts by which the property is subject to the statutory trust, except where notice in
writing of the statutory trust has been given to the bank by an administrator or by a person
interested in the estate or notional estate of a deceased person.

(9) Where property is subject to the statutory trust by virtue of section 23 (7), subsection
(1) does not authorise an appointment of the property except in a manner in which the de-
ceased might lawfully and without any fraud on a power have disposed of the property im-
mediately before his death, if he had not made the disposition mentioned in section 23 (7).

(10) Section 23 (8) has effect for the purpose of subsection (9) as it has effect for the pur-
poses of section 23 (7).

Appointment under the statutory trust.

29. The Court may make an appointment under the statutory trust for the following purposes
but, subject to section 35, no other

(a) for the purpose of making an appointment for provision under section 9;



(b) for the purpose of making an appointment for immediate provision under sec-
tion 10;

(c) for the purpose of giving effect to the terms on which appointments for provi-
sion are made under sections 9 and 10;

(d) for the purpose of providing for the manner in which the burden of any provi-
sion made under this Act is to be borne;

(e) for the purpose of giving effect to an order under section 16 revoking or alter-
ing any provision made under this Act for an eligible person;

(f)  for the purpose of giving effect to an appointment under section 17 increasing
any provision made under this Act for an eligible person.

Operation of appointment under the statutory trust.

30.

(1) Where, under section 28, property subject to the statutory trust or an estate, charge, lien
or other interest in property subject to the statutory trust is appointed, the Court may, to en-
able effect to be given to the appointment, make an order vesting the property or the estate,
charge, lien or other interest in the property in the appointee.

(2) Sections 78 and 79 of the Trustee Act, 1925, apply to an order under subsection (1).

(3) Section 78 (2) of the Trustee Act, 1925, applies to an order under subsection (1) as if
this section were included in the provisions of Part III of that Act.

Restrictions on the statutory trust.

31.

(1) Subject to subsections (2) and (4), the statutory trust does not enable any person claim-
ing a beneficial interest under it to commence proceedings in a court against any person
bound by it.

(2) Subsection (1) does not apply to

(a) proceedings for an order for provision under Part II; or
(b) proceedings commenced by leave of the Court given in proceedings for an or-
der for provision under Part II.

(3) Subject to subsections (4) and (5), the statutory trust does not impose any personal li-
ability on any person bound by it except liability for any thin done or left undone by him
after notice to him of proceedings against him, being proceedings mentioned in subsection

Q).

(4) Subsection (1) does not apply to, and subsection (3) does not affect, any proceedings so
far as the proceedings are for or relate to the identification, preservation, disposal or recov-
ery of property subject to the statutory trust.

(5) Where

(a) notice is given as mentioned in subsection (3) to a person bound by the statu-
tory trust;

(b) that person becomes liable by reason of the statutory trust for anything done or
left undone by him after the notice is given; and

(c) afterwards that liability devolves on another person, whether on the personal
representative of the person so bound in case of his death, or on his trustee in
bankruptcy in case of his bankruptcy, or otherwise, that liability may be en-



forced against that other person notwithstanding that notice has not been given
to that other person as mentioned in subsection (3).

(6) Notwithstanding any of the provisions of the Real Property Act, 1900, the statutory
trust does not enable any person to lodge a caveat under that Act -

(a) before the death of the deceased person; or
(b) after the death of the deceased person, except by leave of the Court.

Effect of this Part on the
Real Property Act, 1900.

32.  Subject to section 31 (6), nothing in this Part affects any of the provisions of the Real Prop-
erty Act, 1900, or any regulation made under that Act.

Notional estate outside the State.

33.  Property which is situated outside New South Wales is not subject to the statutory trust.
APPENDIX E

ADMINISTRATION OF JUSTICE ACT 1969 (U.K.)
(1969, c. 58)

PART III

POWER TO MAKE WILLS AND CODICILS FOR MENTALLY
DISORDERED PERSONS

Provision for executing will for patient

17. (1) In the Mental Health Act 1959 (in this Part of this Act referred to as "the principal
Act"), in section 103 (1) (powers of the judge as to patient's property and affairs) the fol-
lowing paragraphs shall be inserted after paragraph (d)

"(dd) the execution for the patient of a will making any provision (whether by way of
disposing of property or exercising a power or otherwise) which could be made by a
will executed by the patient if he were not mentally disordered, so however that in
such cases as a nominated judge may direct the powers conferred by this paragraph
shall not be exercisable except by the Lord Chancellor or a nominated judge;"

(2) At the end of session 103 (3) of the principal Act there shall be inserted the words "and
the power of the judge to make or give an order, direction or authority for the execution of a
will for a patient

(a) shall not be exercisable at any time when the patient is an infant, and
(b) shall not be exercised unless the judge has reason to believe that the patient is
incapable of making a valid will for himself".



Supplementary provisions as to wills executed under s. 103 (1) (dd)

18.

The following section shall be inserted in the principal Act after section 103

"103A. (1) Where under section 103 (1) of this Act the judge makes or gives an order,
direction or authority requiring or authorising a person (in this section referred
to as 'the authorised person') to execute a will for a patient, any will executed in
pursuance of that order, direction or authority shall be expressed to be signed
by the patient acting by the authorised person, and shall be

(a) signed by the authorised person with the name of the patient, and with
his own name, in the presence of two or more witnesses present at the
same time, and

(b) attested and subscribed by those witnesses in the presence of the author-
ised person, and

(c) sealed with the official seal of the Court of Protection.

(2) The Wills Act 1837 shall have effect in relation to any such will as if it were signed by
the patient by his own hand, except that in relation to any such will -

(a) section 9 of that Act (which makes provision as to the manner of execution and at-
testation of wills) shall not apply, and

(b) in the subsequent provisions of that Act any reference to execution in the manner
thereinbefore required shall be construed as a reference to execution in the manner
required by subsection (1) of this section.

(3) Subject to the following provisions of this section, any such will executed in accor-
dance with subsection (1) of this section shall have the like effect for all purposes as if the
patient were capable of making a valid will and the will had been executed by him in the
manner required by the Wills Act 1837.

(4) So much of subsection (3) of this section as provides for such a will to have effect as if
the patient were capable of making a valid will -

(a) shall not have effect in relation to such a will in so far as it disposes of any
immovable property, other than immovable property in England or Wales, and
(b) where at the time when such a will is executed the patient is domiciled in
Scotland or Northern Ireland or in a country or territory outside the United
Kingdom, shall not have effect in relation to that will in so far as it relates to
any other property or matter, except any property or matter in respect of which,
under the law of his domicile, any question of his testamentary capacity would
fall to be determined in accordance with the law of England and Wales.

(5) For the purposes of the application of the Inheritance (Family Provision) Act 1938 in
relation to a will executed in accordance with subsection (1) of this section, in section 1 (7)
of that Act (which relates to the deceased's reasons for disposing of his estate in a particular

way)

(a) any reference to the deceased's reasons for which anything is done or not done
by his will shall be construed as a reference to the reasons for which it is done
or (as the case may be) not done by that will, and

(b) any reference to a statement in writing signed by the deceased shall be con-
strued as a reference to a statement in writing signed by the authorised person
in accordance with a direction given in that behalf by the judge."



Other amendments of Mental Health Act 1959

19.

(1) In section 107 of the principal Act (preservation of interests in patient's property), in
subsection (3), after the words "or other dealing" there shall be inserted the words "(other-
wise than by will)".

(2) In section 117 of the principal Act (reciprocal arrangements in relation to Scotland and
Northern Ireland as to exercise of powers), after subsection (2) there shall be inserted the
following subsection:
"(2A) Nothing in this section shall affect any power to execute a will under section
103 (1) (dd) of this Act or the effect of any will executed in the exercise of such a
power". (3) in section 119 of the principal Act (interpretation of Part VIII), at the end
of subsection (1) there shall be inserted the words "'will' includes a codicil".
APPENDIX F to APPENDIX G [OMITTED]

APPENDIX H
WILLS VARIATION ACT

(R.S.B.C. 1979, c. 435)

Interpretation

1.

In this Act

“court” means the Supreme Court;
“executor” includes an administrator with will annexed;
“probate” includes letters probate and letters of administration with will annexed.

Maintenance from estate

2.

(1) Notwithstanding any law or statute to the contrary, if a testator dies leaving a will
which does not, in the court’s opinion, make adequate provision for the proper maintenance
and support of the testator’s wife, husband or children, the court may, in its discretion, in an
action by or on behalf of the wife, husband or children, order that the provision that it
thinks adequate, just and equitable in the circumstances be made out of the estate of the
testator for the wife, husband or children.

(2) For the purposes of this Act, an illegitimate child shall be treated as if he were a legiti-
mate child of his mother.

(3) In an action under this section the court may accept the evidence it considers proper of
legitimate child of his mother.

(4) In estimating the weight to be given to a statement referred to in subsection (3), the
court shall have regard to all the circumstances from which an inference may reasonably be
drawn as to the accuracy or otherwise of the statement.

Court may make order subject to conditions



3.

The court may attach the condition to the order that it thinks fit, or may refuse to make an
order in favour of a person whose character or conduct, in the court’s opinion, disentitles
him or her to the benefit of an order under this Act.

Lump sum or periodical payments

4,

In making an order the court may, if it thinks fit, order that the provision shall consist of a
lump sum or a periodical or other payment.

Payments fall rateably on estate

5.

The incidence of the payments ordered shall, unless the court otherwise determines, fall
rateably on the whole estate of the testator, or in cases where the authority of the court does
not extend or cannot, directly or indirectly, be made to extend to the whole estate, then to so
much of it as is situated in the Province.

Power to release part of estate

6.

The court may exonerate a part of the testator’s estate from the incidence of the order after
hearing those of the parties that may be affected by the exoneration that it considers neces-
sary, and may for that purpose direct any executor or trustee, or appoint any person, to rep-
resent any of those parties.

Power of court to allow commutation

7.

The court may at any time fix a periodic payment or lump sum to be paid by a legatee or
devisee, to represent, or in commutation of, the proportion of the sum ordered to be paid
that falls on the portion of the estate in which he is interested, and exonerate that portion
from further liability. The court may direct how the periodic payment shall be secured, to
whom the lump sum shall be paid and how it shall be invested for the benefit of the person
to whom the commuted payment was payable.

Representative action

8.

(1) Where an action has been commenced on behalf of a person, it may be treated by the
court as, and so far as regards the question of limitation shall be deemed to be, an action on
behalf of all persons who might apply.

(2) A plaintiff in an action shall, within 10 days after the issue of the write of summons,
register a certificate of lis pendens in the form prescribed under section 213 of the Land
Title Act against the land sought to be affected in the land title office in which the title to
the land is registered.

Effect of order

9.

Limitation

10.

On an order being made under this Act, the portion of the estate comprised in it or affect by
it shall be held subject to the provisions of the order, but the order does not bind land unless
it is registered as a charge against the land affected in the land title office in which the title
to the land is registered.

(1) An action shall not be heard by the court at the instance of a party claiming the benefit
of this Act unless



the action is commenced within 6 months from the date of the issue of probate
of the will in the Province or the resealing in the province of probate of the
will;

a copy of the writ of summons has been served on the executor of the will; and

where there are minor children of the testator, or where the wife, husband or a
child of the testator is mentally disordered, a copy of the write of summons has
been served on the Public Trustee.

(2) Where the Public Trustee is served with a copy of the writ of summons under subsec-
tion (1), he is entitled to appear, to be heard and to any costs that the court orders.

(3) The Lieutenant Governor in Council may, by regulation, prescribe a fee or scale of fees
payable by the plaintiff to the Public Trustee for investigating an action under this Act.

No distribution until 6 months after probate

I1.

Until the expiration of the period of 6 months from the issue of probate of the will in the
Province or the resealing in the province of probate of the will, the executor or trustee shall
not, without the consent of all persons who would be entitled to apply, or unless authorized
by order of the court, distribute any portion of the estate to beneficiaries under the will, and
until the expiration of the same period no title passing by devise to a beneficiary shall be
registered in a land title office unless under a like consent or order, except subject to the
liability of being charged by an order made under this Act.

Mortgage in anticipation of order invalid

12.

A person for whom provision is made under this Act shall not anticipate that provision, and
a mortgage, charge or assignment of any kind of or over that provision made or assignment
of any kind of or over that provision made before the order of the court is of no force, va-
lidity or effect; and no such mortgage, charge or assignment made after the order of the
court is made is of any force, validity or effect unless made with the court’s permission.

Court may discharge or vary order

13.

Duties

14.

Appeal

15.

Where the court has ordered periodic payments, or that a lump sum be invested for the
benefit of a person, it may inquire whether at any subsequent date the party benefitted by its
order has become possessed of or entitled to provisions for his proper maintenance or sup-
port, and into the adequacy of those provisions, and may discharge, vary or suspend its or-
der, or make another order that is just in the circumstances.

(1) Where an order is made by the court under this Act, all duties payable on the transmis-
sion of the estate under the will of the testator shall be computed as if the provisions of the
order had been part of the will.

(2) Any duty paid in excess of the amount required to be paid under this section shall, on
application, be returned to the person entitled to receive it.

A person who considers himself prejudically affected by an order of the court may appeal to
the Court of Appeal.



Rules of Court

16.

The provisions of the Supreme Court Act empowering the Lieutenant Governor in Council
to make Rules of Court extend to and authorize the making of rules to govern procedure
under this Act.

APPENDIX I
ESTATE ADMINISTRATION ACT

(R.S.B.C. 1979, c. 114)

Persons to whom administration may be granted

6.

(1) Where a person dies intestate, or the executor named in a will refuses to prove the will,
the court may grant the administration of the estate of the testator or of the intestate to the
widow or husband of the testator or intestate, or grant the administration to one or more of
the next of kin or to the widow or to the husband jointly with one or more of the next of
kin, as to the court seems expedient; but where the executors named in a will refuse to
prove the will, the administration to be granted by the court shall be administration with the
will annexed, and the will of the deceased in the testament expressed shall be performed
and observed. An administrator so appointed by the court has the same powers as an ex-
ecutor to demand or to recover by an action or otherwise payment of debts due to the intes-
tate, and also to administer his estate, and his in respect of them the same responsibilities as
an executor, if appointed, would have had.

(2) Where a person dies possessed of real estate, the court shall, in granting letters of ad-
ministration or letters of administration with the will annexed, have regard to the rights and
interests of person interested in his real estate, and his heirs at law and devisees of his real
estate, if not of the next of kin, are equally entitled to the grant with the next of kin.

Discretionary power in appointment of administrator

7.

Where a person dies intestate, or leaves a will, but without having appointed an executor
willing and competent to take probate, or where the executor at the time of the death of the
person resides out of the Province, and it appears to the court to be necessary or convenient
by reason of the insolvency of the estate of the deceased or of other special circumstances
to appoint some person to be the administrator of the estate of the deceased, or part of it,
other than the person who but for this section would have been entitled to a grant of ad-
ministration, the court may, in its discretion, appoint a person it thinks fit to be the adminis-
trator, on his giving security the court shall direct. Every such administration may be lim-
ited or on condition or otherwise, as the court thinks fit.

Right to apply for discharge

31.

(1) A personal representative of a deceased person may at any time apply to the court to be
discharged from his office, whether as personal representative alone or as personal repre-
sentative and trustee.



(2) A personal representative may make the application whether he has been appointed
executor under a will or administrator by the court, and in either case either alone or jointly
with another person, and either before or after a grant of letters probate or letters of admini-
stration, and whether the personal representative is a trustee of the estate or part of it or not,
and whether the personal representative has dealt with the estate or a portion of it or not, or
has to any extend acted in the exercise of a trust or power conferred on or vested in him or
not.

Procedure on application

32.

The application shall be made ex parte by notice of motion supported by an affidavit, set-
ting out the circumstances and showing what parties are interested in the estate under ad-
ministration or to which the trusts apply. On hearing of the application the court may, if the
court thinks it expedient, give directions as to the parties to be served with a notice of the
further hearing of the application, and may prescribe the manner of giving the notice,
whether personally or by way of substituted service or by any manner of service, outside
the Province of otherwise, and the limit of time of the notice, and may adjourn the hearing
of the application.

Passing of accounts and order for discharge of personal representative

33.

Where the accounts of the personal representative applying for discharge have been passed
under section 101 of the Trustee Act, and the court is satisfied that no further passing of
accounts is necessary, or where all parties agree, then on a person or trust company being
appointed under this Part in the place and stead of the personal representative applying for
discharge, and on compliance with section 35, the personal representative applying for dis-
charge is, on the order of the court to that effect, discharged as personal representative, and
is, except in respect of undisclosed acts, neglects, defaults or accounts, or dishonest or un-
lawful conduct, or breach of trust while holding office as the personal representative, re-
leased from all actions, claims and demands for or concerning his office as personal repre-
sentative. The production of an office copy of the order discharging him and approving of
the passing of his accounts is, except as state above, an absolute bar to any such action,
claim or demand.

PART 5

Interpretation

85.

In this Part and Parts 10 and 11

“common law spouse” means either a person who is united to another person by a marriage that,

although not a legal marriage, is valid by common law, or a person who has lived and co-
habited with another person as a spouse and has been maintained by that other person for a
period of not less than 2 years immediately preceding his death; and

“illegitimate child” means, in respect of the estate of his father, an illegitimate child who was

born out of wedlock and has not been legitimized by operation of law, and who was under
the care, control, maintenance or protection, either physically or financially, of his father
for a period of not less than one year immediately preceding his father’s death.

Allowance for common law spouse and illegitimate children

86.

Where an intestate leaves surviving him in the Province a common law spouse or an ille-
gitimate child, the court may order that there be retained, allotted and applied for the sup-



port, maintenance and benefit of the common law spouse or of the illegitimate child, or
both, so much of the net real or personal estate, or both, of the intestate as the court sees fit,
to be payable in the manner the court directs.

Application by motion
87. An application under this Part may be made by motion by the common law spouse, the ad-
ministrator of the intestate’s estate, the illegitimate child or by a person acting as guardian
or next friend, if the illegitimate child is a minor, and on the hearing of the application the
court may consider all the evidence that may be relevant in making an order under section
86.
Notice to other parties
88. Where the intestate leaves surviving him a widow or widower, or a legitimate child, no or-
der shall be made under section 86 until notice of the application has been given to the
widow or widower, the legitimate child or a person acting as guardian or next friend if the
legitimate child is a minor, and to the administrator of the estate giving them an opportunity
to be heard.

Limitation of actions

89. An application under this Part shall be brought not later than 6 months after the date on
which administration of the estate was granted.

PART 7
Interpretation
94. In this Part

“estate” includes both real and personal property;
“issue” includes all lawful lineal descendants of the ancestor.

Application

95. (1) This Part, except sections 96, 98(b), 107 and 110, applies only in cases of death on and
after May 1, 1926.

(2) Section 98 (b) applies only in cases of death on or after April 1, 1958
(3) Section 96 applies only in cases of death on or after April 1, 1955.

(4) Section 96, as amended by the Administration Act Amendment Act, 1963, applies only
in cases of death on or after April 1, 1963.

(5) Section 96, as amended by the Administration Act Amendment Act, 1966, applies only
to the estates of persons who die on or after April 1, 1966.

(6) Section 107 shall for all purposes be deemed to be and to declare the law as in force on
andn from December 19, 1925, except as to property of an estate set off or assigned as
dower to a widow before March 29, 1934.

(7) Section 110 applies only in cases of death on and after April 1, 1959.



Intestate leaving spouse and issue

96. (1) If an intestate dies leaving a spouse and issue, his estate, where the next value of it does
not exceed $20,000, shall go to his spouse.

(2) Where the net value exceeds $20,000, the spouse is entitled to $20,000 and has a
charge on the estate for that sum.

(3) Of the residue of the estate, after payment of the sum of $20,000, where the intestate
dies leaving

a spouse and one child, 2 shall go to the spouse;
a spouse and children, 1/3 shall go to the spouse.

(4) Ifachild has died leaving issue and the issue is alive at the date of the intestate’s death,
the spouse shall take the same share of the estate as if the child had been living at the date.

(5) In this section “net value” means the value of an estate wherever situated, both within
and without the Province, after payment of the charges on it and the ebts, funeral expenses,
expenses of administration probate fees.

Aliens

97. The land in the Province of a person who is not a Canadian citizen and who dies intestate
shall be distributed as if he had been a Canadian citizen.

Issue
98. If an intestate dies leaving
issue, his estate shall be distributed, subject to the rights of the spouse, if any, per
stirpes among the issue;
a spouse but no issue, his estate shall go to his spouse.
Neither spouse nor issue
99. If an intestate dies leaving no spouse or issue, his estate shall go to his father and mother in
equal shares if both are living, but if either of them is dead the estate shall go to the survi-
VOr.
No spouse, issue or parent
100. If an intestate dies leaving no spouse, issue, father or mother, his estate shall go to his
brothers and sisters in equal shares, and if a brother or sister is dead, the children of the de-
ceased brother or sister shall take the share their parent would have taken if living, but no
further representation shall be admitted.
Where estate goes to next of kin
101. If an intestate dies leaving no spouse, issue, father, mother, brother or sister, his estate shall

go to his nephews and nieces in equal shares, and in no case shall representation be admit-
ted.



Distribution among next of kin

102. If an intestate dies leaving no spouse, issue, father, mother, brother, sister, nephew or niece,
his estate shall be distributed equally among the next of kin of equal degree of consanguin-
ity to the intestate, and in no case shall representation be admitted.

Kindred and half blood

103. For the purpose of this Part, degrees of kindred shall be computed by counting upward
from the intestate to the nearest common ancestor and then downward to the relative. The
kindred of the half blood shall inherit equally with those of the whole blood in the same
degree.

Posthumous births

104. Descendants and relatives of the intestate, conceived before his death but born thereafter,
shall inherit as if they had been born in the lifetime of the intestate and had survived him.

Advances to children

105. (1) OWhere any child of a person who has died wholly intestate has been advanced by the
intestate by portion, the portion shall be reckoned, for the purposes of this section only, as
part of the estate of the intestate distributable according to law. If the advancement is equal
to or greater than the share of the estate which the child would be entitled to receive as
above reckoned, the child and his descendants shall be excluded from any share in the es-
tate; but if the advancement is not equal to the share, the child and his descendants are enti-
tled to receive so much only of the estate of the intestate as is sufficient to make all the
shares of the children in the estate and advancement equal as nearly as can be estimated.

(2) The value of any portion advanced shall be deemed to be that which has been ex-
pressed by the intestate or acknowledged by the child in writing, otherwise the value shall
be the value of the portion when advanced.

(3) The onus of proving that a child has been maintained or educated, or has been given
money, with a view to a portion is on the person so asserting, unless the advancement has
been expressed by the intestate, or acknowledged by the child, in writing.

Estate undisposed of by will
106. All the estate not disposed of by will shall be distributed as if the testator had died intestate
and had left no other estate.
Abolition of dower and curtesy
107. No widow is entitled to dower out of land of which her deceased husband died wholly or
partially intestate, or in land which was absolutely disposed of by her husband in his life-
time or by his will. No husband is entitled to an estate by the curtesy in the land of his de-
ceased wife dying intestate.
Matrimonial home and household furnishings to spouse

108. (1) In this section and section 109

a parcel of land shown as a separate taxable parcel on a taxation roll for the
current year prepared under the Taxation (Rural Area) Act or on a real property



tax roll for the current year prepared by the collector of a municipality, and that
has as improvements situated on it a building assessed and taxed in the current
year as an improvement, in which the deceased and his spouse were ordinarily
resident, owned or jointly owned by the deceased, and not leased to another
person; or

a share owned or jointly owned by the deceased in a corporation the memoran-
dum of association of which stipulates that a building owned or operated by the
corporation shall be owned and operated exclusively for the benefit of share-
holders in the corporation who are occupants of the building, where the value
of the share is equivalent to the capital value of a suite owned by the corpora-
tion, in which suite the deceased and his spouse were ordinarily resident, and
which was not leased to any other person;

“household furnishings” means chattels usually associated with the enjoyment by the spouses of
the matrimonial home.

(2) Notwithstanding section 107, and in addition to any other provision in this Part, but
subject to section 111, in an intestacy,

except where the matrimonial home would otherwise go
under this Part to a surviving spouse, the matrimonial home shall devolve to
and become vested in those persons by law beneficially entitled to it, and sub-
ject to the liability of the land comprising the matrimonial home for foreclosure
or the payments of debts, those persons by law beneficially entitled to it shall
hold the matrimonial home in trust for an estate for the life of the surviving
spouse, or so long as the surviving spouse wishes to retain the estate for life;
and

the household furnishings shall go to the surviving
spouse,

(3) This section applies to the estate of a person who dies on or after April 1, 1972.
Contiguous land not incidental to matrimonial home

109. Where, on application by any person who is, but for section 108, entitled to a share in the
distribution of the matrimonial home, it is shown that any land contiguous to the matrimo-
nial home could not reasonably be regarded as contributing to the use and enjoyment of the
matrimonial home as a residence, the court may decrease the size of the parcel of land that
devolves to and becomes vested in those persons by law beneficially entitled to itunder sec-
tion 108.

Illegitimate children

110. For the purposes of this Act, an illegitimate child shall be deemed to be the legitimate child
of his mother.

Separation as a bar

111. (1) The surviving spouse shall, in an intestacy, take no part of the deceased spouse’s estate
if the spouses had, immediately preceding the death of one spouse, separated for not less
than one year with the intention of living separate and apart, and had not during that period
lived together with the intention of resuming cohabitation, unless the court, on application,
otherwise orders.



(2) The court may, on the application of the surviving spouse, or of the executor or adminis-
trator, or of any person interested in the estate of the decreased spouse, and on evidence the
court considers relevant, determine the matter, and the court may in its discretion direct the
costs to be paid out of the state of the deceased spouse.

Uniform construction

112. This Part shall be so interpreted and constructed as to effect the general purpose of making
uniform the law of those provinces which enact identical or substantially the same provi-
sions.

APPENDIX J
WILLS ACT

(R.S.B.C. 1979, c. 434)

Revocation by marriage
15. A will is revoked by the marriage of the testator, except where

there is a declaration in the will that it is made in contemplation of the marriage; or
the will is made in exercise of a power of appointment of property which would not
in default of the appointment pass to the heir, executor or administrator of the testator
or to the persons entitled to the estate of the testator if he died intestate.

Revocation of gift on dissolution
16. (1) Where in a will a testator

gives an interest in property to his spouse;

appoints his spouse executor or trustee; or

confers a general or special power of appointment on his spouse, and after the
making of the will and before his death

a judicial separation has been ordered in respect of his marriage;

his marriage is terminated by a decree absolute of divorce; or

his marriage is found to be void or declared a nullity by a court then, unless a
contrary intention appears in the will takes effect as if the spouse had prede-
ceased the testator.

(2) In subsection (1) “spouse” includes a person considered by the testator to be his spouse.

APPENDIX K
UNIFORM RETIREMENT PLAN BENEFICIARIES ACT

(1975 proceedings, pages 30, 178)



Interpretation
1. Inthis Act

“participant” means a person who is entitled to designate another person to receive a
benefit payable under a plan on the participant’s death;
“plan” means

a pension, retirement, welfare or profit-sharing fund, trust, scheme, contract, or
arrangement for the benefit of employees, former employees, agents, or former
agents of an employer or their dependents or beneficiaries, or
a fund, trust, scheme, contract, or arrangement for the payment of an annuity
for life or for a fixed or variable term, created before or after the commence-
ment of this Act;

(c) “will” has the same meaning as in the Wills Act.

Designation of beneficiaries

2. A participant may designate a person to receive a benefit payable under a plan on the par-
ticipant’s death

by an instrument signed by him or signed on his behalf by another person in his pres-
ence and by his direction; or

by will,

and may revoke the designation by either of those methods.

Designation by will
3. A designation in a will is effective only if it relates expressly to a plan, either generally or
specially.

Revocation by will

4. A revocation in a will is effective to revoke a designation made by instrument only if the
revocation relates expressly to the designation, either generally or specifically.

Latest designation prevails

5. Notwithstanding the Wills Act, a later designation revokes an earlier designation, to the ex-
tend of any inconsistency.

Revocation of will
6.  Revocation of a will is effective to revoke a designation in the will.
Designations and revocations

7. Adesignation or revocation contained in an instrument purporting to be a will is not invalid
by reason only of the fact that the instrument is invalid as a will.

Revocation



8. A designation in an instrument that purports to be but is not a valid will is revoked by an
event that would have the ffect of revoking the instrument if it had been a valid will.

Idem
9.  Revocation of a designation does not revive and earlier designation.
Effective date
10. Notwithstanding the Wills Act, a designation or revocation in a will is effective from the
time when the will is signed.
Payment

11.  After the death of a participant who has made a designation that is in effect at the time of
his death, the person designated may enforce payment o the benefit payable to him under
the plan, but the person against whom the payment is sought to be enforced may set up any
defence that he could have set up against the participant or his personal representative.

Where Act and plan inconsistent
12.  Where this Act is inconsistent with a plan, this Act applies, unless the inconsistency relates
to a designation made or proposed to be made after the making of a benefit payment where
the benefit payment would have been different if the designation had been made before the
benefit payment, in which case the plan applies.
Where Act does not apply
13.  This Act does not apply to a contract or to a designation of a beneficiary to which the /n-
surance Act applies.
APPENDIX L
FAMILY RELATIONS ACT

(R.S.B.C. 1979, c. 121)
PART 3

Equality of entitlement to family assets on marriage breakup

43. (1) Subject to this Part, each spouse is entitled to an interest in each family asset on or after
March 31, 1979 when

a separation agreement;

a declaratory judgment under section 44;

an order or dissolution of marriage or judicial separation; or
an order declaring the marriage null and void

respecting the marriage is first made.

(2) The interest under subsection (1) is an undivided half interest in the family asset as a
tenant in common.



(3) An interest under subsection (1) is subject to

an order under this Part; or
a marriage agreement or a separation agreement.

(4) This section applies to a marriage entered into before or after this section comes into
force.

Declaratory judgment

44.  On application by 2 spouses married to each other or by one o the spouses, the Supreme
Court may make a declaratory judgment that the spouses have no reasonable prospect of
reconciliation with each other.

Family assets defined
45. (1) Subject to section 46, this section defines family asset for the purposes of this Act.

(2) Property owned by one or both spouses and ordinarily used by a spouse or a minor
child of either spouse for a family purpose is a family asset.

(3) Without restricting the generality of subsection (2), the definition of family asset in-
cludes

(a) where a corporation or trust owns property that would be a family asset if
owned by a spouse,
a share in the corporation; or
an interest in the trust owned by the spouse;

(b)  where property would be a family asset if owned by a spouse, property

over which the spouse has, either alone
or with another person, a power of appointment exercisable in favour of
himself; or

disposed of by the spouse but over
which the spouse has, either alone or with another person a power to re-
voke the disposition or a power to use or dispose of the property;

money of a spouse in an account with a savings institu-
tion where that account is ordinarily used for a family purpose;

a right of a spouse under an annuity or a pension, home
ownership or retirement savings plan; or

a right, share or an interest of a spouse in a venture to
which money or money’s worth was, directly or indirectly, contributed by or on
behalf of the other spouse.

(4) The definition of family asset applies to marriages entered into and property acquired
before or after March 31, 1979.

Excluded business assets

46. (1) Where property is owned by one spouse to the exclusion of the other and is used pri-
marily for business purposes and where the spouse who does not own the property made no



direct or indirect contribution to the acquisition of the property by the other spouse or to the
operation of the business, the property is not a family asset.

(2) In section 45(3)(e) or subsection (1), an indirection contribution includes savings
through effective management of household or child rearing responsibilities by the spouse
who holds no interest in the property.

Onus of proof

47.

The onus is on the spouse opposing a claim under section 43 to prove that the property in
question is not ordinarily used for a family purpose.

Marriage agreements

48.

(1) This section defines marriage agreement for the purposes of this Part and this definition
applies to marriage entered into, marriage agreements made and to property of a spouse
acquired before or after this section comes into force.

(2) A marriage agreement is an agreement entered into by a man and a woman prior to or
during their marriage to each other to take effect on the date of their marriage or on the
execution of the agreement, whichever is later, for

management of family assets or other property during marriage; or

ownership in, or division of, family assets or other property during marriage, or
on the making of an order for dissolution of marriage, judicial separation or a
declaration of nullity of marriage.

(3) A marriage agreement, or an amendment or rescission of a marriage agreement, must
be in writing, signed by both spouses, and witnessed by one or more other persons.

(4) Except as provided in Part, where a marriage agreement is made in compliance with
subsection (3), the terms described by subsection (2)(a) and (b) are binding between the
spouses whether or not there is valuable consideration for the marriage agreement.

(5) A minor who has capacity to marry has, with the prior consent of the Supreme Court of
a County Court, capacity to enter into a valid marriage agreement.

(6) Where a minor who has capacity to marry has purported to enter into a marriage
agreement without the consent required under subsection (5), the Supreme Court or a
County Court may at any time order that the marriage agreement is binding on and is for
the benefit of the minor.

(7) In a marriage agreement, a dum casta provision applicable where the spouses are living
separate and apart is null and void.

(8) A provision of a marriage agreement that is void or voidable is severable from the other
provisions of the marriage agreement.

(9) Where a marriage agreement provides that specific gifts made to one or both spouses
are not disposable without the consent of the donor, the donor shall be deemed to be a party
to the marriage agreement for the purpose of enforcement of amendment of the provision.

Filing in land title office



49.

(1) A spouse who is a party to a marriage agreement or separation agreement may sign and
file a notice in prescribed form setting out

the full name and last known address of each spouse who is a party to the mar-
riage agreement or separation agreement;

a description of land to which the marriage agreement or separation agreement
relates; and

the provisions of the marriage agreement or separation agreement that relate to
the land described in the notice in the land title office of the land title district in
which land described in the notice is situated.

(2) On the filing of a notice under subsection (1), accompanied by payment of the pre-
scribed fee, the registrar may register the notice, in the same manner as a charge is regis-
tered, against the land described in the notice.

(3) Where a notice is registered under subsection (2), the registrar shall not allow registra-
tion of a transfer, mortgage, agreement for sale or conveyance of the fee simple in the land,
or lease of the land, unless each spouse or former spouse who is a party to the marriage
agreement or marriage separation signs and files in the land title office a cancellation or
postponement notice in prescribed form.

(4) Where a spouse or former spouse

cannot, after a reasonable search is made, be located;

unreasonably refuses to sign or file a cancellation notice
under subsection (3); or

is a mentally incompetent person,

The Supreme Court may, on application, order that the registrar cancel or postpone the no-
tice of marriage agreement or separation agreement.

(5) Where a cancellation or postponement notice is filed under subsection (3) or an order is
made under subsection (4), the registrar shall cancel or postpone the registration of the no-
tice of marriage agreement or separation agreement in the same manner as the registration
of a charge is cancelled or postponed.

(6) Where a provision of a marriage agreement or of a separation agreement relates to a
mobile home, this section applies

for the registration of the notice described in subsection (1) as a security in-
strument under the Mobile Home Act against the mobile home; and

on registration of the notice, to subsequent dealings with the mobile home and
notice.



