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To THE  HONOURABLE  BRIAN R. D. SMITH, Q.C., 
 ATTORNEY GENERAL OF THE PROVINCE

 OF BRITISH COLUMBIA:

 The Law Reform Commission of British Columbia has the honour to present the 
following:

REPORT ON
REVIEW OF CIVIL JURY AWARDS

 Although the role of the civil  jury is to make findings of fact  in the case before it, 
in certain circumstances the law may permit the trial judge to take the case away from the jury or 
to direct a new trial.  The Court of Appeal also has jurisdiction in some cases to review jury 
awards.  The circumstances when the trial judge or the Court of Appeal may intervene, however, 
are fairly circumscribed and, even where the circumstances clearly warrant judicial intervention, 
the procedures which surround it and the results which flow from it often result in unnecessary 
expense to the parties.

 The Commission undertook this study after one aspect of jury  review  was re-
ferred to us for consideration by  your predecessor.  In this Report,  recommendations are made to 
modify  the jurisdiction of a trial judge and of the Court of Appeal to review and vary a jury 
award that is wholly inappropriate.  It is also recommended that juries be given information re-
specting damage awards made in similar cases.  Adopting that practice may significantly reduce 
the need for review of civil jury awards.

 



 
CHAPTER I           INTRODUCTION 

A.   The Jury

 In a civil action involving a jury, the jury  is the trier of fact.  It considers and 
weighs the evidence and gives a verdict consisting of its conclusions about the facts in dispute.  
The judge conducts the trial, directs the jury  on matters of law and reviews evidence.  In many 
cases, the role of a trial judge sitting with a jury consists of entering judgment in accordance with 
the jury∗s findings.  For example, in a negligence action the jury must determine whether the 
plaintiff was injured by  the defendant∗s negligence and, if so, what measure of damages would 
compensate the plaintiff for that injury.  In such an action, the judge would give judgment based 
on the jury∗s findings,  unless exception  were taken to those findings.

 While the general rule is that a civil trial will take place before a judge alone, a 
party  to litigation has a right  to have the matter tried by a jury, by giving notice, subject to Rules 
39(18) and 39(20) of the British Columbia Supreme Court Rules. Rules 39(18) and 39(20) pro-
vide as follows:
Trial Without Jury in Certain Proceedings
 (18) A trial shall be heard by the Court without a jury where it relates to
 (a) the administration of the estate of a deceased person,
 (b) the dissolution of a partnership or the taking of partnership or other accounts,
 (c) the redemption or foreclosure of a mortgage,
 (d) the sale and distribution of the proceeds of property subject to any lien or charge,
 (e) the execution of trusts,
 (f) the rectification, setting-aside, or cancellation of a deed or other written instrument,
 (g) the specific performance of a contract,
 (h) the partition or sale of real estate,
 (i) the custody or guardianship of an infant or the care of an infant∗s estate, or
 (j) a matter referred to in Rule 10(1). (MR 427; ER 33/5.)

Court May Refuse Jury Trial
 (20) Except in cases of defamation, false imprisonment and malicious prosecution, a party to whom a 
notice under subrule (19) has been delivered may apply

(a) within 7 days for an order that the trial or part of it be heard by the Court without a jury on 
the ground that the issues require prolonged examination of documents or accounts or a 
scientific or local investigation which cannot be made conveniently with a jury or the issues 
are of an intricate or complex character, or

(b) at any time for an order that the trial be heard by the Court without a jury on the ground that 
it relates to one of the matters referred to in subrule (18). (MR 426a, 429; ER 33/5.)

 What will constitute matters too intricate or complex to be submitted to a jury  depends 
upon the facts in each case.  Malpractice actions involving technical evidence2  and allegations of 
negligence and contributory negligence3  have been held to be suitable for jury  trials.  In recent 
cases,4  submissions that matters involving discount rates, costs of future care and future loss

of earning capacity are too complex to be heard by  juries have been unsuccessful.  On the other 
hand, trials involving issues of both tort and contract,5  applications under the Family Compensa-
tion Act6  or difficult distinctions between the liability  of licensees and invitees,7  have been held 
to be inappropriate for a jury.



 British Columbia courts are reluctant to diminish a litigant∗s entitlement to trial by  jury. 
Trial by jury is regarded as a fundamental right.  It has been said:8

Curtailment of the right to jury trial should occur only to the extent this is clearly shown to be necessary; if this case 
is unsuited to jury trial, then the use of juries in similar personal injury cases will be equally inappropriate, and an 
institution which has long enjoyed public esteem, and the respect of the courts,  will cease to play much of its his-
toric role in civil proceedings in this province.”

 In Foster v. Prins, Hutcheon J. remarked:9

As to the right of a plaintiff to have a trial by jury, I am very much impressed with the undoubted fact that cases of 
this kind, and in this I include the question of whether the alleged condition of the plaintiff flows from the accident, 
have been decided by juries for many years.  In my view, if there is to be a change, it must be brought about either 
by a change in the rules or by some other legislative change, or by the presentation of evidence that members of the 
juries are protesting about the complexity of the task.

 Jury  participation involves the public in the administration of justice, ensuring that  the 
law remains in touch with the needs and the views of the community.  The virtues and the defects 
of the jury system are widely acknowledged.  It has been observed, for example, 

The value of the jury system is that it brings to the law the application of the common sense existing in the commu-
nity. If judges alone fix all the damages in personal injury actions it is thought that because of their “cloistered” posi-
tion they might not keep pace with the times.
 In some instances judges∗ awards might be too low, in others too high.  The jury therefore has an educating 
effect upon the law because if juries consistently award damages which are markedly different than those fixed by 
judges themselves then it seems the judiciary should examine the basis for its assessments.
 On the other side of the coin, experience has shown that jury awards wander from one extreme to another 
in circumstances where different plaintiffs have similar injuries.   Sometimes a jury will give one such plaintiff noth-
ing or perhaps a modest verdict of $200.  Other times a plaintiff with an almost identical injury might receive from a 
jury an award of $100,000.
 None of these decisions are collected in any organized way as are reasons of judges, and so it is impossible 
to say with any degree of accuracy what effect civil jury verdicts in personal injury actions actually do have on our 
system of law.
 In addition, it is a fair guess that less than 2 to 3 per cent of the personal injury actions tried in British Co-
lumbia are decided by a jury.  The remainder is heard by a judge alone.  Still there are innumerable instances where 
juries return verdicts in keeping with the evidence and these verdicts are not substantially at odds with what a judge 
would have given if sitting without the assistance of a jury.
 The average civil jury case usually remains a secret to the rest of the world when it is over. The decision 
seldom receives much publicity in the media except in isolated instances. This contrasts in some ways with the bar-
rage of material on jury awards that comes to us from south of the border. Consequently it is a good guess that lay-
men who serve on juries have heard far more about the dollar value of jury verdicts given in the United States of 
America than they have about those rendered in British Columbia, let alone other Canadian provinces.

 Juries may have problems determining the appropriate measure of damages and in many 
cases their findings are difficult to justify.  In part, unusual results are due to a jury deciding out 
of sympathy or prejudice rather than logic.  For example, in one case involving a motor vehicle 
collision, the defendant was Buster∗s, a towing company  operating in Vancouver. They  removed 
cars illegally parked.  In the conduct of their business, they generated a great  deal of ill will 
among the residents of Vancouver.  The jury found, in this case, that Buster∗s was only 5% liable 
for damages, but set damages at $455,000. It was said:
...the name “Buster∗s” is, in Vancouver, to be equated with the religious concept of anathema, and it is expected that 
the plaintiff would, in the jury∗s eyes, be entitled to enormous sympathy, particularly because of the terribly serious 
nature of his injuries.  Their sympathy clearly shows in the quantum of damages.

 In Benson v. Kwong Chong,  a case which involved a motor collision between people of 
different racial origins, the jury found in favour of the (white) plaintiff. Their verdict was over-
turned on appeal.  A new trial was ordered.  In all, three trials were held.  Each time the jury 
found for the plaintiff and each time the Court of Appeal held the jury  was wrong.  The reports 



do not reveal why the juries consistently  came to a conclusion which the Court of Appeal could 
not accept and one might suspect that the juries were motivated by racial prejudice.  The matter 
finally went to the Privy Council, which concluded that a verdict must be entered for the plain-
tiff.

 In other cases, an unusual result  may be attributable solely to the jury∗s inability  to un-
derstand the issues in dispute.  In Kraus v. Woodwards Stores Ltd.,  for example, the plaintiff was 
an elderly woman who had been bumped by a sales clerk.  She fell and was injured.  If the sales 
clerk had been negligent, the defendant department store would have been vicariously liable in 
damages for the acts of its employee.  The jury listened to the evidence, retired and returned. 
They  told the judge they thought the department store should be a defendant in the action and, to 
their surprise, were informed by  the judge that the department store was the defendant.  They 
were bewildered by  the concept of vicarious liability.  The verdict they  finally delivered appeared 
to be based more upon concepts of occupier∗s liability  than  negligence.  In effect, the jury∗s 
findings were based upon issues extraneous to those actually in dispute.

 Cases such as these call into question the utility of jury trials. Even though juries are usu-
ally composed of responsible people who return verdicts which cannot be successfully chal-
lenged, from  time to time curious results ensue, which, if permitted to stand, would be unjust.
Historically, only a few means have been available to place controls on jury verdicts to avoid un-
just results.  The first method was the writ  of attaint.  Later the appeal courts were able to order 
new trials:

It must be remembered that in a jury case the verdict was in early days final, subject only to the ancient writ of at-
taint against the jury, which has been obsolete for many centuries (see Blackstone∗s Commentaries. bk. 3, c. 25), 
while matters appearing on the record might form the subject of a motion to arrest judgment or to enter judgment 
non obstante veredicto.   In the seventeenth century the practice of granting new trials came into vogue.  But no one 
was allowed to apply for a new trial on a point of law unless he had taken it at the trial.   A n application for a new 
trial on the ground 
that the verdict was against the weight of evidence was, of

course, a different matter altogether,  and on the hearing of a rule for a new trial upon this ground it is now open to 
the court of appeal to enter judgment on the ground that there was no evidence, always subject to the consideration 
that the point must have been taken at the trial, as there is nothing in the rule to supersede the existing law upon the 
subject.

 The current powers of a trial judge and of the Court of Appeal to reject or modify a jury 
verdict are limited.  A Court  of Appeal will, in most cases, refuse to vary a jury verdict.  The 
powers of a trial judge or Court of Appeal, in this respect, depend in large part upon the functions 
juries are intended to serve in the administration of justice.  Nevertheless, because strange and 
unjust results do arise from time to time, the law respecting review of jury  awards should be ex-
amined.  This is a matter which was referred to us by the former Attorney General.

B.  Sources of Jurisdiction

 In Chapter II, we examine the jurisdiction of a trial judge to review a jury∗s verdict.  In 
Chapter III, we examine the jurisdiction of the Court of Appeal to review the judgment of a trial 
judge as well as the verdict of a jury.



 It is difficult to determine in many cases whether the sources of these jurisdictions are 
inherent or flow from statute.  For the most part, those are questions which need not be resolved, 
although occasionally the current powers of a trial judge or of the Court of Appeal cannot be de-
termined without addressing that  issue.  Our discussion of the sources of the courts∗ jurisdiction 
is confined to these latter cases.

 In our discussion of the current law, we refer to various practices adopted by the courts. 
Where those practices have been specifically altered by  legislation, that legislation is referred to. 
The case law of other commonwealth  jurisdictions in which similar practices have been adopted 
is useful to consider and we refer to some English, New Zealand and Australian cases, as well as 
cases arising out of other Canadian jurisdictions.  

 English case law is particularly  helpful since the practice of our courts has been shaped 
by that of English courts and, until the 1976 revision of the Supreme Court Rules, our rules of 
court were modelled after, if not identical to, the English Rules.

CHAPTER II           JURISDICTION OF TRIAL
              JUDGE OVER JURY

A. Taking the Case from the Jury

 The jury is the trier of fact. If there is enough evidence adduced at trial to put a matter in 
issue, the question of weight to be given to that evidence must be left to the jury.

 Where there is no evidence or the evidence is insufficient to support the plaintiff∗s case, 
the trial judge should discharge the jury. A motion that there is insufficient evidence to go to the 
jury made at the close of the plaintiff∗s case is called a motion for a non-suit.  A motion to that 
effect made at the close of the defendant∗s case is for dismissal.  If the onus of proof is on the 
defendant and he has not satisfied it, the trial judge should direct a verdict for the plaintiff.  The 
trial judge has jurisdiction to withdraw a particular question or the whole case from the jury, ei-
ther on the request of counsel or otherwise. 7                 [1940]    S.C.R.   290.  It has been said:2

...[W]hile neither the judge at the trial nor this Court of Appeal is or are judges of fact, yet both the one and the other 
are, for all purposes,  judges of the question of the absence of fact, by which I mean, judges of the question whether 
there was any evidence to go to the jury or any evidence upon which a jury could reasonably find a verdict for the 
plaintiff.

 If there is no evidence, the trial judge must discharge the jury or, if the jury∗s verdict is 
accepted, the Court of Appeal must set  aside that verdict.3 Where there is some evidence, the trial 
judge must decide whether a jury could reasonably come to a conclusion based on it. If not, the 
trial judge may direct a verdict or enter a non-suit.4

 It has been said that:
...there is in every case . . .  a preliminary question which is one of law, viz., whether there is any evidence on which 
the Jury could properly find the question for the party on whom the onus of proof lies.   If there is not, the Judge 
ought to withdraw the question from the jury and direct a nonsuit if the onus is on the plaintiff or direct a verdict for 
the plaintiff if the onus is on the defendant . . . [I]t is now settled that the question for the judge (subject of course to 
review) is .  . . not whether there is literally no evidence, but whether there is none that ought reasonably to satisfy 
the jury that the fact sought to be proved is established.



 Nevertheless, the line between insufficient evidence and sufficient evidence, is difficult to 
draw.6

 In Danley v. C.P.R.  for example, D, an employee of the defendant, was killed while en-
gaged in his work of coupling and uncoupling cars during switching operations.  No one saw the 
accident.  Evidence was led that other employees were aware that the coupling lever D had used 
was defective.  The jury  found that the defendant was negligent and that there was no contribu-
tory

negligence on the part of D.  It awarded damages of $8,000.  The Saskatchewan Court of Appeal 
reversed the jury∗s verdict, finding that there was insufficient evidence for the jury  to decide the 
issue. The jury∗s conclusion was based on mere conjecture. The Supreme Court of Canada re-
stored the trial judgment.  The jury, not the Court  of Appeal, is entitled to draw inferences and it 
does not matter that its verdict may not commend itself to the judgment of the Court.

 Rinfret and Kerwin JJ. dissented:8

I am unable to find that the jury had before them any evidence upon which they could do more than guess at the 
cause of the unfortunate accident.

 In  Hiddle  v. National Fire and Marine Insurance Company of New Zealand,9  the plain-
tiff, whose inventory had been destroyed, brought a claim against his insurers.  Under the insur-
ance policy, the plaintiff had to submit a detailed account of his loss.  He submitted a very gen-
eral account.  The insurance policy  provided that, unless a detailed account was submitted within 
15 days of loss, the insured was not entitled to claim.  The trial judge held that there was not 
enough evidence to go to the jury.  The plaintiff contended that the question of whether the ac-
count was sufficiently  detailed was one that should go to the jury.  Upon appeal, it was held that 
the jury  could not reasonably  give a verdict to the plaintiff on the evidence and that the trial 
judge was correct to direct a non-suit.  The court might as easily have concluded that the ques-
tion of whether the account submitted was sufficiently detailed to satisfy  the provisions of the 
insurance contract was a question of fact that should be decided by the jury.

 The case should be left to the jury where the evidence on a question of fact is conflicting.  
The case should be withdrawn from the jury where the only issues that remain are issues of law.   
For example, if the plaintiff alleges libel and proves the words were defamatory, but the defen-
dant establishes privilege, the judge should not leave the issue to the jury, since the issue of privi-
lege is one of law.

 If there is no evidence or the evidence is insufficient, the trial judge is under a duty to 
withdraw the case from the jury.  Trial judges are reluctant to exercise that jurisdiction for two 
reasons.  First, they must be careful not to intrude into the jury∗s jurisdiction as fact  finder.  Sec-
ond, the difficulty of distinguishing insufficient evidence from sufficient evidence creates the 
possibility of an appealable error.   In  Littley v. Brooks,  for example, the trial judge withdrew 
the case from the jury, holding that there was insufficient  evidence that the defendant was negli-
gent.   That decision was upheld on appeal to the Ontario Court of Appeal, but reversed by  the 
Supreme Court of Canada, which held that there was sufficient evidence to go to the jury.  
Clearly, if so many judges disagree on the sufficiency of evidence, the question is a highly  sub-
jective one that  may be difficult to resolve.   It has been observed:  

In disposing of this question, as, e.g., in negligence cases, the Judge must keep in mind the dissimilar functions of 
Judge and jury,  and decide it upon his opinion as to whether the facts are such that the jury may reasonably act upon 
them.  “The Judge has to say whether any facts have been established by evidence from which negligence may be 
reasonably inferred; the jurors have to say whether, from those facts, when submitted to them, negligence ought to 
be

inferred.  It is, in my opinion, of the greatest importance in the administration of justice that these separate functions 
should be maintained, and should be maintained distinct”: per Lord Cairns in Metropolitan R. Co. v. Jackson (1877), 



3 App. Cas. 193 at p. 197.  In doing so he runs the risk that an appellate Court may find that he should have with-
drawn the case or issue from the jury, or that he should not have done so.   In the former case,  comparatively little 
harm may have been done; for the appeal Court can make the proper disposition of the case.  In the latter case, how-
ever, there is no finding of the jury on the facts of the case as a whole or upon the issue withdrawn, and a new trial 
with [its] consequent expense and delay is inevitable. (Original emphasis)

 Consequently, a practice grew up of letting the case go to the jury.  The trial judge would 
then consider the jury∗s verdict and whether it was appropriate to enter a non-suit  or direct a 
verdict:

It is no wonder that trial Judges have been loath to withdraw cases or issues from the jury even where the evidence 
is weak or almost non-existent but have preferred to procure the jury∗s verdict thereon. When this has been done the 
trial Judge may then review his opinion as to the sufficiency of the evidence, and give judgment under 0. 34, r. 32 
according to or contrary to the jury∗s finding or findings.

 This practice has been adopted in a number of cases   and approved by the Supreme Court 
of Canada.17

 However, the practice of reserving decision on a motion for non-suit, dismissal or di-
rected verdict until after the jury returns its verdict has been disapproved by the House of Lords. 
In Skeate v. Slaters, Ltd.,18 it was said19 that the practice:
may result in a jury giving a verdict for the plaintiff and the judge then giving a judgment for the defendant, and is 
not without objection as it leads to misconception.

The test for whether a trial judge may ignore the jury∗s verdict is whether he could have directed 
the verdict  before submitting it to the jury.  If not, then even if the jury is hung, the trial judge 
cannot direct the verdict.20

B. Entering Judgment

Rule 41(1) of the British Columbia Supreme Court Rules provides that:
(1) No application for judgment is necessary except where an enactment or these rules otherwise provides. (MR 
463)

Under the former Supreme Court Rules, 0. 36, r. 39 provided that:
39. The Judge shall, at or after trial, direct judgment to be entered as he shall think right (Form 11, App. F). No 
motion for judgment shall be necessary in order to obtain judgment. Any appeal from the judgment so directed shall 
be to the Court of Appeal.

 The revision of this rule, by deleting “The Judge shall, at or after trial, direct judgment to 
be entered as he shall think right”, raised several issues, which  have  now  been resolved.

 First, however, it is important to discuss the significance of 0. 36, r. 39, which was identical to 
the English rule.  In  Skeate  v. Slaters, Ltd., Sheasgreen v. Morgan22  and Silver’s Garage Ltd. v. 
Town of Bridgewater,23   it was held that the judge∗s jurisdiction to enter a verdict contrary to that 
arrived at by the jury provided he could have taken the case from the jury, was based upon that 
rule.  In Skeate v. Slaters, Ltd., it was observed that the reference in the rule to Form 11, App. F, 
was to a document to be used for entering judgment when the trial was by a judge without a jury.  
That suggested that the rule had no application to trials with a jury.  Lord Buckley concluded, 
however, that the rule should not be read restrictively.

 The judge∗s discretion,  however, is restricted.  He may not enter any verdict that he 
thinks right.  He can only enter a verdict if he could have withdrawn the case from the jury.  A 



trial judge may not apply the principles referred to by an appellate court when reviewing the ver-
dict of a
 jury. 

 The revision of 0. 36, r. 39, raised the issue of whether the ability of a trial judge to reject 
a verdict had been further restricted or removed.  That issue was considered by the British Co-
lumbia Court of Appeal in  LeBlanc  v. Corporation of the City of Penticton.  They concluded 
that the revision of that rule had not changed the law.

 A trial judge sitting with a jury may reject its verdict in a number of circumstances; but 
only if the judge could have directed a verdict before the matter was considered by the jury on 
the basis of insufficient evidence or no evidence, may the judge enter a verdict contrary to that 
arrived at by the jury. There is one exception to that principle.26 Where the jury is confused by 
the issues and fails to consider the real point in issue, instead embarking on some perverse ven-
ture of its own, a new trial must be ordered, unless
 (a) it is clear from the evidence that no cause of action existed at all,27 or

(b) finding certain facts to be proved inferentially denies the existence of all other 
facts so pleaded.28

In Haynes v. C.P.R.,  for example, the headnote reads in part:30

Generally speaking, a trial judge could not substitute his opinion for that of a jury and the greatest caution should be 
exercised before interfering with the verdict of a jury. In the case at bar, however, the trial judge rightly observed 
that the jury∗s findings could not, as a matter of law, support a verdict that the company∗s negligence amounted to 
reckless disregard for plaintiff∗s safety, and it was his duty to say so and to dismiss the action.

 Should the trial judge disagree with the jury∗s conclusions respecting credibility  or suffi-
ciency of evidence, he may not substitute his opinion for that of the jury.  Where the jury∗s find-
ings of fact do not amount to a wrong recognized at law, however, the trial judge should reject its 
verdict and enter judgment consistent with its findings.  In Haynes, for example, the trial 
judge concluded that the jury∗s findings of fact could not in law amount to acts or 
omissions which, taken cumulatively, could prove that the C.P.R. was guilty of reckless 
disregard for the plaintiff∗s deceased husband.  The British Columbia Court of Appeal held that the 
trial judge should have non-suited the plaintiff after the jury∗s verdict. Branca  J. A. said:

It was, in effect, a finding at law that there was no evidence to prove negligence amounting to a reckless disregard 
for the safety of Haynes. It was not a substitution of the views of the learned trial judge for those of the jury. It was a 
case of the trial judge accepting the jury∗s findings and saying that the findings in law could not amount to a reck-
less disregard.

 In C.N.R. v. Lancia,32  a boy, trespassing, fell from a train and was injured.  The conductor had shouted at 
him to get off the train (the boy was hanging on a ladder).  The jury found the parties each 50% liable for the acci-
dent. The conductor∗s shout, the jury held, constituted a fault. The Supreme Court of Canada held that the jury was 
entitled to determine whether the conductor had actually shouted, but only the judge could determine whether that 
was a fault.  The trial judge, who had reluctantly accepted the answers of the jury, should have rejected its verdict.

 In Sheasgreen v. Morgan,33 Manson J. directed the jury that an infant could be found contributorily negli-
gent.  After the jury returned, he decided his direction was wrong and varied its verdict.

 Very seldom will a trial judge be in a position to exercise this jurisdiction.  If there is some evidence upon 
which a jury could reach its verdict and the verdict is unequivocal, a judge must accept the result.34  Moreover, some 
cases have suggested that if the defendant fails to move for a non-suit before the case is left to the jury, he  may  not 
make that motion after they have given their verdict.35  The defence  must take the consequences of not moving for a 
non-suit and adducing evidence.36

 The better view appears to be that a motion before the case is left to the jury is not a necessary condition for 
the exercise of that jurisdiction.  The jurisdiction is linked to the trial judge∗s ability to withdraw the case from the 



jury.  If he could have withdrawn the case before the jury considered it,  then he should be able to reject their verdict 
on the same grounds after, despite the fact that no motion was made before the case was left to the jury.

C. Directing a New Trial

 There are other circumstances where the trial judge may reject a jury verdict, but in those cases he may not 
enter his own verdict.38 He may redirect the jury, but if their verdict is still unsatisfactory, his only course is to direct 
a new trial:39

 I should add that there is a vital distinction between the cases in which judgment may be entered on the 
ground that there was no evidence and those in which a new trial may be ordered on the ground that the verdict was 
against the weight of evidence. Judgment can be entered only if there was in point of law no evidence fit to be left to 
the jury. If there was any evidence, however plain it may
appear on the probabilities of the case or the balance of evidence that the jury went wrong, a new trial only can be 
ordered.  This distinction is not impaired in the slightest degree by the rule now well established that a verdict will 
not be disturbed unless it be one which the jury could not reasonably find.

 If the jury∗s verdict is incomplete, or parts of it  conflict, the proceeding is characterized 
as a “mistrial.”  If the jury∗s verdict is clear but against the weight of evidence and unreasonable, 
the jury∗s verdict is said to be “perverse.”  The trial judge must accept the jury∗s verdict unless 
there has been a  mistrial or the verdict is perverse.  He may not order a new trial.  Unless there 
has been a  mistrial or the verdict is perverse, ordering a new  trial is essentially an appellate 
function.40

 In  Shields  v. North America Life Assurance Co.,  the deceased insured had made mate-
rial misrepresentations on his application for coverage.  He said he was in good health, but evi-
dence disclosed that he had been under the care of a doctor for continuing stomach trouble.  The 
jury found that the deceased∗s representations were true.  The Saskatchewan Court of Appeal 
reversed the jury∗s verdict  and ordered judgment for the defendant (under the Saskatchewan 
Rules of Court), on the ground that the jury∗s verdict was perverse.  Probably, the trial judge 
should have rejected the jury∗s verdict because it  was perverse.  The trial judge in those circum-
stances, however, would only be able to direct a new trial.

 The current British Columbia Supreme Court Rules confer upon the trial judge limited 
jurisdiction to enter judgment in some of these circumstances.  In the following discussion we 
will consider these aspects of the trial judge∗s jurisdiction to reject a jury verdict.

1. REDIRECTION

 The trial judge may  send the jury back to reconsider its answers before accepting its ver-
dict,42 several times if necessary,43 and the jury may alter its verdict before it is finally recorded.44  

After it has been discharged, however, the jury cannot be recalled to rectify its verdict.45  Moreo-
ver, even after the jury is discharged, the judge cannot express an opinion as to what he would 
have awarded in the circumstances.46  To do so would invade the jurisdiction of the Court of Ap-
peal.

 If a jury returns an unsatisfactory verdict, redirection by the trial judge is important  for 
several reasons.  First, it  is possible that the jury  misunderstood aspects of the evidence or issues 



which they were supposed to resolve.  If the misunderstanding can be corrected, the jury will re-
turn a satisfactory  verdict.  Second, if the jury  does not satisfactorily resolve the issues put to 
them, the trial judge does not have the jurisdiction to do it for them.47  Redirection may save the 
expense of a new trial.  Third, redirection may clarify the jury∗s answers, so that, if an 
appeal is taken from their verdict, the Court of Appeal is not placed in the position of 
having to guess what was in the minds of the jurors.48   The case of Gavin v. Kettle Valley Rail-
way49 involved a collision between a train and an automobile. The jury could not decide who was 
at fault and suggested that the plaintiff and the defendant split  liability 50-50.  The British Co-
lumbia Court  of Appeal criticized the trial judge.  By failing to redirect the jury he placed the 
Court of Appeal in the position of having to guess what was in the jurors∗ minds.  The Court of 
Appeal ordered that the matter be retried.

2. MISTRIAL

 Even after redirection, the jury∗s answers may  be so incomplete or so conflicting that 
judgment cannot be entered upon them.  In these circumstances, the proceedings are character-
ized as a mistrial.  The trial judge should direct that a new trial take place.  A jury need not give 
reasons for its verdict and need not answer even specific questions.  Should a jury give reasons, 
problems arise if these are inconsistent with the verdict.50  Some courts have ignored the reasons, 
others the verdict.  The usual course, however, is a new trial.

 The Supreme Court Rules, 1976, affect the common law with respect to the finding of a 
mistrial on the basis of conflicting answers given by a jury.  Rule 41 permits the trial judge to 
vary a jury verdict in certain circumstances.  This jurisdiction is used reluctantly.  In Zablotny v. 
Levine,  it was observed that the powers granted by Rule 41 are highly specialized, as opposed to 
the powers given to the Court of Appeal under the former rules,  which were sweeping and gen-
eral.  Rule 41 does not authorize the trial judge to vary a jury verdict except in certain limited 
and recognized circumstances.  If those circumstances are not present,  the  issues must be re-
solved by the Court of Appeal.  Rule 41 is reproduced in Appendix A.

 Rule 4 1(2) of the Supreme Court Rules provides as follows:

Judgment Impossible on Jury Findings
 (2) Where, after such redirection as the Court thinks appropriate, a jury answers some but not all of the 
questions directed to it, or where the answers are conflicting, so that judgment cannot be pronounced on the find-
ings, the action shall be retried.

The British Columbia Court of Appeal in LeBlanc v. Corporation of the City of Penticton,52 made 
the following observations respecting Rule 41(2):
Of particular concern is subr. (2), upon which the trial judge relied for his conclusion that the answers of the jury 
were conflicting, and that he could therefore reject the verdict of the jury insofar as quantum was concerned, It will 
be apparent from a reading of subr.  (2) that it is applicable where: first, ajury answers some but not all of the ques-
tions directed to it; and, second, the answers are conflicting. Clearly governing the second instance are the words: 
“so that judgment cannot be pronounced on the findings”. It seems to me that those words limit the circumstances in 
which a judge may act in cases of conflicting answers. In effect, the rule means that it is not in every case where 
there are conflicting answers that a Court may order a new trial, but only in those cases where,  because of the con-
flicting answers, “judgment cannot be pronounced on the findings.”

It was also observed that:54

 Even if there is a conflict of the kind described by the judge, can it be said that judgment 
cannot be pronounced on the findings of the jury? The word
“cannot” seems to have been used deliberately. I do not think the word “should” or its equivalent can be used in 
place of “cannot” so as to enlarge the discretion of the court.  Here the jury has answered each of the questions, 



though it appears two of them have been answered incorrectly. But the answers are clear and unequivocal and judg-
ment can be entered in accordance with them.

Rule 41(6) of the Supreme Court Rules formerly provided as follows:

Waiver of Right to Retrial
 (6) If the party who required a jury trial waives his right to a retrial, the Court may pronounce such judg-
ment on the evidence as it thinks just.

That rule was considered in Cuthbertson v. Moryson,55 which involved a personal injury action. 
The jury found the defendant wholly responsible for the accident, but found that the plaintiff had 
suffered no injuries.  The plaintiff purported to waive his right to a retrial under Rule 41(6), and 
asked the judge to substitute his own verdict for that given by the jury.  Spencer J. held that a 
trial judge could not repudiate a jury∗s verdict except in limited circumstances, relying on  Le-
Blanc v. Corporation of the City of Penticton.56   Rule 41(6) must be read in the light of Rule 41 
as a whole. The jurisdiction under that rule arises only when judgment is impossible on the jury 
finding,57 where only a partial judgment is possible58 or where there is no evidence at all upon 
which those findings are made or they do not provide a foundation for judgment in law.  The last 
two conditions correspond to a trial judge∗s discretion to reject a perverse verdict and order a 
retrial.

 Rule 4 1(6) has recently been amended to clarify that it confers jurisdiction only where a 
trial with a jury would be retried:

(6) Where, for any reason other than the misconduct of a party or his counsel, a trial with a jury would be retried, the 
court, with the consent of the party who required a jury trial, may continue the trial without a jury.

3. PERVERSE VERDICT

(a)  Meaning of “Perverse”

 At one time a jury∗s verdict  could be overturned only if it was  “perverse”  in the sense 
that the jury, in arriving at its verdict,  had conducted  itself improperly or was guilty of some 
moral or legal wrong.  That definition of “perverse” is no longer correct:

First, a word about the suggestion that a verdict should be “perverse” before it is set aside.  To my mind, this word 
implies a moral turpitude which, in the present instance, has not been proven to exist. On this point, I would rather 
accept the statement of Lord Fitzgerald in Metropolitan Railway Co. v. Wright:
 The judgment of the noble and learned Earl who presided in the Court of Appeal imports that a verdict 

once found is not to be set aside unless it appears to be a verdict perverse or almost perverse.  If my 
recollection does not mislead me, we have departed in this House,  in several instances, from the 
old rule which introduced the element of “perversity”, and have substituted for it that the verdict 
should not be disturbed unless it appeared to be

not only unsatisfactory, but unreasonable and unjust.  The question,  then,  for your Lordships∗ consideration is 
whether the evidence so preponderates against the verdict as to shew that it was unreasonable and unjust.

 “Perverse” has  been defined in a number of different ways.  A verdict which does not 
decide issues of fact, or one which is a finding that in law constitutes no fault, have been charac-
terized as perverse.  In Evenden v. Merchants Casualty Insurance Co. (No. 1),  “perverse” is de-
fined as being altogether against the weight of evidence:62

a perverse verdict is one, for instance, in which it appears that the jury have not confined themselves to the terms of 
the issue and to the evidence legitimately brought before them, but have allowed extraneous topics to be introduced 
into the jury box.



 In Geel v. Winnipeg Electric Co.,  for example, the jury concluded that  the injuries to the 
plaintiff in a motor vehicle accident were due to the defendant∗s negligence.  The jury∗s answers 
indicated that the finding of negligence was based upon the conclusion that the defendant had not 
had his brakes inspected often enough.  The plaintiff had not put  that  question in issue and, in 
any event, in the circumstances a failure to inspect was not negligent.  The jury∗s verdict was 
perverse. A new trial was ordered.

(b) When is a Verdict Perverse?

 If there is enough evidence to go to a jury, the jury∗s verdict  is final unless it  is 
perverse.64 If the jury∗s verdict is perverse, the proper  remedy is a new trial and not a dismissal 
of the action.65  In Zablotny v. Levine,66  for example, it was said:
A Judge need not accept every verdict returned by a jury, particularly one which contains a questionable conclusion, 
because it is the business of the Judge to send into the world, not doubts, but decisions.

Nevertheless, if there is evidence which supports the jury∗s findings, the court should  not inter-
fere with that finding.  A verdict which is merely against the weight of evidence or contrary to 
the opinion of expert witnesses is not perverse67  and  the court cannot send the case to a new 
jury. Nor can it substitute its own findings for those of the jury.68  Judges are no better qualified 
than jurors to appreciate the weight of the evidence bearing upon questions of fact.  Therefore, so 
long as there is some evidence to support the jury∗s finding,  the court is not at liberty to reject it.

 In Peterson v. Spilde,70  P and the defendant were involved in a motor vehicle  collision.  
P was killed in the accident.  Evidence showed that she had a blood alcohol reading  of .09 at the 
time of the accident.  The defendant was a police constable who was in pursuit  “of an actual or 
suspected violator of the law”  at speeds of up to 70 m.p.h.  His vehicle was marked by a flashing 
red light,  but he was not using a siren.  He entered an intersection without stopping at 
the stop sign  which  protected a through street,  striking P, who was travelling along that 
through street. The  jury apportioned  fault  67% upon P and 33%
upon the defendant police constable.  The jury based its finding of P∗s negligence on the blood 
alcohol content of .09.   Notwithstanding that the apportionment of liability  does not appear to be 
wholly reasonable,  the trial judge held that he had  no  jurisdiction to reject it since there was 
some evidence in its support.

 The case of St. Amour v. Ottawa Transport Commission,  involved a collision between a 
motor vehicle and a streetcar.  The jury found that the defendant had been negligent,  in that 
“[t]he defendant Stoat failed to stop his tram  in  time to avoid the  collision.”  The fact of the 
defendant∗s failure to stop  was not in issue.  The judge gave the jury further directions, asking 
them to state the act or omission that constituted negligence.  For example, the motor-man  might 
have failed to keep  a proper lookout;  he might not have had the car in proper control; he might 
not have applied the brakes when he should have;  the tram might have been moving at an exces-
sive rate of speed.  The jury returned another unsatisfactory verdict.  It was redirected and re-
turned a third verdict identical to the first.  The trial judge ordered a new trial.

 The Court of Appeal held that the jury, implicitly, did not find  negligence and dismissed 
the action.  Another reasonable course would have been to rule that the jury∗s finding, read in the 
light of the issues presented by the pleadings, the evidence and the judge∗s charge to them, was 
one they could reasonably  make  and ought to be respected.  That was the conclusion of Schroe-
der J.A., who dissented.72

 We mentioned Kraus v. Woodward Stores Ltd. earlier.  In that case a clerk collided with a 
customer, injuring her.  The jury held that the clerk had been negligent.  The negligence consisted 
in failing to give the right of way to a customer.  Clyne  J. concluded that the jury had invented a 



fault  unknown  to law and that it was his duty to reject its verdict.  The Court  of Appeal directed 
a new trial.  The majority  held that, although on the evidence a jury  properly instructed might 
find for the plaintiff,  in this case they  had  “embarked on a perverse adventure of their own.”  
They  never did decide the real issues of fact in the case.  O∗Halloran J.A. dissented.  He thought 
judgment should be entered for the plaintiff.  The jury was not  creating a new fault  at law. They 
were using language ambiguously.  O∗Halloran  J.A. cited numerous authorities on interpreting a 
jury∗s verdict.  On the primary issue of whether the clerk was negligent, the jury did make a 
finding, although it was ambiguously phrased.

 A result more consistent with Mr. Justice O∗Halloran∗s dissent in Kraus was reached by  
the British Columbia Court of Appeal in Burbank v. Polacco.75  Burbank concerned a motor ve-
hicle collision.  Two cars, travelling in different lanes but in the same direction on the Lions∗s 
Gate Bridge,  collided.   One car veered into the lane of the other, but evidence was conflicting 
and uncorroborated.  Toy J. instructed the jury  that they could not find that both parties were in-
nocent of negligence.  Nevertheless, the jury returned a verdict finding that neither party was 
negligent. Toy J.  discharged the jury.  There was no evidence of any other contributing factor for 
the motor vehicle collision.  Toy J. concluded, therefore, that the jury must have found some ex-
traneous cause and rendered a decision they were not entitled to under the directions given.  He 
ordered a new trial.

 That decision was reversed on appeal. The primary issue for the jury was whether the de-
fendant was negligent. The finding that neither party had been negligent was a clear finding on 
the primary issue.  The Court of Appeal dismissed the action.

 It would appear that the test of whether a jury∗s verdict is “perverse” is nebulous. Jury 
verdicts can be characterized in several ways. As a result, consistency with respect to reviewing 
jury decisions is difficult to establish.  Moreover, the ability to correct a perverse verdict by or-
dering a new trial leads inevitably to increased costs for the litigants.  If the trial judge accepts 
the jury∗s verdict  and it is then appealed, in many cases the Court of Appeal∗s powers to correct 
the error are limited to directing a new trial.  A recent decision of the British Columbia Court of 
Appeal,  LeBlanc  v. Corporation of the City of Penticton,  demonstrates graphically  the problems 
that can arise from the trial judge∗s limited jurisdiction to review a jury∗s verdict.

 In LeBlanc, the plaintiff commenced a personal injury action arising from a swimming 
accident which rendered him a quadriplegic.  The jury  found the defendant negligent for not 
posting warning signs against diving and the plaintiff negligent for having consumed a glass of 
wine before diving and for not first  checking the depth of the water.  It  assigned liability as 95% 
to the plaintiff, 5% to the defendant.  The trial judge felt  that the jury gave too much weight  to 
the plaintiff∗s  consumption of wine.  In determining quantum, the jury made no award for initial 
costs, nor for costs of future care  (clearly in error).  Total damages were set at $275,000, of 
which the plaintiff, now a quadraplegic, would receive only  $13,750.

 The trial judge discharged the jury.  He rejected its verdict  on both apportionment of li-
ability  and quantum of damages and entered judgment according to his own view of the evi-
dence. He set liability at 40% to the plaintiff, 60% to the defendant.  He corrected the errors the 
jury made with respect to quantum and arrived at a figure of $1,036,088, 60% of that award, 
$622,000, to be paid to the plaintiff.  One reason which prompted this course was that to give 
judgment based upon the amount found by  the jury  “would be a pointless exercise in time and 
money”77 since the Court of Appeal had only jurisdiction to order a new trial where damages as-
sessed were inordinately low.

 One aspect of the case could not figure in the Court of Appeal∗s judgment, nor that of the 
trial judge∗s.  The jury  was under the impression that, notwithstanding its apportionment of li-
ability, the plaintiff would be entitled to the full damage award. That might explain the peculiar 



figures the jury  selected when computing that award.  A member of the jury  swore an affidavit to 
that effect.  The evidence of the error, however, was  inadmissible.  This is a case where trial by 
jury had gone horribly wrong.  It prompted a full review by the Court of Appeal of the jurisdic-
tion of a trial judge to vary or reject a jury award and of the jurisdiction of a Court of Appeal to 
review a jury award.

 The case was tried in two parts.  The first  phase of the appeal concerned whether the trial 
judge erred in law in rejecting the jury∗s verdict and entering judgment according to his view of 
the evidence.  The second phase of the appeal was brought by the plaintiff on the findings with 
respect to liability  and quantum after the Court  of Appeal concluded that the trial judge had 
erred.

 In phase one of the appeal, Taggert and Lambert JJ.A. concluded that in the circum-
stances the trial judge erred in rejecting the jury∗s verdict. The
jury∗s verdict was restored.   Carrothers  J.A. dissented on the issue of quantum of damages:78

With respect, I agree with the reasoning of the trial judge that there is,  on the face of it, fundamental error and con-
flict in these particular answers (B.3. and B.4.), rendering it impossible to give a quantum judgment based on the 
jury∗s entire findings (nor advisable to give a quantum judgment in part) and indicating a new trial to be in order.

(c) Interpreting a Jury∗s Verdict

 If it  is possible to support ajury  verdict by any reasonable construction, it should be 
done.79 The language used by a jury should not be construed too narrowly or too critically.

(d) Jurisdiction to Refuse to
 Accept a Perverse Verdict

 Under the British Columbia Supreme Court Rules, 1961, two rules were thought to sup-
port the trial judge∗s power to reject a perverse verdict.  These were 0. 36 r. 39, mentioned ear-
lier, and 0. 40, r. 10, which read as follows:
 
10. Upon a motion for judgment, or upon an application for a new trial, the Court may draw all inferences of fact, 
not inconsistent with the finding of the jury, and if satisfied that it has before it all the materials necessary for finally 
determining the questions in dispute, or any of them, or for awarding any relief sought, give judgment accordingly, 
or may, if it shall be of opinion that it has not sufficient materials before it to enable it to give judgment, direct the 
motion to stand over for further consideration, and direct such issues or questions to be tried or determined, and such 
accounts and inquiries to be taken and made, as it may think fit.

 These two rules were omitted from the 1976 Supreme Court Rules. The effect of that 
omission was considered in Force v. Gibbons:82

 When the 1976 rules were promulgated both M.RR. 559 and 568 of the British Columbia Supreme Court 
Rules, 1961, were omitted. In place of MR. 463 the following rule appears as R. 41(1), British Columbia Supreme 
Court Rules, 1976: “(1) No application for judgment is necessary except where an enactment or these rules other-
wise provides.”

 As a consequence of these rule alterations counsel for the plaintiff submits there is no longer any 
discretion in this court to grant or refuse judgment following ajury verdict. It follows automatically. I disagree. In the 
first place, a jury verdict and a court judgment are two different kinds of animals. They even have different names. 
Second, if any jury verdict became a judgment without further consideration by a judge many issues would pass 
unresolved.

 One of those issues which would go unresolved if a motion for judgment was not re-
quired was whether the jury∗s verdict was perverse.  Bouck  J. concluded that the court∗s discre-
tion to grant or refuse judgment following a jury verdict  did  not depend upon the Supreme 
Court rules:83



The 1976 Supreme Court Rules are not a complete code of procedure in themselves but continue to be the servants 
and not the masters of the proceedings they codify: Lavaris v. MacMillan Bloedel Ltd. (1977), 3 B.C.L.R. 308 at 
319, 81 D.L.R. (3d) 197.

In LeBlanc v. Corporation of the City of Penticton,84 the British Columbia Court of Appeal con-
firmed that the new rules did not alter a trial judge∗s discretion to reject a jury verdict:85

Having read and re-read the 1976 Rules and compared them with the 1961 Rules and with the general principles 
governing trial judges in their acceptance or rejection of juries∗ verdicts, to which I have referred above, I have 
reached the conclusion that the new rules do not restrict the ability of a trial judge to reject the verdict of a jury, but 
that the principles I have endeavoured to set out continue to have application and must be applied in conjunction 
with the provisions of R. 41. Thus, in my consideration of the reasons given by the trial judge for rejecting the ju-
ry∗s verdict, I propose to be guided by the principle that a trial judge may refuse to accept the verdict of a jury 
where he concludes that there is no evidence to support the findings of the jury, or where the jury gives an answer to 
a question which cannot, in law, provide a foundation for judgment...

(e)  Jurisdiction to Vary Quantum of Damages

 It is the function of the jury and not of the judge to determine the amount of damages. 
What might constitute appropriate damages must not even be suggested to the jury.  In Force v. 
Gibbons, it was said:

 In this province a civil jury is given no particular guidance as to what dollar value of general damages it 
ought to award an injured plaintiff. The matter is at large. Neither the judge nor counsel are permitted to suggest a 
figure. The reason for thts is to prevent a bidding war between the parties. Better to let the jury decide in its collec-
tive wisdom what is the right amount than to have an auction process. Moreover, if ajudge were to recommend the 
appropriate sum as being somewhere between $5,000 to $8,000, then the jury might be so influenced as to make its 
award accordingly. In that event the benefit of trial by jury would be lost.
 It is also felt that if the judge has the right to suggest a sum then counsel should be given the same advan-
tage. In the above example, defence counsel might say to the jury that its verdict should be no more than $500 be-
cause the injuries were rather minor. Counsel for the plaintiff may have an entirely different point of view, and he 
may honestly submit that the award should be no less than $75,000. Given such a possible wide swing, the jury 
would be left with very little assistance, As a result higher authority has decided it is better to say nothing about 
amount...

 Just as a judge may not reject a jury∗s finding with respect to liability if there is some 
evidence to support it, he may not reject ajury∗s determination of quantum if there is some evi-
dence in its support.88  In  Force v. Gibbons, evidence on loss of future income was weak (the 
plaintiff∗s evidence consisted of two witnesses who ascribed the plaintiff∗s diminished prospects 
not to her injunes but to defects in character)  and no evidence was led concerning the present 
value of that loss.  The trial judge directed that any award under that heading should be nominal. 
Nevertheless, the jury awarded $24,000 for loss of future income.  Bouck J. concluded that he 
could not reject the jury∗s determination of damages:89

 
 In this case the jury returned with an answer responsive to the question it was asked. There is nothing ambigu-
ous about the figure “$24,000”. In reply the defendant says the amount is unsupported by the evidence, particularly 
the lack of actuarial evidence. Again this is a matter of sufficiency of evidence instead of no evidence at all and so 
that branch of the argument must fail.
 The award of $24,000 may be perverse in the sense that it is not only unsatisfactory but also unreasonable and 
unjust; however, the power to reduce it
 

lies with the Court of Appeal and not with a judge of this court: Collins v. B.C. Motor Transportation Ltd., 5 W.W.R. 
(N.S.) 508 at 514, 11952] 4 D.L.R. 439 (B.C.C.A.)...
 ...If there is some evidence to support a jury∗s verdict and it is not ambiguous or otherwise wrong in law 
then judgment must follow in accordance with the terms of the verdict. This is so even though any assessment of 
damages contained in the verdict may be more or less than what a judge might have otherwise awarded.

If the damage award in Force v. Gibbons was not  perverse, one might wonder if any damage 
award could be perverse and justify requiring a new trial. Ruttan J. describes what might consti-
tute a perverse damage award:90

 I can contemplate a case where the award could be so extravagantly low that the jury must have erred in 
applying principles of quantum, or erred by some omission or calculation. Such was not the case here. The issue was 



pain and suffering and duration of disability and depended in large part on the subjective evidence of the parties 
themselves. The objective medical evidence could not fully confirm the extent of the complaints and I did instruct 
the jury they must in large measure make their finding based on the evidence of the plaintiffs. The amount of the 
award could be a reflection of the weight attached to the evidence of the plaintiffs, and the jury may have concluded 
the plaintiffs were malingering or exaggerating.
 It is clear therefore that to refuse to accept an award I am invading the province of the jury and substituting 
my opinion on the credibility of the witnesses as well as the value of their loss.

 In that case, plaintiff∗s counsel submitted that the jury∗s award was inordinately low.  
Ruttan  J. discussed the trial judge∗s discretion under 0. 40 r. 10.  He concluded that a trial 
judge∗s discretion under that rule is restricted to  entering judgment consistent with the findings 
of the jury or refusing to accept a perverse verdict.

 In  Peterson v. Spilde, mentioned earlier, the plaintiff submitted that the court could re-
dress a verdict in which the apportionment of liability  was unjust by varying the quantum of 
damages, relying upon Burt v. Bridge Creek Estate Ltd.  Munroe J. held that that case was 
authority only for the proposition that a trial judge may correct  an obvious error or misunder-
standing on the part of jurors who, in assessing damages, failed to disregard their apportionment 
of liability.

 In  MacDougall v. Vandewater,92  the plaintiff objected to the jury∗s award on the ground 
that it was inordinately  low.  He opposed a motion for judgment on the basis that the award was 
unreasonable and unjust and submitted that the trial judge could alter the award and enter judg-
ment for an appropriate amount.93  Craig J. held that he had no jurisdiction to reject an award for 
damages.

 In O∗Dwyer v. Buster∗s Auto Towing Services Ltd.,  it  was said in obiter dicta that the 
court is not functus officio after a jury  verdict and has jurisdiction to consider whether the award 
was unreasonable.95  Nevertheless, Gould J. declined to set aside the extremely generous jury 
award of damages made in that case.

 

D.   Summary
 
 The trial judge∗s discretion to review and correct a verdict given by a jury is limited. 
Primarily, the limitations on this discretion are due to the separate functions performed by judge 
and jury.  A trial judge sitting without a jury is both the trier of fact  and the trier of law.  If the 
trial is by jury, the jury is the sole trier of fact.

 A trial judge may remove the case from the jury if there is no evidence to go before it, or 
if the evidence adduced at trial is insufficient to find in favour of one party  or the other.  If there 
is some evidence, it must go to the jury.  In that case, if the judge disagrees with the jury∗s ver-
dict, he may redirect the jury.  If the verdict the jury returns is still unsatisfactory, then he may 
direct a new trial on the basis of a mistrial (if the jury∗s verdict is incomplete or parts of it con-
flict).  Under the Supreme Court Rules, the trial judge may grant judgment even on an incom-
plete verdict, but then a new trial must take place to resolve the remainder of the dispute.  A trial 
judge may also direct a new trial if the verdict is perverse.  Usually  there will be some evidence 
to go to the jury and very seldom can it be established that reasonable men could not have come 
to the verdict the jury reached.  Consequently, if the jury has come to an unjust verdict, it will 
usually  be the subject  of an appeal.  In the next chapter we will examine the powers of a Court  of 
Appeal to review  jury awards.



 CHAPTER III     THE ROLE OF THE COURT OF APPEAL

A. Introduction

 The jurisdiction of the Court of Appeal to review a trial judgment varies depending on 
whether the appeal is from a judge alone or from a judge sitting with a jury.  Its ability to review 
a jury  verdict is significantly more restricted than if the finding were that of a judge.  A finding of 
fact by a judge does not stand on the same footing as a finding by  a jury and, where the question 
depends not upon the credibility  of the witnesses, but upon the proper inference to be drawn 
from the admitted facts, the original tribunal is in no better position than the appellate tribunal.

B. Appeal from the Order of a Judge Alone

 It is the duty  of the appellate court  to review the findings of fact made by a judge 
sitting alone.2  Even should the appeal turn on a question of fact, if on a full consideration the 
court concludes that the trial judge was wrong, it should overrule him,3 although it is wrong for 
an appellate court to set aside a judgment where the only point in issue is the interpretation of the 
evidence as a whole:4

...it is the duty of the Court of Appeal to make up its own mind, not disregarding the judgment appealed from and 
giving special weight to that judgment in cases where the credibility of witnesses comes into question, but with full 
liberty to draw its own inferences from the facts proved or admitted, and to decide accordingly.

 The term “rehearing” has been used to describe the function of the Court of Appeal5 and 
was used in the former Court of Appeal rules to describe the manner in which an appeal was to 
take place.6  However, that term, taken literally, is too strong and incorrect.7  Where credibility  is 
not in issue, an appellate court may review the findings of fact by a trial judge that were based on 
a failure to consider relevant evidence or on a misapprehension of evidence,8  but the Court  of 
Appeal must not overlook the trial judge∗s advantage in seeing and hearing witnesses and being 
able to determine their credibility.9  In  McQuillen  v. White,  for example, it was   observed:
...while there is no doubt that the findings of fact of a trial Judge are open to review by a 
Court of Appeal to an extent not open in a case of a finding of a jury, still the finding of 
fact of a trial Judge will not be lightly disturbed
 It is entirely possible that the trial Judge in preferring the evidence of Mrs.  White and Mrs.  Till to that of 
Jones may have been influenced by their demeanour in the witness box.

 It would appear, therefore, that in order to make a finding of fact unappealable, a trial 
judge need only  expressly base it upon the credibility of the witnesses.  Even if the trial judge 
does not take that course, an appellate court should not set aside a trial judgment if the only point 
in issue is the interpretation of the evidence as a whole, unless there is “palpable and overriding 
error.”

 In  Burnett v. Christie Brown & Co., Burnett∗s  car stalled at night on a highway.  It  was 
snowing.  He left his car to warn an oncoming vehicle,  driven by Card.  Card didn∗t see Burnett 
or the car,  and  struck Burnett first, then the car.  Burnett was killed.  There was some doubt 
whether Burnett∗s car∗s headlights were on. The trial judge did not resolve that issue:
...but if it were so necessary [to decide that issue] I would be inclined to accept the testimony of Mrs. Maguire [a 
passenger in Burnett∗s car] in preference to that of Card, whose testimony on the whole did not impress me with his 
credibility.

 On appeal, the Ontario Court of Appeal,  per Gillanders  J.A. said: 
It is true that the trial judge has not in terms made a finding that the lights were on or off.  In an appeal from the 
judgment of a judge sitting without a jury the appellate Court may feel free to make up its own mind and draw what 
inferences it may think proper from undisputed facts or the evidence accepted by the trial judge, but it must be borne 
in mind that this does not mean that the Court of Appeal should not attach the greatest weight to the trial judge∗s 
selection and rejection of evidence based on credibility. In Powell et ux. v. Streatham Manor Nursing Home, [1935] 
A.C. 243  at 255, Lord Atkin restates what in effect has been frequently pointed out:— 



 I wish to express my concurrence in the view that on appeals from the decision of a judge 
sitting without a jury the jurisdiction of the Court of Appeal is free and unrestricted. The Court has to 
rehear,  in other words has the same right to come to decisions on the issues of fact as well as law as 
the trial judge. But the Court is still a Court of Appeal, and in exercising its functions is subject to 
the inevitable qualifications of that position. It must recognize the onus upon the appellant to satisfy 
it that the decision below is wrong; it must recognize the essential advantage of the trial judge in 
seeing the witnesses and watching their demeanour.  In cases which turn on the conflicting testimony 
of witnesses and the belief to be reposed in them an appellate Court can never recapture the initial 
advantage of the judge who saw and believed.

 
 Gillanders J.A. concluded that if the issue of the lights must be resolved, it should be re-
solved as the judge indicated, in accordance with Mrs. Maguire∗s testimony.  Laidlaw J.A. 
agreed:
I think it is not permissible for this Court to make findings or draw inferences of fact from evidence which was re-
jected by the trial judge.  He has had the best known means of appraising the testimony by observation of the wit-
nesses,  the manner in which the evidence was given, the hearing of the spoken words and the indefinable feeling of 
weight or otherwise which ought by his experience and training to be given to it.   No infringment upon the judgment 
of a trial judge as to the credibility of witnesses should be allowed on the contrary the position of advantage of the 
trial judge should be fully recognized and preserved.

 Under section 9 of the Court of Appeal Act, the Court has power to give the decision 
which in its opinion the trial judge ought to have given. That power is used reluctantly:

 
 The Court, however, must act upon well understood principles when considering whether 
the amount awarded should be increased or otherwise, and unless it appears that the trial Judge 
failed to take into consideration some element of damage which he should have considered, I do 
not think his decision should be disturbed.

C.  Appeal from a Jury Verdict

1. WHERE THERE IS SOME EVIDENCE

 The functions of an appellate court on an appeal from the findings of a jury differ signifi-
cantly from the functions it  exercises when reviewing the order of a judge. If there is evidence 
proper for submission to a jury, a verdict based upon it ought not  to be disturbed unless the court 
concludes that reasonable men could not have found as the jury  did.   The weighing of evidence 
to determine whether the jury  acted reasonably and judicially in reaching its verdict is the juris-
diction of the Court of Appeal, not of the trial judge.  In McCannell v. McLean,20  Duff C.J.C.  
said:

 The principle has been laid down in many judgments of this Court to this effect, that the verdict of a jury will 
not be set aside as against the weight of evidence unless it is so plainly unreasonable and unjust as to satisfy the 
Court that no jury reviewing the evidence as a whole and acting judicially could have reached it.   That is the princi-
ple on which this Court has acted for at least thirty years to my personal knowledge and it has been stated with vary-
ing terminology in judgments reported and unreported. . . This, as we have observed, is the principle on which this 
Court has always acted in dealing with such questions, but the principle is so completely settled and so well known 
that in many cases it has not been considered necessary to state it in terms.
 There being some evidence for the jury, that is to say, the evidence being of such a character that the trial 
judge could not properly have withdrawn the issue from the jury, the question whether, in such circumstances, a jury, 
considering the evidence as a whole,  could not reasonably arrive at a given finding may be, it is obvious,  a question 
of not a little nicety; and the power vested in the court of appeal to set aside a verdict against the weight of evidence 
in that sense is one which ought to be exercised with caution; it belongs, moreover, to a class of questions in the 
determination of which judges will naturally differ, and, as everyone knows, such differences of opinion do fre-
quently appear.

 In Kleinwort, Sons, & Co. v. Dunlop Rubber Co., Lord Loreburn  L.C. said:22

To my mind nothing could be more disastrous to the course of justice than a practice of lightly overthrowing the 
finding of a jury on a question of fact.  There must be some plain error of law, which the Court believes has affected 
the verdict, or some plain miscarriage, before it can be disturbed.



This jurisdiction, although broader, in part overlaps the trial judge∗s discretion to reject a 
perverse verdict and order a new trial, discussed in the previous chapter.  A trial judge may reject 
a verdict  which is altogether against the evidence, is based upon considerations extraneous to the 
dispute, fails to resolve issues put to the jury  or which does not amount to a fault recognized at 
law.  The Court of Appeal may reject a verdict which, on the evidence, is wholly unreasonable.

 In Reynolds v. C.P.R.; Craig v.  C.P.R.,  the plaintiff∗s motor vehicle was struck by  a train 
at a crossing.  There was some doubt whether (and if so, when) the train gave the warning signal 
required by  statute.  The Ontario Court of Appeal held that the evidence was overwhelming that 
the whistle was blown and reversed the verdict based on the jury∗s findings. The Supreme Court 
of Canada disagreed.  The evidence was not so overwhelming as to justify reversing the jury.  
The jury also held that the defendant was negligent in leaving “supporting walls” too high, 
which, it concluded, obstructed the view of people crossing the track. The judgment is unclear as 
to what was meant by “supporting walls.”  In any  event, on the evidence, a natural hill, and not 
the construction, obstructed vision. That finding, therefore, did not support negligence on the part 
of the defendant.  Since the finding may  have affected the jury∗s verdict on quantum, a new trial 
was ordered.  An unobjectionable finding will not support  a verdict  if  another is objectionable, 
since the latter may have influenced the jury in reaching the former.24

 In Lumsden v. Martin,25 a bus passenger was injured in a collision between the bus and 
another vehicle at an uncontrolled intersection.  The bus had the right of way. The jury found that 
the driver of the motor vehicle was not negligent.  The Ontario Court of Appeal directed a new 
trial.  The verdict  was not one that reasonable men might have come to. The jury had failed to 
perform their duty.  Chrysler v. Yacketti,26 concerned an action by a passenger on a streetcar 
against the company owning the streetcar.  The passenger, after stepping down from the street 
car, was struck by an oncoming vehicle. The jury  found that the passenger was not contributorily 
negligent.  The Court of Appeal held that the passenger was.  A new trial was ordered.

 Similarly, in Curley v. Ottawa Electric R. Co.,27  a  motorist entered a through street from 
a side street  and collided with a streetcar that had the right of way.  The jury found for the motor-
ist. The Court of Appeal reversed that verdict and dismissed the action.  No reasonable jury do-
ing their duty could have come to that verdict.  That decision was affirmed on appeal to the Su-
preme Court of Canada.

 An appellate court∗s jurisdiction to review a jury  award is used reluctantly.  It is not the 
function of the Court of Appeal or the Supreme Court of Canada to review the jury∗s findings of 
fact.  Its findings are conclusive unless wholly unreasonable, in which case the jury cannot be 
said to have been acting judicially.

 In McLean v. McCannell,29 for example, the defendant left his truck on the side of the 
road.  If the defendant had pushed it across the road, it would have been out of the path of traffic. 
The plaintiff, driving at night, struck the defendant∗s truck.  The jury found the defendant negli-
gent in not having pushed the truck across the road. They found the plaintiff had not been negli-
gent. Although, on the facts of the case, the finding that the plaintiff was

not even contributorily  negligent was peculiar, the Ontario Court of Appeal and the Supreme 
Court of Canada concluded that they could not vary the jury∗s verdict.

 An appellate court∗s jurisdiction to review a jury award is limited by  the principle that a 
jury verdict should not  be subjected to rigorous critical review.  If a jury∗s findings can be sup-
ported on a reasonable view of the evidence,  they are conclusive. Effect must be given to 
them.30  The standard of  “wholly unreasonable” is difficult to apply, particularly when the evi-
dence considered by the jury is conflicting.  Time and again appeal courts are divided on whether 



a jury verdict should be set aside.  The numerous cases in which appellate justices are moved to 
dissent may be attributed,  in part, to the difficulties that arise in any  finding of fact.  Reasonable 
men will disagree.

 In  Laporte v. C.P.R, for example, the plaintiff∗s motor truck was struck while crossing 
railway tracks.  Evidence conflicted as to whether (and when) the train gave the warning signal 
required by statute.  The jury  found that the defendants were negligent and the plaintiff contribu-
torily negligent.  The plaintiff∗s negligence consisted in heedlessly  crossing the line without tak-
ing proper precautions.  Although it is the province of the jury to weigh conflicting evidence, the 
Quebec Court of Appeal reversed the jury∗s verdict on the ground that no reasonable jury could 
have made that finding.  The Supreme Court of Canada, however, restored the jury∗s verdict.

 In  Odium & Sylvester v. Walsh,32  the jury found that the defendant∗s negligence had not 
caused a motor vehicle collision, although there was evidence that the defendant had been travel-
ling at  an excessive rate of speed.  The Ontario Court of Appeal disagreed.  The Supreme Court 
of Canada restored the jury∗s verdict.

 While the courts are reluctant to vary a jury verdict where there is some evidence to sup-
port it, an appellate court  cannot divest  itself of its proper function by saying that the jury is in-
fallible and its findings entirely  sacrosanct.33  In Armstrong v. Houston,34  Masten J.A. observed 
that application of the rule that the appeal court must not fail to carry out  its intended role, even 
in a review of a jury∗s findings, was open to judicial discretion.  He concluded,  however,  that:35

a careful study of the recent decisions of the Supreme Court of Canada leads to the conclusion that in Canada, as a 
matter of practice, the right to interfere with the findings of the jury has been confined to narrow limits .  . . [and] the 
application of the well-settled rule respecting non-interference by an Appellate Court with the finding of a jury has 
elevated the sacrosanct character of the jury∗s findings to a higher pitch than formerly existed .

 Although the cases demonstrate that appellate courts will reverse jury verdicts, as a mat-
ter of policy very seldom will courts interfere with a jury∗s findings notwithstanding that the re-
sult may be unjust.  Middleton  J.A., for example, has observed:36

So long as the jury system prevails there must be many cases in which a jury finds upon the evidence facts which do 
not at all commend themselves to the judicial mind. In these cases the question is not at all what a Judge would or 
should have done upon the evidence, not what the Court of Appeal should do had the finding of fact been by a 
Judge, but the question is whether the jury∗s findings are

 as put by the defendant “such that no reasonable or honest jury could have made.” The Appellate Court is often 
tempted to interfere with a verdict upon the ground that upon the whole evidence it has difficulty in appreciating the 
mental process by which the jury arrived at its conclusions, and so is tempted to conclude that the jury acted either 
stupidly or dishonestly.
 In several recent cases I have yielded to this process of reasoning and interfered with the verdict. Fortunately, 
the cases were taken to the Supreme Court and my error was made apparent. Here, I am at a loss to understand the 
motives or the principle upon which the jury acted. But I hesitate to say that I am convinced that this establishes 
either dishonesty or stupidity on the part of the jury.

 At common law, if there is some evidence, but the court concludes that reasonable men 
could not have found as the jury did, it must direct a new trial.  The courts, however, are not con-
sistent on this point  and in some cases the appellate court will direct a verdict.  In any  event, the 
court∗s powers on appeal have been modified by  the Court of Appeal rules.  We discuss those 
rules later in this chapter.

 In Harris v. Winnipeg Electric Railway Co.,38  the plaintiff was injured while alighting 
from one of the defendant∗s rail cars.  She alleged  negligence on the part of the defendant in 
failing to keep the steps free of ice and snow.  Her evidence was conflicting and unsatisfactory, 
and flatly contradicted on  many important aspects by  passengers quite disinterested in the litiga-



tion. The jury found in her favour. The Manitoba Court of Appeal held that it was a verdict which 
reasonable men could not, on the evidence, fairly find, and dismissed the action.  The ruling was 
confirmed by the Supreme Court of Canada.  Idington  J. dissented.  If there was no evidence, 
and the learned trial judge might have entered a non-suit, so might the Court of Appeal dismiss 
the action.  If, however, there is some evidence, but the jury∗s finding is against that evidence, 
the appellate court must order a new trial.

 In the absence of legislation altering the powers of the Court of Appeal, Idington J.∗s 
view of the common law would appear to be correct.  If a jury∗s finding is perverse, there must 
be a new trial.39 Various jurisdictions have enacted legislation which permits an appellate court 
broader powers to vary jury verdicts.  We discuss legislatively conferred authority later in this 
chapter.

 If there is no evidence, the court may  direct a verdict. In Vertulia v. Kratz,40 a taxi passen-
ger brought an action against the driver and company and against the driver of another car, for 
injuries arising out of a collision between the taxi and the other car.  The other car had run a red 
light.  The taxi driver was unable to avoid the accident.  The jury found the motorist 65% liable 
and the taxi company 35% liable.  The finding against the taxi company was reversed by the 
Court of Appeal:
the jury∗s findings of negligence as against the defendant Rovet are so speculative in their character and essence and 
so wholly unsupported by the evidence that they cannot prevail.

We discuss this aspect of an appellate court∗s jurisdiction in the next section.

2. WHERE THERE IS NO EVIDENCE

 In the last chapter we observed that a trial judge may withdraw the case from the jury if 
there is no or insufficient evidence upon which it could make a finding. If the trial judge 
takes the case from the jury on that ground, and the

Court of Appeal disagrees with that conclusion, it  may order a new trial or deliver the judgment 
which, in its opinion, should have been pronounced by him:42

He does not found his judgment on the weight or credibility of the evidence but upon a denial that there was any 
evidence.
This Court is therefore free to review the record without the restraint of any expessed or implied findings by the trial 
judge as to credibility, and,  if in disagreement with the learned trial judge,  to deliver the judgment which in its opin-
ion should have been pronounced by him.

 Similarly, if the trial judge enters judgment based upon a jury verdict and the Court of 
Appeal concludes that there was no or insufficient evidence to leave to a jury, they may direct a 
verdict.43

In Banbury v. Bank of Montreal,44  the issue arose whether the Court of Appeal had jurisdiction to 
direct a verdict  on the basis of no or insufficient evidence in the absence of a motion by counsel 
to that effect before the case was left to the jury.  It was held that the Court of Appeal had that 
jurisdiction, based, in part, on 0. 58, r. 4:

Instead of granting a new trial, they [the Court of Appeall can, in a proper case, direct judgment to be entered for the 
defendant. They ought, in my opinion, to exercise this power whenever such a course will, in their opinion,  do com-
plete justice between the parties — for example, when they have all the available evidence before them, and there is 
no chance of a new trial bringing to light other material facts. It appears to me that this is precisely that case.

3. JURISDICTION CONFERRED BY LEGISLATION

 Order 58 r. 4 of the English rules provided as follows:



The court of appeal shall have power to draw inferences of fact and to give any judgment and make any order which 
ought to have been made, and to make such further or other order as the case may require.

This rule must be compared with Order 40 r. 10 of the English rules, which governed the juris-
diction of the trial judge to enter judgment.  That rule provided, in part, as follows:
The Court may draw all inferences of fact, not inconsistent with the finding of the jury, and if satisfied that it has 
before it all the materials necessary for finally determining the questions in dispute, or any of them, give judgment 
accordingly. (emphasis added)

The effect of these two provisions was discussed in Skeate v. Slaters, Ltd., as follows:

It is,  however, important to consider whether the powers of this Court on appeal from a trial by a jury are limIted to 
those formerly exercised by the King∗s Bench Division under Order XL., r. 10. Millar v. Toulmin decided that under 
Order LVIII., r. 4, greater powers are given to the Court of Appeal 
than were conferred under Order XL., r. 10, and, in the words of Lord Esher, include “the power, if 
all the necessary materials are before the Court, of living that judgment which, in the opinion of the 
Court, ought to be the judgment between the parties, even though such judgment be inconsistent 
with the findings of the jury.” . . . In Allcock v. Hall the Court of Appeal again 
considered the question with the assistance of the
observations of Lord Halsbury, and came to the conclusion that they had such powers and exercised them by enter-
ing judgment for the defendant .
The authority of Allcock v.  Hall, approved by Lord Loreburn, is clearly binding upon us, and lam of opinion that this 
Court, if satisfied that it has all the necessary materials before it, and that no evidence could be given at a retrial 
which would in this Court support a verdict for the plaintiff, ought to enter judgment for the defendants. As Lord 
Loreburn has said, this power should be cautiously exercised.

Accordingly, under Order 58 rule 4, the Court of Appeal was able to direct a verdict contrary to 
the jury∗s findings, if all the evidence was before the Court and the trial judge could have di-
rected a verdict.47  That was the conclusion of Phillimore  L.J.:

 The result, I think, is that the cases lay down that when the Court, to which the motion for new trial is 
made, sees that the verdict was wrong; and sees also that upon the admitted facts, or the only possible evidence that 
could be given, the verdict should be the other way, and has all the materials before it, it may conclude the case, dis-
pense with another trial by a jury, which will either result in a verdict for the applicant or be itself set aside and so 
toties quoties, and at once give judgment.  And I may go a step further and say that this Court under Order LVIII., r. 
4, has the further power which the Divisional Court had not upon motions for new trial to complete the materials 
before it by drawing any inferences of fact; whereas a Divisional Court was limited to drawing inferences of fact not 
inconsistent with the finding of the jury.  In Allcock v. Hall Lopes L.J. states his reason as follows:  “I am satisfied 
that if the case were sent to a new trial, no fresh evidence could be usefully given on behalf of the plaintiffs.  All the 
materials are before the Court to enable it to deal with the case if it has power to do so.”  Lord Loreburn L.C. in 
Paquin v.  Beauclerk correctly summarizes the decision in Allcock v. Hall.  “In the latter case all the judges of the 
Court of Appeal concurred in the opinion that they were at liberty to draw inferences of fact and enter judgment in 
cases where no jury could properly find a different verdict. Obviously the Court of Appeal is not at liberty to usurp 
the province of a jury, yet, if the evidence be such that only one conclusion can properly be drawn I agree that the 
Court may enter judgment.”  I think his words “no jury could properly find” mean what they say,  and do not mean 
“the jury could not have properly found.” I incline to think that by the word “properly” he means what Lord Atkin-
son means by the word “legitimately,” and that both are referring to cases where a jury ought to be directed by the 
judge to find the verdict one way, there being no evidence to support a verdict the other way, and not to cases which 
must be left to the jury, though if the verdict be one way a second inquiry may be directed.

Under the 1961 British Columbia Supreme Court Rules, Order 40, r. 10 was identical to the Eng-
lish Order 40 r. 10. That rule provided as follows:

 10. Upon a motion for judgment,  or upon an application for a new trial,  the Court may draw all inferences 
of fact, not inconsistent with the finding of the jury, and if satisfied that it has before it all the materials necessary for 
finally determining the questions in dispute, or any of them, or for awarding any relief sought, give judgment ac-
cordingly, or may, if it shall be of opinion that it has not sufficient materials before it to enable it to give judgment, 
direct the motion to stand over for further consideration, and direct such issues or questions to be tried or deter-
mined, and such accounts and inquiries to be taken and made, as it may think fit.

 No rule under the previous Court of Appeal Rules, nor any section under the Court of 
Appeal Act, 1959, was similar to Order 58, r. 4 of the English rules.  In its place were section 7 of 



the Court of Appeal Act, which governed amendment of pleadings and the reception of further 
evidence, and Rules 33, 34 and 35, which governed the ordering of new trials.  Portions of the 
former Court of Appeal Act are reproduced in Appendix B to this Report.  Portions of the former 
Court of Appeal Rules are to be found in Appendix C.

 Rule 7(3) of the former Court of Appeal Rules appears to be closest to Order 58 r. 4. The 
Court of Appeal∗s power, however, to draw inferences of fact, give judgment or order what 
ought to have been done at trial or make any other order, depended upon the introduction of new 
evidence.It  would appear that the Court  of Appeal had no jurisdiction under the former Rules to 
make inferences of fact or direct a verdict on the basis of evidence led at trial.

 Notwithstanding these apparent defects in the Court∗s jurisdiction, no significant  dis-
crepancy arose between the English practice and the British Columbia practice under the Court 
ofAppealAct, 1959 and the rules adopted under that Act. Under the current Court ofAppealAct,49 

section 9 governs the Court of Appeal∗s powers and section 27 refers to new trials and hearings. 
Under the new Rules, Rule 24 permits the introduction of new evidence. The new Court of Ap-
peal Act is reproduced in part in Appendix D to this Report. The new Court  of Appeal Rules, in 
part, are to be found in Appendix E.

 The Court of Appeal∗s jurisdiction to hear new evidence is unchanged. The ambit of sec-
tion 27(2), which permits the court to give judgment on some of the issues and direct a new trial 
on the remaining issues, is uncertain. The power of the Court of Appeal to direct judgment as it 
sees fit on some of the issues arising on appeal may be a broad power, or one limited to circum-
stances of no or insufficient evidence. Or the power may be limited to affirming those portions of 
a judgment which are unobjectionable. The Court of Appeal∗s jurisdiction to make inferences of 
fact is no longer limited to cases where new evidence is introduced. Section 9(1 )(c) permits the 
Court of Appeal to “make or give any  additional order that it considers just.” The use of the term 
“additional” suggests that it is limited to ancillary  questions and does not extend to the principle 
issues in dispute. On the other hand it  may embrace a wide power to direct  judgment. It  is uncer-
tain how this power might have altered conunon law principles discussed earlier.

 The Court of Appeal Act also provides that:
Regulation of procedure and practice not provided for
 30.    Where no special provision is contained in this Act or the rules, the procedure and practice of the 
court shall be regulated by analogy to this Act and the rules or, where there is no appropriate analogy, by analogy to 
the Supreme Court Act and the Supreme Court Rules.

 Either that section, or section 9(1)(a), which permits the Court of Appeal to make or give 
any order that could have been made or given by the court or tribunal appealed from, gives the 
Court of Appeal the powers that may be exercised by a trial judge under Supreme Court Rule 41. 
That rule is reproduced in Appendix A.

4. APPORTIONING  LIABILITY



 While it is sometimes difficult  to determine which party is at fault, it is often immeasura-
bly more difficult, if both were at fault, to determine how the blame should be divided:
Accepting then the finding of the jury that both parties were guilty of negligence which 
contributed to the injury, the apportionment of blame by fixing degrees of fault presents a very difficult 
problem on which honest and considered opinions may well differ. It is a matter most 
suitable to be decided through theollective wisdom of a jury. The principle to be applied by an appellate court where 

the allocation has been made by a trial judge was stated by Viscount Simon, L.C. in The “British 
Fame” v.  The “Macgregor”, [1943] AC. 197,1 12L.J.P. 6, [1943] 1 All ER. 33,  as follows as [sic.] 
pp. 198-9:   “It seems to me, my Lords, that the cases must 
be very exceptional indeed in which an appellate court, while accepting the 
findings of fact of the court below as to the fixing of blame, none the less 
has sufficient reason to alter the allocation of blame made by the trial 
judge.”

  This must apply with equal if not greater force to apportionment of blame by a 
properly directed jury.  Speaking for myself alone I feel bound to say that I would myself 
have attributed a greater degree of blame to the respondent but I am unable to assign 
any reasons which I can regard as sufficient to justify interference with the jury∗s view.

Consequently, courts are reluctant to vary  a jury∗s findings with respect  to apportionment of li-
ability.   The courts will, however, vary apportionment of liability when it is based, for example, 
on a misunderstanding of a vital fact bearing on the matter.

5. VARYING QUANTUM

 The issues of damages and apportionment of liability are, arguably, linked.  Both are the 
province of the jury.  In Ritchie v. Gale,52 a jury damage assessment was reduced. Macdonald 
C.J.B.C. dissented, in part because he felt that it was an intrusion into the jury∗s field.  A new 
trial may  not be ordered on the sole ground of assessment of damages.53  The appellant must 
show misdirection or other fact which indicates the amount of damages is indefensible:54

In the case before us, however, the damages had been assessed by a jury and the Court of Appeal had no jurisdiction 
in respect of the amount awarded to rehear the case and control the verdict of the jury.  The court is not a court of 
review for that purpose. If, viewing the evidence as a whole, the Court of Appeal can see plainly that the amount of 
damages is in law indefensible, or that the trial has been unsatisfactory by reason of misdirection or wrongful admis-
sion or rejection of evidence, or if it is demonstrable that the jury have or must have misunderstood the evidence or 
taken into account matters which could not legally affect their verdict, the court may grant a new trial for the reas-
sessment of the damages.

 The court∗s jurisdiction to review an award of damages which is excessive corresponds 
to its jurisdiction to set aside a verdict  on the ground that it is against  the weight of evidence.55  

Under the common law, an appeal court  could not vary a jury award without the consent  of both 
parties. It could only order a new trial.56  The test that applied in those cases was the same as that 
applied to review of the jury∗s verdict on liability. The court would not grant a new trial unless, 
in the circumstances, the damages were so large or so small no jury could reasonably have 
given them.57 The court would also order a new trial if the judge misdirected the jury  as to dam-
ages or if there was a mistrial.58  An appellate court was less likely to disturb an award of dam-
ages on the ground that it was inordinately low:59

Cases where a new trial has been granted on the ground that the amount of a verdict was too small,  are very rare; the 
rule is, that where there has been no misconduct on the part of the jury, no error in the calculation of the figures, and 
no mistake in law on the part of the Judge, a new trial will not be granted; a new trial will, however, be granted if it 
can be shown that the jury wholly omitted to consider some substantial element of damage which they ought to have 
taken into their consideration...

That position is justified by  the argument that to do otherwise is prima facie to usurp the func-
tions of the jury and invade the rights of the defendant.



 In British Columbia, under the previous Court of Appeal Rules, the Court of Appeal 
could reduce a jury award.60 That provision has been omitted from the new Act and Rules and it 
is uncertain how that omission has affected the Court of Appeal∗s jurisdiction.

 In  Lew v. Wing Lee,61 an action for malicious prosecution, the trial judge reduced the ju-
ry∗s award of $10,000 to $5,000, because the plaintiff had only claimed $5,000  general dam-
ages.  The Court of Appeal agreed that the damages awarded by the jury were excessive. The Su-
preme Court  of Canada held that  the trial judge had no jurisdiction to reduce damages.62  It also 
held that  the defendant had a statutory  right to have the general damages assessed by  a jury.  The 
Court of Appeal could not consider the verdict and enter a reduced judgment.  A new trial was 
required.  The Privy Council, on the appeal of Lew,63  agreed, saying that the Court of Appeal∗s 
statutory power to reduce damages had no application to cases where the party  had,  under stat-
ute, the right to have the dispute determined by the jury.  The Privy Council also said that the Su-
preme Court of Canada, in its judgment in Lew, had held that a litigant∗s right to trial by jury 
prevented an appellate court from reducing damages pursuant to jurisdiction conferred on them 
by the legislature.  In  Collins v. S.C. Motor Transportation Ltd., it is explained64  that the basis 
of the decision of the Supreme Court of Canada in  Lew v. Wing Lee was that in effect  no award 
had been made by the jury.  The Privy  Council was incorrect when it characterized the judgment 
of the Supreme Court of Canada as holding that  a litigant∗s right to trial by jury  meant that an 
appellate court could not be empowered by  statute to reduce an award of damages made by a 
jury.

 The validity  of the Court of Appeal rule that permitted the reduction of a jury award was 
questioned in Collins, on the ground that the Rules must be limited to matters pertaining to prac-
tice and procedure.  Substantive rights could not be altered by the rules. That argument was re-
jected. The rules have been approved by the Legislature and thereby  given the force of law.  It 
was not fatal that some rules affected substantive rights. It has been confirmed,
therefore, that although an appellate court  has no inherent jurisdiction to increase or decrease 
damages awarded by a jury, that jurisdiction may be conferred by legislation.

 It follows that, in the absence of legislative authority, the Court of Appeal  has no author-
ity  to increase a jury  award which is unreasonably low.  In  Force v. Gibbons,66  Bouck  J. 
observed:67

Apparently the Court of Appeal cannot increase an award of damages given by a jury but a new trial must be ordered 
if that court finds the damages inordinately low...

In Stroud v. DesBrisay,68 it was said that it was not for the Court of Appeal to increase a jury 
award when there was no legal wrong apparent that would justify that course. Inordinately low 
damages were not enough reason in themselves:
 I only need refer to one case, which has not been mentioned during the argument, and that is our own recent 
decision in Middleton v. McMillan which is reported in (1929), 1 D.L.R. 977, where we held, in dismissing an ap-
peal to increase damages, that it was clear that the quantum of damages should not be disturbed on appeal unless it is 
clear that the trial judge overlooked some element of damage.  That decision of our Court was followed recently by 
the decision of the Appellate Court of Saskatchewan in Pat v. Illinois Publishing & Printing Co. (1929), 2 W.W.R. 
14.  And perhaps I should also refer to two other recent cases of this Court, that is to say our decision in Hodgkinson 
v. Martyn (1928), 40 B.C. 434, and Day v. Canadian Pacific Ry. Co. (1922), 30 B.C. 532, where the governing prin-
ciples are collected.  The Middleton case and the Pat case are important in this respect, viz., they show that the prin-
ciple for increasing damages is the same as that for decreasing them.  It is true that in certain cases, e.g., in the 
Marlyn case, the situation may be such that the assessment of the damages is so large, or so small, as of itself, ex 
facie, to entitle the Court to draw the inference that some element has entered into the jury∗s (or judge∗s) considera-
tion which should not have been present:  there is also a marked illustration of this in a very recent case in the Eng-
lish Court of Appeal, Tolley v. J. S. Fry and Sons, Limited, wherein Lord  Justice  Scrutton adopts the same view, as 
reported in the current number of 46 T.L.R. [(1929)] 108.

 The rule which permitted the Court of Appeal to reduce an excessive award of damages, 
provided as follows:



Excessive Damages
 36. Where excessive damages have been awarded by ajury, if the Court is of the opinion that the verdict is 
not otherwise unreasonable, it may reduce the damages without the consent of either party instead of ordering a new 
trial.

The omission of that rule from the new Court of Appeal Act and Rules raises some doubt, there-
fore, whether the Court of Appeal may continue to reduce an excessive award of damages, or 
must order a new trial.  It would appear, however, that the Court of Appeal∗s jurisdiction to vary 
a jury award is, in practice, unchanged under the current Act and Rules.

 Even when empowered to vary quantum, an appellate court is not justified in substituting 
a figure of its own for that awarded by a judge or by  a jury  merely because it  would have 
awarded a different figure at first instance. The court must find a wholly  erroneous estimate of 
damages entirely out of proportion to other awards given by courts in similar factual circum-
stances before it may vary the award.70 That is the test required by the leading case on
this point, Nance v. B.C. Electric Ry. Co., In  Nance, the jury awarded $35,000.  The Privy 
Council reduced that verdict to $22,500 on the basis that $35,000 was an inordinately high 
measure of damages on the evidence.  It  is our understanding that, as a rule of thumb, the courts 
determine whether a jury verdict is inordinately high or inordinately  low by whether it differs 
from the damages the appellate court  would have awarded by one third.  For example, if the jury 
makes an award of $60,000, then if the Court of Appeal concludes that damages should have 
been $40,000 or less, or that they should have been $80,000 or more, it will vary the jury∗s ver-
dict.  This is a useful approach to determining whether damages are inordinately high or low, but 
obviously there is no rigorous or precise test  available to resolve this issue.  An appellate court 
may  also vary  quantum if the award made by the jury was made on wrong principles, resulting, 
for example, from  misdirection by the trial judge.72

D. Summary

 The powers of the Court of Appeal to review a judge∗s verdict are broader than those it 
may  exercise when reviewing a jury∗s verdict.  In general, a Court of Appeal may direct a verdict 
if the judge might have done so at trial.  If there is some evidence to go to a jury, then the court 
may  reject a jury verdict only if it was one that reasonable men could not have come to.  At 
common law, the Court  of Appeal could only order a new trial in those circumstances.  Under 
legislation, they may  now, in some cases, enter a verdict. The new Court of Appeal Act, however, 
departs significantly  from the previous legislation and rules which governed the Court of Appeal.  
It is too soon to say how the court∗s jurisdiction may have been affected.

 Notwithstanding an appellate court∗s powers of review, as a policy matter, the Court of 
Appeal is extremely reluctant to vary a jury award.

CHAPTER IV REFORM

A. Introduction

 In the preceding chapters, we have observed that juries may arrive at unreasonable ver-
dicts, and that the powers of a trial judge or of an appellate court to correct or reject those ver-
dicts are limited.  In this chapter we examine the case for reform of the jurisdiction of a trial 
judge or of an appellate court to review a jury verdict.

B. The Working Paper



 A Working Paper on “Review of Civil Jury Awards” was circulated by the Commission in 
August 1983.  Copies of the Working Paper were sent to lawyers, judges and law professors. 
Copies of the Working Paper were also sent to all law libraries in British Columbia and major 
law libraries across Canada.  A notice of the Working Paper∗s publication was sent to every law-
yer in British Columbia.

 In the Working Paper, the Commission tentatively proposed that a trial judge sitting with 
a jury should have jurisdiction to vary an award of damages that was wholly inappropriate.  The 
trial judge∗s jurisdiction, it was proposed,  should correspond to that exercised by the Court of 
Appeal when reviewing a jury award.

C. Responses to the Working Paper
 
 We received a large number of responses to the Working Paper.  Specific points raised by 
our correspondents will be addressed later in this chapter.  At this point, however, it is appropri-
ate to make several general observations concerning the responses.

 To begin with, the submissions we received divided into three different philosophical 
camps.

 Some of our correspondents strongly supported the jury system and felt no changes 
should be made touching on that system.  The jury is an ancient institution which has worked 
well for centuries.  The functions it serves and the way it works cannot be analyzed with scien-
tific precision.  Changes affecting the jury may well impair its use and jeopardize a fundamental 
and essential civil right.

 Some of our correspondents were opposed to the continued  use of the jury.  It is a 
clumsy and archaic device for achieving justice.  Its results are unpredictable.  It is expensive and 
it tends to lengthen litigation.  There is no valid reason for its continuation, particularly when one 
considers that most other commonwealth jurisdictions have restricted its use with no perceptible 
impairment to justice or civil rights.

 Some of our correspondents were neutral on the jury  system.  Submissions falling into 
this camp suggested that the jury usually works well enough, but that some improvements for the 
review of jury  awards were called for.  Some suggested that  very few actions to be heard by jury 
actually proceed to trial.  In one submission, it was observed that the importance of the jury has 
diminished in recent years.  This is due, in part, to methods adopted in the assessment of damage 
awards.  Compensation for pecuniary loss is established by  receipts for expenses incurred, or 
based upon actuarial evidence.  Whether a judge or a jury is called upon to do the arithmetic, 
there is very little difference in result. The importance of the jury today lies chiefly in making

findings of fact, particularly in determining liability, and in assessing damages for non-pecuniary 
loss.

 We would like to state at  the outset that we are not addressing the issue of the value of the 
civil jury. The fact is that in British Columbia a significant number of trials are heard by  juries, 
and a significant number of appeals are taken from jury  verdicts. It is well known that in British 
Columbia, as in many other jurisdictions, the courts are faced with substantial caseloads and the 
resulting delay in the administration of justice is approaching crisis proportions.

 There is no doubt that the jury contributes to that delay.  Other jurisdictions have re-
sponded to this problem by curtailing jury use.  We think that approach would be perceived by 



many in British Columbia as undesirable.  Our concern is whether amendments to the law can 
make jury use more effective by reducing its expense and any  tendency  it  may have to delay fi-
nality in litigation.

D.  Should There be any Power to Review a Jury Verdict?
 
 This project  was added to the Commission∗s program in response to a reference from the 
former Attorney General.  Representations had been made to the Attorney General that the Court 
of Appeal should have no jurisdiction to vary a jury  award without the consent of the parties.  If 
the award was wholly out of proportion, the matter should be retried before a second jury.

 The suggested approach follows the common law and still prevails in some other jurisdic-
tions, most notably  England.  (In England, however, the right to trial by jury is restricted. Per-
sonal injury actions, for example, are usually not heard by juries.)

 Several reasons prompted amendment of the common law in British Columbia to permit 
the Court of Appeal to vary  jury awards.  First, trial by jury is expensive and often inefficient.  If 
there are compelling reasons for refusing to accept a jury  verdict, having the matter retried before 
another jury is probably the most expensive and time-consuming method of arriving at a satisfac-
tory verdict.

 Second, there is no guarantee that another jury  will arrive at a reasonable verdict.  In Ben-
son v. Kwong Chong, a New Zealand case mentioned in Chapter I,  three successive jury trials 
were held, and each time the jury  arrived at a verdict  in favour of the plaintiff, which the Court of 
Appeal concluded was wrong.  The facts of that case indicate that the juries were motivated by 
racial prejudice.  Finally, the matter was considered by the Privy Council, which concluded that a 
verdict in favour of the plaintiff must be entered.

 While this kind of case, one hopes, arises very  rarely, it suggests a need for checks and 
balances on the jury system.  It is not unknown for a new trial to take place because the first ju-
ry∗s award of damages was excessive, only to have the second jury, on the retrial, bring in an 
award higher still.  That occurred in Taylor  v. B .C. Electric Ry. Co.

 In addition to economy and efficiency, review of jury verdicts tends to ensure that such 
patent injustice will not occur. For that  reason, we favour review of jury  verdicts. There is no 
compelling reason to return to the common law position. Nevertheless, the importance of trial by 
jury should not be overlooked. That  is one reason why appellate courts are reluctant to vary jury 
verdicts.

 E.  When Should a Jury Verdict be Varied?

 It follows that any  reform should not impinge upon the functions served by trial by jury. 
When should jury  verdicts be reviewable?  It is not enough that  a judge does not agree with a 
jury∗s verdict. That would amount to letting a jury decide issues of fact only so long as they do 
what a judge would do.  If that were the case, trial by jury  would represent no alternative to trial 
by judge alone.  It would appear, therefore, that the current law governing review ofjury  verdicts 
takes the only  approach available to remedy manifest injustice without impairing the use of trial 
by jury.

 Nevertheless, the limited powers of a trial judge to deal with a perverse verdict and those 
of an appellate court to deal with one that is wholly unreasonable, are, in many cases, inefficient 



and expensive, since often the only  remedy is a new trial.  A new trial means that  the costs of the 
first trial have been thrown away and will be incurred again.  Moreover, in many cases the par-
ties must incur the costs of one or several appeals before a new trial is ordered.  Clearly, preserv-
ing the integrity of trial by jury is costly. We think that some attention to the economic aspects of 
the review of jury  verdicts is desirable.  In the following sections we will examine options avail-
able to reduce some of these costs.

F.  Varying Quantum and Apportionment of Liability

 Both liability and quantum are questions of fact.  To some extent, they  are linked.  If is-
sues of contributory negligence are involved, an unreasonable apportionment of liability may be 
offset by the determination of quantum.  For example, apart from the question of costs, there is 
no real difference between finding a defendant 100% responsible for damages of $2000 and find-
ing a defendant 40% responsible for damages of $5000.  In either case, the plaintiff will receive 
$2000. Although questions of liability and quantum should be considered separately, and a con-
clusion with respect to one should not influence the determination of the other, the cases indicate 
that juries do, from time to time, confuse the two questions.  Considering the matter from the 
viewpoint of abstract justice, one might deplore that result.  Pragmatically, however, the plaintiff 
with a meritorious claim usually receives an amount that compensates him for his injuries, so 
that, on the whole, justice is done.

 With respect to a trial judge∗s jurisdiction to review a jury verdict on findings of liability, 
we can see  no justification for departing from the current law.  The weighing of the evidence is 
the province of the jury.  If the jury comes to a verdict  that is perverse, then the matter should be 
the subject of a new trial.

 A distinction should be drawn on the question of damages, however. Many aspects of 
damages are quantifiable by objective means and if the jury makes a mistake calculating those 
damages the trial judge can correct it.  Other aspects of damages are not strictly quantifiable.  For 
example, the measure of damages for pain and suffering is highly subjective.  The courts, how-
ever, have established guidelines which, although largely  arbitrary, are useful. It is impossible to 
determine, for example, what an arm is worth, but  it is possible to say  that a scar should be worth 
less.  Dickson  J. made the following observations in Lindal v. Lindal:

A number of secondary principles flow from the basic precept of compensation. The first is 
that anything having a money value which the plaintiff has lost should be made good by the 
defendant. If the plaintiff is unable to work, then the defendant should compensate him 
for his lost earnings. If the plaintiff has to pay

 for expensive medical or nursing attention, then this cost should be borne by the defendant.  These costs are 
“losses” to the plaintiff, in the sense that they are expenses which he would not have had to incur but for the acci-
dent. The amount of the award under these heads of damages should not be influenced by the depth of the defen-
dant∗s pocket or by sympathy for the position of either party.  Nor should arguments over the social costs of the 
award be controlling at this point. The first and controlling principle is that the victim must be compensated for his 
loss.
 Different considerations are paramount in the matter of damages for non-pecuniary loss.   The principle res-
titutio in integrum can find only limited application in the matter of non-pecuniary losses.  A lost limb or a lost mind 
are not assets that can be valued in monetary terms. Money cannot repair brain damage or obliterate anguish and 
suffering.

General limits for awards for serious kinds of injuries have been established.  Damages for these 
injuries will vary depending on the circumstances, but they will still fall within a generally  de-
fined range.  Significant variation in damage awards for similar injuries casts a shadow upon the 
administration of justice.  Since a jury has no guidelines on what might constitute an appropriate 
award of damages, it is understandable that their awards may vary significantly.



 Since parameters exist to determine the measure of damages, we think judges should 
have some power to correct an award that is wholly out of proportion to damages awarded in 
other similar cases. We do not  think, however, that a trial judge should be at liberty to reject an 
award merely because it is one he would not have made.  That would severely alter the balance 
struck by  the current  division of responsibility  between judge and jury.  Neither should a trial 
judge vary quantum to correct a manifest error in a finding of liability.  A jury error in a finding 
of liability should be addressed directly, either on appeal or by retrial.

 It is interesting that many jurisdictions in the United States, where trial by  jury flourishes 
and is jealously protected, have found it desirable to place some controls on jury verdicts in the 
hands of the trial judge.  Two practices, called additur and remittitur, permit the trial judge to ex-
ercise some control over a jury award.  If the jury  returns a verdict in which the measure of dam-
ages is wholly inadequate, either party  may apply for a conditional order for a new trial.  The 
condition imposed on the order for a new trial is that if the party relying on the award consents to 
a specified increase (additur) or decrease (remittitur) of it, there will  not  be a new trial.

 Additur and remitittur have proved to be effective and efficient means of safeguarding 
against unreasonable jury awards.  In most  cases, the need for appeal is removed. The trial judge 
considers the trial record and reasonable inferences drawn from it to determine whether the ju-
ry∗s award of damages is wholly inappropriate.  Only in that case will he make a conditional or-
der for a new trial.  Additur and remittitur are more fully discussed in Appendix F to this Report.

 While additur and remittitur represent an interesting approach to correcting a jury award, 
we have concluded that these practices should not be adopted.  If a trial judge is permitted to re-
view a jury verdict on quantum, he is performing what is essentially an appellate function.  The 
trial judge∗s jurisdiction in this respect  should correspond to that exercised by the Court of Ap-
peal. It  is important, therefore, to confirm what jurisdiction the Court of Appeal should exercise 
when reviewing damages awarded by a jury.

 Several of our correspondents felt that only the Court of Appeal should be able to 
review a jury award. Some suggested that the Court of Appeal∗s jurisdiction should be 
confined to ordering a new trial if a jury∗s award was wholly out of proportion unless the 
litigants agree to variation of the jury∗s

award. Both of these positions are inconsistent with the policy of ensuring that disputes are re-
solved expeditiously.  Reform of the law by  adopting an approach which has the tendency  to de-
lay or lengthen litigation is undesirable.

G.  Jurisdiction of the Court of Appeal to Vary Quantum

 In chapter III we observed that there is some doubt whether, under the new Court of Ap-
peal Act and under the new rules, the Court of Appeal may, without the consent of the parties, 
vary a jury verdict on quantum.  Under the former Act and rules the Court of Appeal was permit-
ted to reduce an excessive award.  Case law suggests that in the absence of statutory authority an 
appellate court has no jurisdiction to vary ajury verdict on quantum.  It may only order a new 
trial.  The absence of any  provision in the new Act or rules on this question  may  mean that the 
Court of Appeal no longer has even the jurisdiction to reduce an excessive award, although sec-
tion 9 of the Act may  be framed broadly enough that the jurisdiction of the Court of Appeal has 
not been altered.

 We have concluded that the Court of Appeal should have jurisdiction to vary  an award of 
damages that is wholly unreasonable.  The Court  of Appeal has varied jury  verdicts without the 



consent of the parties, and it does not appear that this jurisdiction of the Court of Appeal has 
been questioned since the new Act was enacted.

 In the Working Paper we invited comment on whether it was desirable to revise the Court 
of Appeal Act to confirm the jurisdiction of the Court of Appeal to vary a jury award before such 
doubts arose.

 Several of our correspondents felt  that if there was any doubt, it was desirable to confirm 
the Court of Appeal∗s jurisdiction. One submission forcefully argued that it was unnecessary to 
introduce legislation confirming that the Court of Appeal could vary a jury award:

...we do not think it is either necessary or desirable to revise the Court of Appeal Act to confirm its jurisdiction to 
vary a jury award without the consent of the parties.  Since your Working Paper was prepared judgment has been 
given in Black v. Lemon and Haglund (C.A. 810874, 25 November, 1983).   At the top of p. 4 Mr. Justice Macfarlane 
decides, for the Court, that s. 9(l)(c) of the Court of Appeal Act gives the Court power to make any order that could 
have been made by the court appealed from.  Since that is contrasted with ordering a new trial, I think it is clear that 
the Court considered that it had power to award either greater damages or less damages than were set by the jury. In 
that particular case no change was made.  However, I would think that the law should be taken to be that the Court of 
Appeal has decided that it could substitute its award for the award of the jury without the consent of the parties.

H. The Nance Test

 Currently, the test for varying a jury∗s award of damages depends upon whether it is 
“wholly out of all proportion.” This is called the “Nance test.”

 In Nance v. British Columbia Electric Railway Company Ltd.,  the Privy Council stated 
the principles which governed review of an award made by a judge and by a jury, as follows:4

 Their Lordships now turn to the question of quantum of damages.  As already stated, the jury awarded the 
plaintiff $35,000. The three members of the British Columbian Court of Appeal were unanimous, for different rea-
sons, in holding that this figure could not stand. The Chief Justice was for reducing it to $20,000 (subject to a further 
reduction to $12,000 in respect of contributory negligence which he found proved); Sidney Smith, JA., who did not 
find contributory

negligence proved, would have awarded $12,000; and O∗Halloran, J.A.,  would have left the figure to be determined 
at a new trial on materials more adequate than those available at the actual trial.
 
 In those circumstances two distinct questions arise:— (1.) What principles should be observed by an appel-
late court in deciding whether it is justified in disturbing the finding of the court of first instance as to the quantum 
of damages; more particularly when that finding is that of a jury, as in the present case. (2.) What principles should 
govern the assessment of the quantum of damages by the tribunal of first instance itself.

 (1.) The principles which apply under this head are not in doubt. Whether the assessment of damages be by 
ajudge or ajury, the appellate court is not justified in substituting a figure of its own for that awarded below simply 
because it would have awarded a different figure if it had tried the case at first instance.   Even if the tribunal of first 
instance was a judge sitting alone, then, before the appellate court can properly intervene,  it must be satisfied either 
that the judge, in assessing the damages, applied a wrong principle of law (as by taking into account some irrelevant 
factor or leaving out of account some relevant one); or, short of this, that the amount awarded is either so inordi-
nately low or so inordinately high that it must be a wholly erroneous estimate of the damage (Flint v. Lovell, ap-
proved by the House of Lords in Davies v.  Powell Duffryn Associated Collieries, Ld.). The last named case further 
shows that when on a proper direction the quantum is ascertained by a jury, the disparity between the figure at which 
they have arrived and any figure at which they could properly have arrived must, to justify correction by a court of 
appeal, be even wider than when the figure has been assessed by a judge sitting alone.  The figure must be wholly 
“out of all proportion” (per Lord Wright, Davies v. Powell Duffryn Associated Collieries, Ld.).

 The test with respect to varying an award made by a judge is described as whether “the 
amount awarded is either so inordinately  low or so inordinately high that it must be a wholly er-
roneous estimate of the damage.” The test for reviewing a jury award is said to be more 
rigorous.The award must be wholly out of all proportion before it may be varied.



 Is it desirable to apply  different standards to varying an award depending on whether it is 
made by a judge or a jury? The argument usually raised to defend the distinction is not totally 
convincing. That a judge usually gives reasons, while a jury∗s deliberation are essentially myste-
rious, may justify  reluctance to vary findings of liability. That difference, however, is of no par-
ticular significance when determining whether the measure of damages is appropriate.

 Which test would be appropriate?  While it is difficult to determine the difference be-
tween “a wholly erroneous estimate of the damage” and one that is “wholly  out of all propor-
tion,” it appears that in practice the results are different:5

In case after case this court has held that it cannot interfere with ajury as readily as with a judge .

While it is true the courts say  they  cannot interfere with a jury verdict as readily as with a judge, 
it is difficult  to determine whether in practice that is true.  The English Court of Appeal, when it 
considered this question, concluded that it should be less hesitant to upset an award of damages 
by a jury.  In effect, the Engish Court of Appeal leaned toward the test currently applied to re-
view of a judge∗s verdict. Whether any practical difference resulted from that decision is diffi-
cult to say.

 We have concluded that the Nance test should be revised so that  the test which currently 
governs review of a judge∗s award applies to review of a jury award. It was generally agreed 
that this revision resolved a distinction which was largely semantic. Whether made by a 
judge or a jury, an award will only

be varied if it is significantly out of line with awards given in similar cases. Providing that a sin-
gle test governs review of an award made by a judge or by a jury confirms what appears to be the 
current practice in any event.

 The Commission recommends that:

 1. The Court of Appeal may review the quantum of damages given by a judge or 
jury, and if it is so inordinately low or so inordinately high that it must be a wholly erroneous 
estimate of the damages, give judgment for an amount that is reasonable on the evidence.
[This recommendation provides that  the same test is applied to an award made by a judge or jury 
to determine whether it should be varied, and is patterned after one limb of the Nance test.]

 It should be observed that the Commission∗s conclusion to revise the test applied to review 
of a jury  award resolves the earlier issue of whether it is necessary  or desirable to confirm that 
the Court of Appeal has jurisdiction to review and vary  a jury  verdict without the consent of all 
parties.  Legislation implementing Recommendation 1 will necessarily also confirm that the 
Court of Appeal has that jurisdiction.

I.  Jurisdiction of the Trial Judge to Review Quantum

 Earlier we concluded that the trial judge should be able to review a jury  award and that 
this jurisdiction should correspond to that which is exercised by the Court of Appeal when re-
viewing quantum.  We think this approach is desirable for several reasons.

 First, the trial judge, because he has heard all of the evidence first hand, has a signficant 
advantage over the Court of Appeal in determining what measure of damages is appropriate in 
the circumstances.  If he is permitted to review and vary a jury award, and an appeal is taken 



from his judgement, the Court  of Appeal would then have the advantage of the trial judge∗s con-
clusions on the evidence to compare with the jury∗s verdict.  That additional  information may 
significantly ease the Court of Appeal∗s task in determining an appropriate award of damages.

 Second, since the powers exercised by the trial judge would correspond to those enjoyed 
by the Court of Appeal, in many cases there would be no need for an appeal and the cost to the 
parties would be reduced.  On appeal, even the preparation of appeal books can be prohibitively 
expensive.  It would not be unusual for a simple appeal, confined to one or two issues arising 
from a three day trial, to cost a litigant seven to ten thousand dollars in legal fees and another 
three or four thousand dollars in disbursements.  Other litigants involved in the appeal would be 
put to similar expense.  Review by a trial judge would not require any further expense for dis-
bursements, and legal fees would seldom be calculated on more than a half day of counsel∗s 
time, say six or seven hundred dollars.

 Third, even if the parties are not  content with the result  after the trial judge∗s review, this 
practice may encourage them to settle the matter without an appeal to the Court of Appeal. Cur-
rently, there is often doubt whether the Court of Appeal will vary a jury award since it is difficult 
to determine whether a jury∗s award is wholly  out of proportion.  A party who has, for example, 
received an award of damages which he considers to border on being inordinately high, may well 
accept the risk of an appeal by the other party, believing that the odds against 
varying the jury∗s award are in his favour. If that issue is first considered by the 
trial judge, however, the parties may be guided

by the trial judge∗s conclusion that the award is one which should be varied. It is likely, in that 
case, that the parties will be inclined to settle the matter.

 Fourth, this practice may encourage settlement before an application for review by  a trial 
judge. The amount involved may not justify the costs of an appeal to the Court of Appeal.  A 
successful litigant, in that case, may be reluctant  to settle.  If, however, he is faced with the pros-
pect of variation of a jury∗s award through the speedy and economic means of review by the trial 
judge, he may become more reasonable.

 These reasons also suggest that it might be desirable to prevent any appeal to the Court of 
Appeal on quantum until an application for review has been made to the trial judge.  Review  
might remove the need for an appeal.  We suspect, however, that  that approach may be proce-
durally impractical.  For example, counsel may conclude that the jury∗s verdict is wholly  inap-
propriate with respect to both liability and quantum.  Review on quantum may be of limited util-
ity  in his opinion.  It would probably be seen as unjust if the Court of Appeal concluded that it 
had no jurisdiction to correct a jury∗s verdict on quantum that  was wholly inappropriate in the 
circumstances on the ground that no application for review had been made to the trial judge.

 A costs sanction, however, may be desirable to encourage parties to seek review by the 
trial judge rather than appeal to the Court of Appeal.  For example, on appeal, the Court of Ap-
peal may conclude that the matter could have been resolved by the trial judge.  In that case, per-
haps the party who brought the appeal, notwithstanding that  he was successful, should be de-
prived of his costs or be held responsible for the other party∗s costs.  We think this is a question 
which should be considered after there has been some experience with the practice of a trial 
judge∗s review of a jury award. It may be that  no inducement to use that procedure is necessary. 
Moreover, since either party is at liberty to appeal from a trial judge∗s decision on such a review, 
it is not entirely clear that a party who chooses the appeal route over review by  trial judge should 
be responsible for costs in any event.

 We raised this issue in the Working Paper.  Our correspondents who favoured granting a 
trial judge jurisdiction to review a jury  award felt  that a costs sanction was unnecessary.  Costs of 



an appeal are in the discretion of the Court of Appeal.  Usually  costs will be awarded to the party 
who succeeds on the appeal.  If review by  trial judge would have been appropriate, the Court of 
Appeal has the jurisdiction to refuse to award costs, or to award costs to the unsuccessful party.

 One submission suggested that the tariff of costs should be revised to provide a specific 
item for the costs of the review.  This amendment is not necessary. The application for review 
will take place before or at the same time as application for judgment.  The review will be part  of 
the trial, and costs will be calculated on that basis.

 One concern arising from permitting the trial judge to review the jury∗s award is the pos-
sibility of creating another appealable issue leading to more litigation.  Would judges intervene 
too readily?  Variation of a jury award by a trial judge should only occur if the trial judge is con-
vinced the Court of Appeal would intervene.  If it should happen that  trial judges are prepared to 
vary a jury award on any other basis, we suspect that  guidelines will quickly be developed by the 
Court of Appeal.

 An additional concern may be that permitting a trial judge to review a jury award will in-
evitably  lengthen jury trials. Presumably, the party who has lost at  trial will invariably apply for 
review. We do not think that this is a real concern. First, such an application, at least 
on the issue of whether the jury∗s

award was inordinately high or low, can be speedily dealt with by the judge. Second, if the ju-
ry∗s verdict is inordinately high or low, so that an appeal taken from it would be meritorious, 
there should be a trade-off in that an application to the trial judge will often prevent the need to 
appeal to the Court of Appeal.

 One submission we received was firmly opposed to trial judge review of a jury award:

 Most recommendations for reform have the effect of reducing the power of juries to affect the law, and in-
creasing the power of judges to alter verdicts.  The three recommendations contained [in the Working Paper on] Re-
view of Civil Jury Awards is no exception .
 The right of litigants to have the dispute determined by a jury is one which is one of the fundamental rights 
established in our present legal system. It is a right which the Commission does not suggest should be removed.  The 
danger is that it may be eroded by allowing verdicts to be easily circumvented on appeal.  It is submitted that in low-
ering the appellant∗s test necessary to set aside a verdict, and giving that power to the trial judge, removes two safe-
guards, respecting the continued participation of the public at large in the justice system.  The first is the right of the 
parties to receive the jury∗s verdict on questions of fact despite the inclination of a trial judge to ignore or downplay 
evidence which the jury found cogent.  The second is the right of a party to a review of the verdict by a tribunal 
which will limit its review to questions of law alone, uninfluenced in its review by its own interpretation of the evi-
dence, and of the witnesses.

We are not persuaded by these arguments.  The Commission has not recommended that the test 
that must be met to set aside a jury∗s verdict be eased, and later in this submission, it was ac-
knowledged that the variation in the  Nance test resolves a question that is primarily semantic.  It 
was our conclusion that there was no real difference in substance between the tests that were ap-
plied to review of an award made by a judge or by  a jury.  Whatever the formulation of the test, a 
trial judge or Court of Appeal should be reluctant to interfere with a jury∗s award.

 Giving a trial judge jurisdiction to review a jury award which parallels the Court of Ap-
peal∗s current jurisdiction does not represent an erosion of trial by  jury.  It changes no aspect of 
the system other than to speed up  the process for review by months, and to lower the costs of re-
view by thousands of dollars.

 The Commission recommends that:

 2. The trial judge be given a jurisdiction, corresponding to that exercised by the 
Court of Appeal (as provided by Recommendation 1), upon the application of a party, to review a 



jury∗s verdict on quantum and to give judgment for an amount that is reasonable on the evi-
dence.

 We have also considered what form an application for review of a jury award to the trial 
judge should take.  On appeal to the Court of Appeal, for example, a jury  verdict may  be attacked 
on a number of grounds, including procedural errors or irregularities and misdirection of the jury. 
Perhaps circumstances have changed since the trial, or new evidence has been discovered.  In the 
Working Paper we tentatively concluded that, if this new practise is to work effectively, it  must 
be confined to the sole question of whether the damages awarded by  the jury were appropriate. 
This procedure should not be used to hear new evidence.  Although some reconsideration of evi-
dence led at trial will be necessary, the application for review should not permit the parties to 
embark upon some sort of retrial before the judge.  Procedural error or irregularities or misdirec-
tion of the jury are not matters that  should be raised before the trial judge on review.  He is no 
longer in a position to rule on them.  Those issues must be the subject of an appeal to the Court 
of Appeal.

 
 Some of our correspondents suggested that litigants should be able to introduce new evi-
dence governed by the same rules7  which permit the admission of new evidence on appeal.  No 
doubt that  would increase the circumstances in which an appeal would become unnecessary, but 
there are two major objections to that position.  First, it would tend to lengthen and complicate a 
procedure which, to be effective, should be simple and expeditious.  Second, it would diminish 
the significance of the jury in the proceedings. One of our correspondents made the following 
comment:
The parties have submitted the dispute to the jury and neither should be in aposition to retry it on new evidence.

We have concluded that in order to confine the trial judge∗s review to a consideration of the ade-
quacy of the jury∗s award, no new evidence should be admissible.

 The Commission recommends that:

 3. No new evidence may be heard on an application contemplated under Recom-
mendation 2.

J.  Appeal  From a Trial Judge∗s Review of a Jury Award

 Before a trial judge may substitute his own view for that of the jury∗s on an appropriate 
award of damages, he must find that the jury∗s award is so inordinately low or so inordinately 
high that it must be a wholly erroneous estimate of the damages.  If it is neither, then the trial 
judge has no jurisdiction to intervene.

 If a trial judge varies a jury award, his decision may be reviewed by the Court of Appeal 
on two grounds. The trial judge had no jurisdiction to vary the jury∗s award; or, if he had that 
jurisdiction, the award set by the trial judge is itself so inordinately  low or so inordinately high 
that it must be a wholly  erroneous estimate of the damages.  In the first case, the Court of Appeal 
would restore the jury∗s verdict.  In the second case, the Court of Appeal would determine an 
appropriate award of damages.

K.  Information on Previous Damage Awards

 An approach which might resolve problems of inconsistency that arise in jury awards is 
to let counsel provide juries with information respecting damage awards in similar cases. That 



practice is not permitted in British Columbia.8  It  is felt that the jury  would receive no real guid-
ance from analogies:

See what would happen! Each counsel would refer the jury to cases which he believed were comparable but which 
were not really so. Speeches would be taken up with the one counsel citing analogies and the other destroying them. 
Then the judge would have to review them all again in his summing-up.  The inevitable result would be that the 
minds of the jury would be distracted from the instant case and left in confusion.

 Advising juries on the appropriate range of damages need not be confusing.  Counsel might 
make submissions to the trial judge on that issue, in the absence of the jury. The judge could in-
clude a discussion of damages appropriate in the circumstances and the principles the jury  might 
apply when assessing damages in his charge to the jury.

 Information on previous general damage awards is unlikely  to be unhelpful to a jury. An-
other plaintiff∗s compensation for costs of future care or lost income can have little relevance to 
the issues before the jury.  In this context, we are concerned only with previous damage awards 
for non-pecuniary loss.  One reason why juries, historically, have not been given information on 
relevant damage awards is that, until ten years ago, the practice was to make a global award.

 While it  is possible to provide juries with information concerning previous damage 
awards for non-pecuniary loss without causing confusion, it is open to question whether that ap-
proach would achieve beneficial results. If the trial judge narrowly defines the limits in which 
damages may be awarded, in effect he substitutes his opinion for the jury∗s. If the judge indi-
cates a broad range in which damages may be awarded, either the jury  will receive little useful 
guidance or it will be tempted to split the difference to arrive at an “average” award.  For these 
reasons, in the Working Paper we tentatively concluded that juries should not be provided with 
information on damage awards in similar cases.

 Most of our correspondents disagreed.  There was a general consensus that juries should 
be given some guidance on previous damage awards in similar cases. A recurring comment was 
that it  was senseless to keep from a jury  the very information upon which its performance would 
be reviewed. There was disagreement, however, on what method for providing a jury with this 
information should be adopted.

 It was suggested that information on previous cases should be put to the jury. We are ap-
prehensive that information might be needlessly  confusing. A submission on behalf of one group 
suggested that:
...juries are not well qualified to distinguish between the nuances of one case and another and that they would be 
much plagued by counsel if they were to be given the awards in cases that were alleged to be similar.

 A submission on behalf of another group suggested that each counsel should be able to 
suggest a figure to the jury. It is likely  that approach would indicate a general range in which the 
jury might make their award, but it is open to question how helpful that information will be. 
Counsel will naturally select the lowest or highest  amount ever awarded for similar injuries, de-
emphasizing dissimilar aspects of the earlier cases which might have led to the assessment. There 
is a need for some control over the damage amounts suggested to the jury  as appropriate guide-
lines.
Upon reconsideration, we have concluded that juries should have some information respecting 
damage awards in similar cases. Counsel should make submissions, in the absence of the jury, to 
the trial judge concerning an appropriate range for the jury∗s guidance.  The trial judge should 
then advise the jury of that  range, careful as well in his charge to them to advise that the assess-
ment of damages is for the jury alone to decide and that the information on previous damage 
awards is not binding on them.  He should probably also admonish the jury that  averaging the 
range of awards is unlikely to represent an acceptable discharge of their duty.



 Howes v. Crosby,  a recent decison of the Ontario Court of Appeal, in which it was held 
that the trial judge had no jurisdiction to give the jury guidance on relevant awards 
without the agreement of counsel, is of interest. In that case, the trial judge had charged the jury 
on the range of awards that

might be made to compensate the plaintiffs for the death of a family member. The trial judge, in 
his charge to the jury, very  carefully and clearly  emphasized the manner in which the jury should 
regard the information on relevant awards:
 Now I am going to try and help you in this case a little bit by giving you some guideposts in relation to 
amounts.  In the past judges have been reluctant to give jurors any indication of figures. You notice the lawyers 
didn∗t mention any figures to you and they are not allowed to but we are beginning to respond I think to what some 
jurors feel they would like to have to help them and what some researchers and academics and even judges are say-
ing ought to be given to the jury. So I am going to mention some figures to you but I want to stress to you that what I 
say in relation to figures can be completely ignored by you.  You can totally ignore everything I say because it is 
your function to set those figures, not mine.  By giving you some of these figures I am only trying to help you, if you 
feel that you want that help and if you feel it will assist you.  I am not going to give you limits. These are not limits.  
I am not giving you a range within which you must come up with figures.  That would be improper.  It is not my job 
to do that.   All I am giving you is some indication of what a judge might do in a similar case as a starting point for 
your discussions and that∗s all it is meant to be.  If I give two figures, an upper and a lower figure, for God∗s sake 
don∗t just divide that figure by two and come out in the middle and go along right in the middle . .  . . That would be 
a dereliction of your duty. That∗s not what you are here for.   You are here to decide and deliberate and determine 
what is correct. If it happens to be that what you think is correct may come out in one or other of the cases sort of in 
the middle that∗s fine if that∗s what you arrive at.  But you have to arrive at that,  not by dividing. You have got to 
assess those facts and consider whether you are near the higher level or beyond it.  That is your choice. Or whether 
on the basis of facts as you find them you think it should be at the lower level, depending on the facts as you find 
them, and I will try to help you a little bit on that, to assess whether it should be higher or lower down .

 While the trial judge∗s charge in this case might not be a model for similar jury charges 
in the future, there could have been no doubt in the minds of the members of the jury how they 
were to use the information given by the judge.

 One of our correspondents objected to providing juries with information on previous 
damage awards because most authorities concerning damage awards would be derived from as-
sessments made by  judge alone.  One function juries serve is to reflect community attitudes, and 
it is frequently  observed that jury damage assessments educate judges on what the community 
considers appropriate levels for damage awards.  Providing juries with information on damage 
awards that tend to be based on assessments made by judge alone may  very well frustrate that 
function.

 We share our correspondent∗s concern, but it is our conclusion that the trial judge can, in 
his charge, impress upon the jury that they alone are responsible for assessing damages, in order 
to ensure that information on other damage awards will be helpful and not restricting.

 The Commission recommends that:

 4. (1) The trial judge sitting with a jury be permitted, lf the judge considers it of assis-
tance to the jury, to advise it of the general range of relevant awards made for non-pecuniary 
losses similar to those in issue based on submissions of the parties made in the absence of the 
jury.
 (2) If the jurisdiction in (1) is exercised, the jury should be charged that the issue of dam-
ages is for them to decide and that they are not bound by the general range of relevant awards.



CHAPTER V RECOMMENDATIONS

A. Summary

 The Working Riper on “Review of Civil Jury Awards” which preceded this Report generated a 
fair amount of controversy. In part, that was to be expected. Questions involving the jury tend to 
provoke extreme responses from its critics and its supporters. In part, the controversy was sur-
prising. The Commission∗s proposals were intended to neither enhance nor subtract from the 
role of the civil jury. They were aimed at improving procedural aspects of jury use and did not 
touch on the jurisdiction of the jury. The negative reaction to the proposals was due, in large 
measure, to the fear that any change touching on the jury is an attack on that institution and, to 
that extent, it was based on a misconception. We were responding to the fact that each year a sig-
nificant number of jury awards are varied on appeal. Our goal was modest:  to develop a speedy 
appeal process which would not require litigants to meet the substantial costs involved in a for-
mal appeal. The only significant result of the proposals was to permit appeal of a jury award im-
mediately, saving months of delay and avoiding costs measured in thousands of dollars. The ten-
tative proposals made in the Working Riper and the recommendations made in this Report would 
have no further impact on the system, nor on jury use generally, beyond that.

 The majority of submissions we received favoured the proposals and reinforced our con-
clusion that changes that made review of jury awards more efficient and economical were desir-
able.

B. List of Recommendations

 We  have  made the following recommendations for reform:

1.     The Court of Appeal may review the quantum of damages given by a judge or jury and if it 
is so inordinately low or so inordinately high that it must be a wholly erroneous estimate of the 
damages, give judgment for an amount that is reasonable on the evidence. (Page 45)

[This recommendation provides that the same test is applied to an award made by a judge or jury 
to determine whether it should be varied, and is patterned after one limb of the  Nance test.]

2.   The trial judge be given a jurisdiction, corresponding to that exercised by the Court of Ap-
peal (as provided by Recommendation 1), upon the application of a party, to review a jury∗s ver-
dict on quantum and to give judgment for an amount that is reasonable on the evidence. (Page 
47)

3. No new evidence may be heard on an application contemplated under Recommendation 2. 
(Page 48)

4. (1) The trial judge sitting with a jury be permitted, if the judge considers it of assistance to 
the jury, to advise it of the general range of relevant awards made for non-pecuniary losses simi-
lar to those in issue  based on submissions of the parties made in the absence of the jury.

(2) If the jurisdiction in (1) is exercised, the jury should be charged that the issue of damages is 
for them to decide and that they are not bound by the general range of relevant awards. (Page 
50)
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