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EXECUTIVE SUMMARY

INTRODUCTION

In July 2006, the British Columbia Law Institutensmenced a major two-year project to
consider reform of British Columbia’s not-for-proincorporation statute, tHeociety Act
(@ copy of which may be obtained online by follogvinthe links at
<http://lwww.qp.gov.bc.ca/statreg/>). The projecs o distinct phases. Over the first
phase, the major legal issues related toStheiety Actand the leading models for reform
were studied. This phase has culminated in theigatldn of this consultation paper,
which seeks the views of the public on our teneaticommendations for a névociety
Act The second phase will build on these tentativeomamendations and on the
responses that we receive from the public. Thisehaill conclude with the publication
of the final report for the project, in July 2008his project has been made possible by a
grant from the Law Foundation of British Columbia.

THE SOCIETY ACT REFORM PROJECT COMMITTEE

Work on this project is being carried out by a vidéer project committee. The commit-

tee was formed shortly after the commencement @fptioject. The committee has met

regularly since its first meeting, which was heidSeptember 2006. The members of the
committee are:

Margaret Mason—chair Ken Burnett
(partner, Bull, Housser & Tupper LLP) (partner, Miller Thomson LLP)
Colleen Kelly Murray Landa
(executive director, (associate director, gife&tate planning,
Volunteer Vancouver) UBC Development Office)
Mike Mangan Kim Thorau
(barrister & solicitor) (principal, Perrin, Thorau & Associates)

Bob Kucheran
(student-at-law & ex-CEO, BC Pharmacy Association)

Kevin Zakreski (staff lawyer, British Columbia Lawstitute) is the project manager.

THE STRUCTURE OF THE CONSULTATION PAPER

This consultation paper comprises two parts. Pag €ontains background material. It
introduces the scope of this project, describestivgety as a legal form, briefly discusses
the history of théSociety Actand explains the reasons why the time is riped@rm of
the law. Part Two, which makes up the bulk of tossultation paper, contains the com-
mittee’s tentative recommendations for reform. Havd also sets out the legal issues that

British Columbia Law Institute iX
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gave rise to each tentative recommendation andisBges the options for reform that the
committee canvassed with respect to each of tlegsd issues.

BACKGROUND
The Scope of the Project

Recent studies have pointed to a number of chalkerigcing the not-for-profit sector.
These studies have identified the following as suiaconcern: internal governance prac-
tices; measurement of program outcomes; fundrgisimegdefinition of charity under fed-
eral tax legislation; financial reporting and maaagnt; and outdated organizational
laws. This project focuses strictly on the lasti¢of his is because the other topics have,
comparatively, been the subject of extensive conratsewhere and because a modern
organizational law can provide a firm foundatioatthvill allow for progress to be made
on the other fronts. The name of British Columbia¢t-for-profit organizational law is
the Society ActTheSociety Acprovides for the incorporation, organization, goaace,
financial affairs, amalgamation, and dissolutiorso€ieties.

What Are Societies?

A society is an incorporated not-for-profit bodyhellaw recognizes three main units of
not-for-profit activity: the unincorporated not-fprofit association; the charitable trust;
and the society. Unlike the first two units, a stgis formed by incorporation, which re-
quires the filing of certain documents with a gowaent official. Incorporation confers a
number of benefits, the most important of whiclstestus as person at law. As a result of
this status, the members of a society enjoy limitglility. In this respect, societies re-
semble for-profit companies. There are a numbeodd principles that distinguish socie-
ties from companies: societies are incorporatechgmily to pursue public, not-for-profit
purposes; societies are restricted from distrilgutimeir assets to their members during
their existence; and societies must not have stegpital.

Brief History of the Society Act

The British Columbia Legislature enacted the fBsiciety Acin 1920. TheSociety Act
has been updated approximately every 30 years #imete New Acts appeared in 1947
and 1977. Each time the Legislature enacted aSwmuiety Acthe legislation grew in or-
der to accommodate the increasing sophisticaticthehot-for-profit sector. The current
Society Acts largely the 1977 Act, with some miscellaneoneadments in a few areas.

Reasons Why Reform of the Society Act is Needed Now

There are three main reasons why a S@eiety Acis needed now. First, the curréu-
ciety Actwas largely based on the 19Z8mpany Actwhich was the organizational stat-
ute for for-profit companies. In 2004, tlkdompany Actvas repealed and replaced with
the Business Corporations A¢ copy of which may be obtained online by follogithe
links at <http://www.gp.gov.bc.ca/statreg/>), whiclow provides a streamlined and
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modern legal framework for companies in this proginAs a result of the repeal of the
Company Actnot-for-profit societies are now saddled with somther onerous provi-
sions that no longer apply to the for-profit comiganfor which they were originally de-
signed. Second, the not-for-profit sector has grawt developed in ways that could not
have been foreseen in 1977. New legislation is eeed establish an adequate legal
framework for this increasingly important and sapleated sector. Third, reform initia-
tives are underway or have recently been completether jurisdictions. This develop-
ment gives British Columbia an opportunity to enaath modern and harmonized legis-
lation.

TENTATIVE RECOMMENDATIONS

The consultation paper contains 106 tentative resendations. Most are geared to the
detailed policy questions that will have to be grad with in drafting a nevéociety Act
The tentative recommendations are grouped intcaiégories.

General Principles

The first group of tentative recommendations settloel broad themes that are implicit in
the more detailed tentative recommendations thH&iwo In many respects, these tenta-
tive recommendations are obvious, but worth statiegertheless. They emphasize the
need to enact a new Act, to continue to have araspatatute for societies, to fine-tune
rather than overhaul the core principles of notgdoofit law, to harmonize the new stat-
ute, wherever appropriate, with the procedural adohinistrative rules in thBusiness
Corporations Actand to focus the new statute on organizatioritberahan regulatory is-
sues.

Incorporation and Naming

A streamlined incorporation procedure is an impdraart of every corporate statute.
This point was recognized when tBasiness Corporations Aatas being developed. It is
now time to extend many of these procedural ben#ditsocieties. Some distinct aspects
of the current system should be preserved, sudpasfying a not-for-profit purpose or
purposes on incorporation and filing bylaws witk Registrar of Companies.

Constitution and Bylaws

Much of the substance of the current law relatm@ tsociety’s constitution and bylaws
should be maintained. In terms of form, societlesudd adopt a modified version of the
notice of articles used by companies as a modeh@®society constitution.

Capacity and Powers

The committee tentatively recommends that any gisemnants of the old doctrine of
ultra viresshould be abrogated. A nesociety Acshould embrace the principle that so-
cieties are legal persons with the same capacinasdividual of full capacity.

British Columbia Law Institute Xi
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Offices and Records

The eccentric provisions relating to offices ancborels currently in th&ociety Acshould
be revamped along the lines of Biesiness Corporations Act

Directors and Officers

There is scope to expand and clarify the ruledingldo directors in th&ociety ActEx-
amples of such rules include election or appointnedrdirectors, minimum number re-
quired, residency, qualifications, vacancies, ardaval. Since these rules are fundamen-
tally procedural in nature, they should be harmeahizvith similar rules in th&usiness
Corporations Actin addition, a nevsociety Acshould provide more clarity on the status
of officers.

Duties, Liabilities, and Conflicts of Interest

The rules covering the duties and liabilities aedtors and officers and conflicts of inter-
est involving directors and officers in the curr&uciety Actare skeletal and often out-
dated. Modernization is the theme of the tentatdemmendations in this area. Obsolete
rules, such as assigning personal liability to alwes if a society carries on with fewer
than three members for a period of time, shouldelpealed. New provisions, recognizing
the complex environment directors and officers noypstrate in, should be enacted. Some
examples of the provisions tentatively recommenghedude a limitation on liability
when reasonably acting on reports prepared byeasfiand professionals and a dissent
procedure. The provisions allowing a society toeimaify a director or an officer should
be overhauled and streamlined. The committee cereidrecent proposals for extending
immunity from personal liability to directors antficers, but declined to make a tentative
recommendation in favour of this concept. Instehd,court should be empowered to re-
lieve individual directors and officers from perabhiability on a case-by-case basis. The
committee also makes a number of tentative recordat@&ms relating to the moderniza-
tion of rules governing conflicts of interest, mding restricting paid staff members from
serving on a society’s board of directors.

Members

The committee’s tentative recommendations with @espo members are aimed at mod-
ernizing the law. A radical overhaul is not tentaly recommended here; rather, such
topics as the definition of “member,” classes ofrmbhers, and dues and subscriptions
should be clarified. The committee does tentativelyommend a few changes, notably
with respect to the minimum number of members (Wighould be one). Finally, some

proposals have been rejected, such as a role &mimous members’ agreements.
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Meetings of Members

There are some noticeable gaps in the cuBentety Actegarding meetings of members.
These are largely procedural rules. The committatatively recommends harmonization
with theBusiness Corporations Aatvhich has a more fully developed set of rules.

Financial

A few financial issues directly relate to the not-profit character of societies, such as
the prohibitions on share capital and on distrdngito members during the life of the so-
ciety. The bulk of financial rules are proceduratl should be harmonized with proce-
dures in théBusiness Corporations Act

Audits

The committee tentatively recommends maintainirg dbrrent position with respect to
audits. The legislation should not, as a defaudiitpo, require societies to have an audi-
tor. But the committee tentatively recommends saciheenges for those societies that do
opt to have an auditor. First, the procedural rglegerning audits of societies should be
harmonized with the procedural rules governing ®udi companies. Second, societies
that choose to have an auditor should be requirdve an audit committee of the board
of directors.

Members’ Remedies

The committee tentatively recommends filling in tip@ps in theSociety Acs current
repertoire of members’ remedies. The two majorentrremedies—investigation and op-
pression—should be clarified and updated. To thesedies should be added remedies
that have become established across the for-@naditnot-for-profit corporate sectors: the
derivative action and compliance or restrainingeosd

Society Alterations

The currentSociety Actontains very few provisions governing fundamettahsforma-
tions of a society, and those that do exist (sisctha amalgamation provisions) are badly
out of date. The committee tentatively recommeihgsenactment of modern provisions
relating to amalgamations, conversions to cooparassociations, continuation into and
out of British Columbia, arrangements, and extramany disposals of a society’s under-
taking.

Liguidation, Dissolution, and Restoration

The Society Actcurrently adopts its procedures for liquidatiorgsdlution, and restora-
tion from theCompany ActThe committee tentatively recommends harmonizivese
procedural rules with thBusiness Corporations AcDn the important question of dis-
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posal of a society’s assets on dissolution, thensibi@e is not tentatively recommending
a major departure from the current system.

Miscellaneous

There are a few miscellaneous rules in $loeiety Acthat should be clarified and mod-
ernized, such as the rules relating to subsidiamesbranch societies. There are also pro-
visions that should not be carried forward in tgidlation, such as those dealing with re-
porting societies and occupational titles protecti@he latter subject merits its own stat-
ute.) Finally, the committee tentatively recommengdating the extraprovincial registra-
tion system for societies by harmonizing it witle Business Corporations Act

CONCLUSION

The committee seeks input from the public on itgaBve recommendations for reform.

General comments on reform of tBeciety Actare also welcome. These comments will
assist the committee in carrying out the major wfsghase two of this project, the draft-

ing of a newSociety Act
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PART ONE—BACKGROUND

l. | NTRODUCTION
A. Background

Volunteer and not-for-profit activities are impartaelements of Canadian life. One study
has estimated there to be 161 000 volunteer andongtrofit organizations in Canada.
These bodies have enriched the social life of Canadwho have collectively “. . . taken
out a total of 139 million memberships in nonpraiitd voluntary organizations, an aver-
age of 4 memberships per perséi.hey have also made a significant contributioth®
Canadian economy; in terms of annual revenue, dhdon-profit sector is comparable in
size to the economy of British Columbia.

Much of the growth in the not-for-profit sector iagen place in the last 30 years. This
time of profound change and development has alsn #& emergence of a number of
challenges for not-for-profit organizations. A rateeport identified the broad range of
these challenges, touching on the need for refarmternal governance practices, meas-
urement of program outcomes, fundraising, the de&fm of “charity” under federal tax
legislation, financial reporting and management arganizational law.This consulta-
tion paper will focus exclusively on the last tapic

Organizational law does not have as high a prafilsome of the other items on this Jist.
It has been referred to as a “neglected stepchi@iie reason why this area of the law is
often not first on the list of matters requiringaen is that, when it works properly, it
does not appear in public view. By analogy, it tiows like the operating system of a
computer, which ideally works in the background aoes not intrude as other tasks are

1. Michael H. Hallet al, Cornerstones of Community: Highlights of the NagloBurvey of Nonprofit
and Voluntary Organization@ttawa: Statistics Canada, 2004) at 4.

2. Ibid. at 9.

3. Panel on Accountability and Governance in théuliary SectorBuilding on Strength: Improving
Governance and Accountability in Canada’s Volunt&gctor: Final Repori{Ottawa: The Panel,
1999) at 13 [Broadbent Commission Report].

Broadbent Commission Repdhid. at 22—-75.

Other law reform projects have tackled soméefitems on the Broadbent Commission Report’s list.
Seeg e.g, theUniform Charitable Fundraising Adh Uniform Law Conference of Canad@;oceed-
ings of the Eighty-Seventh Annual Meetf@jtawa: The Conference, 2005) at 72, 336—-420a8an
Voluntary Sector Initiative, Joint Regulatory Talfrengthening Canada’s Charitable Sector: Regu-
latory Reform: Final ReporfOttawa: Voluntary Sector Initiative, Joint Regoly Table, 2003).

6. SeeRobert S. Lesher, “The Non-Profit Corporation—Agheted Stepchild Comes of Age” (1967)
22 Bus. Law 951.
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carried out. In our view, the basic organizatiolzal for the incorporation of not-for-
profit bodies in this province—which is called tBeciety Act—no longer serviceably
fulfills this role. It requires reform in order tensure that progress can be made on the
other fronts.

B. What Are Societies?

There are three types of not-for-profit organizasiounincorporated associations; chari-
table trusts; and incorporated not-for-profit badien British Columbia, an organization
in the last group is known as a “sociefyThe subject of this consultation paper is reform
of the basic legal framework for societies in fhisvince, theSociety Act The main dif-
ference between incorporated societies on the and hAnd the two unincorporated bod-
ies on the other is that the law considers a spttebe an entity that is separate from its
members. Unlike an unincorporated association chaaitable trust, a society is a legal
person in its own right’ This theoretical difference has a number of pecattimplica-
tions for the ownership of property, the commenaanand maintenance of legal pro-
ceedings, and liability for contractual and torSadefaults. The Broadbent Commission
Report has called for law reform initiatives refatito all three legal forms.And, in fact,
there has been some law reform work recently chig on trusts and unincorporated
association$? But when it comes to the legal treatment of thacpcal issues listed
above, societies resemble companies more thandbeynincorporated associations or

7. R.S.B.C. 1996, c. 433.

8. This name is not universally applied. In othartp of Canada, societies are called “corporatiatts
out share capital.” In the United States, theylabelled “nonprofit corporations” or “not-for-praofi
corporations.” This consultation paper favoursiBhitColumbia usage and refers to not-for-profit-bod
ies as “societies,” despite their place of incoapion. “Societies” may be contrasted with for-pirofi
bodies, which this consultation paper refers ttcampanies.” Societies and companies are species of
the genus “corporation.” This consultation papegsu&orporation” as a collective noun to refer to
both societies and companies.

9. Supranote 7.

10. But charitable trusts and certain unincorparassociations (such as trade unions) may havgy enti
status for certain specific purposes.

11. SeeBroadbent Commission Reposypranote 3 at 74—75.

12. SeeBritish Columbia Law InstituteA Modern Trustee Act for British Columbia: A Reperepared
for the British Columbia Law Institute by its Contte on Modernization of the Trustee ABCLI
Rep. No. 33) (Vancouver: The Institute, 2004). Traform Law Conference of Canada is in the
midst of a project to create a modern legal franrkvior unincorporated associatiorSee online:
Uniform Law Conference of Canada <http://www.uleden/poam?2/Unincorporated_Nonprofit_
Associations_Progress_Report_En.pdf>. This lawrnefproject is being carried out in co-operation
with the American National Conference of Commissi@non Uniform State Laws and the Mexican
Conference of Commissioners on Uniform State Lawsee online: NCCUSL Web
<http://www.nccusl.org/Update/CommitteeSearchResagpx?committee=255>.
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charitable trusts. The fundamental differences fibat from the fact of incorporation jus-
tify a study of the basic law governing societie#s own right.

There are a number of core princigfeshat distinguish societies from companies. Socie-
ties must not be organized primarily to pursue ess or profit-making purpos&sSo-
cieties must not have share capital. And societiast not distribute their profits to their
members during the society’s existent&hese core principles are top-of-mind when-
ever anyone thinks about the basic legal framevimrisocieties. This is appropriate, as
they are an important part of the law, but it malsb be appreciated that t8eciety Act
consists of many more provisions, which serve titréss and support the core principles.

C. The Society Act Reform Project Committee

In July 2006, the British Columbia Law Institutensmenced a project on tlis®ciety Act
The project has received financial support fromltaer Foundation of British Columbia.
The goal of this project is to produce a ngaciety Agtone which will be more in tune
with the realities of the not-for-profit sector atohtemporary British Columbia.

The project is being carried out by a volunteejgotocommittee. Margaret Mason is the
chair of the committee. Ms. Mason is a partner i law firm of Bull, Housser & Tup-
per LLP. Her practice focuses on trusts and nopfofit organizations. The other com-
mittee members are Ken Burnett, Colleen Kelly, Myrianda, Mike Mangan, Kim
Thorau, and Bob Kucheran. Mr. Burnett is a partmign the law firm of Miller Thomson
LLP. He has acted for numerous societies, advitdiegn on incorporation and govern-
ance issues. Ms. Kelly is Executive Director of Muker Vancouver. For more than 24
years, Volunteer Vancouver has been offering bdaxelopment training. The organiza-
tion trains approximately 50 boards each year. Mnda is Associate Director, Gift and
Estate Planning at the University of British ColuantBefore taking on this position, he
spent seven years as a gift planning consultamdr Br this, he was a lawyer in private
practice, beginning as a litigator, and later mguvimo a solicitor’s practice. Mr. Mangan
is a lawyer with a practice in Vancouver, who dksaches and writes. He is the co-author
of theAnnotated British Columbia Society Kcand, from 1999 to 2005, he served as edi-

13. SeeHarry B. Hansman, “Reforming Nonprofit Corporatibaw” (1981) 129 U. Pa. L. Rev. 497 at
501-03 (listing the nondistribution constraint, tlestriction on the issuance of shares, and thsupur
ance of public purposes as “distinguishing charesties” of societies).

14. But societies may carry on business and eanfitgrso long as these activities are inciderdahteir
overriding not-for-profit purposes.

15. Many societies also restrict their members freogiving any property remaining on the dissolutd
the society as well.

16. Mike Mangan & Susan E. MacFarla®énotated British Columbia Society Atboseleaf (Aurora,
ON: Canada Law Book, 2007).
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tor of the legal textbooBirectors’ Liability in Canadd'’ Mr. Mangan also has a special
interest in directors’ liability issues. He hasatedl the Board Members at Risk seminar
and, at last count, has taught 1500 people abeirt tiasponsibilities as directors under
the Society ActMs. Thorau is currently a public policy consuttarior to taking on this
role, she spent 10 years with government. Duriag time, her responsibilities included
the Society Actand the early development of new companies legislaMr. Kucheran is
currently a student at the Faculty of Law, Universif British Columbia. Prior to attend-
ing law school, Mr. Kucheran had a long and distisged career in the not-for-profit
sector, including serving for 13 years as the Chiedcutive Officer of the British Co-
lumbia Pharmacy Association. Kevin Zakreski, afdtafyer with the British Columbia
Law Institute, is the project maanger.

This consultation paper contains the committeatatéve recommendations for the pol-
icy positions that will underlie a ne®ociety ActWe invite public comment on all as-
pects of these tentative recommendations. A dfafieonewSociety Acttself, along with
commentary on its provisions, will be the subjefcthe committee’s final report.

D. The Structure of this Consultation Paper

This consultation paper contains two Parts. Themitee’s tentative recommendations
for a newSociety Actire found in Part Two. Before considering wheeelgtw should be
going, it is useful to take a look back at how ldwe developed and to sketch out the rea-
sons why now is an appropriate time for reform.

[I. A BRIEF HISTORY OF THE SOCIETY ACT
A. Introduction

British Columbia has had%ociety Acfor 87 years. Over that time the legislation hes d
veloped and grown considerably from the rather rabdeginal Act.

B. Pre-History: Legislation Before 1920

In the nineteenth century, British Columbia enactedtream of statutes that were in-
tended to provide a basic legal framework for vasitypes of societies. This approach of
enacting legislation to apply specifically to whia¢ Legislature felt to be distinct types of
organizations was based largely on the British rhdgi&ish law recognized a number of

different types of societies, some of which wergutated under distinct statutes. The
most notable example was the friendly society, WHhias been described as playing a
dual role of providing social and convivial eveatsl insurance for its membeéfs.

17. E. Edward Siemenst al, Directors’ Liability in Canadalooseleaf (North Vancouver: STP Specialty
Technical Publishers, 1994).

18. SeeSimon CorderyBritish Friendly Societies, 1750-191Bloundsmills, UK: Palgrave Macmillan,
2003) at 13, 75.
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This focus on conviviality and insurance is predera greater or lesser degree in British
Columbia’s nineteenth-century legislation. Somdusés, such as thigiterary Societies
Act, 1871° and thelndustrial Communities Act, 1898 were more concerned with the
organization and operation of social clubs. Otkgidlation, such as tl&haritable Asso-
ciations Act, 187" was more focussed on insurance matters. The Attnbst closely
resembled the contemporaBpciety Actn the range of organizations it covered was the
Benevolent Societies Act, 1891

This diverse set of Acts had a number of thingsommon. Most importantly, all of these
statutes afforded their subject organizations statuan entity separate from their mem-
bers. This meant that these bodies could sue arslid@ and they could own property
outright. In addition, their members were affordiedted liability: members were not li-
able for the debts of the organization in excegh®fBmount of any fee levied as a condi-
tion of membership. Beyond establishing these irtgmdr principles, the nineteenth-
century Acts were quite modest. They provided &mistration with the forerunner of the
current Registrar of Companies and they set outanentary legal framework for gov-
ernance along typical corporate lines by formingpard of directors, appointing officers,
and making bylaws.

C. The 1920 Act

In 1920, British Columbia enacted its fiSocieties Act® The 1920 Act, which consoli-
dated the four Acts mentioned in the previous eectiepresented a significant develop-
ment in this area of the law. It abandoned thedej sectoral approach in favour of a
new attempt to see the area as a unified wholeortinfately, the historical record does
not provide much material documenting the intergtibehind this change in legislative
attitude. Although the specific reasons for engcainnewSociety Actmay be lost, well-
known broader social and economic trends may \g@elte clues. The years after World
War | were a time of great upheaval. Disease (Qddily the Spanish influenza epi-
demic), economic downturn (exacerbated by the stiagtine in industrial activity after
the War), strikes, and poverty and dependence ¢edlyeamong returning soldiers who
had been maimed or injured) blighted Europe andiNamerica and did not spare Brit-
ish Columbig?* Charitable activity naturally took on greater pinemce in this environ-

19. R.L.B.C. 1871, no. 150. The subject mattethef Act was broader than its short title suggestsni
compassed both literary societies and mechanissturtes.

20. S.B.C. 1898, c. 6.

21. R.L.B.C. 1871, no. 162.

22. S.B.C. 1891, c. 41.

23. S.B.C. 1920, c. 831920 Act].

24. SeeBritish Columbia, Legislative Assembly, “Reporttble Deputy Minister of Labour for the Year
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ment. Here a difference between Britain and NortheAica should be noted. While the
British continued to organize charitable activitggmarily through the legal form of the
trust, North Americans (including British Columbgrhave favoured, by a large margin,
to organize their charities as corporati6h¥he greater prominence of the corporate form
in the British Columbia not-for-profit sector mague played a part in the move from a
British style of discrete, narrowly focussed Aatsat North American model of one uni-
fied Society Actpplying across the spectrum of incorporated apfofit bodies.

At 46 sections, the 1920 Act was more than twicag as the longest of its nineteenth-
century predecessors. In addition to making theontgmt conceptual leap of including all
societies within a single legal framework, the 1981 also contained early forms of
many provisions familiar from todaySociety ActThe 1920 Act began by setting out a
procedure for incorporation. Five or more persooglct incorporate a society by com-
pleting and signing a constitution (called in thalse/s a “declaration”) setting out the
overarching purposes of the society and by makyigws dealing with the society’s in-
ternal affairs. These documents were filed withRegjistrar of Companies.

The 1920 Act contained the first articulation ofiamber of principles that have had an
enduring prominence in the law of societies. A sbcwas required to incorporate to ful-
fill specific purposes, which must be set out ipudlicly available constitution. The per-
mitted purposes, some of which were expressly seinothe Act, were all not-for-profit
in nature?® A society was not permitted to have share capittilalso could not declare a
dividend or distribute its property to its membatsny time during its existenée.

Ending December 31st, 1919” by J.D. McNivenSassional Paperl920) at K1.See alsdBritish
Columbia, Legislative Assembly, “Report of the DgpMinister of Labour for the Year Ending De-
cember 31st, 1920” by J.D. McNiven 8essional Paperdl921) at D1 (“We have also become sadly
familiar with the figure of the returned soldier avmay be maimed in body or broken in health—a
difficult case to fit into the modern industrial oidne; or who may be a ‘fit' man desiring to take u
again the daily duties he laid down six years agal finding that the old landmarks of trade and in-
dustry have disappeared.”).

25. Seee.g, Evelyn Brody, “Institutional Dissonance in theryboofit Sector” (1996) 41 Vil. L. Rev. 433
at 475 (“In general, however, American charity laas come to look quite different from English
charity law because most American charities takectirporation form.” [footnote omitted]); Donovan
Waters, Case Comment &e Centenary Hospital Organizati¢h989) 9:1 Philanthrop. 3 at 8 (“. ..
while the English texts on charity law continueboconcerned with charitabieists and the amount
of English case law on incorporated charities islsifsurprisingly little is reported, at least),acha-
ble corporations in Canada probably outweigh thealer of trust organizations by a considerable
margin.” [emphasis in original]). Approximately &&rcent of all registered charities in Canada are
incorporatedSeeHall et al, supranote 1 at 12.

26. 1920 Actsupranote 23, s. 3 (1).
27. 1920 Actjbid., s. 5.
28. 1920 Actjbid., s. 5.
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The 1920 Act also contained some recognition ofcbwporate character of societies. It
provided for limited liability of memberS. Members were required to appoint directors,
who would be responsible for “conducting the bussealiscipline, and management of
the society and its affairs® The society was also required to hold an annuakige
meeting of members and to file an annual reportth(financial statements) with the Reg-
istrar of Companie$"

The 1920 Act was rounded out with a number of miowis setting out discrete powers of
societies. These provisions dealt with such top&sourt proceeding$,contracts® and
ownership of property The 1920 Act also touched on the establishmehtarfch socie-
ties® and amalgamatiott. Finally, the legislation provided for the dissddut of societies
by incorporating by reference sections from@wnpanies Act’

D. The 1947 Act

The Legislature enacted a n8scieties Acin 19478 The 1947 Act was not as radical a
conceptual departure as the 1920 Act that wentréefqor the 1977 Act that would re-

place it). Instead, the 1947 Act retained almosrghing that appeared in the 1920 Act,
amplified a number of key provisions, and added sewations to deal with emerging is-
sues. As a result, the Act grew from 46 to 59 eesti

Among the changes brought in by the 1947 Act, @uehed on the core not-for-profit
principles of the law of societies. This was thstfarticulation that a society must not be
incorporated “for the purpose of carrying on amdeg, industry, or busines$The 1947
Act also introduced the concept that additionalv@ions in a society’s constitution
(those other than a society’s name, objects, aratit;m of activities) may be made unal-

29. 1920 Actjbid., s. 4.

30. 1920 Actjbid., s. 23 ().
31. 1920 Actjbid., s. 28.

32. 1920 Actjbid., s. 8 (1).

33. 1920 Actjbid., ss. 8 (1), 20.
34. 1920 Actjbid., s. 9.

35. 1920 Actjbid., ss. 18-19.
36. 1920 Actjbid., s. 37.

37. 1920 Act,bid., ss. 35-36 (incorporating by reference ss. 188-ét@he Companies A¢tR.S.B.C.
1911, c. 39).

38. S.B.C. 1947, c. 82 [1947 Act].
39. 1947 Actjbid., s. 3 (1).
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terable?® Finally, the 1947 Act included for the first tirtlee requirement for societies to
maintain a register of membé&tsand a Part dealing with the registration of exwajn-
cial societies?

E. The 1977 Act

Another 30 years would pass before the legislatias amended in a significant way. In
1977, the Legislature enacted a nBuocieties Act® The 1977 Act was a direct response
to the passage of a né®ompanies Aét in 1973. In one of the debates in the Legislature
the Minister responsible for the Bill that wouldcoene the 1977 Act described it as “. . .
a subsidiary or a satellite, if you will, of ti@mpanies Act*® This point is important for

a number of reasons, not least of which is theadicates that the 1977 Act was intended
to be shaped by the currents of change that swepssa Canadian corporate law in the
late 1960s and early 1970s. During this time, maldyformalistic doctrines and require-
ments were cast off and replaced by a new apprimaftmdamental questions such as in-
corporation, corporate powers, governance, and raeshkemedies. The rationale behind
these changes is more fully discussed in two sdmeparts commissioned by the federal
government: one that dealt with companies (the Repfothe Dickerson Committeé:
and another that dealt with societies (the Repidfeter A. Cummingj’

The 1977 Act contained many new provisions, buy @me of its changes had any sig-
nificant effect on the core not-for-profit princgsd of societies. This was the prohibition
on pursuing profit-making purposes. The prohibitcmmtinued under the 1977 Act, but it
was relaxed to a degree, as the legislation eXgrdsslared that profit-making purposes
may be pursued as an “incident to the purposesotiety.*®

40. 1947 Actjbid., s. 17.

41. 1947 Actjbid., s. 32.

42. 1947 Actjbid., ss. 41-50.

43. S.B.C. 1977, c. 80 [1977 Act].

44. S.B.C. 1973, c. 18, which beca@empany AGtR.S.B.C. 1996, c. 62 [CA].

45. British ColumbiaQOfficial Reports of the Debates of the Legislathasembly (Hansard)ol. 7, no.
18 (7 September 1977) at 5311 (Hon. Rafe Mair).

46. Robert W.V. Dickerson, John L. Howard, & Leoptg Proposals for a New Business Corporations
Law for Canada?2 vols. (Ottawa: Information Canada, 1971) [Disken Report]. The draft legislation
included in the Dickerson Report formed the basithe Canada Business Corporations A& C.
1974-75-76, c. 33.

47. Peter A. Cumming?roposals for a New Not-for-Profit Corporations Ldar Canada(Ottawa: In-
formation Canada, 1974) [Cumming Report]. Unforteha the Cumming Report’s recommendations
were never implemented at the federal level.

48. 1977 Actsupranote 43, s. 2 (2).
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The major area of reform in the 1977 Act was caspmgovernance. The skeletal provi-
sions of the 1947 Act on the rights, duties, anikibations of members and directors were
greatly amplified. Notable provisions included neghts for members, such as the right
to requisition a general meetifiYand the articulation of directors’ duties to stief>°

Another important underlying principle of the 19&@t was the recognition of the desir-
ability of harmonizing the administrative and prdeeal provisions of the&ociety Act
with those found in the statute governing compar@sporate legislation tends to con-
tain many such provisions that apply to corporatiganerally, whether the corporation is
a for-profit company or a not-for-profit societyor@e (but not all) of these procedural
and administrative provisions in the 1977 Act whegmonized with equivalent provi-
sions in the CA.

The trend toward longer legislation also continugith the 1977 Act, which contained 96
sections, 37 more than were found in the 1947 Act.

F. Amendments Since 1977

In large measure, the curreé®bciety Acts the 1977 Act. There have only been a handful
of substantive amendments to the legislation sif®&7. In 1985, a new Part was added
to provide a legal framework for occupational sitlerotectiort* In 1999, several proce-
dural changes, particularly in connection with niregt, were mad& And in 2004, a few

of the Act’s reporting requirements and incorpamatprocedures were amend&d.

G. Summary

There have been many changes toSheiety Actsince its first appearance in 1920, but
most of the core principles of the statute haveaiaad essentially unchanged. The notion

49. 1977 Actjbid., s. 58.
50. 1977 Actjbid., s. 25.
51. Society Amendment Act, 198B.C. 1985, c. 84.

52. Finance and Corporate Relations Statutes Amendikentl999 S.B.C. 1999, c. 33, ss. 52-54. These
changes allowed societies to adopt a system ofjdideroting, voting by mail, or any other means of
voting approved by the Registrar of Companiesyeadtéhe procedure for changes of name, and per-
mitted societies to hold directors’ meetings bgtehference.

53. Society Amendment Act, 20(8.B.C. 2004, c. 27Finance Statutes Amendment Act, 2084.C.
2004, c. 62, ss. 42-44. The changes brought imédset statutes included discontinuation of the prac-
tice of having corporate registry staff examinealmg upon incorporation or on a change of bylaws,
repeal of the requirement to file annual finansi@tements with the Registrar of Companies, estab-
lishment of a new scheme for public access to drfimsacial statements, lifting of the requiremamt
obtain an order from the Registrar of Companies@ppg the method of notifying members of a
meeting, discontinuation of the need to obtain enhfom the Ministry of Finance in order to incor-
porate a society that will operate as a social,chnldl repeal of the forms that were set out in Galee
A to the Act.
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of incorporation to pursue public purposes, théri®n on pursuing profit-making pur-
poses, the prohibition of share capital, and thestaint on distributing profits to mem-
bers were all established by 1947. More recentyyduame the acceptance of the principle
that societies are corporations in their own rigimg should be governed by a law that is
as sophisticated as the law governing companies.

[ll. W HY REFORM |SNEEDED Now
A. Introduction

There are three major reasons why the time is mpavfor fundamental reform of ti&o-
ciety Act First, reform has successfully been pursuedenfaoi-profit sector, resulting in
the CA being repealed and replaced with Bsiness Corporations Att Second, the
not-for-profit sector in British Columbia has grownd developed in ways unforeseen in
1977. And third, other Canadian jurisdictions hdegun to move on reforms to their
equivalents to th&ociety Act

B. Reform in the For-Profit Sector

Needless to say, the law in British Columbia hasstood still since the last major revi-
sion of theSociety Acin 1977. The most significant development on dual landscape
(in the area of corporate law) was the enactmeat inéw law governing for-profit com-
panies, the BCA.

The BCA was the result of many years’ work by lavgyand others who specialize in
company law. The multitude of changes brought irtHieyBCA are too numerous to de-
scribe in detail here. Suffice it to say that tteéMABhas fundamentally reformed company
law in British Columbia. And, by and large, theséorms have been hailed as successful
in practice>®

The advent of the BCA is important to societiesause companies and societies are
both, at law, corporations and, as a result, mdnye legal issues facing them are the
same. This idea was the driving force behind th&71Act; the government of the day ex-

plained the need for a neBociety Actlargely by referring to the enactment of the CA
some four years earliéf.

54. S.B.C. 2002, c. 57 [BCA].

55. Seeg e.g, John O.E. Lundelkt al, British Columbia Business Corporations Act TramsitiGuide
(Vancouver: Continuing Legal Education Society oitiBh Columbia, 2003) at § 1.1 (“TH&usiness
Corporations Act which has been 15 years in development, will iymaany of the shortcomings
and ambiguities of th€ompany Act. . .”).

56. SeeBill 50, Societies A¢t2d Sess., 31st Parl., British Columbia, 1977 l@matory note) (“The pur-
pose of this Bill is to replace tf&ocieties Agtlast revised in 1947, to make it more consisteétit the
1973Companies Act).
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So, one of the implications of the enactment of BGA is that it undercuts the rationale
for many of the provisions in tHgociety ActSince much of th&ociety Actvas designed
to be harmonized with the CA, and the CA is nowesded, this development means that
the Society Acts in some sense obsolete. And its obsolescengetisnly a theoretical
problem. Societies now find themselves in the anousaposition of having to meet strict
and cumbersome procedural rules that were adopiety ecause, in 1977, they were
the state of the art in company law. Now companmyitathis province has moved on, but
many of the provisions that have been reformedast off continue to bind societies.

A few examples will show that the same divergenesvben the law governing societies
and the law governing companies which promptedslagirs to act in the 1970s has
opened up again. An obvious place to begin is @edtil of theSociety Actwhich ex-
pressly preserves Part 9 of the CA and incorportitag reference as the law governing
dissolution of societies. This leaves societiedhaitprocedure for voluntary dissolution
that is less legally certain than the equivaleotpdure in the BCA. It also saddles socie-
ties with a restoration procedure that requireg@gplication to court, adding time and ex-
pense in comparison to the streamlined BCA proeaedur

A further example is found in the rules governingémnification of society directors.
Following the CA, theSociety Actrequires court approval before an indemnity may be
paid to a director who has been sued simply asudtref occupying the office of director.
The BCA has eliminated this costly requirement. reweore troubling, the&ociety Act
says nothing about advancing defence costs bef@aleof an action, an issue that has
taken on increased prominence since the 1970slertdst addressed in the BCA. Here
procedural awkwardness and legal uncertainty hadieeat bearing on a common com-
plaint of the not-for-profit sector, the difficulty recruit and retain directors.

The replication of CA provisions in th®ociety Acteven went beyond procedural and
administrative matters. For example, theciety Actimposes personal liability for the
debts of a society on the directors of a societhat society has fewer than three mem-
bers for more than six montAThis provision has no equivalent in other Canadian
for-profit statutes and appears to have been eth@s@n analogue of an equivalent pro-
vision in the CA>® The BCA did not carry forward this rule, effectiyenaking it an or-
phan in theSociety Act

Finally, another problem with th®&ociety Acis that it never fully embraced the promise
of modernization offered by the 1977 revision. Apsisingly large number of the Act’s
earliest provisions were incorporated into the 18¢¥ with little or no changes. For ex-

57. Society Actsupranote 7, s. 30.
58. Society Actibid., s. 24 (8).
59. CA,supranote 44, s. 14.
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ample, the amalgamation and extraprovincial regfistn provisions date from 1920 and
1947 respectively. The amalgamation provision,artipular, is so far outside the main-
stream of Canadian corporate law as to be useless.

These are but a few of the many examples that doaNeé been chosen to illustrate the
differences between tt&ociety Actand the BCA. This theme is pursued in greaterildeta
in Part Two of this consultation paper, where mahyhe committee’s tentative recom-
mendations involve considering harmonization ofvsions in theSociety Actwith
equivalent provisions in the BCA. This detailed aggzh was taken in this consultation
paper in order to ensure that harmonization wasechout in a manner that would re-
spect the essential not-for-profit character ofestigs. There are often persuasive reasons
connected with the not-for-profit nature of so@stthat support enacting legislation that
differs from the legislation governing for-profibmpanies. But what is striking about the
provisions cited above is that they have littleaffything to do with that not-for-profit
character. Instead, they impose costs and delagsa@aties for reasons that have nothing
to do with furthering their essential activitiesdamissions. Harmonization with the BCA
will overcome this problem in the short term byig/societies access to streamlined and
modern administrative and procedural provisionsictvtwill reduce delays and costs.
Harmonization may also assist societies in the k@ngn too. Forging a closer connection
between theSociety Actand the BCA will lend a higher degree of certaitdythe law
governing societies. The courts are more apt toneenh on the BCA, if for no other rea-
son than the fact there are more companies insBrfiolumbia than there are societies. It
is also hoped that tightening the link between $loeiety Aciand the BCA will help to
ensure that future modernizing amendments to coynjaanwill be considered for socie-
ties as well.

C. Developments in the Not-for-Profit Sector

Neglect is likely the reason for the current st#téne Society ActFor much of the twen-
tieth century, not-for-profit statutes like ti8ociety Actwere treated as backwaters of
North American corporate lai. This neglect was the result of an attitude detkebtethe
Alberta Law Reform Institute that legislation gowmg societies is not as important as
legislation governing companies “. . . becausedt®nomic effect upon Alberta of deci-
sions made by Alberta non-profit associations isassignificant as the economic effect
on Alberta of decisions made by Alberta businespamtions.®*

This attitude is literally accurate, in the senfa oarrow comparison between companies
and societies, but it misses the big picture ofied@s’ contributions to the Canadian
economy. A recent statistical survey of the notgasfit sector found that “. . . nonprofit

60. Seeleshersupranote 6.

61. Alberta Law Reform InstitutéRroposals for a New Alberta Incorporated AssociasicAct (ALRI
Rep. No. 49) (Edmonton: The Institute, 1987) atBO[ALRI Report].
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and voluntary organizations report a combined i@encomplement of over 19 million
that contribute more than 2 billion hours of volest time, or the equivalent of more than
1 million full-time jobs.”® In 2003, the sector’s revenues were $112 biffoRurther, the
range of activities covered by societies is indiBddiverse, surpassing even the range of
companie$? By any measure, societies make a major contributicCanadian life.

Much of the growth in the not-for-profit sector Haken place over the last 30 years. In
1977, there were approximately 8500 active soadtieBritish Columbi&® By summer
2006, when the British Columbia Law Institute begfa@Society AcReform Project, that
number had grown to 24 421 active societfes.

Along with growth in numbers, the not-for-profitcser has also experienced an increase
in the complexity of its activities. Societies aftbnd themselves engaged in the type of
sophisticated activity that once may have seemédtorbe the preserve of companies.

Although the governing statute for societies intiBhi Columbia has been largely un-
changed since 1977, this does not mean that ofipexces of the legal landscape facing
societies have also remained the same. That lapeldtas, of course, continued to de-
velop, primarily through court decisions. Whilec@n be difficult, and often futile, to pre-
dict how trends in jurisprudence will play out whthose trends are unfolding, prominent
commentators on the not-for-profit sector haveasatia shift in the courts’ attitude to so-
cieties. Increasingly, the courts are holding daeseto the same standards and practices
that companies must meét.

62. Hallet al, supranote 1 at 31 [footnotes omitted].
63. Hallet al, ibid. at 54.

64. See e.g, Peter A. Cumming, “Corporate Law Reform and CaradNot-for-Profit Corporations”
(1974) 1:3 Philanthrop. 10 at 20 (“. . . the usesvhich not-for-profit corporations as a group hee
ing put are considerably more varied than the fsdsusiness corporations”).

65. SeeBritish Columbia,Official Reports of the Debates of the Legislathasembly (Hansardyol. 7,
no. 18 (7 September 1977) at 5312 (Norman Levi).

66. Telephone call with Ruth Mclver, Manager, Regs Programs—Societies and Cooperatives (31
August 2006). Even more striking, about one-thifdhis growth has taken place in the last seven
years.SeeAnders I. Ourom, “Creating a Not-for-Profit Orgaation” in Anders I. Ourom & Vince
Battistelli, eds.Charities and Not-for-Profit Organizations: The FlamentalgVancouver: Continu-
ing Legal Education Society of British Columbia, 999 1.1 at 1.1.01 (citing figure of “about 20 000
societies” active in British Columbia).

67. Seee.g, Terrance Carter & Paula Thomas, “Non-share dapitgoorations must apply rules as [rig-
orously] and fairly as those with shar@die Lawyers Weekl$ April 2007) 10 (discussing court de-
cision that, in the authors’ view, “echoes othearerg court decisions which insist that the corporat
rules and procedures surrounding non-share cajitpbrations are not to be interpreted in a manner
that is more lenient as compared to share captpbcations”).
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This combination of rapid development in many at@as stagnation in the statutory law
has created frustration in the not-for-profit sectOne comment from the Broadbent
Commission Report gives a sense of this frustrafion

We also examined the legal framework within whidhumtary organizations do their work,
which is primarily within provincial jurisdiction.. . When problems arise, they do so primar-
ily because the laws governing the use of existonms are antiquated and do not serve the
contemporary needs of voluntary organizations; la@chuse there is considerable, unneces-
sary variation in the laws across provincHse unequivocal message from our consultations
was that this legal mess needs to be cleared up

D. Reform in Other Jurisdictions

At the federal level, and in many provinces, dtinot-for-profit legislation does not ex-
ist. Instead, societies in these jurisdictionsgoeerned by a few sections in the old for-
profit statute, which has been expressly presefoedocieties even though it no longer
applies to companié€s.These statutes tend to pre-date the reforms jmocate law of the
1970s. They are archaic and antiquated legal fraomesvfor societies that make British
Columbia’sSociety Act{which is largely of a 1977 vintage) look modemdasophisti-
cated by comparison.

This situation is starting to change. A leaderhiis tarea is Saskatchewan. INen-profit
Corporations Act, 1998 is the most advanced not-for-profit legislatiomrently in force

in Canada. A recent federal regoxn the not-for-profit sector resulted in a Billitg in-
troduced in the last ParliamefitThis Bill was not enacted; it died on the ordepgra
when the previous minority federal government wafeadted on an unrelated matter of
confidence. If this Bill, or a substantially similBill, is taken up and passed in the new
Parliament? then several provinces will likely follow the fedé government’s lead, in
the same way that many provinces have modelled fitveprofit corporate legislation on

68. Supranote 3 at vii—viii [emphasis in original].

69. Seee.g, Canada Corporations AcR.S.C. 1970, c. C-32, Part {Torporations ActR.S.0. 1990, c.
C.38, Part Il

70. S.S. 1995, c. N-4.2 [SK Act].

71. Industry Canada, Corporate Policy Law DirederReform of the Canada Corporations Act: The
Federal Nonprofit Framework LafJustice and Law Series No. 100-06836) (Ottawdusiry Can-
ada, 2000).

72. Bill C-21,An Act respecting not-for-profit corporations anther corporations without share capital
1st Sess., 38th Parl., 2004 (1st reading 15 Nove2(®@4; died on the order paper when Parliament
was dissolved on 29 November 2005) [Bill C-21].

73. Although the current government has not inditats intentions publicly, the speculation is tBat
C-21 will be brought back before Parliament in tfear future in a substantially similar form.
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the Canada Business Corporations Attin fact, there are reform efforts currently un-
derway in Québee and Ontarid®

In addition to these government documents and gigj¢here are a number of law re-
form reports on aspects of not-for-profit law tl@me worth considering. In British Co-
lumbia, both the Law Reform Commission and the Uastitute have published docu-
ments dealing respectively with directors’ con8icif interest’ and the personal liability
of directors and officer§ Outside British Columbia, the Alberta Law Refornstitute
has produced a noteworthy repBrivhich contained draft legislatidfi,and the Ontario
Law Reform Commission has also made recommendatan®form in this area of the
law .2 Even further afield, the American Bar AssociatidModel Nonprofit Corporation
Act®? has been very influential in the United Statesn @posure draft for a revised
Model Nonprofit Corporation Act was released adlitiver a year agt)

74. R.S.C. 1985, c. C-44.

75. SeeRegistraire des enterprises du QuéBeopositions pour un nouveau droit québécois desdca-
tions personnifiées: Document de consultat{@ept. 2004), online: Registraire des enterpreies
Québec <http://www.registreentreprises.gouv.gcam/thents/publications/consultation.pdf>  [QC
Consultation Paper]. The reform process appealsmate stalled in Québec, as no action has been
taken on the QC Consultation Paper.

76. SeeOntario, Ministry of Government Services, PoliaydaConsumer Protection Services Division,
Consultation Paper on Modernization of the Legahrfiework Governing Ontario Not-for-Profit
Corporations (No. 1(May 2007), online: Ministry of Government Senscehttp://www.gov.on.ca/
MGS/graphics/132791.pdf>.

77. Law Reform Commission of British ColumbReport on Conflicts of Interest: Directors and ®oci
ties 2 vols. (LRC 144) (Vancouver: The Commission,392RCBC Report].

78. British Columbia Law InstituteStudy Paper on the Personal Liability of Societyebiors and Offi-
cers (BCLI Cons. Doc. No. 13) (July 2004), online: Bit Columbia Law Institute
<http://www.bcli.org/pages/projects/directors/Ligtyi Directors_Officers_SP.pdf> [BCLI Study Pa-

per].
79. ALRI Reportsupranote 61.

80. Draftincorporated Associations Adbeing Part IV of the ALRI Reporibid. [ALRI Draft Act]. The
ALRI Draft Act formed the basis of a Bill considdrey the Alberta Legislatur&eeBill 54, Volun-
teer Incorporations A¢t2d Sess., 21st Leg., Alberta, 1987. Bill 54 reegifirst reading, and then it
died on the order papefeeWilliam H. Hurlburt, “Towards a Reformed Non-PtofCorporations
Statute” (1988) 7:3 Philanthrop. 17.

81. Ontario Law Reform Commission, “The Nonprofibr@oration: Current Law and Proposals for Re-
form,” in Report on the Law of Charitiesol. 2 (Toronto: The Commission, 1996) 451-506RQ
Report].

82. American Bar Association, Section on Business,LSubcommittee on the Model Nonprofit Corpora-
tion Law, Revised Model Nonprofit Corporation A&987) [US Model Act].

83. American Bar Association, Section on Business,LSubcommittee on the Model Nonprofit Corpora-
tion Law, Proposed Model Nonprofit Corporation A8t ed., Exposure Draft (2006) [US 2006 Expo-
sure Draft].
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Together, the SK Act, Bill C-21, the LRCBC Repdtte BCLI Study Paper, the ALRI
Report and Draft Act, the OLRC Report, the QC Cdtasion Paper, the US Model Act,
and the US 2006 Exposure Draft provide a wealtbpifons for reform of th&ociety
Act They also provide an opportunity for harmonizatiehich is a goal that is receiving
support from prominent voices in the not-for-prafitctor®® Harmonization need not re-
sult in word-for-word uniformity. A better resultould be a set of modern statutes that,
while attuned to local issues, embodied contempdderas and concepts about corporate
law.

Conversely, inactivity in British Columbia coupledth reform in other jurisdictions
could induce not-for-profit bodies to forsake ingoration under th&ociety Actffor in-
corporation in a jurisdiction that has a more madegal framework, so long as those in-
volved in the not-for-profit body were willing t@gister as an extraprovincial society in
British Columbia and pay the fees associated waimtaining that registration.

E. Summary

A look back at the history of tHgociety Acshows a regular pattern of updating the legis-
lation every 30 years. Since the last major chaihgels place in 1977, by historical stan-
dards, then, reform of th®ociety Acts due. Of course, reform of the legislation is-di
tated by much more than reference to historicakepas. Recent changes in the for-profit
and not-for-profit sectors have left tBeciety Actan outdated, cumbersome legal frame-
work for societies. Time will only exacerbate tlituation. Fortunately, models for re-
form exist as do opportunities for harmonization.

84. See e.g, Letter from James M. Partks, Chair, National @hesr and Not-for-Profit Law Section,
Canadian Bar Association to John Twohig, Presidémiform Law Conference of Canada (28
November 2006), online: National Charities & Not-frofit Law Section <http://www.cba.org/CBA/
sumissions/pdf/06-53-eng.pdf>.
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PART TWO—TENTATIVE RECOMMENDATIONS

l. | NTRODUCTION

This Part sets out the committee’s tentative recenuations for a neBociety ActEach
tentative recommendation is introduced by a bris€ussion of the issues considered by
the committee. The bulk of the tentative recomméada are geared toward policy mat-
ters that must be considered in drafting specéitions of legislation. The first few ten-
tative recommendations address general principles.

. GENERAL PRINCIPLES
A. Introduction

Certain general principles informed the work of toenmittee. These principles would be
apparent, at least implicitly, in the more detaitedtative recommendations that follow.
They are set out as tentative recommendationsein ttwn right for two reasons. First,
we wanted to provide an opportunity for public coeminon some large-scale basic issues
that could not be subsumed within specific policggmsals for a nevociety ActSec-
ond, the discussion of these general principlegesess a bridge from the overview of the
broader trends in the not-for-profit scene that enag Part One to the examination of
discrete, focussed legal and policy issues thatwmake up the vast majority of Part Two.

B. A Distinct Not-for-Profit Statute Is Still Needed

Some jurisdiction have opted not to enact a separate statute gagesoicieties. In-
stead, they have included societies in their fafipiegislation, adding a separate Part
that contains provisions needed to preserve thdongirofit character of societies. The
rationale underlying this decision is that there anough common elements uniting not-
for-profit and for-profit corporations that enagitwo statutes would be duplicative. Fur-
ther, since legislation governing companies teondset amended more frequently, socie-
ties may benefit from being grouped under a cotistapdated legal framework.

One of the difficulties with this approach is thiais promise of keeping abreast of emerg-
ing issues has often not been kept in practice.yManvinces that have taken this ap-
proach have left societies to be governed by sstiltat no longer apply to compariies.

The result has been that societies end up witkvtrst of both worlds: they are governed
by a set of provisions that were originally craffed companies and that are now wholly
out of date. Implementing a decision to place s@sainder the BCA would also reverse

85. SeeManitoba:The Corporations ActR.S.M. 1987, c. C225, C.C.S.M. c. C225 (Part X3pblies to
“corporations without share capital”); Newfoundlaand LabradorCorporations ActR.S.N.L. 1990,
c. C-36 (Part XXI applies to “corporations withaltare capital”).

86. Seege.g, Ontario:Corporations Actsupranote 69; Québec€ompanies A¢tR.S.Q. ¢. C-38.
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a longstanding tradition in British Columbia of Iray two distinct Acts and would re-
quire many carefully calibrated drafting changeth®BCA.

The committee tentatively recommends that:

1. British Columbia should continue to have a Stycikct as distinct legislation
governing all societies in the province.

C. A New Society Act Is Needed

The case for reform of th&ociety Actvas laid out in Part One. Much of this case focus-
sed on problems with th8ociety Actas it currently stands. These problems cannot be
solved with piecemeal reforms. The necessary madgion of the legislation will re-
quire a new Act.

The committee tentatively recommends that:
2. The current Society Act should be repealed apthced with a new Society Act.

D. Refinements to Core Principles of Not-for-ProfitLaw

Part One of this consultation paper contained abaurof references to the core princi-
ples of not-for-profit law. A relatively small grpuof provisions in th&ociety Actarry
most of the burden in establishing a corporatiora aot-for-profit society. Among the
provisions that come within this small group ate tequirement to pursue not-for-profit
purposes; the prohibition on pursuing primarily firdriven purposes; the prohibition on
share capital; and the prohibition on distributprgfits to members during the society’s
existence.

As will be spelled out below, these provisions @b require fundamental transformation,
though some refines may be contemplated.

The committee tentatively recommends that:

3. The core principles of not-for-profit law in @&w Society Act should be refined,
but not fundamentally transformed.

E. Harmonization with the Business Corporations Act

Much of the modernization of thgociety Actinvolves confronting the same issues that
were dealt with in the development of the BCA. Sataee must be taken in adapting
these provisions to societies. In a few cases, Wlt\be inappropriate. But, particularly
with procedural and administrative matters, a r&wiety Actshould be as close to the
BCA as possible.
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The committee tentatively recommends that:

4. Wherever appropriate, a new Society Act shoglchéwrmonized with the Busi-
ness Corporations Act.

F.  Purpose of the Statute

A statute governing the organization of not-for{ffiroorporations should focus on a lim-
ited range of topics. It should provide for thei@ént incorporation and organization of
societies, set out minimum record-keeping and geamre standards, deal with the pow-
ers and liabilities of directors, grant rights ardhedies to members, deal with the proce-
dural aspects of holding meetings, establish machifor transactions that effect a fun-
damental change to the society (such as amalgamadiod provide for the dissolution of
societies. It should not attempt to deal with regoidy issues that are best dealt with in
statutes of general applicatiBh.

Examples of regulatory issues range from labourdstads to environmental laws. These
issues would also include topics such as fundmgisirhich have a more immediate con-
nection to societies. The problem with placing ftatpry provisions in th&ociety Acis
that not all participants in the field of, say, dtable fundraising are societies. Charitable
trusts and unincorporated not-for-profit associaionay also be active in this area. In
addition, not all societies are incorporated unBatish Columbia’s legislation. Some
may be incorporated federally. In order to haveewell playing field in fundraising,
equivalent provisions would have to be enactechen drganizational statutes for these
other types of legal forms. This would be a diffidask, since there is no basic organiza-
tional statute in British Columbia that appliesctmaritable trusts or unincorporated not-
for-profit associations and since British Columblaviously cannot amend federal legis-
lation applying to federal societies. But everhisStproblem were overcome, it should be
apparent that regulating fundraising through aeseoif organizational statutes would re-
quire a great deal of duplicated legislation. Idiadn, if the standards varied across these
statutes, then this variation may create an incertt select one legal form over another.
Finally, from the public’s point of view, legal foris not the issue—the activity (in this
example, fundraising) is. If legislative actionwsrranted, then it would be better to ad-
dress the activity directly by means of a dedicaiegplilatory statute.

87. SeeDickerson Reportsupranote 46, vol. 1 at 2—3 (quotirBpllantine on CorporationsThe primary
purpose of corporation laws is not regulatory. They enabling acts. . . . They deal with the irdern
affairs of the organization, the content of theckes of incorporation, the rights of shareholdéng
powers and liabilities of directors, the authorizetmber and variety of the shares, the holding of
meetings, restrictions on corporate finance, suctha withdrawal of funds by way of dividends and
share purchases, the corporate records, the aation of organic changes such as amendments, sale
of entire assets, merger and consolidation, armbldison and winding up.”).
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The Society Acturrently has some gaps in its coverage of bagjarozational issues. It
also contains extraneous material that should edobnd in a statute of its kind.

The committee tentatively recommends that:

5. A new Society Act should be an organizatioretiugt, which covers such topics
as incorporation, record-keeping, corporate goveroa, powers and liabilities of
directors, members’ rights and remedies, meetiriga@mbers, fundamental trans-
formations, and dissolution of societies, but ibdld not deal with regulatory mat-
ters.

[ll. | NCORPORATION AND NAMING
A. Introduction

Incorporation and naming provisions are primaritpgedural in nature. So, the major
themes in the sections that follow will be modeatizn and harmonization with the
BCA. But a few substantive issues will also beediand discussed. Some of these sub-
stantive issues will have a bearing on basic difiees between for-profit companies and
not-for-profit societies.

B. General Incorporation Procedure
1. FORMATION OF SOCIETIES

One of the main purposes of legislation like Sweciety Actis to provide an efficient
means to incorporate not-for-profit bodies. Theadigion should embody up to date pro-
cedures for incorporating societies and shoulecethdvances in technology.

The procedure for incorporation under Beciety Acis set out in section 3. This section
has changed little since the 1920 Attt contemplates five (or more) persons signing a
constitution and bylaws and submitting these docusialong with a list of directors and
a notice of the society’s address, to the Registif@ompanies. The five (or more) signa-
tories become the original members of the society.

This legislated procedure fails to acknowledge thatdocuments required to form a so-
ciety are often prepared and submitted by ageuatd) as lawyers and notaries public. In
addition, by using words such as “original,” sent® is framed in terms appropriate to
paper documents, rather than electronic media.

Sections 10 to 15 of the BCA, which deal with tbenfation of a company, provide a
model for modern incorporation procedures for deese The BCA expressly recognizes
the role of agents (called “completing parties'tiie BCA) in the incorporation process.

88. 1920 Actsupranote 23, s. 6.
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The BCA provisions were also drafted as the Regjisif Companies was implementing
an online incorporation system. The benefits o 8ystem should be extended to those
persons who wish to form societies.

The committee tentatively recommends that:

6. A new Society Act should have provisions gomgrthe formation of societies
that are harmonized with the provisions governiogrfation of companies under
the Business Corporations Act.

2. HLING ByLAwS

For the most part, incorporation procedures dorase any issues that call for special
consideration in light of the not-for-profit chatac of societies. The one exception is the
requirement to file bylaws with the Registrar of fuanies—a requirement that the
committee strongly believes must be retained asgbar newSociety Act

Under section 3 of th&ociety Actthe applicants for incorporation of a society exe
quired to file a copy of the society’s bylaws witie Registrar of Companies, who is re-
quired to maintain the bylaws as a publicly avddalecord. Companies had a similar re-
quirement with respect to their articles (the eglemnt of a society’s bylaws) under the
CA. This requirement was eliminated by the BCA.

There were three reasons for eliminating the reqouent to file articles. First, it afforded
companies a measure of privacy. Although membetkeopublic do have a right to in-
spect and copy a company’s articles (upon paymeatreasonable fee), this right now
must be exercised by attending at the company'ardscoffice rather than by making a
request of a public registfy.Second, it streamlined the incorporation procBssing the
development of the BCA discontinuing this filinggterement was seen as an integral
part of the move to online incorporation. Thirdrasulted in savings for the government,
which was no longer required to store copies ofgamy articles.

In the committee’s view, these reasons are mone toanterbalanced by the reasons in
favour of retaining the requirement to file bylawsh the Registrar of Companies. Socie-
ties are expressly incorporated to fulfill one oore public purposes, unlike companies,
which are primarily formed to generate profits fwivate persons. This difference in pur-
poses raises the possibility that the public cauitfer harm if the bylaws of a society

were lost or rendered beyond comprehension. Thssipibity is greater in the not-for-

profit sphere, which tends to rely on a constacitignging cast of directors and officers to
perform administrative tasks, than in the for-grephere, which tends to employ profes-
sional agents (such as law firms) to attend toeit®rd-keeping and filing requirements.

89. SeeBCA, supranote 54, s. 46 (4)—(5).
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As a result of their approach to administrative terat many societies have vital corpo-
rate records in more than one location and do aweg lhe institutional memory or capac-
ity to ensure that a single, accurate record ofsthaety’s bylaws exists. The committee
believes that it is the role of the provincial gowvaent to assist societies in this task. This
assistance is needed both to foster the not-fditjg@ctor and to protect third parties that
rely on the services provided by societies or seave as advisors to societies.

Although the place for debating technological issisenot here, it should be possible to
accommodate the filing of bylaws within a systenelefctronic incorporation.

The committee tentatively recommends that:

7. A new Society Act should continue to requirefilivegy of bylaws as part of the
process of incorporation.

C. Incorporation for Purposes
1.  SPECIFYING ANOT-FORPROFITPURPOSE

Section 2 (1) of th&ociety Acprovides that a society may be incorporated forlawful
purpose or purposes. The section then goes ostteXamples of the types of purposes
for which a society may be incorporated.

In its approach, th&ociety Acstrikes a balance between the position found derofor-
profit and not-for-profit incorporation statuteshieh required incorporation for a purpose
or purposes set out in a limited list in the statamd reserved a discretion for the govern-
ment to reject incorporation if the application diot state a purpose found in the list and
the position of modern for-profit statutes, whicéat incorporation as a right and do not
require incorporating documents to state any pwepdbe ALRI Report, which recom-
mended a similar median position on this issue gait the rationale for this position is
“. .. primarily so that the members can know wthegt authorized area of activity is and
so that, if necessary, they can take legal actbiostdp the [society] from acting for other
purposes®

Most Canadian not-for-profit statutes take a merictive position than is found in the
Society ActTypically, these statutes do not permit incorgorafor any lawful purpose.
Instead, incorporation must be for one of the paesdisted in the statute. Further, a gov-
ernment official (usually the equivalent of BritiSlolumbia’s Registrar of Companies) is
expressly authorized to examine the purposes lstedn application to incorporate and
to reject applications that do not state a purmosgurposes that falls within the list. In

90. ALRI Reportsupranote 61 at 33.
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describing the process of incorporating a societ@ntario, the OLRC Report gives an
example of how involved this reviewing process baf*

The fact that incorporation of a nonprofit corparatis a discretionary act has allowed
for the development in Ontario of an administrafiwvactice which has permitted gov-
ernment officials to impose certain restrictions emtry to the nonprofit form. The
Companlies] Branch of the Ministry of Corporate @ahsumer Affairs [now called
the Ministry of Government Services] has, for a bamof years, made a practice of
consulting with the Office of the Public Trusteeagplications for letters patent of in-
corporation where charitable objects are involved. The Public Trustee has an-
nounced that it will oppose an application for irpmration on the basis of any one of
a number of factors. . . .

(The passage goes on to list eight factors, fivevlm€h are directly related to objects and
purposes.) The policy underlying this positionhattincorporation itself implicitly grants
state approval of the purposes pursued by a soaretytherefore, the state must take an
active role to ensure that incorporation is onlgrged to those persons who will live up
to the endorsement conveyed by incorporation.

The opposing position, which would permit incorgana of a society that did not specify
any purposes, has been primarily championed inr&farm reports? But this approach
has been implemented in one not-for-profit statuteently in force in Canada, the SK
Act.®® The rationale for this position is that sociesuld be placed on the same footing
as business corporations. In addition, supportetisi® view sometimes characterize it as
being necessary to root out the doctrinelof vires®

The committee favours the median position of rangirsocieties to specify their pur-
poses on incorporation. It is desirable becaupeoides the members with some funda-
mental information about the organization they hjwueed. It also will be of some assis-
tance to societies that wish to seek registereditabée status under themcome Tax
Act®® These considerations serve to differentiate sesigtom companies on this point,
making the BCA and other modern for-profit statu@suitable models for reform for
this issue.

91. OLRC Reportsupranote 81 at 477-78.

92. SeeCumming Reportsupranote 47, at 22 (“. . . [n]ot-for-profit corporatis are and should be incor-
porated simply as a matter of course with unlimibgects, subject to the overriding requirement and
limitation that incorporation is being sought fonan-pecuniary purpose.”); QC Consultation Paper,
supranote 75 at 19 (proposal 3).

93. SK Act,supranote 70, ss. 5-6.
94. See below, Part Two, Section V.B at 32-35.
95. R.S.C. 1985 (5th Supp.), c. 1.
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The committee tentatively recommends that:

8. A new Society Act should allow incorporatioracfociety for any lawful not-for-
profit purpose and should require specificatiortlod society’s purposes in its con-
stitution.

2. FROHIBITION ON INCORPORATION TOPURSUECOMMERCIAL PURPOSES

One of the key elements of not-for-profit legistatiinvolves defining the relationship of
societies to businesses operated for profit. lostialy, it is readily apparent that a soci-
ety that had as its primary purpose the operatfoousiness for profit would not be ap-
preciably different from a company. But an absolort@hibition on carrying on business
would create enormous practical difficulties forrpaocieties, which often rely on funds
generated from for-profit activities to finance derying out of not-for-profit purposes.

The Society Actattempts to accommodate these two positions indgsabions. Section 2
(1) (f) prohibits a society from being incorporatéar the purpose of carrying on a busi-
ness, trade, industry or profession for profit aing’ Section 2 (2) qualifies section 2 (1)
(N, by declaring that “[c]arrying on a businessde or profession as an incident to the
purposes of a society is not prohibited.”

This approach is rather vague, but section 2 (8)r@ generated much litigation. The
most recent case to give any sustained consideradiovhen a business will be an inci-
dental rather than a primary purpose of a sociesg 8haw v.Real Estate Board of
Greater Vancouvet® In this case, a number of real estate agents drifna¢ the multiple
listing service of the Real Estate Board constitua@ unlawful business purpose. The
court reviewed the purposes set out in the boardistitution, the scope of the board’s
activities, and the history of the multiple listisgrvice and concluded that there was no
breach of section 2 (2.

96. (1974), 48 D.L.R. (3d) 404 (B.C.S.Gajf'd (1975), 67 D.L.R. (3d) 364 (B.C.C.A.).

97. TheShawcourt also touched on an earlier decisioiVancouver School Teachers’ Medical Services
Association vVancouver (City 0f]1959), 21 D.L.R. (2d) 355 (B.C.C.A.). This casaswprimarily
concerned with whether a society was carrying osinass for property tax purposes, but, along the
way (at 357), Coady J.A. (who gave the judgmerthefcourt) also endorsed an argument that socie-
ties, almost by definition, will never have busisi@sirposes: “A society incorporated under Soeie-
ties Actis prohibited from engaging in any trade, industrjpusiness, yet such society is of necessity
authorized and entitled to carry on such business encidental to the objects for which it is ingo-
rated. But whatever the activities of the sociegyrbe, these are not under the Act consideredras co
stituting a trade, industry or business. The redsothat would appear to be that since by s. ,Sb-
ciety is prohibited from paying dividends or makiaglistribution of its property among the members
during the existence of the society, it is not #figre carrying on business for profit, or with awito
profit, which ordinarily is the object of tradedstry or business using the terms in a commeocial
mercantile sense.”
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Another concern is that it is unclear what the egu®nces of breaching section 2 (2)
would be. If section 2 (2) is meant to operate manner similar to thaltra viresdoc-
trine?® then a breach of it could render a society’s fatisns void and could cast doubt
on the validity of its incorporation. A very hardé view would hold that such a society
got its incorporation by fraud, and its membersusthdoe treated as, in effect, forming a
partnership. This harsh view was rejectedliident Foreshore Lands Ltd. Brown®®
where the court noted that “. . . even if the [digal share] transfers were in breach of
section 2 (2), it does not follow that the tran&att were void.**° But the issue was not
squarely raised in this case, so this conclusioy me& be sustainable.

In view of these concerns, many law reform proposale considered this balanced ap-
proach to be in need of change. The ALRI Reportjrfstance, recommended that socie-
ties be allowed to incorporate for business purpose long as societies were still re-
stricted from distributing the profits made fromsimess to their members. The ALRI’s
reasons for this recommendation indicate that feéyit was simply ratifying a state of
affairs that already existed. They noted that msogjieties were already operating busi-
nesses “in order to raise money to fund charita#agvities.” The real issue, in the
ALRI's view, was distribution of the profits of tee businesses. A provision focussed on
purposes only served to muddy the is$élhis approach has been implemented in the
SK Act'®?and the US Model ACC? It was also adopted in Bill C-24¢

Although these concerns are real, they do not atoua persuasive case to abandon the
balanced approach to this issue. There is stilleseatue in retaining a fundamental theo-
retical division between societies and companieshenquestion of basic purposes for
forming the organization. Further, this balancegrapch has been a part of the legisla-
tion since the 1977 Act, and a part of the comnaan of this province since before that
date, and it has not caused any serious problerpsaitice. Although the question of
when commercial activity becomes a primary rathantan incidental purpose does ad-
mit some degree of vagueness, on balance this magsi@s preferable to recognizing in
the statute that societies may be incorporatedysmdulfill commercial purposes.

98. See below, Part Two, Section V.B at 32—35.

99. 2004 BCSC 1365, 50 B.L.R. (3d) 14tiflent Foreshoreited to B.L.R.].
100. Trident Foreshoregibid. at para. 21.

101. ALRI Reportsupranote 61 at 32—33.

102. Supranote 70.

103. Supranote 82, § 3.01 (a) (“Every corporation under #is has the purpose of engaging in any lawful
activity unless a more limited purpose is set fanttthe articles of incorporation.”). This provigids
carried forward, without changes, in US 2006 Expedbraft,supranote 83, § 3.01 (a).

104. Supranote 72.
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The committee tentatively recommends that:

9. A new Society Act should not allow societiebdgancorporated primarily for
commercial purposes, but it should allow societ@pursue commercial activities
as an incident to their not-for-profit purposes.

D. Classes of Incorporation

The Society Actontains a rudimentary division between reportiagieties and societies
that are not reporting societies, which is discdsker in this consultation pap€r.
Many law reform proposals go much further than.tfiilse OLRC Report recommended
implementing a sophisticated five-fold classificatischeme for societies, which would
be overseen by a specially designed governmentategi® The SK Act contains a fun-
damental distinction between charitable and menhijesocieties, which runs all the way
through the legislation, affecting the applicatmfprovisions as varied as those govern-
ing access to record®, number of director§’® and dispensing with an auditd?. (This
list only touches on a few of the sections in the/A&t that make use of this classification
scheme.) The US Model Act also contains a highilaémtial version of this idea, divid-
ing societies into three classes: public benefittual benefit, and religiou's®

These classification schemes are intended to les@onse to the great diversity of socie-
ties in existence. The policy underlying them iattthere are such vast differences be-
tween the various types of societies that the gorgrlegislation must include two or
more fundamentally different sets of provisionseTdividing line is usually drawn by
reference to whether or not the society carriexhbatitable activities. Invariably, though,
the statute expands the common law understandincharfity, catching societies that
might not otherwise be considered charitiés.

105. See below, Part Two, Section XVI.D at 135-36.
106. OLRC Reportsupranote 81 at 460, 465-66.
107. SK Act,supranote 70, s. 21 (granting broader access to tleede©f a charitable society).

108. SK Act,bid., s. 89 (requiring at least one director for a rbership society and at least three directors
for a charitable society).

109. SK Act,ibid., ss. 150-51 (setting a higher standard for citalgtsocieties that wish to dispense with
the audit requirement).

110. US Model Actsupranote 82, § 2.02 (a) (2).

111. Seee.g, SK Act,supranote 70, s. 2 (9) (society may be deemed to lteadtable corporation if it (a)
carries on activities that are not primarily foethenefit of its members, (b) solicits or has $alit
donations or gifts of money or property from theblpy) (c) receives or has received any grant of
money or property from a government or governmgenay in any fiscal year of the society that is in
excess of 10% of its total income for that fiscahn or (d) is a registered charity within the megn
of thelncome Tax Agt
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The difficulty with this approach is that it addsnaplexity to the legislation. Societies
may not always appreciate which class they fal,irgarticularly given the expanded
definition of charity that is usually a feature déssification schemes. The need for a
fundamental theoretical division between classesazieties may also be questioned.
Companies also show a diversity that may rival tifadocieties. Yet, company law stat-
utes, such as the BCA, do not employ overarchiagstiication schemes. Instead, these
statutes tend to draw distinctions where they aexlad. This approach to society legisla-
tion was also recommended in the ALRI Repdft.

The committee tentatively recommends that:

10. A new Society Act should not include any owdriag classification scheme; in-
stead it should simply draw distinctions where reekd

E. Names
1. GENERAL PROVISIONS

Section 3 (6) of th&ociety Actncorporates by reference Division 2 of Part 2hef BCA.

In effect, the rules on corporate names in the BXt&made to apply to societies by this
device. Section 3 (6) is a relatively new provisieih was introduced into the legislation
in 2003* Prior to 2003, the 1977 Act simply gave the Regisbf Companies the broad
discretion to reject a proposed name “for a goathatid reason.”

The policy of establishing clear rules for sociagmes and harmonizing those rules has
many advantages. The two most important are thstaipproach provides certainty and
promotes administrative efficiency.

The committee tentatively recommends that:

11. A new Society Act should contain provisionsareéigng society names that are
harmonized with the provisions regarding corporatanes in the Business Corpo-
rations Act.

2. SOCIETY DESIGNATION

A society designation is the equivalent of the ooape designation for companies. Under
section 23 of the BCA a company must have “limitéohcorporated,” or “corporation”
(or their abbreviations or French equivalents) @& pf and at the end of its name. In ad-
dition, a company is required to display its nammel(ding its corporate designation) in

112. ALRI Reportsupranote 61 at 24—-25 (recommending “. . . where diffiéitreatment is desirable, it be
effected by specific provisions”).

113. See Business Corporations Amendment Act,,Z0@3C. 2003, c. 70, s. 284.
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specified contexts'* A director or officer who knowingly allows a compato contra-
vene this requirement faces personal liabilityday losses suffered by a third party as a

result!*®

In theory, these rules should apply to societiessilyie of section 3 (6) of th8ociety
Act In practice, a somewhat different arrangemenstexiSocieties are merely encour-
aged to include the designation “society” or “assen” in their proposed names when
they incorporaté*®

Corporate designation rules perform a valuable tfanc They provide some protection
for the public, by alerting third parties that thase dealing with a corporate entity that
enjoys the benefits of limited liability. It woulse helpful to clarify the rules on this point
by enshrining them in th8ociety ActBut it should be noted that a wider range of oerp

rate designations is currently in use. In additiofisociety” and “association,” many so-
cieties also use “foundation,” “institute,” “centr@r “club.” The legislation should con-

tinue to allow the use of these words as sociesygdations. Over time, the public will

come to understand that these words denote boploaie and not-for-profit statds’

The committee tentatively recommends that:

12. A new Society Act should require societiesittude one of “society,” “asso-
ciation,” “foundation,” “institute,” “centre,” or “ club,” or their abbreviations or
French equivalents, in the society name as an atain of corporate and not-for-
profit status.

F.  Pre-Incorporation Contracts

A society or a company does not come into existemti a certificate of incorporation is

issued by the Registrar of Companies. Incorporaibsbcieties and companies often fail
to appreciate this fact. As a result of their mmabension, they will enter into contrac-
tual relations with third parties on behalf of tbe@l non-existent society or company.
This oversight puts those incorporators in a tggdt. As the Cumming Report explained,

114. SeeBCA, supranote 54, s. 27 (1) (requiring company “to dispteyme in legible English or French
characters (a) in a conspicuous manner at each pldgritish Columbia where it carries on business,
(b) in all its notices and other official publicatis used in British Columbia, (c) on all its contsa
business letters and orders for goods, and otsafivoices, statements of account, receipts aihefte
of credit in British Columbia, and (d) on all billsf exchange, promissory notes, endorsements,
cheques, and orders for money used in British Cblarand signed by it or on its behalf”).

115. SeeBCA, ibid., s. 158.

116. SeeBritish Columbia, Ministry of Financé&Jame Approval Request Instructiaffsn 708B) at 2 (last
revised 23 March 2007).

117. SeeALRI Report,supranote 61 at 43.
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“[ulnder existing common law rules, a corporatiangot ratify a contract purportedly
entered into on its behalf before its incorporatior can it adopt such a contract; to be-
come bound it must renegotiate a fresh contraet aftorporation.*®

Most for-profit statutes now contain statutory psiwns that reverse the common law
rules. Under section 20 of the BCA, for exampl@eason who, before a company is in-
corporated, purports to enter into a contract dmabieof the company is deemed to war-
rant to the other parties that the company will eanto existence within a reasonable
time and will adopt the contract. If the companynes into existence and adopts the con-
tract, then the person is not liable under thisramy. If one of these two steps does not
occur within a reasonable time, then the persohbeilliable for any damages caused by
a breach of that warranty.

Although this problem arises more frequently iratieln to companies, it is not unknown
in the not-for-profit realnt!® There is no reason connected to the goals ofrfogta vi-
brant not-for-profit sector that would militate agst extending this protection to the in-
corporators of societies.

The committee tentatively recommends that:

13. A new Society Act should contain provisionsr@sking pre-incorporation con-
tracts that are harmonized with the pre-incorpooaticontracts provisions in the
Business Corporations Act.

[V. CONSTITUTION AND BYLAWS
A. Introduction

A society’s constitution and bylaws collectively keaup its corporate charter. The corpo-
rate charter is home to fundamental informationualtloe society. This area of the law is
largely settled. It is not in need of full-scaledarm, but could use some updating.

B. Form of Constitution

The incorporators of a society must file with thegistrar of Companies a constitution in
the form established by the RegistfarThe current form of constitution requires the in-
clusion of only two items: (1) a statement of tbeisty’s name; and (2) a list of the soci-
ety’s purposes. Nevertheless, under section 2@ciaty may include any other provision

118. Cumming Reporsupranote 47 at 16 [citations omitted].

119. SeeBill C-21, supranote 72, s. 15 (example of pre-incorporation it provisions included in a
proposed not-for-profit statute).

120. See Society Actupranote 7, s. 3 (1) (@) (i).
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in its constitution, but if it does include addita provisions it must declare whether they
are alterable or unalterable.

The nearest equivalent to the constitution in tkABs a document called the “notice of
articles.” The name is less important here tharfabethat the notice of articles calls for
more information than the constitution requirese Tiotice of articles must contain: (1)
the name of the company; (2) the full name of, prebscribed address for, each director;
(3) the mailing address or delivery address of#gstered office; (4) the mailing address
or delivery address of the records office; (5) tnayslation of the company’s name that it
intends to use outside Canada; and (6) the audtbshare structure and whether there
are special rights and restrictions attached tt etass or series of share. The notice of
articles is a standardized form that has been adalptr use in online incorporation. It
does not allow space for additional provisions.

The form of constitution used by societies has begher consistent since it first ap-
peared in the 1920 At While moving to a form based on the notice ofcées would
not be a radical change, it would be significartisTsignificant change is worthwhile be-
cause it would bring with it the benefits of harnzation with the BCA and its more effi-
cient incorporation procedure.

The committee tentatively recommends that:

14. A new Society Act should require societiesefaraduce the information re-
quired in a notice of articles (except for shamsture information) in their consti-
tutions, along with a list of the society’s purpssad a statement of the disposition
of the society’s property on dissolution.

C. Unalterable Provisions in Constitution

Under section 22 of thBociety Actif a society has additional provisions in its sttu-
tion (which may be anything other than its name jpunghoses), then the constitution must
declare whether those additional provisions areratie or unalterable. This distinction
between alterable and unalterable constitutionalipions has existed since the 1947
Act.*? In practice, constitutional provisions are dedatmalterable primarily for two
reasons. First, the provisions dealing with th@alsition of the society’s property on dis-
solution are often made unalterable in order taenghat they will not be amended in a
way that would be contrary to a registered chasiybligations under thencome Tax
Act'?® Second, unalterable provisions are often placeberconstitution to restrict future

121. 1920 Actsupranote 23, s. 6 (1), Schedule A (before 1977, thestitution was called a “declara-
tion”).

122. 1947 Actsupranote 38, s. 17.
123. Supranote 95.
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boards of directors from acting in ways contrarytte original intentions of the society or
to provide assurances to major donors that ceftaids or issues will always be dealt
with in a specified way.

In part, the options for reform on this matter larated by the practical effects of the ten-
tative recommendation to base the constitution fomthe notice of articles. The notice
of articles does not permit additional provisiomsl a has existing standards for the al-
teration of the provisions that are included onfdren.*?* This gives little practical room
for the idea of declaring certain provisions toumalterable to operate. At a conceptual
level as well the notion of making certain provisaunalterable may be questioned. It is
not uncommon to encounter societies with archaienpractical provisions in their con-
stitutions that cannot be altered. In additions tiaicility to create unalterable provisions
in the constitution has not been a feature of anp@sals for reform of not-for-profit leg-
islation elsewhere in Canada.

The committee tentatively recommends that:

15. A new Society Act should not permit provisiong society’s constitution to be
made unalterable.

D. Standard Bylaws

Schedule B to th&ociety Acttontains a set of standard bylaws, which servihasle-
fault bylaws for societies that do not change somall of them. These standard bylaws
first appeared as a schedule to the 1977 Act. dimadustandard bylaws in the legislation
or in a regulation made under the legislation figlfa number of purposes. It makes the
incorporation of societies more accessible to peapgio do not have the training to draft
corporate bylaws and who cannot afford legal advitalso makes the incorporation
process more efficient, by ensuring that everyiappbn for incorporation will meet the
requirement to have bylaws, even if the applicake$ no action to produce the bylaws.
Finally, it achieves a small measure of harmonmatvith the for-profit legislation in this
province, which contains an equivalent set of static@rticles for compani€é’

Although the content of the standard bylaws witjuiee changes, the concept of enabling
a set of standard bylaws in the legislation is slouh provides numerous benefits, not
least of which is increasing the accessibility affeCiency of the incorporation process.

124. Seee.g, BCA, supranote 54, ss. 127, 257 (1) (alteration of noticanticles to reflect changes in di-
rectors or prescribed addresses of directors.

125. SeeBCA, ibid., s. 432 (2) (dd)Business Corporations Regulatjd.C. Reg. 315/2004, Table 1.
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The committee tentatively recommends that:

16. A new Society Act should authorize defaultdseshbylaws, which will apply to
a society in the absence of any express changéshdaociety makes to them for
its purposes.

E. Bylaw Amendments

A special resolution of the members is requirecthiange a society’s bylaws and that
special resolution only takes effect upon its befifgd with the Registrar of Compa-
nies*?® This standard is a high one, but given the faat Hylaw changes are often fun-
damental changes to the composition or governahaesociety, it is an appropriate stan-
dard. As discussed earlier, there are compelliagaes for maintaining a public record of
society bylawd?’

The committee recommends that:

17. A new Society Act should continue to requispecial resolution of the mem-
bers for all changes to a society’s bylaws andeguire that a copy of that special
resolution be filed with the Registrar of Companresrder to be effective.

V. CAPACITY AND POWERS
A. Introduction

The question of corporate capacity and powers ib settled in the for-profit realm,
where it has been clear for over a generationdbiapanies have the capacity and powers
of a natural person. The issue is not as settleBritish Columbia societies—there is still
some debate over what role (if any) older conceistiof the corporate form should play
in the Society Act

B. Ultra Vires

Ultra vires means “without (or outside) authority.” In corptardaw,ultra viresrefers to a
doctrine that was created by judges in Englanchénrtineteenth century® The gist of
the doctrine is that the powers of a corporatienlanited to those expressly set out in its
governing statute and corporate charter. So, drparation purported to act in a way that
was not expressly authorized by the statute aratporate charter, then that act was null
and void. The OLRC Report has concisely describedpblicy underlying the doctrine:
“. .. the purpose of theltra viresdoctrine is to protect the investors in and caditof a

126. See Society Actupranote 7, s. 23.
127. See above, Part Two, Section I11.B.2 at 21-22.

128. See especially Ashbury Railway Carriage & Iron €oRiche(1875), L.R. 7 H.L. 653See generally
Leon Getz, “Ultra Vires and Some Related Proble(®868) 3 U.B.C. L. Rev. 30.
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corporation by restricting the activities of therparation and therefore the risks pre-
sented by the corporatioi®® To make this statement compatible with the notgiafit
realm, “investors” should be replaced by “membensd “creditors” should be expanded
to include “donors.”

The major complaint about thatra viresdoctrine is that it fails to deliver on its ostens
ble purpose. Since aiitra virestransaction or contract is void, the doctrine had the
effect of invalidating what would otherwise be metly legal transactions or contracts.
As a result, innocent third parties have had ta hesses from these invalid transactions
or contracts. Further, cleverly expansive draftigcorporate objects clauses in a corpo-
ration’s charter undermined the practical effeaiass of the doctrinE® Beginning with
the major corporate reforms of the 1970s, the dtwetwas abrogated for compantés.
More recently, proposals for not-for-profit reforrhave followed the for-profit statutes

by implementing abrogation of the doctrine for stieis’*?

Whether or not this doctrine currently applies titigh Columbia societies is open to de-
bate. Commentators who have argued thaSthaety Acpreserves the doctrine oltra
vires have focussed on three provisions: section 4djl which grants a society the pow-
ers and capacity of a natural perssnmay be required to pursue its purposestion 4
(4), which states that certain officers may issuerdificate that certifies that the intended
exercise of a power is within the society’s powansl that third parties may rely on this
certificate; and section 32 (1), which says thatoaiety’s funds and property must be
used and dealt with only for its purpo$&sThese commentators have seized on the dif-
ferent wording of the equivalent company law prioi$®* and argued that the wording in
the Society Acictually has the effect of preserving the judidiattrine ofultra vires®*>

129. OLRC Reportsupranote 81 at 467.

130. SeeDickerson Reportsupranote 46, vol. 1 at 26 (“[the doctrine’s] effecthass in achieving [its]
purpose has been largely frustrated, however, genious corporate draftsmen included every con-
ceivable type of business in the objects clause lbpdsing general phrases, authorized the corpora-
tion to carry on the widest possible range of gtiv. .”).

131. SeeCA, supranote 44, s. 235ee als@BCA, supranote 54, s. 30.

132. SeeBill C-21, supranote 72, s. 16 (1); SK Acsupranote 70, s. 15 (1); ALRI Draft Acsupranote
80, s. 16 (1).

133. See below, Part Two, Section XI.E at 9294, for fertldiscussion of society investment powers.
134. SeeBCA, supranote 54, s. 3(Gee alscCA, supranote 44, s. 21.

135. For example, thBritish Columbia Corporations Law Guidéooseleaf (Toronto: CCH Canadian,
1997), a leading practice guide, baldly statesY(&5,560) that “[u]nlike section 30 of the [BCA,
which declares that a company has the rights, poaed privileges of an individual of full capacity]
paragraph 4 (1) (d) does not abolish the doctrineltea vires . .. On the contrary, that doctrine is
maintained intact in th8ociety Actwith the consequent necessity, should an issuaibed as to the
validity of a contract made by the society, to datiae whether the transaction is authorized by the
statement of purposes in the constitution, anadtif what the consequences are.”
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This argument was made most forcefully by two Vanas lawyers at a Continuing Le-
gal Education conferenc& who reasoned that the combination of section 4d})and
section 32 (1) (investment of society’s funds) “ambto a statutory restatement of the
common lawultra viresdoctrine.**’ Counterbalanced against these arguments is the fac
that no court in British Columbia has ever held tha ultra viresdoctrine has been pre-
served by the current version of tBeciety ActUntil there is a clear ruling on this ques-
tion (or until the statute is amended), there dluncertainty over whether the doctrine
applies to societies or not.

The ultra vires doctrine is something of a relic in corporate laost lawyers, to say
nothing of non-lawyers, would probably be surprisedearn that the doctrine may still
have a place in the law governing societies. Gihendoctrine’s chequered history in the
for-profit sphere, where it caused a good deal sthef for innocent third parties and
created inefficiencies in the incorporation procems express revival of the doctrine
would likely not be welcome in a modern not-for{trgtatute. Nor would it be accept-
able to let the current state of uncertainty perfsis societies. But a few commentators
have raised an argument that gives some pausas lbden suggested that the idea of in-
corporation for specific purposgs is incompatible with the concept that a corporatio
has all the powers of a natural person. Under i@/, the ultra vires doctrine could
come in through the back door. The ALRI Report aered this argument and rejected
it. In the ALRI’s view, a society could be given #le powers of a natural person and still
be prohibited from exercising its powers excepttha purposes stated in its constitution.
The ALRI Report also recommended that a savingsigion be enacted that would state
that no act is invalid by reason only that it isigary to a society’s purpos&¥.The BCA
has something similar to the ALRI recommendatiansection 30 (which sets out the
general rule that a company has the powers of @wmidual of full capacity) and in sec-
tion 33 (which deals with restricted businesses poders and also contains a savings
provision).

The committee tentatively recommends that:
18. A new Society Act should abrogate the docwoindtra vires.

19. A new Society Act should contain provisiondidgavith the powers of a soci-
ety and restrictions on its affairs that are harnmmad with provisions dealing with

136. Gordon B. MacRae & E. Blake Bromley, “Dutiesld. iabilities of Directors” in Josephine Margolis
et al, eds.Charities and Non-Profit Organizatior{¥ancouver: Continuing Legal Education Society
of British Columbia, 1987) 3.0.01.

137.1bid. at 3.1.08.
138. See above, Part Two, Section I1l.C.1 at 22—-24.
139. ALRI Reportsupranote 61 at 34-35.

34 British Columbia Law Institute



Consultation Paper on Proposals for a New Society Act

the powers of a company and restrictions on itari®ss in the Business Corpora-
tions Act.

C. Corporate Powers

The Society Actakes two approaches to describing the powerssotety. Section 4 (1)
(d) declares that a society is “a corporation Wiité powers and capacity of a natural per-
son of full capacity as may be required to purg¢seurposes.” Section 4 (2) then pro-
ceeds to list seven specific powers that socid¢ize® by virtue of having the powers of a
natural person. The second approach of naming cate@owers in a list dates back to
the 1920 Act® and provides some implicit support to thi&ra viresdoctrine. In order to
ensure that this judicial doctrine is not carriedaard in interpretation of the neSociety
Act, such a list should not be included. Notably, nohthe BCA, the SK Act, Bill C-21,
or the ALRI Draft Act contains such a list.

The committee tentatively recommends that:

20. A new Society Act should simply say that aesptias all the powers of an indi-
vidual and should not contain a list of corporataners that a society has by virtue
of incorporation.

VI. OFFICES AND RECORDS
A. Introduction

Provisions dealing with corporate offices and resaiend to be procedural and adminis-
trative in nature. For the purposes of this coasiolh paper, questions arising from them
will invoke again and again the broader issue ofrtmmization with the BCA.

B. Registered and Records Offices

The requirement to have a registered office isneiéel to provide a place where records
may be effectively served on or sent to a corpomati his requirement is important be-
cause a corporation is a legal construct—an asiffgerson. Unlike a natural person (a
human being), a corporation can, in one sense pyaoo particular physical location (be-
cause an artificial person obviously has no body), & another sense, have many loca-
tions (if it has a number of places where it caroet activities). This dual nature can lead
to problems both for persons who want to serveal leotice on a corporation and for the
corporation’s management, who may be unaware thatiee has been served. The regis-
tered office is meant to provide a consistent, regrbcation for the corporation to over-
come these problems. The records office is meabéta place where a corporation’s re-
cords are kept and made available for inspection.

140. 1920 Actsupranote 23, ss. 8-12.
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The Society Actdoes not use the expressions “registered offiod’“aecords office.” In-
stead, section 10 requires a society to have adréad for service.” This address must be
in British Columbia. It is the place to which airamunications and notices intended for
the society may be sent and at which all processlbaaerved on the society. A notice of
address—and of a change of address—must be fildd the Registrar of Companies.
Under section 11, the directors must ensure tletldtuments of a society (including its
financial records) are kept at the society’s adslr&&ction 1 gives the word “document”
an expansive definition. Under ti8ociety Agta “document” means “a written instru-
ment, including a notice, order, certificate, régis letter, report, return, account, sum-
mons or legal process.” The directors of a socrafy resolve to keep “some of the
documents” at another place or at other placesritisB Columbia. The resolution must
specify which documents are to be kept at thisrgpfece or places and it must be filed
with the Registrar.

Record keeping issues do not go to the heart ofargtrofit activity; they are the type of
provisions where harmonization with the for-pradiatute and recognition of modern
practices and procedures are paramount conceresSddiety Acttontains a number of
eccentricities that start with its unusual termagyl and run deeper. These eccentricities
can be brought out in a comparison with the reggst@and records office provisions of
the BCA.

First of all, by establishing two distinct officethe BCA contemplates that a company’s
registered and records offices may be in diffetecétions from the date of incorporation.
(But the BCA expressly allows them to be at the esdotation and, in practice, this
would be far more common than having the officesma different locations.) This result
may be achieved under tBeciety Actbut it would require a directors’ resolution amth
izing removal of “some of the documents” (whichvea open the question of whether all
of the documents may be moved) to a location dtten the society’s address. The reso-
lution has no effect until it is filed with the Retyar of Companies.

Most companies, and many societies, will employgent (usually a law firm) to act as
their registered and records office or addressséwice. The BCA, unlike th8ociety
Act, recognizes this reality and attempts to deal witk of the main concerns of these
agents, which is being stuck with the responsibdihd cost of maintaining records and
dealing with legal notices after the relationshiphwthe company ends. The BCA con-
tains three sections designed to deal with thisas@n. They authorize applications to the
Registrar of Companies to transfer the registeffideg"* to eliminate the registered of-

141. BCA,supranote 54, s. 39.
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fice if no director or officer of the company cae located*? and to transfer the records
office.

The BCA allows retention of records in various fats Records may be kept in (1) elec-
tronic form, (2) microfilmed form, or (3) paper far** The Society Actloes not directly
address this issue and, it could be argued thatnghe definition of “documents,” a so-
ciety must retain its documents in paper form. B@A also allows a company to keep
certain records at a location other than its rezaitice, so long as those records can be
produced within two business days for copy andanspn. This provision is of particular
benefit to law firms and other agents that maintacompany’s records office, as it facili-
tates off-site storage of records.

In some respects the BCA gives companies and éigeints more flexibility in maintain-
ing a records office. In other respects, the BCAases obligations that were not found
in the CA. For example, the person who maintaisrédtords office must note the date
and time of deposit of a record on the recdPdChere is a statutory provision setting out
the standard of care (or, as the legislation dgllsdequate precautions”) for the person
maintaining the records offic8® There are also detailed provisions on access o re
cords™’ These new obligations appeared in the BCA tdrfitjaps that resulted from the
withdrawal of the Registrar of Companies as a pulglpository for many corporate docu-
ments.

The committee tentatively recommends that:

21. A new Society Act should have provisions mdatd registered and records of-
fices for societies that are harmonized with thgiseered and records office provi-
sions in the Business Corporations Act.

C. Corporate Record-Keeping

The Society Actdoes not offer much guidance on corporate recesping practices and
standards. In effect, it merely tells societies they must keep their documents at their
address for service.

142. BCA,ibid., s. 40.

143. BCA,ibid., s. 41.

144. See Business Corporations Regulatgupranote 125, s. 11.
145. BCA,supranote 54, s. 44 (3).

146. BCA,ibid., s. 44 (4).

147. See below, Part Two, Section VI.E at 40—42.
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As discussed above, tl8ociety Actdefines the word “document” in an expansive fash-
ion.**® Since the definition of “document” is so wide-ramyy it is not clear exactly what
documents a society is required to maintain. OpEageh would be to take the Act liter-
ally and try to maintain everything that is written paper and that belongs to the society.
This approach would, of course, be unworkable acpce—it would burden the society
with excessive document storage costs and woulcklyudevolve into disorganization.
So, societies are forced to fall back on reasonmibégpretations of what would be good
practice under the Act. For example, one practiemual suggests that the following
would be acceptabfé?

.. . the documents required to be kept includeth@ constitution and the bylaws; (b) certifi-

cate of incorporation; (c) any orders or noticeshaf Registrar of Companies or Superinten-
dent of Financial Institutions; (d) copies of akolutions required to be filed with, and no-
tices required to be sent to, the Registrar; (p)esoof all written contracts entered into by the
society; (f) banking records; (g) registers reqiit@ be kept under section 35 with respect to
indebtedness, debentures and debentureholdes;gb)inting records; and (i) the register of
members (s. 70).

Of course, this list is simply one example of ggodctice. It is not actually mandated by
statute.

The relevant contrast, once again, is with the BTie BCA sets out a lengthy list of the
specific records that a company must maintainsmriinute booR>° By and large, the re-
cords required to be kept under the BCA includetal records mentioned in the quota-
tion in the previous paragraph, with the exceptbbanking records and the registers of
indebtedness, debentures, and debentureholdersh\whinot required under the BCA).
Ironically, the lengthy BCA list of records that stibe kept in a records office places the
same or even a lighter record-keeping burden orpeomas than the simplociety Act
requirement to maintain all society documents atatidress for service.

The detailed, specific list of records that areunesfl to be maintained is the standard ap-
proach in modern not-for-profit legislatid™. Some people may suggest that statutory re-
cord-keeping standards should be lower for sosdtan the equivalent standards im-
posed on companies by the BCA. The basis for tlggestion is that many societies can-
not afford to retain agents, such as law firmantontain their records. By default, the re-
cords are kept by volunteers who lack legal trgnihhis approach runs the risk of con-
ferring a short-term benefit that may lead to laagn problems. There is always a dan-
ger lurking when the law applies a very light haodlefaults that are often the first sign

148. See above, Part Two, Section VI.B at 35-37.

149. British Columbia Corporations Law Guigsupranote 135 at Y 56,640.
150. BCA,supranote 54, s. 42.

151. Seee.g, Bill C-21, supranote 72, s. 21; SK Acsupranote 70, s. 20.
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of organizational trouble: that trouble can quicklycelerate and result in much heavier
consequences for the sociéty.

The committee tentatively recommends that:

22. A new Society Act should have provisions ragyisocieties to maintain cer-
tain specific records in a records office that a@marmonized with the record-
keeping provisions in the Business Corporations Act

D. Accounting Records

Section 36 requires a society to keep accountiogrds of “all its financial and other
transactions.” This provision first appeared in 18¢7 Act and has not been substantially
amended since then. The main issue here is harat@mavith the BCA.

In fact, the differences between the BCA andSbeiety Acon this point are not particu-
larly great. Like theSociety Actthe BCA contains a statement of the basic obbgato
keep accounting records, which is an undefined iarboth statutes. The BCA also con-
tains rules regarding location and access to thezseds.

The differences between the two statutes are:r{dguthe BCA, a company only needs
to keep its accounting records for a prescribeibperf seven yearS: the Society Acis
silent on this point; (2) under the BCA, a compamyst retain its records at the place de-
termined by the directors, which facilitates thenpany’s accountants maintaining the
records; under th8ociety Actthe default rule is that the accounting recordstrbe kept

at the society’s address, but they may be kephathar location if the directors pass a
resolution to this effect and file this resolutismith the Registrar of Companies; and (3)
under the BCA, a shareholder’s access to the atogurecords is limited to the access
permitted under the articles (but the directors rmathorize greater access for a specific
case); it is the reverse under theciety Actas the members are presumptively allowed
access to all the accounting records, but the lsylavay limit this access.

There appears to be no reason to maintain diffestamdards in th8ociety Actand the
BCA. In fact, the refinements in the BCA make hanmation particularly attractive
here.

152. Seee.g, Sean Condon, “Pride Society stalled over errdte® Westendgil1l February 2007) 11 (de-
scribing how record-keeping and filing lapses legtoblems in retaining government grants for soci-
ety that puts on a large annual cultural festival).

153. Note that this seven-year retention periody apiplies for the purposes of the BCA. Other stsut
particularly thelncome Tax Agtsupranote 95, may prescribe different periods for retenof ac-
counting records.
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The committee tentatively recommends that:

23. A new Society Act should have provisions dgaliith accounting records that
are harmonized with the provisions dealing with@aating records in the Business
Corporations Act.

E. Inspection and Copies of Records
1. MEMBERS

The eccentricity of th&ociety Acs record-keeping rules spills over into its regigrant-
ing access to records. In considering this regimdjstinction must be drawn between
members of the society and the general public.

Under section 37, the members are granted a defghttof access to inspect the “docu-
ments” of the society, after giving reasonable g®td the society. Sections 11-14 of the
Society Act Regulatioff§ contain detailed rules governing the exercisehisf tefault
right.

This right is qualified by the opening words of s@e 37—"unless otherwise provided in
the bylaws.* Neither the Act nor the Regulations goes into mdetail on how the
members’ right of access to records may be altbyethe bylaws. The Regulations spe-
cifically contemplate bylaws formulating a more gssus procedure for exercising the
right of access than is afforded in sections 1121#lo mention is made of restrictions,
but on the face of it, a society should be ableetirict or even eliminate this right on the
strength of section 37.

Although there is no way to know with complete agrty, most societies likely do not
have bylaws that address access to records. Thjeatore may safely be made because
most societies adopt or borrow heavily from thengéad bylaws set out in Schedule B to
the Act. These standard bylaws are silent on questi access to records. In this context,
silence means that the default open-access regwvergs, giving members an expansive
right of access to all of the society’s “documents.

The Society Act approach to this issue is at odds with the aggindaken in most for-
profit legislatiort®” and not-for-profit proposals for refortrf Instead of default open ac-
cess to an expansively defined category of “docusjethe more common approach is to

154. B.C. Reg. 4/78.

155. This point is made again in the regulati@ee Society Act Regulatioitsd., s. 10.
156. Society Act Regulationsid., s. 15.

157. Seee.g, BCA, supranote 54, s. 46.

158. SeeBill C-21, supranote 72, s. 22; SK Acsupranote 70, s. 21.
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establish mandatory access to a limited set ofaratp records that a corporation must
retain by law in its records office.

This approach has a number of benefits. Its applicas clear and consistent, as it is not
subject to variation by a corporation’s charterudoents. The scope of the right is clearly
defined and limited to relevant corporate recoathar than extended to documents gen-
erally. Finally, it ensures that members will haoeess to a baseline of information about
the societies they have joined.

The committee tentatively recommends that:

24. A new Society Act should contain provisionsegung a member’s right of ac-
cess to the society’s records that are harmonizeld tlwe provisions governing a
shareholder’s right of access to the company’s résan the Business Corpora-
tions Act.

2. CGENERAL PUBLIC

The right of the general public to inspect and capgociety’s corporate records also re-
ceives eccentric treatment under Bwxiety ActThe legislation is silent on this topic, ex-
cept as it involves access to a society’s finarstialements. Amendments to tBeciety

Act were made in 200%° which set out detailed provisions granting theljsudccess to

a society’s financial statements and establishiregremedies that would be available if
that right was denied or impairé®. These amendments were brought in to respond to a
decision to repeal the requirement to file annuwricial statements with the Registrar of
Companies.

This approach is out of step with the access tparate documents afforded to the gen-
eral public in the BCA®! The Society Acis silent on the public’s right to inspect certain
corporate documents, such as the constitution gladvb, that are usually seen as having
a public charactef? The attention is focussed instead on access aadial information.
This is primarily a regulatory matter that has jgatar relevance in connection with reg-
istered charitable status and societies that sdlicids from the public. (The Canada
Revenue Agency, for instance, makes financial métion about registered charities
available to the general public.) Of course, nbsatieties fit this profile. Many societies
never seek charitable status or solicit donatian&iieds from public sources. This illus-

159. Finance Statutes Amendment Act, 2@pranote 53, ss. 42—43.
160. See Society Actupranote 7, ss. 95-95.1.
161. BCA,supranote 54, ss. 46 (5), 50.

162. Copies of these documents may be obtainedebgublic from the Registrar of Companies.
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trates the problem of including what are primarggulatory requirements in a corporate
statute meant to apply broadly to a wide varietgrgfanizations.

The provisions of the BCA applying to companieseottihan public companies (and pre-
existing reporting companies) strike a better badarwith the exception of one issue,
which will form the subject of the next section. djding these provisions in ti&ociety
Actwould also promote harmonization of administratwel procedural matters.

The committee tentatively recommends that:

25. A new Society Act should contain provisiondidgavith the public’s access to
corporate records and with remedies on denial afezs that are harmonized with
provisions dealing with the public’s access to avgte records and with remedies
on denial of access for companies that are not iputdmpanies in the Business
Corporations Act.

F.  Access to Register of Members

One area where tH&ociety Acs default open-access regime is particularly peotatic is

in relation to access to membership lists. Undeti@e 70 a society is required to keep a
register of its members, which must record (amahgranformation) each member’s full
name and residential address. This informationidgkely acknowledged to be personal in-
formation. Since 1977, concerns about privacy dndl{party access to personal infor-
mation have grown significantly, giving rise to Buegislation as th&reedom of Infor-
mation and Protection of Privacy Attand thePersonal Information Protection At

The Society Aceffectively leaves the management of this issueoupdividual societies,
which can control access to the register of membgiadopting appropriate provisions in
their bylaws. But it is overly optimistic to expestcieties to craft effective provisions
and it is undesirable to have a series of varypwr@aches to this issue across the not-for-
profit sector in British Columbia.

Modern corporate statutes tend to contain spepriwisions that address access to a reg-
ister of members or its for-profit equivalent, tentral securities register. The provisions
in the BCA®® are an example of the modern approach. Under @&, B person who
wishes to have access to a company’s central siesurégister must apply in writing to
that company. The application must contain an affickhat states (among other informa-
tion) that the person will only use the list foethurposes permitted by the BCA. These

163. R.S.B.C. 1996, c. 165 (among other purpobées|dgislation protects the privacy of person&ima-
tion in the public sector).

164. S.B.C. 2003, c. 63 (protecting the privacp@fsonal information in the private sector).
165. BCA,supranote 54, s. 49.
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purposes include (1) to influence the voting ofrshalders at a meeting of the sharehold-
ers and (2) to requisition a meetiti§.Use of the information for other purposes is an of
fence under the BCA®’

The one point of departure from the BCA model comee¢he scope of the provision. The
BCA grants access to the public, but there are geadons for restricting this scope in
the case of societies. The membership of a sotéelys to be more broadly based than
the shareholders of a company. There has beerasinge pressure on societies to dis-
close this information. Often this pressure origgsawith marketing organizations. The
mixture of commercial marketing practices with menghip in a not-for-profit organiza-
tion would be troubling for most people. It is sdhieg to be guarded against closely.

The committee recommends that:

26. A new Society Act should contain provisionsiing members of a society ac-
cess to that society’s register of members thathem@nonized with the procedure
set out in the Business Corporations Act for actess company’s central securi-
ties register.

VIl. D IRECTORS AND OFFICERS
A. Introduction

The Society Actontains a number of procedural and administrgireisions relating to
major milestones involving the society’'s managemdittese milestones include ap-
pointment or election of directors and their remaraceasing to hold office. Most of the
Society Acs provisions were based on provisions in the CAe Thain theme of the sec-
tions that follow is harmonization with the BCA.

B. Minimum Number of Directors

Section 24 (4) requires a society to have at met directors. This requirement first ap-
peared in the 1977 Act? before 1977, the legislation was silent on theimirm number
of directors a society was required to have.

The requirement to have a minimum number of dimsct® intended to promote the or-
ganization’s accountability to funding bodies ahé general public. As the OLRC Re-
port put it, “. . . corporations from which the piglshould expect greater accountability,

166. Two other purposes are set out in the BCAft®myt are not relevant to societies.

167. BCA,supranote 54, s. 426 (1) (c). Depending on the circamsts, an unauthorized use of informa-
tion obtained from a central securities registryyrabso result in commission of the crime of perjury
See Criminal CodeR.S.C. 1985, c. C-46, s. 131.

168. 1977 Actsupranote 43, s. 24 (4).
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such as charitable corporations, might be expettidthve several continuing members
and perhaps several directors, in order to heigtitemature of the responsibility of man-
aging and distributing donated money and governmeanits.*°

A few law reform proposals recommend requiring eadr than three directors for every
society. For instance, the OLRC Report took thisifmmn: “[w]e recommend that the
proposed Act require a minimum of three directarall cases. . . *** Several other pro-
posals for reform take a different approach. BHRT the SK Act, and the ALRI Draft
Act all require only societies classed as “chatéabr “soliciting” to have a minimum of
three directors. All other societies would be pétedi to have a minimum one directét.
The rationale behind this hybrid rule is that oclharitable societies should be required to
meet the higher standard of accountability. In dhieer cases, public funds or donors’
money may not be involved in the operation of tbeiety, so it is not necessary to re-
quire those types of societies to have more thandinector. The QC Consultation Paper
also took this approach, noting that there areagetypes of societies, such as religious
corporations and foundations, which are often casegmf only one persdi

For-profit statutes tend to require only one dibecihis is the rule for most companies
under the BCA"?

As a default rule, the committee favours simplyuiagg one director. In most cases, so-
cieties will opt to have a larger board, but thet@y be instances where this is not possi-
ble. There is no empirical evidence that setting tatutory minimum number of direc-
tors at a number greater than one fosters accalitytéb the members and the public. It
is unlikely that such evidence will ever be uncaekras any requirement to have more
than one director can be circumvented by the usewifinee directors.

The committee tentatively recommends that:

27. A new Society Act should require societiesaiehat least one director.

169. OLRC Reportsupranote 81 at 480.

170. OLRC Reportipid. at 494.See alsdJS Model Act,supranote 82, § 8.03; US 2006 Exposure Dratft,
supranote 83, § 8.03 (both requiring no fewer thandtaiectors).

171. SeeBill C-21, supranote 72, s. 126; SK Acsupranote 70, s. 89; ALRI Draft Acsupranote 80, s.
41.

172. SeeQC Consultation Papesypranote 75 at 26.

173. SeeBCA, supranote 54, s. 120. Public companies, a group thiargely made up of companies that
have shares listed on a stock exchange, must hdwash three director§eeBCA, supranote 54, s.
120.
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C. Election/ Appointment of Directors

Section 24 of th&ociety Acaddresses the procedure of electing or appoikinggtors.
These provisions are rather skeletal, but they Ipawged to be serviceable. Directors of
for-profit companies are usually elected at anmaderal meetings, but societies tend to
employ a greater variety of methods for filling thboards. Some of the methods em-
ployed in practice are election at a general mgeappointment by virtue of office (for
example, in many societies all members are appbesedirectors as a matter of course),
appointment by members or by directors, and app@nt by an external body. These
methods are usually spelled out in a society’s eglaOccasionally, they appear to in-
fringe the wording of section 24 (1), which statiest thememberanay nominate, elect,
or appoint directors.

The main question for this topic involves harmoti@awith the BCA. Despite practical
differences between societies and companies, thelddon makes use of similar termi-
nology. The typical means societies use for selgdatiirectors should be accommodated
under the BCA. The BCA provisioH4 are more fleshed out than section 24 of$bei-
ety Act The procedure for designation of first (or injidirectors is integrated with the
BCA'’s incorporation procedures. The procedure fect®n or appointment of succeed-
ing directors gives the board of directors a stajupower to appoint additional directors
(up to one-third of the number of directors in céfiwhen the power is exercised) that
cannot be abridged by the corporate charter. indle BCA addresses the need to ob-
tain consent from an individual who is designateleécted, or appointed a director—a
topic that is not covered by tlsociety Act

The committee tentatively recommends that:

28. A new Society Act should contain provisionseguug the designation of first
directors, the election or appointment of succegdimectors, and consent to act as
a director that are harmonized with provisions deglwith directors in the Busi-
ness Corporations Act.

D. Residency

Section 24 (5) of th&ociety Actequires that at least one of a given society’'satlors be
ordinarily resident in British Columbia. This ruleas first enacted as part of the 1977
Act.*”® It was intended to enhance the accountabilityonieties to the government and
the general public. Requiring some or all of theecliors to be residents of the incorporat-
ing jurisdiction is seen as a way of guaranteeir the society and its management is
connected to that jurisdiction. In addition, it mbg useful, in some cases, for at least

174. SeeBCA, ibid., ss. 121-23.
175. 1977 Actsupranote 43, s. 24 (5).
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some of the management to be physically presetitenncorporating jurisdiction. For
example, this may make it easier to enforce a juggrar collect a fine.

The trend in for-profit legislation is to eliminatesidency requirements, or to reduce their
scope. The CA required a majority of directors ¢orbsident Canadians and at least one
director to be a resident of British Columbf&.The BCA did away with these require-
ments. In a similar vein, the residency requiremémtheCanada Business Corporations
Act’” were reduced a few years ago from requiring a ritgjof directors to be resident
Canadians to requiring 25 percent to be residema@ans (but, if the corporation has
fewer than four directors, then at least one mast besident Canadian).

The changes to for-profit legislation were broughas a response to the increasingly in-
ternational nature of business. There has beenftairstattitudes regarding foreign in-
vestment; the federal and provincial governments seem to want to place as few legis-
lative roadblocks as possible in the way of foreigisinesses operating in Canada. At a
more practical level, the residency requirementsevedten met by electing a lawyer or
other agent to a company’s board of directors. diflg reason why the agent was on the
board was to avoid a breach of the statute; thatagek no part in the management of
the company. This practice—essentially complianithk the letter but not the spirit of the
law—undermined the public policy purpose of theidi&gion. Residency requirements
came to be seen as a mere formality rather thanvesy of fostering a meaningful con-
nection between a company’s management and thgpm@iing jurisdiction.

Some of the reform proposals for not-for-profit ifdgtion also recommend doing away
with directors’ residency requirements. For exampil C-21 did not contain any such
requirements’® The considerations that led to reform of for-prddigislation are also
cropping up in the increasingly interprovincial anternational not-for-profit sphere.

The committee tentatively recommends that:
29. A new Society Act should not impose residesgyirements on directors.

E. Qualifications

The Society Actontains no provisions setting out when an indiglds not qualified to
act as a director. This is something of an anonadythe vast majority of modern for-
profit statutes and not-for-profit proposals foforen clearly spell out the acts that will

176. CA,supranote 44, s. 109.
177.Canada Business Corporations Astipranote 74, s. 105 (3).
178. See als®ALRI Report,supranote 61 at 50-51.
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disqualify a person from being a directét.Section 124 of the BCA is a representative
example of this type of legislation. Under sectid® an individual is disqualified to act
as a director if that individual is (1) under thgeaof 18 year$®® (2) found by a court to
be incapable, (3) an undischarged bankrupt, orcMjvicted of certain criminal of-
fences—particularly offences involving fraud. ThEAdoes not purport to invalidate the
designation, election, or appointment of an indiaibwho becomes disqualified to act as
a director. Instead, that individual is placed unaestatutory obligation to resign the of-
fice. Under section 426 (3) of the BCA an indivitludno acts as a director when the in-
dividual is not qualified to do so commits and affe and, under section 428 (5), is liable
to a fine of not more than $2000.

This type of legislation promotes the protectiortied public and the members of a soci-
ety. Its absence in ti&ociety Acts puzzling. This gap should be filled.

The committee tentatively recommends that:

30. A new Society Act should contain provisionsregking when an individual is
not qualified to act as a director of a societyttla@e harmonized with provisions
addressing when an individual is not qualified th as a director of a company in
the Business Corporations Act.

F.  Register of Directors

The Society Actloes not require a society to maintain a regstelirectors. The question
whether or not to include this requirement in negidlation is subsumed in the larger
guestion of harmonization with the BCA. Section Ii#6he BCA requires companies to
maintain a register of directors, which must redi following information: (1) the full
name and prescribed address of each directohéX)ate on which the director became a
director; (3) the dates on which a former dirediecame a director and ceased to be a di-
rector; and (4) the name of any office in the conypleld by the director, and the date on
which the director was appointed to that office &fhépplicable) the date on which the
director ceased to hold that office.

Harmonization would impose an additional recordgieg requirement on societies. The
requirement would not be particularly onerous. dntf those societies that engage law

179. SeeBill C-21, supranote 72, s. 127; SK Acsupranote 70, s. 92.

180. Since 1970, the age of majority in British @obia has been 19 yeaiSee Age of Majority Act
R.S.B.C. 1996, c. 7, s. 1 (1). But section 124hef BCA and its predecessors have set the qualifying
age to act as a director at 18 years since thesfirgt appeared in the CAupranote 44, s. 137 (1) (a).
The reason why 18 years was selected instead yédr$ for the purposes of this rule is not cleat, b
it is interesting to note that the 1972 exposulie(ishich was the forerunner of the CA) set thelgua
fying age at 19 year§eeBill 66, Companies A¢t3d Sess., 29th Parl., British Columbia, 197218l
(1) (a). This suggests that the use of 18 yeattsisgnprovision is deliberate, rather than a meire sl
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firms to maintain their corporate records likelyealdy have a register of directors in this
form. Given the high turnover of directors (and nbens) at many societies, this register
could play a useful, if small, role in preserving@nizational history.

The committee tentatively recommends that:

31. A new Society Act should require a society &mtain a register of directors
that contains the same information a company isiireq to have in its register of
directors under the Business Corporations Act.

G. Vacancies

The Society Actdoes not contain an express provision dealing wébancies on the
board of directors, but section 6 (1) (e) may bevant here. It provides that the bylaws
must contain provisions on “the appointment andovehof directors and officers. . . .”
This section may be relied on to extend to thectins the power to appoint directors to
fill any casual vacancy. Section 27 of the Schedlgylaws does this—it authorizes the
directors to appoint anpemberof the society to be a director to fill a casuatancy be-
tween annual general meetings—when the membergivetedt the directors.

Vacancies are a common occurrence, So it is sontesungrising that the&ociety Act
does not set out a clearer procedure to deal Wémt In contrast, the BCA contains ex-
tensive provisions for vacanci€®.Simplifying these rules greatly, they authorize th
rectors to fill any casual vacancies, unless thgadeg director was one elected or ap-
pointed solely by the holders of a class or sevieshares. The provisions also set out
rules dealing with when the term of these replacenddrectors expires, what to do if
there is no quorum, and what to do if there arelinectors in office. The BCA rules are
default rules—they only apply to the extent tha dompany’s memorandum or articles
do not set out different rules addressing vacancies

The committee tentatively recommends that:

32. A new Society Act should contain provisionsgumg vacancies on a society’s
board of directors that are harmonized with proerss governing vacancies on a
company'’s board of directors in the Business Coafions Act.

H. Ceasing to Hold Office

The Society Achas no provisions relating to when a director eeds hold office. Their
absence amounts to another gap in the legislat@anputs it at odds with modern think-
ing in the not-for-profit realm and with the BC& Under the BCA, a director ceases to

181. SeeBCA, supranote 54, ss. 130-35.
182. SeeBill C-21, supranote 72, s. 130; SK Acsupranote 70, s. 95; BCAsupranote 54, s. 128.
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hold office when (1) the director’s term expiresaccordance with the memorandum, ar-
ticles, or terms of the director’s election or appment, (2) the director dies or resigns,
or (3) the director is removed from office. The B@&es on to clarify when a resignation
takes effedf® and to set out a procedure for an individual tmaee himself or herself
from any corporate records that record the indiaidas a director of the compatfy.
These provisions bring a welcome clarity to the.law

The committee tentatively recommends that:

33. A new Society Act should contain provisionsegung directors ceasing to
hold office that are harmonized with equivalent\psmns in the Business Corpora-
tions Act.

l. Removal

The Society Actontains only one method for removal of a directémder section 31, a
director may only be removed by a special resatutibthe members. This rule has been
in place since the 1977 At It sets a high hurdle for removal of directors johthas the
merit of providing some protection against a capus use of this power.

Removal is another area where the procedural wteler theSociety Actdiffer from
those under the BCK?® raising a question of harmonization. The BCA d#féom the
Society Actn two respects.

First, the statutory procedure for removing a doedy special resolution is a default
provision under the BCA. A company may provide femoval by a resolution passed by
less than a special majority of the shareholdemd€uthe BCA a “special majority” is a
supermajority selected by the company, which mashlihe statutory range of a 2/3 ma-
jority and a 3/4 majority) or by some other methsal Jong as the memorandum or the ar-
ticles specify the resolution or method requirddot{ce that the BCA does not allow a
company to substitute a unanimous resolution, orestype of resolution requiring more
than a special majority—this preserves the politproviding a statutory method for re-
moving a director in the face of provisions in #récles that purport to make it very dif-
ficult or impossible to remove a director.) In c@st, theSociety Acprovision is manda-
tory—a special resolution of the members must leel ws all cases. Some societies have
purported to authorize the board of directors toaee a director in certain circumstances

183. SeeBCA, ibid., s. 128 (2).
184. SeeBCA, ibid., s. 129.

185. 1977 Actsupranote 43, s. 31.
186. BCA,supranote 54, s. 128 (3)—(4).
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by including provisions to that effect in their aws. Such bylaws are void under e
ciety Act*®’

Second, the BCA expressly deals with situationsrevlaedirector was elected exclusively
by the holders of a class or series of sharehdee cases, the director may be removed
only by the holders of the class or series of shafée equivalent situation for socie-
ties—where a director has been appointed by a ofaseembers—is not expressly cov-
ered off in theSociety Act

The committee tentatively recommends that:

34. A new Society Act should contain provisionseguug the removal of directors
that are harmonized with provisions governing temoval of directors in the Busi-
ness Corporations Act.

J. Officers

The Society Actloes not contain a definition of “officer,” butdbes refer to “officers” in
various places®® There is some vagueness about the exact bounddrige “officer”
category, but it is generally accepted that thesclaf “officers” comprises senior man-
agement positions, such as president, treasuréisenretary. The orthodox corporate law
position is that directors are strategists, resipa$or formulating long-term policies, of-
ficers are tacticians, responsible for the impletagton and management of those poli-
cies, and the middle management, staff, and vodustare responsible for the day-to-day
operations. Although a company or a society muse lthrectors, there is nothing in the
BCA or theSociety Actequiring a company or a society to have officers.

In practice, few companies or societies conforrtheoneat divisions of the orthodox cor-
porate law view. In most societies (and in many panies) the offices of president, vice-
president, secretary, and treasurer are filledi®ctbrs. Many societies will have an ex-
ecutive director (sometimes called a chief exeeutfficer) and a chief financial officer
drawn from the ranks of the staff, not the direst@ince there often are people fulfilling
two roles (for example, the same person might kb balirector and an officer), there is
a blurring of the roles in practice that tends toedbe reflected in orthodox corporate legis-
lation.

187.See Sangam Educational and Cultural Society of B.Goundey [1990] B.C.J. No. 2778 (S.C.)
(QL); Downtown Eastside Residents’ Assn. v. Camdi®97] B.C.J. No. 15 (S.C.) (QL).

188. See e.g, Society Actsupranote 7, s. 30 (1) (security may be required frodiractor or officer for
faithful discharge of duties), s. 35.1 (registeimufebtedness must record debts of society in exaes
$5000 to a director or officer).
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The Society Acsays nothing about procedural issues involvingerf§. But section 6 (1)
(e) requires societies to have provisions in thglaws respecting “the appointment and
removal of directors and officers and their dutigswers, and remuneration, if any™
This approach has led to confusion in at leastamgt casé’ In that case the board of
directors purported to remove the president, viesigent, secretary, and “property man-
ager” (who were all also directors) from their resfive offices. The bylaws of the soci-
ety were skeletal. They authorized the board tosgpofficers, but said nothing about
the removal of officers. The court concluded thatthese circumstances, the officers
could only be removeds directors—which, under section 31 of ti&ociety Actrequired

a special resolution of the membéts.

The BCA takes a different approach from 8wciety Actlt spells out some default stan-
dards regarding officers, which may be displacecalyompany’s articles. For the pur-
poses of this consultation paper, it is worth rptihat the BCA has provisions dealing
with some of the procedural issues discussed aloeennection with directors. These
issues are: (1) appointment of officers (the défaasition is that the directors appoint of-
ficers); (2) qualifications (the same qualificatsotinat apply to directors also apply to of-
ficers—that is, an individual is disqualified to ba officer if the individual is under 18

years of age, found by a court to be incapableyratischarged bankrupt, or convicted of
certain criminal offences); (3) removal of officéthe default position is that the directors
may remove an officer); and (4) applications tortdéo remove oneself from the record
as an officer.

The committee tentatively recommends that:

35. A new Society Act should contain default promsgoverning the appointment,
qualifications, and removal of officers that arerfmonized with provisions govern-
ing the appointment, qualifications, and removabfifcers in the Business Corpo-
rations Act.

VIII. D UTIES, LIABILITIES , AND CONFLICTS OF INTEREST

A. Introduction

The duties and liabilities of society directors arfficers, and conflicts of interest involv-
ing society directors and officers, are highly esteéd areas that have garnered a great

189. Although, interestingly, the standard Schedukgylaws really only address the duties of varioffis
cers, and have nothing to say about the othersdpe=Part 7; note that Part 5, which is labelled “Di-
rectors and Officers,” actually only has provisioakting to directors.

190. Lee v. Lee’s Benevolent Assn. of Can@f¥3 BCSC 1150, 36 B.L.R. (3d) 304Ecited to B.L.R.],
aff'd, 2004 BCCA 168, 42 B.L.R. (3d) 182.

191. Lee ibid. at para. 49.
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deal of comment over the past few years. This afdae law is noticeably in need of
modernization and refinement.

B. Duties of Directors and Officers

Section 25 of th&ociety Acstates the duties of a director of a society.Xer@sing the
powers and performing the functions of a direcéodjrector must (1) act honestly and in
good faith and in the best interests of the so@eky (2) exercise the care, diligence, and
skill of a reasonably prudent person.

Since at leasRe City Equitable Fire Insurance C¥% the common law has recognized
that directors owe duties to their corporationsedéhprinciples have been cast in statutory
form since the late 1960s and early 1970s. As tickddson Report observed, the statu-
tory provisions were intended as “. . . simply d@tempt to distill the effect of a mass of
case law illustrating the fiduciary principles goviag the position of director§”® and

“. .. to give statutory support to principles tlame as difficult to apply as they are well
understood ***

Section 25 contains a classic statement of thaseiples. It was first enacted as part of
the 1977 Act®® Harmonization with the CA may have been a subsidi@rpose for sec-
tion 25, as it is very close in expression to theiealent provision in the CA?®

Since the law is well settled in this area, it & necessary to probe the fundamental un-
derpinnings of section 25. But it is useful to ddes two refinements that are found in
the BCA and in several proposals for reform of footprofit legislation.

The first refinement is the inclusion of an expresguirement to comply with the legisla-
tion, any regulations prescribed under the legmhatand the society’s corporate charter.
Arguably, such a requirement is already implicithe legislation, but it would clarify the

law to follow the lead of the BCA’ and other legislatior® and state this proposition ex-

plicitly.

The second refinement is the imposition of thesgedwn society officers. Again, an ar-
gument could be made that officers are implicitigluded within the scope of section

192. (1924), [1925] Ch. 407.

193. Dickerson Reporsupranote 46, vol. 1 at 81.

194. Dickerson Reporihid.

195. 1977 Actsupranote 43, s. 25.

196. CA,supranote 44, s. 118.

197. BCA,supranote 54, s. 142.

198. SeeSK Act, supranote 70, s. 10%ee alsaBill C-21, supranote 72, s. 149.
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251 Whatever the state of the law is, on principle¢his no convincing reason to leave
officers unmentioned. Including officers would aharthe Society Actand would bring it
into harmony with the BCA”

The committee tentatively recommends that:

36. A new Society Act should contain provisionsngebut the duties of society di-
rectors and officers that are harmonized with psomis setting out the duties of
company directors and officers in the Business G@tions Act.

C. Limitation on Liability—Relying on Officers and Professionals

The BCAZ! Bill C-21,2°?and the SK A& specifically provide that a director has com-
plied with the director’s statutory duties if theettor has relied in good faith on (1) cer-
tain financial statements and written reports, rréports of certain professionals. The
BCA further provides that a director has compliethwhese duties where the director
has relied in good faith on (3) certain statement®ct, or (4) any other record, informa-
tion, or representation that the court considerprtwvide reasonable grounds for the ac-
tions of the director. Finally, the BCA excuses igecor from liability if the director
could not reasonably have known that an act dortédoglirector or authorized by resolu-
tion was contrary to the BCA.

The main issue here is harmonization with the B@Aich expressly states what docu-
ments, officials, and professionals which a direct@y rely on. An argument could be
made that society directors have the benefit, thesextent, of this limitation on their li-
ability by virtue of the common la#’* Expressly stating it may give comfort to directors
and officers and encourage service in the execufffiges of societies. In modern think-
ing, directors are long-term planners and strategiS8ood corporate governance requires
them to supervise the day-to-day administratiothefcorporation, but not necessarily to
involve themselves in the implementation of stratetecisions. This type of statutory
safe harbour would encourage directors in fulfgliiis strategic role. Extending this pro-
tection to officers would be in accord with the €tions society officers usually perform.

199. By virtue of section 25 (2), which preservyes common law duties.
200. BCA,supranote 54, s. 142.

201. BCA,ibid., s. 157.

202. Bill C-21,supranote 72, s. 150 (2).

203. SK Act,supranote 70, s. 109 (4).

204. See Grindrod & District Credit Union v. Cumis Insumce Society Inq1983), 4 C.C.L.I. 47 at paras.
8-9 (B.C.S.C.) (interpreting the leading decisiorthiis areaRe City Equitable Fire Insurance Co.
Ltd., as allowing directors to rely on statements niada manager within the manager’s scope of au-
thority), aff'd (1985), 10 C.C.L.I. 39 (B.C.C.A.).
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To an even greater extent than in the for-proftimg not-for-profit officers tend to play
executive roles that are similar to those playedlibgctors. In fact, in many cases, the of-
ficers are also directof®’

The committee tentatively recommends that:

37. A new Society Act should contain provisions$ stete that a director or an offi-
cer has complied with that director’s or officestatutory duties if the director or
officer has in good faith relied on certain reprasaions or reports by a society of-
ficer or certain professionals.

D. Disclosure of Interests

Many consequences flow from the fiduciary dutieposed on directors and officers.
One of the most significant concerns conflictsrérest. In the nineteenth century, the
courts articulated very strict rules forbidding f@imts of interest. Even potential conflicts
were to be avoided. As one leading case put ifiduziary “. . . shall be allowed to enter
engagements in which he has or can have a penswaast conflicting or which possibly
may conflict with the interests of those whom héaaind to protect. So strictly is this
principle adhered to that no question is allowedbé¢oraised as to the fairness or unfair-
ness of a contract so entered int®. But the common law also allowed the members of
corporation almost total flexibility in agreeing ¢ime content of the corporation’s articles
or bylaws. As a result, “. . . draftsmen tende@naploy articles which waived the obliga-
tion of each director to disclose his interesthmted the director to vote in respect of a
contract in which he had an interest, and absdiedlirector altogether from any duty to
account for profits he made on the contragf.”

Starting in the mid 1920s, corporate legislatiogdreto contain explicit rules regarding

directors’ conflicts of interest. These rules teshde be procedural in nature. That is,

rather than seeking to define and prohibit cordliot interest, the statutory rules put in
place a procedure for dealing with conflicts ofer@st. This procedure focussed on dis-
closure by the interested director to the boardigctors, abstention by the interested di-
rector from voting on the resolution approving greposed transaction, and liabilities for

failure to disclose.

Conflict of interest provisions made their firstp@arance in th8ociety Acin 1977. Sec-
tions 27 and 28 of th8ociety Actequire a director of a society who is, directtyiradi-
rectly, interested in a proposed contract or tretisa with the society to disclose fully

205. SeeSK Act, supranote 70, s. 109 (4) (extending this safe harbowfficers).

206. Aberdeen Railway Co. v. Blaikie Brgd.854), 1 Macq. 461, [1843-60] All E.R. Rep. 2492&2
(H.L.).

207. Dickerson Reporsupranote 46, vol. 1 at 79.
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and promptly the nature and extent of the intexestach of the other directors. The board
may approve the transaction, so long as the irteteirector abstains from voting. There
is also a procedure for the members to ratify taegaction by special resolution, so long
as the transaction was reasonable and fair todtiety at the time it was entered into.
Running afoul of these rules leaves the interedtesttor liable to account to the society
for any profits made on the transaction. These ipimvs were modelled on equivalent
provisions in the CA®

In part, the issues here relate to harmonizatidh thie BCA. The BCA™ has introduced
significant reforms to the conflict of interest mag that was found in the CA. Rather than
requiring, as a default position, that any andra#trests must be disclosed, and then set-
ting out a list of specific exceptions, as in th&, @he BCA starts out by establishing a
two-part materiality test to determine whether aterest is disclosable or not: first, the
interest must be material to thdirector or senior officerand second, theontract or
transactionitself must be material to tleompany The drawback of this approach is that
it leaves the decision as to whether an interedisidosable in the hands of the interested
director. The rationale for taking this approachihe BCA may be that corporate direc-
tors and senior officers? to whom the provisions also apply, are expectetiae the
expertise necessary to make this determinationti8siapproach has also been applied in
the not-for-profit spheré* Its adoption in a newociety Actould represent a welcome
modernization of the law.

The duty to account for profit and the approvalgedure in the BCA are similar to corre-
sponding provisions th8ociety Aceind the CA, but with two notable exceptions: firkt
all the directors have a disclosable interest @omtract or transaction, any or all of them
may vote to approve the contract or transactiooos@, unless the memorandum or arti-
cles provide otherwise, an interested director begounted in the quorum. Another no-
table feature of the BCA is the provision setting the powers of the court to make or-
ders respecting the approval of transactions aedidbility to account for profits. This
provides another avenue for the review of decistonapprove or not approve contracts
or transactions, as well as another avenue to giroteerested directors from the liability
to account.

208. CA,supranote 44, ss. 120 (1), 121.
209. BCA,supranote 54, ss. 147-53.

210. SeeBCA, ibid., s. 1 (defining “senior officer” to be (1) theathand any vice-chair of the board, (2)
the president, (3) any vice president in charge pfincipal business unit, and (4) any officer vpeo-
forms a policy making function and who has the citpao influence the direction of the corporation,
whether or not that officer is also a director).

211. SeeBill C-21, supranote 72, s. 142; SK Acsupranote 70, s. 107.
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A difficulty with applying sections 27 and 28 ofetBociety Acin practice is the vague-
ness of their scope. On their face, these sectinlysapply to “directors,” but that term is
defined in an open-ended way in theciety ActThe application of the conflict of inter-
est provisions needs to be clarified. The BCA pilesione model. Its provisions apply to
directors and senior officers (both are defineangr A different approach should be
taken in a newsociety Actto account for differences in the for-profit amoit-for-profit
sectors. In many societies, all the officer possi@re taken by directors. They hold their
offices mainly for ceremonial reasons. But the semsitaff positions, such as general
manager and executive director, are often in atiposio influence the direction of the
society in critical ways. In addition, sometimeserwutsiders are in a position to influ-
ence the society. For example, a non-director cteldserving on a committee of the
board of directors. That committee would be changédd making recommendations on,
for example, the purchase of some item. The coramittay recommend making the pur-
chase from a business that the non-director hasaadial interest in. Because the non-
director is not under an obligation to disclosee tommittee could make their recom-
mendation without having any knowledge of the donf¥f interest. It would be better if
these persons were all obliged to disclose theiflicts before a decision is made.

One of the complaints about tB®ciety Acs conflict of interest provisions is that they
can be difficult to apply to real-world dilemmashel problem here is often framed in
terms of lack of guidance. It is very difficult f@tatutory provisions, in and of them-
selves, to provide the kind of guidance that isdeelein addressing what often are ethical,
rather than purely legal, questions. The commiti@asidered including a provision in a
new Society Acthat would enable and give statutory force to @ecof conduct or guide-
lines for society directors and officers. The combea has declined to make a tentative
recommendation on this matter. Developing the aafdsonduct or guidelines would re-
quire more time and broadly based consultation ikgmossible under the aegis of this
project. The topic is worthy of its own law refonoject—in fact, such a project was
carried out 15 years ag¥. In the absence of such a considered review ofsthees, a
general tentative recommendation endorsing the eminin broad terms seemed vague
and not particularly helpful.

The committee tentatively recommends that:

38. A new Society Act should contain provisionatied to conflicts of interest in-
volving directors, officers, senior managers, anieo individuals who perform the
functions of a director, officer, or senior managerwho have the capacity to in-
fluence the direction of the society that are hammmed with the conflict of interest
provisions in the Business Corporations Act.

212. LRCBC Reportsupranote 77.
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E. Indemnity of a Director by a Society

Section 30 (2)—(4) of th8ociety Acpermits a society, with the approval of the cotart,
indemnify a director or former director of the styiif the director (1) acted honestly and
in good faith with a view to the best interestdlef society and (2) in the case of a crimi-
nal or administrative action or proceeding, hado@able grounds for believing his or her
conduct was lawful. The purpose of this provisierta encourage service as society di-
rectors by providing a level of protection from g@nal liability.

The Society Acs indemnity provisions were enacted in 1$77They mirror provisions
in the CA%* The key requirement in these provisions is thainaemnity may only be
paid by order of the Supreme Court. This requirenveas not carried forward in the
BCA.?" In part, the issue here is harmonization with BI@A. But it also goes deeper
than that. The requirement to obtain a court oateounts to a sizable barrier to service
as a director or officer of a society. The silent¢he Society Acbn other issues—such
as advancing costs for a legal defence to a pratgeealso amount to barriers to service.

The BCA indemnity provisions differ from tl&ociety Acprovisions (and the CA provi-
sions) in both procedure and scope. The procedliffatence between th8ociety Act
and the BCA is, as already noted, that Sueiety Actrequires an application to court to
approve any payment under an indemnity agreemeweba a society and a director and
the BCA does not. Court oversight does providedded level of protection for the inter-
ests of the society and its members. But it alstsadlayer of time and expense that un-
dermines the goals of the indemnity provisions. Amn¢he models for reform of the not-
for-profit sector, Bill C-21, the SK Act, the ALRDraft Act, and the US Model Act all
permit a society to indemnify a director or officeithout court approvai*®

The difference is scope is that tBeciety Aconly refers to “directors,” while the BCA
expressly covers directors and officers. Givendpen-ended definition of “directors” in
the Society Actan argument could be made that these provisitsaseanbrace officers.
But this point should not be open to debate. Thedhould be clear on whether officers
are in or out.

Finally, the BCA contains a number of provisionsatiag to the payment of expenses
connected with litigation and the authority to agsa funds to cover expenses incurred
before judgment. These provisions are more in titk the realities of contemporary
litigation, and they serve to make the BCA prowuisinore useful in practice.

213. 1977 Actsupranote 43, s. 30 (2)—(4).
214. CA,supranote 44, s. 128 (1)—(3).
215. BCA,supranote 54, ss. 159-65.

216. Bill C-21,supranote 72, s. 152; SK Acsupranote 70, s. 111; ALRI Draft Acsupranote 80, s. 50;
US Model Act,supranote 82, § 8.51; US 2006 Exposure Drsiftpranote 83, § 8.51.
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The committee tentatively recommends that:

39. A new Society Act should contain provisionatied to the indemnification of
directors and officers by a society that are harmed with the indemnification
provisions in the Business Corporations Act.

F.  Immunity or Relief from Personal Liability
1. GENERAL STATUTORY IMMUNITY FROM PERSONALLIABILITY

The issue of providing a general statutory immuirityn personal liability for society di-
rectors and officers has generated a great dedisofission in recent yeas. Like most
Canadian not-for-profit statutes, tls®ciety Actdoes not provide directors and officers
with immunity from personal liability. The questi@whether a nevociety Acshould
extend this form of protection to directors andagffs.

Legislation in other provinces provides two exarspié the type of provision that could
be adopted in a ne®ociety ActThe SK Act contains a section geared strictlgitectors
and officers*® The core of this section is found in subsectiop {ehich declares that
“[u]nless another Act expressly provides otherwisedirector or officer of a corporation
is liable in a civil action for any loss suffereg bBny person.” The section attaches a
number of qualifiers to this declaration, but thieypsion remains a very strong form of
protection for society directors and officers. Hezond example is a more broadly based
immunity for unpaid volunteers of not-for-profit ganizations, such as Nova Scotia’s
Volunteer Protection A& This legislation, which was modelled on Americaeqe-
dents?® is unique in Canada. Théolunteer Protection Acapplies generally to volun-
teers, despite their role within an organizatioireEtors and officers may come within
the scope of its protection, so long as they dorective compensation (other than rea-
sonable reimbursement or allowance for expenseslcincurred) or any money in lieu
of compensation in excess of $500 per yéar.

217.Seee.g, BCLI Study Papersupranote 78; Law Reform Commission of Saskatchev®aport on the
Liability of Directors and Officers of Not-Profit i@anizations(February 2003), online: Law Reform
Commission of Saskatchewan <http://www.lawreformogasion.sk.ca/directorsfinal.htm>; Robert
Flannigan, “Tort Immunity for Nonprofit Volunteer$2005) 84 Can. Bar Rev. 1.

218. SK Act,supranote 70, s. 112.1. This section applies both maithdirectors and officers and to direc-
tors and officers who receive remuneration.

219. S.N.S. 2002, c. 14.
220. Seee.g, Volunteer Protection Ac2 U.S.C. 88§ 14501-05 (2007).
221. Volunteer Protection Acsupranote 219, s. 2 (h).
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The main justification offered in favour of grargisociety directors and officers immu-
nity from liability hinges on recruitment. Proponerf this type of legislation argue that
individuals will not serve on society boards ofedirors or act as officers for societies if
they face a risk of being held personally liabledecisions made or actions taken as a di-
rector or an officer. Several recent high-profiéeses involving vicarious liability for sex-
ual assaults committed by society employees hasedahe anxiety of directors and offi-
cers? If a significant drop in the number of individuaerving as directors or officers
occurred it would affect more than just the sociégople who rely on services or pro-
grams offered by the society may also suffer assalt. In the end, the public treasury
may have to pay for services and programs that wece provided by societies. In con-
trast, legislation extending immunity from persolability to directors and officers may
encourage people to serve in these roles, resuftiagstronger and more vibrant not-for-
profit sector.

Although this type of legislation was readily actzgpin the United States, its adoption
has been much slower in Canada. Immunity from pexisbability was conspicuously
absent from Bill C-21. Those who oppose this prioniften point out that there is, as
yet, no empirical foundation for a key claim of sispporters, which is that directors and
officers are increasingly being found personalable as a result of their roles. In addi-
tion, there is no proof that societies are findingiore difficult to recruit individuals to
serve in these roles. As a broader point, opporastsargue that this type of legislation
has the potential to damage the not-for-profit @edby lowering the care and attention
that directors and officers give to their dutiesl abligations and by creating a sense that
the sector is not accountable to the public.

The committee tentatively recommends that:

40. A new Society Act should not contain provisigraiting society directors or
officers immunity from personal liability.

2. FOWER FOR THECOURT TO RELIEVE A DIRECTOR OR OFFICER FROM PERSONAL
LIABILITY

The question of immunity from personal liabilityrfsociety directors and officers is mul-
tifaceted. Blanket immunity may not be appropridg, a limited power to relieve against
specific instances where personal liability coudditnposed is worthy of consideration.

222.See Bazely v. Curry1999] 2 S.C.R. 534, 174 D.L.R. (4th) 4&cobi v. Griffiths [1999] 2 S.C.R.
570, 174 D.L.R. (4th) 71. It should be noted thathbof these cases concerned the vicarious ligbilit
of not-for-profit organizations as employers of mgodoing employees. In neither case was a director
or an officer held personally liable. Nevertheldssth Bazely v. CurryandJacobi v. Griffithshave
generated consternation and anxiety among sodetgtdrs and officersSee Report on the Liability
of Directors and Officers of Not-Profit Organizatig supranote 217.
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The Trustee AZ has long had a section that grants the courtdjiatisn to relieve a
trustee from personal liabili§?* The key to this section is that the trustee habaie
“acted honestly and reasonably, and ought fairlpecexcused for breach of trust.” The
provision is tailored to providing assistance fanacent breaches of trust. A similar pro-
vision was recommended in the not-for-profit cogtersphere in the ALRI RepGft. Fi-
nally, this limited jurisdiction to relieve againsérsonal liability has recently been incor-
porated into British Columbia’s for-profit legisian.?*

This jurisdiction does not extend nearly as fathesimmunity provisions in the SK Act
and the Nova Scotigolunteer Protection Actits limited reach may be seen as a weak-
ness by some, but it is also a strength. This tfpprovision allows for a flexible re-
sponse to the difficult issues that may arise imndividual case, rather than a fundamen-
tal re-ordering of well-established principles iability.

The committee tentatively recommends that:

41. A new Society Act should contain a provisicangng the court the power to
relieve a society director or officer from persotiability if the director or officer
acted honestly and reasonably and ought fairlyagekcused.

G. Personal Liability for Directors if a Society Has Fewer than the Minimum
Number of Members

Section 24 (8) imposes personal liability on theecliors if a society has fewer than three
members for more than six months. After that ihgia-month period has expired, each
director will be personally liable for every dehat the society incurs for so long as it has
fewer than three members. This section has beéarda since 1977’ and its purpose is
to provide a mechanism to enforce tBeciety Acs minimum membership require-
ment??® This section is also substantially similar to ayision in the CA*® so harmoni-

zation with the CA was a subsidiary goal when iswaacted.

The issues here involve modernization of the law &armonization with the BCA.
Minimum membership requirements have a long historgorporate law, both for-profit
and not-for-profit. Many statutes imposing minimumembership requirements contain

223. R.S.B.C. 1996, c. 464.

224. Trustee Actibid., s. 96.

225. ALRI Reportsupranote 61 at 53See als@\LRI Draft Act, supranote 80, s. 49 (4).
226. BCA,supranote 54, s. 234.

227. 1977 Actsupranote 43, s. 24 (8).

228. See below, Part Two, Section IX.C at 66—68.

229. CA,supranote 44, s. 16.
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an enforcement mechanism similar in form to sec®4r(8), but all of these statutes im-
pose personal liability on the remaining membersrothe recently departed members if
the membership drops below the statutory minimuhe Society Aceind the CA are the
only statutes enacted in Canada which impose pal$ability on the directors in these
circumstances.

This anomaly in British Columbia’s legislation mbg the result of when the provision
was first enacted. This was in 1973, as part obgonrevision of for-profit legislation in
the province. One of the changes brought in byGAewas the express statutory valida-
tion of one-person companies. So, the rule in tAen@s that personal liability would be
imposed if a company had no shareholders. Singe there no shareholders, and since
tracking down the former shareholders could proffecdlt, it may have seemed natural
to impose personal liability on the directors. Onle rule was established for the CA,
harmonization may have dictated that the sameapdy in theSociety ActThis was in
spite of theSociety Actequiring a higher minimum membership requirenfene-person
societies are not permitted under the current lkgps).

The anomalous nature of this rule is even more gunoed now, as it has not been car-
ried forward in the BCA. Since there is no obviasnection between the number of
members and the duties of the directors, remouigy rule does away with a potential
pitfall.

The committee tentatively recommends that:

42. A new Society Act should not impose persoabilily on a society’s directors if
that society carries on without a member.

H. Security from Directors and Officers for Faithful Discharge of Their Duties

Under section 30 (1) of teociety Acgta society may require a director or officer teegi
the society security for the faithful dischargetbé& director’'s or officer's duties. This
provision first appeared in 1928 and it has not substantially changed since that. da
The intent of section 30 (1) is to protect the stgiand anyone who has contributed
funds or property to the society, from breachesluly by a director or an officer. This
section is in fact a very old provision, found e of the four nineteenth century fore-
runners of theSociety Act®' The wording of the provision in one of these rémetth-
century Acts indicates that the concern then mase ieen to guard against misappro-
priation of donation$?

230. 1920 Actsupranote 23, s. 24.

231. See Industrial Communities Act, 1888pranote 20, s. 9Charitable Associations Act, 1874upra
note 21, s. 6Benevolent Societies Act, 188lipranote 22, s. 10.

232.Benevolent Societies Act, 188did., s. 10.
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Officers to give security if required

10 Such societies, or branch societies, may reqbheeofficers, secretar-
ies, treasurers, and trustees thereof, to giveriggdar all such sums
of money or other property of the society, or blasociety, as may
from time to time be placed in their hands or undheir control, in
trust, for and on behalf of the objects of the sebgior branch soci-
ety. . ..

It is not clear whether this provision is just aeteenth-century relic or if it is still being
used. It is readily apparent that a statutory wiowi is not required to allow societies and
their directors and officers to enter into thegeet/of security arrangements. But, in the
absence of such a provision, a society would hittée dr no leverage to require a direc-
tor or an officer to post security anytime durimg tirector’s or officer’s term with the
society.

This type of provision is not found in the BCA amyaof Bill C-21, the SK Act, or the
ALRI Draft Act. It likely is not being used in prace *** Not carrying it forward in a new
Society Actvould modernize the law by removing an obsoletssigion.

The committee tentatively recommends that:

43. A new Society Act should not enable a soavetgduire a director or an officer
to give the society security for the faithful disie of the director’s or officer’s
duties.

l. Dissent Procedure

Unlike most corporate statutes, theciety Actloes not contain a procedure for a director
who disagrees with the adoption of a resolutiomeword a dissent. The significance of
this procedure becomes apparent when it is remediibat some board decisions can
result in personal liability for the directors. gatutory dissent procedure is intended to
provide protection for directors who disagree vatboard decision that leaves the direc-
tors at risk of personal liability.

Examples of this type of provision are found in B@A, Bill C-21, and the SK Act*
The dissent procedure applies to a director whagtees with certain resolutions. The
procedure is relatively simple. The director mustevagainst the resolution and (1) cause
the dissent to be recorded in the minutes of thetimg, (2) put the dissent in writing and

233. In fact a situation that is nearly exactly tomverse—the society agreeing to indemnify a thirec
against personal liability—is much more commonractice today.

234. BCA,supranote 54, s. 154; Bill C-2kupranote 72, s. 146; SK Acsupranote 70, s. 105.
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provide it to the secretary by the end of the nmggtor (3) put the dissent in writing and,
promptly after the end of the meeting, mail or wksliit to the company’s or society’s reg-
istered office. The procedure only applies to dertgpes of resolutions, from which per-
sonal liability for directors may result.

The dissent procedure is actually a double-edgextdswA director who does not dissent
is deemed to have consented to the resolution.pbliey underlying the provision fa-
vours the active director who is aware of the bessncoming before the board and who
asserts a position on the matter over the passigetdr. On the other hand, the common
law, which applies to British Columbia societiesca theSociety Acis silent on this is-
sue, favours the absent or passive director. Atneomlaw, a director who was absent
from a meeting at which a decision was made maytheeabsence as a shield against
any personal liability that may flow from that dgion?3> Since many directors in the not-
for-profit sector are volunteers, there may be semall merit in the common law posi-
tion. But it is outweighed by the merits on theesaf the statutory provision. Adopting a
statutory dissent procedure will promote diligelmceboards, clarity in decision making,
and good practices in corporate governance.

The committee tentatively recommends that:

44. A new Society Act should contain a dissentgaoe that may be used by di-
rectors in relation to any resolution with whichethdisagree.

J. Remuneration of Directors

A society’s bylaws must contain provisions relatinghe remuneration of directors. This
requirement is imposed by section 6 (1) (e) ofSbeiety Actin effect, this means that
remuneration of society directors will not be pdted unless the bylaws authorize it.

Directors’ remuneration is receiving increasingeation in the for-profit sphere. More
and more company directors are demanding remuaaras compensation for the in-
creasing complexity of their roles and the heigbtenisks of personal liability. These
concerns are lower in the not-for-profit spheret $ame proposals for reform have fol-
lowed the more permissive approach of for-proftges. Both Bill C-21 and the SK Act
authorize the directors to fix their oweasonableremuneration, unless a contrary provi-
sion is found in the society’s byla®.

235. See Re Dominion Trust Co. and Mach(a®16), 23 B.C.R. 401s¢b nom. Re Dominion Trust Co.
(Director’s Case), 32 D.L.R. 63 (C.A.)See alsdMacRae & Bromleysupranote 136 at 3.1.03.

236. Bill C-21,supranote 72, s. 144, SK Acsupranote 70, s. 112.
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The existing balance is preferable to this propodeaihge. Remuneration is permitted
only if the members take steps to allow it. Othewrwiit is not allowed. This arrangement
creates a safeguard against potential abuse.

The committee tentatively recommends that:

45. A new Society Act should prohibit directorsrirgeceiving remuneration, unless
the society’s bylaws specifically authorize it.

K. Paid Staff as Directors

Currently, theSociety Acthas no provisions dealing with a paid employea abciety
serving on its board. There is a longstanding \Vibat permitting a person both to serve
on a society board of directors and to draw a gada a part of that society’s staff
amounts to a functional conflict of interest. Thensultation papéf’ that preceded the
LRCBC Report proposed “prohibiting these arrangesié?t for this reason. This pro-
posal garnered some suppdithbut it did not form one of the final recommendasian
the LRCBC Report.

Mixing these roles creates problems in practiceogiety adopting best practices for gov-
ernance would avoid this arrangement. The quesiamether leaving it to best practices
is enough.

In the committee’s view, the time is right to impient the LRCBC proposal. Legislation
is needed to overcome the problems in governangehenfunctional conflicts of interest
created by having one person fill the role of bditkctor and paid employee.

The committee tentatively recommends that:
46. A new Society Act should prohibit paid empley&ea society from serving on

that society’s board of directors and provide apmiate transitional provisions for
existing paid employees who are directors.

237. Law Reform Commission of British Columbi@gnsultation Paper on Conflicts of Interest: Direxs
and Societies(LRC CP No. 71) (November 1993), online British [@nbia Law Institute
<http://www.bcli.org/pages/publications/Ircrepoctmisultation/cp71.htm>.

238. LRCBC Reportsupranote 77, vol. 1 at 34.
239. LRCBC Reportipid.
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IX. M EMBERS
A. Introduction

The Society Actontains a relatively well-developed set of prmns applying to mem-
bers. The keynote of the sections that follow W& whether those provisions require
modernization in light of changing circumstanceshia not-for-profit sector.

B. Definition of “Member”

Many disputes involving societies turn on the qgoesbf whether or not a person is a
member of the society. The concept is fundameattid legislation, but not a simple one
to define.

The first definition of “member” in th&ociety Acppeared in 1967° “Member” was
defined as “a subscriber of the constitution anthwyg of a society and includes every
other person who agrees to become a member, assawanber, honorary member, or
any other class of member by whatever name call€dis rather expansive definition
was narrowed somewhat in the 1977 Act to (1) atigap for incorporation of a society
who not ceased to be a member and (2) every odrepp who becomes and remains a
member in accordance with the bylaf¥sThe current version of th@ociety Actetains
the definition from the 1977 Act.

The difficulty with these two definitions is thatey do not provide much certainty when
a dispute arises. This difficulty is particularlgparent in the 1961 definition, which re-
fers to associate, honorary, and other classeseailrars. These types of memberships,
which are commonly encountered in practice, maglbarly defined in any given soci-
ety’s bylaws. But more often than not these indiaild occupy a grey area. In some re-
spects, they have the rights and obligations of be¥g) in other respects, they do not.

Some proposals for reform have sought to definenibes” more restrictively. One ex-
ample is the functional approach to define membgrstat appears in American legisla-
tion.?*? This approach focuses on one key function perfdrinethe membership of so-
cieties: election of the board of directors. Théirdigon, in effect, sets up a bright line
test: individuals who have a vote are membersyiddals who do not have a vote are not
members.

This approach may be overly rigid in practice. Easlthis consultation paper noted that
election is only one of several methods commonlyse for selecting boards of direc-

240. Societies Act Amendment Act, 1961B.C. 1961, c. 57, s. 2.
241. 1977 Actsupranote 43, s. 1.
242. SeeUS Model Act,supranote 82, § 1.40 (21); US 2006 Exposure Dsafgranote 83, § 1.40 (32).
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tors?*® Adopting this American definition of “member” cauforce many societies to

change the methods in which their boards are sgle@ more moderate approach to
achieving certainty is found in the BCA, which defs “shareholder” by reference to the
company’s central securities regist&rWhile adding this component to the definition of
“member” will not clear up all practical difficuéés, it should add an enhanced level of
certainty to the definitioA®®

The committee tentatively recommends that:

47. A new Society Act should define member byemrderto the society’s bylaws
and to the society’s register of members.

C. Minimum Number of Members

The Society Actloes not contain a provision that directly imposesquirement to have a
certain minimum number of members. A society muesgib its existence with at least
five members, as at least five persons are requresign the application to incorporate
the society*® and these five (or more) incorporators become neesbf the society by

virtue of the definition of “member**’

The Society Actloes not require the society to have at leastrfieenbers at all times, but
two other sections make it very undesirable fooaiety’s membership to drop below
three persons. Under section 24 (8), if a society fewer than three members for more
than six months, each director will be personafiple for the payment of every debt of
the society incurred after the expiration of the mionths and for so long as the society
continues to have fewer than three memb&rénd under section 61, three members is
set as the requirement for a quorum at a generafingg*® These two provisions, in ef-
fect, establish three as the minimum number of nemthat a society must have at all
times during its existence.

243. See above, at Part Two, Section VII.C at 45.
244. BCA,supranote 54, s. 1 (1).

245. As a consequence of one of the earlier teretaicommendations in this consultation paper,aee
ment of the current definition of “member” may bepped. Currently, an incorporator of a society
becomes a member. This is out of step with modesmds in incorporation, which recognize that
agents often incorporate corporations and do ncgéssarily want automatically to become members.
See above, Part Two, Section 111.B.1 at 20-21.

246. Society Actsupranote 7, s. 3 (1).

247.See Society Adbid., ss. 3 (1), 1.

248. See above, Part Two, Section VIII.G at 60-61.
249. See below, Part Two, Section X.E at 79-81.
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Minimum membership requirements are as old as ithiéetl liability corporatiorf®
They were the subject of the celebrated companyciaseSalomon vSalomon & Co.,
Ltd.#** In Salomon the sole proprietor of a boot-making businessiiporated that busi-
ness and subscribed for the vast majority of thepamy’'s shares. In order to comply
with the statute’s requirement that a company teVeast seven shareholders, one share
was issued to the proprietor’'s wife and to eaclmisfchildren. When the company be-
came insolvent, its creditors attacked its incoagion as a sham. The courts ultimately
rejected this argument, reasoning in effect thatg@nce with the letter of the law was
all that was necessafy? From this point on, minimum membership requireraeforr
companies underwent a slow decline from meaningévice to protect the interests of
creditors and the general public to mere form&fty.

Minimum shareholder requirements are now uncommmfoii-profit legislatior’>* but
they do persist in the not-for-profit realm. Theegtion, then, is whether these require-
ments are fulfilling their original goals of encaging greater accountabilffy/ or if they
are on the books simply because of neglect. Compnactice does not serve as a very
good guide to answering this question. Most sasetvill want to have a relatively large
membership base, at least in comparison to theebller base of most companies. This
fact alone should not militate in favour of sett@gery high minimum number, such as
50, as this would invariably create problems incice. There is a certain level of arbi-
trariness to the statutory minimum number. Mostdckam not-for-profit statutes require
at least three or five membérS.But among these jurisdictions, only British Collieb

250. See Joint Stock Companies Act, 1886K.), 19 & 20 Vict., c. 47, s. 3 (requiring gvor more sub-
scribers to the memorandum of association formiregcompany), s. 39 (prohibiting a company from
carrying on business with fewer than seven shadens).

251. [1897] A.C. 22 (U.K.H.L.)$alomoi

252. Sege.g, Salomonibid. at 51, Lord MacNaughten (“In almost every comptrat is formed the statu-
tory number is eked out by clerks or friends, wignmgheir names at the request of the promoter or
promoters without intending to take any furthert parinterest in the matter.”).

253. SeeDickerson Reportsupranote 46, vol. 1 at 18 (“[tlhe legality of the ‘cm@an’ corporation has
been acknowledged since the landmark decisi@alfo]monv. Sal[ojmon & Co.. .").

254. For example, the BCAypranote 54, contains no minimum shareholder requineme

255. SeeOLRC Reportsupranote 81 at 480 (“There may also be some utilityniaintaining a require-
ment for several initial members and a membersbsger that does not decline below a certain num-
ber. For example, corporations from which the publiould expect greater accountability, such as
charitable corporations, might be expected to Is@weral continuing members and perhaps several di-
rectors, in order to heighten the nature of the@aesibility of managing and distributing donated
money and government grants.”).

256. CanadaCanada Corporations Acsupranote 69, s. 154 (1) (three or more persons); Adb&ocie-
ties Act R.S.A. 2000, c. S-14, s. 3 (1) (five or more pas3; OntarioCorporations Actsupranote
69, s. 311 (1) (three or more persons); QuéBeenpanies A¢supranote 86, s. 218 (three or more
persons); New BrunswiclCompanies A¢tR.S.N.B. 1973, c. C-13, s. 87 (1) (three or n@esons);
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Ontario, and New Brunswick provide any real peraltfor breaching this rule. Three ju-
risdictions, including Saskatchewan (which hasrtigest recently amended legislation in
Canada), require no more than one member for atsdel

There is no evidence that requiring at least tlmeéve members results in any greater
protection for the public than requiring only orhere is no recorded case that com-
ments on the issue of whether a higher minimum negsfilip requirement is superior to a
lower requirement. Government officials acting lne tsame capacity as British Colum-
bia’s Registrar of Companies in the three provirtbas simply require at least one mem-
ber for a society do not report any problems flayfirom this provisiorf>?

Another approach to this issue, which has beengsegin some law reform recommen-
dations, would be to allow societies to operatéetit memberé>® This approach would
enable societies to function as self-perpetuatiogrdbs of directors. It has not garnered
much support in Canada, as it would be a consitkeddparture from the traditional con-
ception and organization of a corporation.

The committee tentatively recommends that:
48. A new Society Act should require that a sodietxe at least one member.

D. Admission and Qualifications
1. CGENERAL

The Society Actoes not set out any qualifications that must ke tm be a member of a
society. Instead, section 6 (1) (a) requires aetpdd have bylaws that address “the ad-
mission of members.” This approach can be tradati@lvay back to the 1920 A%

This issue is one where tlsociety Acstrikes an acceptable balance. The other options
would be to include provisions in the legislatiavhich, no matter how detailed, would

Prince Edward IslandCompanies A¢tR.S.P.E.l. 1988, c. C-14, s. 89 (three or morsques); Nova
Scotia:Societies A¢tR.S.N.S. 1989, c. 435, s. 5 (five or more pergoriskon: Societies AGtR.S.Y.
2002, c. 206, s. 3 (five or more persons); Nortltwesrritories and NunavutSocieties Agt
R.S.N.W.T. 1988, c. S-11, s. 2 (five or more pes$on

257. Saskatchewan: SK Adypranote 70, s. 5 (1); Manitobd@he Corporations A¢tsupranote 85, s. 5
(1); Newfoundland and LabraddZorporations Actsupranote 85, s. 11 (1).

258. Telephone call with Shane Lasker, lawyer, Kdmasi Companies Office (24 October 2006); telephone
call with Doug Laing, Director, Newfoundland andbtador Commercial Registry (27 October 2006);
telephone call with Phil Flory, Director, Saskatehe Corporations Branch (31 October 2006).

259. SeeOLRC Reportsupranote 81 at 486see alsdJS Model Act,supranote 82, § 2.02 (a) (5) (requir-
ing a society to state in its articles whetheriit have members or not); US 2006 Exposure Draft,
pra note 83, § 2.02 (b) (4).

260. 1920 Actsupranote 23, s. 22 (1), Schedule B.
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always run the risk of being unduly restrictive,torleave the matter completely open,
which would run the risk of uncertainty, particijain the face of a dispute over mem-
bership. The balanced approach has the supportt déast one other law reform
agency’®!

The committee tentatively recommends that:

49. A new Society Act should require societiesddress admission of members
and qualifications of members in their bylaws.

2. MINORS

One aspect of the general subject of admissiongaadification of members calls for
special comment. Since the 1920 A¥tthe Society Achas allowed minors to be mem-
bers of societies. The current provision is sectd®), which provides that a person un-
der the age of nineteen years “may be admitted meraber of a society, may be ap-
pointed to an office in the society, and is liafdethe payment of a subscription as if the
person were of full age.” This provision override general lavt®® Its purpose is to en-
able youth participation in societies, as a mednsnaching the lives of young people
and the diversity of membership in societies.

The difficulty with enabling minors’ participatioim societies in this manner is that it
does not fit well with the governance responsilegitof society members, directors, and
officers. There have been problems in practicetiquaarly in cases where minors form

the majority of the membership of a society. Thalgd encouraging minors’ participa-

tion may be supported by constituting minors ag péran advisory committee, or in

some other category that has no direct role inetpgiovernance.

The committee tentatively recommends that:

50. A new Society Act should not contain provisienabling minors to join and
participate in societies as members, directorspfbicers.

E. Classes

1. GENERAL

The Society Actis largely silent on classes of membership, eendh classes are fre-
guently used in practice. The only provision theais on classes of membership is sec-

261. SeeALRI Report,supranote 61 at 46—-47.
262. 1920 Actsupranote 23, s. 21 (2) (a).
263. See Infants AcR.S.B.C. 1996, c. 223, s. 19.
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tion 70 (2) (d), which merely says that if a sogieés decided to have classes of member-
ship, then this fact must be reflected in its regisf members.

There is some wisdom to this approach, as it wbeldrery difficult to define and fully
set out the rights and obligations of typical césssef members in the legislation. But
there are steps that the legislation could takentsure that some degree of certainty sur-
rounds a society’s classes of members. One usefulveould be to require societies that
choose to have classes of members to define thestend conditions of each class in
their bg)gl?ws. This approach would be analogous hatwhe BCA requires for classes of
shares.

The committee tentatively recommends that:

51. A new Society Act should contain provisiongveitig for the creation of classes
of memberships and should require a society that dlasses to define the terms
and conditions of each class in its bylaws.

2. HONORARY ORLIFE MEMBERS

The Society Actloes not mention honorary or life members by naveg.it is very com-
mon for societies to have these types of membarnfortiinately, there is often consider-
able uncertainty around honorary or life membetge Gore idea is to extend membership
to certain people based on past service to theetsoor standing in the community. The
problems appear when other important questions—ascte rights and obligations of
the honorary or life members—are not answered.

The OLRC Report recommended legislation that wailllnlv all societies to have a class
of honorary member€® The legislation would provide that honorary mensbleave no
voting rights and would apply even if the sociebed not adopt bylaws to create such a
class of members.

In the committee’s view, this proposal is not neeeg. Honorary or life memberships
may be dealt with in the same manner as any otass of membership.

The committee tentatively recommends that:

52. A new Society Act should not contain speciavigrons enabling the creation of
honorary or life memberships.

264. BCA,supranote 54, s. 59.
265. OLRC Reportsupranote 81 at 486.
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F.  Voting Rights

The bedrock voting principle in tHeociety Acis that each voting member has a right to
one vote. This principle is expressed in sectidf)7 which is an amalgam of two provi-
sions, one old, the other new. The opening wordseadfion 7 (1)—"a voting member of a
society has only one vote”™—may be traced back ¢01820 Act®® The remainder of the
provision states that a voting member may exerttigeright to vote “on every matter
without restrictions,” despite anything said to tentrary in the society’'s bylaws. This
rule only appeared in 2004’

The one member—one vote rule has an intuitive dp@eaan emotional level, it seems
fair. But the latest articulation of it in tHeociety Acthas caused difficulties in practice.
Some societies have attempted to put in place @ogbvisions in their bylaws to work
around this provision. The stated purpose of th@428mendment was to “clarify” the
law.?®® This language implies that the amendments wersepa® confirm and make ex-
plicit the existing understanding of the law onisbcvoting rights. The broader policy
guestion of whether this position is the best anesbcieties and their members should be
posed. Another approach would be to constituteotiee member—one vote principle as a
default rule, which may be displaced by the bylaWss approach would extend greater
organizational flexibility to societies and woul@ In harmony with other law reform
models?®®

The committee tentatively recommends that:

53. A new Society Act should contain provisional#ishing the one member—one
vote principle as a default rule, which may be tispd by a contrary provision in
a society’s bylaws.

G. Non-Voting Members

Section 7 (2) of th&ociety Acpermits a society to have non-voting members, igeal/
that their number does not exceed the number dfigahembers’® This rule first ap-
peared in theSociety Actin 19612 It was enacted “. .. to prevent a situation Rgsi

266. 1920 Actsupranote 23, s. 21 (2) (c).
267. Society Amendment Act, 208dpranote 53, s. 4 (a).

268. SeeBill 32, Society Amendment Act, 20®th Sess., 37th Parl., British Columbia, 2004 (@xatory
note to clause 4).

269. SeeBill C-21, supranote 72, s. 154 (5); SK Adupranote 70, s. 130 (1); ALRI Draft Acsupranote
80, s. 57 (1).

270. The Registrar of Companies has the authaigxempt a society from this requiremebée Society
Act, supranote 7, s. 7 (3).

271. See Societies Act Amendment Act, 186pranote 240, s. 4.
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where a small number of persons, by gaining stasugoting members, control a society
having a relatively large number of non-voting mensis®’?

The issue here is whether this rationale has anyeatporary relevance. The note to the
1961 amendment implies that a society would onlyelresmall group of voting members
and a large group of nonvoting members for nefariasons. But some societies may
legitimately want to choose this structure. Thediegion should have the flexibility to al-
low for many different forms of organization.

The committee tentatively recommends that:

54. A new Society Act should not require a sodetiyave more voting than non-
voting members.

H. Dues and Subscriptions

The Society Acidoes not directly address dues or subscriptionsjtldoes have a few
provisions that touch on the topic. Section 1 defifisubscription” broadly to include
“dues.” Section 7 (5) (c) makes a minor who is aniner of a society liable to pay a sub-
scription imposed by the society. Section 72 destls the treatment of prepaid member-
ship dues on the dissolution of a society havirgyiiance purposes. Section 99 (2) (b)
grants the Lieutenant Governor in Council the poteemake regulations prescribing the
minimum membership fees and dues payable to atgo¢ko regulation has been pre-
scribed under this power.)

Disputes over dues and subscriptions are commosp@oe reason why these disputes
recur is the vagueness and uncertainty that sudrthenconcept in th8ociety Aceind in
society bylaws. One way to remedy this problem wde to enact detailed legislative
provisions that directly address substantive gaastiabout dues and subscriptions and
the procedure for their payment. The disadvantagsuth an approach is a perennial
problem. Given the diversity of societies, legisi@tprovisions could easily be felt as a
rigid and impractical framework in some cases.

Another way to achieve a level of certainty woug&ltb require societies to address this
matter in their bylaws. In this way, a balance lestw certainty and flexibility could be
struck. A model for the type of legislative prowsithat would be required here may be
found in theStrata Property Act’®

272.SeeBill 11, An Act to Amend the Societies ,Aldt Sess., 26th Parl., British Columbia, 19614 ¢ex-
planatory note).

273. S.B.C. 1998, c. 43, s. 108 (3).
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The committee tentatively recommends that:

55. A new Society Act should contain provisiond&ng societies to impose mem-
bership fees and should require societies that sedo impose membership fees to
address the following issues in the bylaws:

(a) the purpose of the membership fees;
(b) notification of the annual amount of the memshgy fees;
(c) the amount of each member's membership fees; an

(d) the date by which the membership fees are tpaie or, if the membership
fees are payable in installments, the dates by lwthie installments are to be
paid.

l. Transferability of Membership

Under section 9 of th8ociety Aca membership interest in a society is not traasier
except as provided in the bylaws. This default fislt appeared in the 1977 ATt It is
intended to reflect the fact that, for many soegtibecoming a member is a personal
commitment that cannot be readily transferred. \Whhbis element of personal commit-
ment is not in evidence, the legislation has thgilflility to allow societies to displace the
default rule.

In this instance, th8ociety Actppears to have struck an appropriate balanceidebng
transfers would be unduly restrictive; permittifiggin in cases where societies have not
restricted them in the bylaws would be out of sté the character of most societies.

The committee tentatively recommends that:

56. A new Society Act should contain provisions testrict transfers of a member-
ship interest in a society, which may be displdoga society’s bylaws.

J.  Good Standing

The concept of “good standing” crops up in two plam theSociety ActSection 6 (1)
(a) requires a society to have provisions in itewg setting out when a member ceases
to be in good standing. Section 62 provides thateanber cannot vote on a resolution
unless that member is a voting member in good stgnd accordance with the bylaws.

The words “good standing” first appeared in theidiegion in the 1977 Act, but they
harken back to older notions of society organizatibhe concept is not one that is in

274. 1977 Actsupranote 43, s. 9.
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common use in modern not-for-profit corporate ligisn. As a result, “good standing”
is poorly understood in practice and creates caorfuie application.

As noted, “good standing” is linked to voting iretSociety Actin particular, it affects
eligibility to vote. Avoiding vague, general langye such as “good standing,” and em-
ploying a more limited and focussed standard shasdist in dispelling some of the con-
fusion over voting disputes.

The committee tentatively recommends that:

57. A new Society Act should avoid the phrase “gstadding” and should require
societies to define when a member is eligible te wotheir bylaws.

K. Expulsion

Disputes concerning the expulsion of members a@ngrithe most contentious of all dis-
putes involving societies. A large body of case, latretching back to the nineteenth cen-
tury has built up around these disput€sThe courts have shown a large degree of re-
straint in dealing with cases involving the expoirsdf members. They have focussed al-
most entirely on procedure. The main principleghod jurisprudence is that a society
must adhere to any bylaws it has governing the Isiguof members, must not act in bad
faith, and must provide a semblance of naturalgagprimarily fair notice and an oppor-
tunity to be heard).

This common law background is important to noteabse th&ociety Actakes a hands-
off approach to the expulsion of members. Sectiq?)6(b) requires a society to have
provisions in its bylaws addressing the manneany, in which a member may be ex-
pelled. This is the only provision in the legistatidealing with expulsion.

Some law reform proposals have attempted to cadége common law rules or to move
beyond procedure and grant members substantivisriflhe appeal of these types of re-
forms is that they can provide certainty to an arkthe law that is in continual develop-
ment. The danger is twofold. First, there is a tiskt the statute will freeze the develop-
ment of the law at a certain level. Second, ther isk that the statute will force people
into association. In view of these risks, the cotrr@proach of th&ociety Acis worthy

of being continued.

275. See e.g, Dawkins v. Antrobug$1881), 17 Ch.D. 615Young v. Ladies’ Imperial Club Ltd[1920] 2
K.B. 523 (Eng. C.A.),Lakeside Colony of Hutterian Brethren v. Hof§t992] 3 S.C.R. 165, 97
D.L.R. (4th) 17.
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The committee tentatively recommends that:

58. A new Society Act should require societiesateelprovisions relating to the ex-
pulsion of members in their bylaws.

L. Unanimous Members’ Agreement

A “unanimous members’ agreement” is the not-forfipenalogue of a unanimous share-
holders’ agreement. These types of agreementseayecemmon in the for-profit sphere.
As the Dickerson Report pointed out, the common leas long been settled that share-
holders may agree among themselves “. . . as tondmener in which they will cast the
votes attaching to their shares. 2’®’But the courts restricted the scope of these agree
ments to matters falling within the rights and dstof shareholders. Any attempt to bind
the parties in their role as directors of a corfiorawas not allowed’’ Statutory reforms

in the for-profit sphere have overcome this retinic?’® Unanimous shareholders’ agree-
ments are commonly used for a number of commepigboses’® These agreements
come in many forms, but the key point is that saheéhem effect a transfer of some or
all of the powers (and corresponding duties ankiiliiees) of a company’s directors to
that company’s shareholders.

Recent legislation in the not-for-profit sphere lagun to follow the lead of for-profit
statutes by authorizing unanimous members’ agreesfigrProponents of adopting this
concept point to the organizational flexibility thaextends to societies as a main selling
point. Unanimous members’ agreements may also fieydarly useful in structuring a
society as a private foundati®fl. But these arguments have not been universally ac-

276. Dickerson Reporsupranote 46, vol. 1 at 99 (citinBinguet v. Bergerq{1960] S.C.R. 472Moth-
erwell v. Schoof[1949] 4 D.L.R. 812M.N.R. v. Aaron Ladies Apparel Ltf1967), 60 D.L.R. (2d)
448).

277. Dickerson Reportbid. (“The common law rule is generally stated to bbject to the qualification
that the agreements must be for a lawful purpase tlais is generally tested by reference to whether
the agreement purports to bind the parties to titnmerelyqua shareholders, but alspa directors.”
[citation omitted]).

278. Seee.g, BCA, supranote 54, s. 137; CBCAupranote 74, s. 146.

279. SeeJohn O.E. Lundekt al, eds. British Columbia Company Law Practice Manulaloseleaf, 2d ed.,
vol. 1, (Vancouver: Continuing Legal Education ®tgi 2003) at § 15.1 (describing “protection of
minority interests,” “documentfing] the general egment between the shareholders and the com-
pany,” and “ fillling] in the cracks’ between thgrovisions of theBusiness Corporations Aend the
articles of the company” in a document that is metessarily available to the public as the primary
purposes for entering into a unanimous shareholgeement).

280. SeeSK Act, supranote 70, s. 136 (2pee alsaill C-21, supranote 72, s. 170 (1) (members of soci-
ety that is not a “soliciting corporation” permitéo enter into unanimous members agreement that re
stricts the powers of directors).

281. SeeDaniel Frajman, “Modernization of corporate laws rivate foundations needs to contindéie
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cepted. The practical utility of unanimous membeagreements in the not-for-profit
sphere is limited because most societies—even smsl societies—will have too many
members to make such an arrangement feasible. Tharsense that implementing pro-
visions enabling unanimous members’ agreementsdvbel adopting a fundamentally
commercial solution to a problem that does notlyeslist in the not-for-profit world®?

The committee tentatively recommends that:

59. A new Society Act should not contain provisemabling unanimous members’
agreements that restrict the powers of directorsm@nage or supervise the man-
agement of the society or that transfer those pswerthe members or other per-
sons.

X.  MEETINGS OF MEMBERS
A. Introduction

The provisions relating to members’ meetings argelly procedural in nature. The over-
arching issue raised by them is harmonization wiehBCA.

B. Timing of Annual General Meeting

Under section 56 (1) a society is required to hemidannual general meeting not more
than 15 months after the date of incorporationeAthat first annual general meeting, a
society must hold an annual general meeting at &= in every calendar year and not
more than 15 months after the date of the adjounhimithe last annual general meeting.
Section 56 (2) gives the Registrar of Companiesatit@ority to extend the time within

which a society is required to hold an annual galnereeting. Provisions governing the
timing of annual general meetings can be trace# ba¢he 1920 Act®® These specific

provisions were enacted in 1$77and have not been substantially amended since then

A society must address the business conducted ahamal general meeting to avoid
stagnation and to provide a measure of accourttaliitim management to the members.

Lawyers Weekly26 January 2007) 8.

282. SeeCanadian Bar Association, National Charities arad-fdr-Profit Law Section, “Submission on
Bill C-21: Canada Not-for-profit Corporations Ac{September 2006), online: National Charities and
Not-for-Profit Law Section <http://www.cba.org/CBs\Mbmissions/2006eng/06_48.aspx> at 36e
also Industry Canada, “Reform of the Canada Corporatidat: The Federal Not-for-Profit Frame-
work Law: Thematic Summary of the ConsultationsyMao June 19, 2002” (Summer 2002), online:
Industry Canada, Corporate and Insolvency Law Rélldtp://strategis.ic.gc.ca/epic/site/cilp-pdcf.ns
/vwapj/theme_en.pdf/$FILE/theme_en.pdf> at 12 (“Maarticipants questioned the use of Unani-
mous Members’ Agreements. . . .").

283. 1920 Actsupranote 23, s. 28.
284. 1977 Actsupranote 43, s. 56.
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The timing provisions and the Registrar's discnet&get out in section 56 build some

flexibility into the requirement to hold an anngsdneral meeting in order to accommo-

date practical considerations in organizing a meetbection 56 is substantially the same
as the equivalent provision in the G& suggesting that harmonization is a subsidiary
purpose of this provision.

Harmonization with the new for-profit legislatios the only real issue to consider here.
The BCA®® brought in a few changes to the rules governiegtithing of annual general
meetings. The BCA allows up to 18 months to eldyggere the first annual general meet-
ing after “recognition.” (*Recognition” is a defideterm that embraces incorporation,
amalgamation, and continuation into British ColuapiThe period is keyed to an “an-
nual reference date,” which for the purposes «f tbsue would be the date of an annual
general meeting (it could also be the date selebjethe shareholders if the company
does not actually hold an in-person meeting). Bmahe BCA also grants the Registrar
of Companies the discretion to extend the time iwitkhich a company is required to
hold an annual general meeting.

The additional flexibility afforded by a longer peissible period between annual general
meetings would be welcomed by most societies. dlifficult to see how harmonization
would produce any harm on this point.

60. A new Society Act should contain provisionseguug the timing of annual
general meetings of societies that are harmonizéd tve provisions governing the
timing of annual general meetings of companieti@Business Corporations Act.

C. Notice

The Society Actontains a rather simple and straightforward saagoverning the notice
required to be given of an annual general meetsgtion 60 requires a society to give
not less than 14 days’ written notice of a genaraéting “to those members entitled to
receive notice of a general meeting.” Those memébtiled to receive notice may waive
or reduce the notice period by unanimous consewntiting.

Section 60 is very close to its equivalent in th& %€’ Both provisions date from a time
when the letter was the primary means of writtemmmmnication. Technology has obvi-
ously evolved in new directions since the 1970 BICA contains a sophisticated re-

285. CA,supranote 44, s. 162.
286. BCA,supranote 54, s. 182.
287. CA,supranote 44, s. 143 (requiring “21 days’ notice of g@neral meeting of the company”).
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gime governing the sending of records geneflignd the sending of notices of general
meetings specificall{®® The issue is whether this regime is appropriatsdzieties.

The BCA notice requirements are much more comgiar theirSociety Acequivalent.
Although it simplifies the BCA system consideralftycussing on three discrete issues is
a useful way to grasp the differences betweenvibeActs.

First, the BCA takes a much more flexible approtcithe notice period, by allowing a
company to establish its own notice period, withirange of 10 to 21 days, in its articles.
If no period of at least 10 days is set out indh&cles, then a default selection of 21 days
applies.

Second, the BCA expressly recognizes sending rohigghe use of modern communica-
tions media. Both facsimile and electronic maihsmission are prescribed methods of
sending notices of general meetifgs.

Third, the BCA has a more generous rule for thevaraor abridgment of the period for
giving notice of a general meetiAt). Under the BCA, a person entitled to receive notice
may agree (in writing or orally) to waive or abr&the notice period; under ti$®ciety
Act, all the members entitled to receive notice mosisent in writing to waive or abridge
the notice period®?

The advantages of the BCA notice provisions ararclehe BCA system is more sophis-
ticated, flexible, and modern than section 60 ef3bciety ActThe disadvantage is that
these desirable features come at the cost of greataplexity of drafting. On balance,
the positive aspects of the BCA notice provisiomsweigh this negative aspect. The
complexity of the BCA system may be overcome byitohg changes or by the publica-
tion of plain language guidebooks illustrating thgeration of the system in a practical,
hands-on way.

The committee tentatively recommends that:
61. A new Society Act should contain provisionpeesng notice of general meet-

ings of societies that are harmonized with the [@ons respecting notice of gen-
eral meetings of companies in the Business CorporsitAct.

288. BCA,supranote 54, s. 7.

289. BCA,ibid., ss. 169-70.

290. Business Corporations Regulati@upranote 125, s. 4 (a) (facsimile), (b) (electronidlina
291. BCA,supranote 54, s. 170.

292. Society Actsupranote 7, s. 60.
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D. Location of Meetings

Section 57 of th&ociety Actequires that a general meeting be held in Briilstumbia,
unless the society obtains the approval of the Regiof Companies for a meeting to be
held outside British Columbia. A version of thiderlnas appeared in ti8ociety Acsince
the original 1920 Act®® A provision of this type is intended to encourpgeticipation at
meetings of members. (Its utility has been dimiagssomewhat by advances in technol-
ogy.2)94A secondary purpose of section 57 appeatsmat@ been harmonization with the
CA.

The BCA has adopted a new rule on location of mgetof members. Under section 166
of the BCA, the default rule is that a general nmgetust be held in British Columbia.
But a company may hold a general meeting outsidesBIColumbia if its location is pro-
vided for in the articles or the articles do nddtriet the company to holding its meetings
in British Columbia and the location of the meetisgpproved by the resolution required
by the articles. (If the articles are silent on tiyge of resolution, then it must be an ordi-
nary resolution of the shareholders.) And the Reyi®f Companies retains the authority
in all cases to approve holding a meeting outsidigsB Columbia.

The issue is whether tt&ociety Acshould be harmonized with the new rule found & th
BCA. The BCA is more generous and flexible on timigtter than th&ociety ActThe
only reason not to place societies on a similatifigowvould be to preserve a quality that
is inherent to the not-for-profit world. This reasdoes not appear to be in existence here,
as other proposals for reform of the law of notoofit societies have adopted rules
similar to the one found in the BCA

The committee tentatively recommends that:

62. A new Society Act should contain provisionsegung the location of meetings
of members that are harmonized with the provisgmegerning the location of meet-
ings of shareholders in the Business Corporatioats A

E. Quorum

The quorum for transaction of business at a gemeeadting is set by section 61 of the
Society Actt three members, unless the bylaws provide fuglaer number. This provi-

293. 1920 Actsupranote 23, s. 28 (requiring every society to hold &mnual general meeting” in British
Columbia).See alsal947 Act,supranote 38, s. 29 (broadening the requirement to acgbfevery
general meeting”).

294. SeeCA, supranote 44, s. 169.

295. SeeBill C-21, supranote 72, s. 159; SK Acsupranote 70, s. 122; ALRI Draft Acsupranote 80, s.
52.
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sion dates from the 1977 AZE The purpose underlying a statutory quorum requérm
is to ensure that a baseline level of the memberishpresent at a meeting, in order to
prevent any action being taken with the approvabmf a small minority of members.
The challenge here is to articulate a number ondda that works for the broad spectrum
of societies. Thesociety Actfollows the common approach of setting a low statu
number and allowing individual societies to inceedsf that serves their goals.

The main problem with th8ociety Acs approach to quorum is that it is out of stephwit
the BCAZ?°” Under the BCA, the quorum for a general meetinfljsthe quorum estab-
lished by the articles, (2) if the articles aresi| two shareholders entitled to vote at the
meeting, whether present in person or by proxy3pif the number entitled to vote at the
meeting is less than the number established byr(12), then the quorum is all of the
shareholders entitled to vote at the meeting, wadrgthesent in person or by proxy.

The Society Acis also missing some useful provisions here traff@nd in more up to
date corporate statutes. For example, the B&provides that if a quorum is not present
at the opening of a meeting of shareholders, thenshareholders (and proxyholders)
who are present at the meeting and are entitlesti® may adjourn the meeting to a set
time and place but may not transact any other bssinThe underlying rationale for this
provision is to “[preclude] the practice of prowidithat if a quorum is not present at the
opening of a meeting, the meeting shall stand adgxito a fixed time, when the mem-
bers then present shall constitute a quorum andpraeed to busines$® But it is im-
portant to notice that the BCA version of this psir° is a default rule. A company
may choose to override this rule in its articl¥’sSo, the BCA provision actually serves
the slightly more limited purpose of clarifying theles around quorum for companies
that do not address these issues in their articles.

Bill C-21 and the SK Act also provide that a quorneed only be present at the start of a
meeting, and need not be present throughout is Miie is subject to the society's by-

296. 1977 Actsupranote 43, s. 61.

297. BCA,supranote 54, s. 172.

298. BCA,ibid., s. 172 (2).

299. SeeCumming Reportsupranote 47 at 58-59.

300. See alsdill C-21, supranote 72, s. 164 (4); SK Adupranote 70, s. 129 (3) (both establishing man-
datory rules, unlike the BCA).

301. And, in practice, many companies do chooswéoride this ruleSee British Columbia Company Law
Practice Manualsupranote 279 at § 8.63 (“Company articles often stias if a quorum is not pre-
sent within a specified time after the time appaihtor the commencement of the meeting (other than
a requisitioned meeting), the meeting will be adjad to the same hour of the same day of the fol-
lowing week, and often go on to say that if atdldppourned meeting there is no quorum within a half
hour from the time appointed for the meeting, thespns present in person or by proxy will consgitut
a quorum.”).
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laws3%? The rationale for this provision is to clarify ancertainty in the common law.

There are conflicting court decisions here—somethay a quorum needs to be main-
tained throughout a meeting, others say that augqnareed only be present at the start of
a meeting®®

The committee tentatively recommends that:

63. A new Society Act should contain provisionseguug the quorum at a meeting
of members that are harmonized with provisions gorg the quorum at a meeting
of shareholders in the Business Corporations Act.

F.  Participation

The Society Acthas no specific provisions relating to the pagsation of members at
meetings. The implication of this silence is thia¢ tegislation only contemplates one
model of members’ meeting, an in-person face te faeeting. While there are many
benefits to this type of meeting, none of theseebiemis essential to the operation of so-
cieties. Instead, thBociety Actdoes not recognize other ways of holding a meeting
ply because the legislation has not been amend8@ years and thus has not kept pace
with changes in technology and social attitudesadntrast to th&ociety Agtthe BCA%*
and Bill C-2% both enable shareholders or members to participgiacluding voting)

a meeting by telephone or other communications andédall the shareholders or mem-
bers are able to communicate with each other. fiigsis subject to the company’s arti-
cles or the society’s bylaws. Adapting this rulerfeembers’ meetings would make it eas-
ier and more efficient for British Columbia socétito conduct their activiti€s®

The committee tentatively recommends that:

64. A new Society Act should contain provisiond&ng participation in a meeting
of members by telephone or other communicationsarkdt are harmonized with
provisions governing the participation of sharelesilin a meeting in the Business
Corporations Act.

302. Bill C-21,supranote 72, s. 164 (3); SK Acupranote 70, s. 129 (2).
303. SeeCumming Reportsupranote 47 at 59.

304. BCA,supranote 54, s. 174.

305. Bill C-21,supranote 72, s. 159 (4)—(5).

306. See also Society Adupranote 7, s. 25.1 (setting out a substantially gimitle for participation in
directors meetings).
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G. Proxies
1. GENERAL

A proxy is a record by which a shareholder or menafe corporation appoints a person
as the nominee of the shareholder or member tocath@d act for the shareholder or
member at a meetin’ TheSociety Actontains a specific rule on permanent or continu-
ing proxies (which is discussed in the next segtibnt it does not address the general is-
sue of the use of proxies. The benefit of proxsethat they facilitate a form of participa-
tion at meetings by members who are not able tphysically present at meetings. This
benefit is lessened by new communications techiyoldge committee’s previous tenta-
tive recommendation regarding participation at mersbmeetings will likely have the
effect of further reducing the practical utility pfoxies. At a more philosophical level,
proxies have an air of being a for-profit devicattioes not fit well with the ethic of pub-
lic service that marks much of the not-for-proéicsor. These points militate in favour of
a rule restricting the use of proxies. This rulewdt not be mandatory, as a given society
may have distinct needs that justify the use okie

The committee tentatively recommends that:

65. A new Society Act should contain a default tiudg prohibits the use of proxies,
which may be overridden by a contrary provisiomisociety’s bylaws.

2. FERMANENT ORCONTINUING PROXIES

Section 63 of th&ociety Acprovides that a permanent proxy, which is desdrédog one
that entitles the proxyholder to vote at more tbaa meeting, is void. This is a compara-
tively old rule, as it dates back to the 1947 R&tThis prohibition on permanent or con-
tinuing proxies is intended to “ensure that proxias only be used for the purpose of vot-
ing on the questions upon which the shareholdebbas given the opportunity to make
up his mind. If proxies could be used at subsequesdtings, perhaps to vote on entirely
different matters, the whole purpose of the systerald be lost.**

The issue is whether the prohibition on permaneoxips should be maintained. It is out
of step with the BCA, which has no equivaléfitlt is easy to think of situations where a
permanent proxy, or even a proxy that takes efteamnore than one meeting, could be of
considerable practical use. This imperative ruleusth not be carried forward in the new
legislation.

307.SeeBCA, supranote 54, s. 1 (definition of “proxy”).

308. 1947 Actsupranote 38, s. 22 (4).

309. Dickerson Reporsupranote 46, vol. 1 at 102—-03, para. 308.

310. See alsaill C-21, supranote 72 (lacking ban on permanent or continuirgxies).
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The committee tentatively recommends that:
66. A new Society Act should not prohibit permaiemontinuing proxies.

H. Voting

Nothing in theSociety Actleals with the mechanics of voting at a generadting. Sec-
tions 7 and 61, which both bear the heading “vqtiagtually deal with topics addressed
earlier in this consultation papr. This absence stands in contrast to the BEAyhich
sets out a few default rules regarding voting ateeting of shareholders. These rules re-
late to voting by poll or show of hands, retent@rballots on a vote taken by poll, and
voting by shareholders who are given the rightdtevon a specific question, but who do
not otherwise have that right.

Voting at members’ meetings is often fraught witmftision. Clarity, and answers to
specific problems, should be found in the bylawsg, dometimes they are not. And some
problems go deeper than the bylaws. A legislatitervention, at least to the extent of
setting out default provisions, is needed. The Bdvides a good model for ti&ociety
Acton this point.

The committee tentatively recommends that:

67. A new Society Act should contain provisionatied to the mechanics of voting
at a meeting of members that are harmonized witlvipions relating to voting by
shareholders in the Business Corporations Act.

l. Resolutions
1. SECIAL AND ORDINARY RESOLUTIONS

Many of the rules regarding special resolutions fatend in the definition of the term,

which is set out in section 1 of te®ciety ActThe definition establishes the majority and
notice requirements for special resolutions. A sdeesolution is (1) a resolution passed
at a general meeting by a majority of not less thampercent of votes cast if (a) all the
members entitled to vote have received not less fidadays’ notice (or more than 14
days’ notice, if a longer notice period is spelad in the bylaws), specifying the inten-
tion to propose the resolution as a special resolur (b) every member entitled to vote
agrees to waive or abridge the notice period desdrin (b) or (2) a resolution consented
to in writing by all the members entitled to volde supermajority requirement has fluc-

311. Section 7 establishes the one member—onepvinieiple. Seg above, Part Two, Section IX.F at 71.
Section 61 addresses when a member moayote—because the member is not in good stan@ieg.
above, Part Two, Section IX.J at 73-74.

312. BCA,supranote 54, s. 173.
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tuated over the years. It was originally set atd/dotes cast in the 1920 AT In 1947,
societies were allowed to choose between a 3/4rinajevhich was the default choice)
and a 2/3 majority™* The current requirement was established by the7 18@t3'°
Throughout this time the rules governing specigohations in theSociety Acthave
tended to follow the rules set out in the for-pgrstatute.

The issue here is whether t&®ciety Actshould be harmonized with the BCA. The
BCA3'® requires notice of “at least the prescribed nunafetays.” This prescribed num-
ber of days is (1) the period specified in thecéas, if that period is at least 10 days or (2)
if no period of at least 10 days is specified, 2ysf'’ The majority required to pass a
special resolution is the majority specified in tmmpany’s articles, so long as that speci-
fied majority is at least 2/3 and not more than @f/4he votes cast. If the articles do not
specify a majority within this range, then the ddffselection is 2/3, unless the company
is osnlg that existed before the coming into forcéhefBCA, in which case the majority is
3/4.

In addition to the benefits of harmonizing corper&gislation, adopting the BCA rules

will give societies more flexibility and control exvital corporate procedures. Harmoniz-
ing the rules governing special resolutions hasinaeental effect on the rules govern-

ing ordinary resolutions. Currently, an ordinargakition may be passed if 75 percent of
the members having the right to vote on it at atmgeconsent to the resolution in writ-

ing. This figure should be changed to match thgeaset out in the BCA for special reso-
lutions.

The committee tentatively recommends that:

68. A new Society Act should contain provisionseguag members’ resolutions
that are harmonized with provisions governing shatders’ resolutions in the
Business Corporations Act.

2. HLING SPECIAL RESOLUTIONS WITH THEREGISTRAR OFCOMPANIES

Under section 66 a special resolution does not ¢ffieet until the society files one origi-
nal and one copy of it with the Registrar of CompanThis requirement has been in

313. 1920 Actsupranote 23, s. 2 (definition of “extraordinary redabn”).
314. 1947 Actsupranote 38, s. 2 (definition of “extraordinary redaba”).
315. 1977 Actsupranote 43, s. 1 (definition of “special resolution”)
316. BCA,supranote 54, s. 1 (definition of “special resolution”)
317.Business Corporations Regulatj@upranote 125, s. 3.

318. BCA,supranote 54, s. 1 (definition of “special majority”).
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place since 19287 Its purpose is to ensure the existence of an ateyublic record of
major changes involving a society.

Earlier, the committee made a tentative recommamaé&b continue requiring societies to
file their bylaws and amendments to their byld@faviost special resolutions will fall into
this category. It is both logical and practicalkpedient to avoid dividing special resolu-
tions into two classes with respect to the filieguirement.

The committee tentatively recommends that:

69. A new Society Act should continue to requiesies to file all special resolu-
tions with the Registrar of Companies in order ¢odffective.

J.  Member Proposals

Modern corporate statutes tend to contain provssiaiiowing shareholders or members
to make proposals at general meetings. As the CaogiReport explained, these provi-
sions respond to a deficiency in the commoni&w:

At common law, the management of a corporatiomideu no obligation to make any refer-
ence in any of the documents sent out by it toraanymanagement view of the matters to be
discussed, nor to include in a notice of meeting proposals other than its own. . .. This
places shareholders wishing to have a matter disdust a meeting at a severe disadvantage
because the meeting cannot effectively do anythoidairly comprehended by the notice of
meeting.

The only remedy that a shareholder or member wbane in these circumstances would
be to band together with other like-minded shamddsl or members and requisition a
meeting.

Two issues arise in connection with proposals bynbess. The first is the basic question
of whether such provisions should be included mShbciety ActCurrently, there is no
such mechanism in the legislation. This absenoceeteanembers of British Columbia so-
cieties in the same position as shareholders atrmmiaw. As a result, members are de-
prived of a useful tool to hold management accdaletd he position of th€ociety Acis
out of step with modern corporate legislation. @&g governing for-profit companiéé
and not-for-profit societi€é® have adopted provisions allowing member propoddis.

319. 1920 Actsupranote 23, s. 30.

320. Seg above, Part Two, Section 111.B.2 at 21-22.

321. Cumming Reporsupranote 47 at 57 [citation omitted].

322. SeeBCA, supranote 54, ss. 187-91.

323. SeeSK Act, supranote 70, s. 127%5ee alsdill C-21, supranote 72, s. 163.
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prime concern with member proposals is that thdlygsind down the conduct of mem-
bers’ meetings by wasting time on frivolous or was issues. This danger is real, but it
can be managed (and appears in practice to havenbaeaged successfully) by building
procedural safeguards into the legislation.

The second issue is the appropriate model for ¢élmeSociety Acprovisions. The natural
first choice to consider is the BCA. The BCA’s milier member proposals are set out in
sections 187-91. These rules are very detailed—tneyo four pages of text and are dif-
ficult to summarize. Notably, they only apply tolgia companies. In essence, they allow
a shareholder with the right to vote to submit aposal to be considered at the com-
pany’s next annual general meeting. This substamight is supported by lengthy proce-
dural machinery that regulates topics such asehgth of time a shareholder is required
to hold shares before being allowed to submit gp@sal (two years continuously), the
number of shares that must be held (at least 161®0e issued shares carrying the right
to vote), and the length of the proposal (not mbes 1000 words). These complex rules
are a bit too much in the not-for-profit settingotNor-profit statutes, such as Bill C-21
and the SK Act, tend to employ a more streamlinedsion of these procedures. This
streamlined approach is more appropriate for a 8ewiety Act

The committee tentatively recommends that:

70. A new Society Act should contain provisionsbkng members to make pro-
posals at a general meeting of members that areetfemtion provisions governing
member proposals in the federal Bill C-21 and thekatchewan Non-profit Corpo-
rations Act.

K. Requisitioning General Meetings

Under section 58 of thBociety Acthe directors must convene a general meetingpwith
delay, on the requisition of 10 percent or morehef voting members of the society. If
the directors fail to convene the meeting withind2lys of the date of delivery of the reg-
uisition, then the requisitionists or a majoritytbém may themselves convene the meet-
ing, to be held within four months of the date efigery of the requisition. If the society
is a reporting society, the requisitionists musvengheir costs reimbursed, unless the
members resolve otherwise at the meeting.

The substantive issue regarding requisitions isrégdly the same as the substantive is-
sue regarding member proposals: they address tiieotthat the directors exercise over
the agenda at a general meeting. The difference ieghat the basic issue of whether to
have a requisition procedure is relatively settlElae Society Acthas had requisition pro-
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visions since 1977. The main issue in this cas),tls harmonization. Section 58 of the
Society Actvas modelled on an equivalent provision in the®A.

There are a number of differences between the siigu provisions in the&society Act
and those in the BCA2° The BCA allows shareholders who hold at least 1f2@ per-
cent) of the issued voting shares of a compangdaisition a meeting. This threshold is
more common than the 10 percent threshold usdteiBdciety Act?® The BCA provides

a limit on the length of materials describing thesiness to be transacted at the requisi-
tioned meeting (1000 words). The BCA contains dedaprovisions setting out the cir-
cumstances when the directors are authorized ncalt@ requisitioned meeting (for ex-
ample, because the business to be transacted ssilbifect of a general meeting that has
already been called). The BCA has several advastager the currerociety Acproce-
dure: the lower threshold makes this provision nameessible to minority groups, and is
more in keeping with similar legislation in otherigdictions; the BCA contains more
explicit directions on how the requisition of meets is supposed to operate; and, it de-
scribes the circumstances when the directors drebiliged to comply with a requisition,
which clearly limits the potential for abuse.

The committee tentatively recommends that:

71. A new Society Act should contain provisionseguwug the requisition of a gen-
eral meeting by members that are harmonized witlvipions governing the requi-
sition of a meeting by shareholders in the Busi@saporations Act.

L.  Jurisdiction of the Court to Call a General Meeing

Section 59 of th&ociety Acpermits the Supreme Court, on application of a bemto
call or direct the calling of a general meetingh# society fails to hold a general meeting
in accordance with the Act, the regulations, ordbeiety’s bylaws. Once again, the only
real issue here is whether a 1977-vint&yeiety Actprovision should be harmonized
with the BCA*’

324. CA,supranote 44, s. 170. Theociety Actand the CA did differ on the threshold the redigisists
were required to cross: it is 10 percent of théngpmembers in th8ociety Acand five percent of the
issued shares carrying the right to vote in the CA.

325. BCA,supranote 54, s. 167.

326. Sege.g, SK Act, supranote 70, s. 133 (1); ALRI Draft Acsupranote 80, s. 60 (1); US Model Act,
supranote 82, § 7.02 (a) (2But seeUS 2006 Exposure Draupranote 83, § 7.02 (a) (2) (requiring
“the holders of at least 10%, or such other amapnb 25% as the articles of incorporation or bgaw
shall specify, of all the votes entitled to be aasian issue”).

327. BCA,supranote 54, s. 186.
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The BCA sets out a more flexible procedure. Thetomay grant an order on application
of a director, a shareholder entitled to vote, ¢henpany, or of its own motion—rather
than simply on application of a voting member. Tgewvers of the court are framed
somewhat more broadly under the BCA: the court o@er that a meeting “be called,
held and conducted in the manner the court corsigpropriate.” Overall, the BCA is
more flexible and compendious on this matter.

The committee tentatively recommends that:

72. A new Society Act should contain provisionsating the court jurisdiction to

call a meeting of members that are harmonized \pithvisions governing the
power of the court to call a meeting of sharehadder the Business Corporations
Act.

M. Consent to Business in lieu of Holding a Meeting

It is not clear whether the members of a society thapense with holding a face to face
meeting by consenting in writing to the businesd thould be transacted at the meeting.
The members may pass an ordinary resolution irabisence of a meeting if that resolu-
tion has been submitted to them and at least Z&epeof the members entitled to vote on
it consent to it in writing. But section 56 alsopagrs to require an annual (face to face)
general meeting of members.

This uncertainty does not exist in the B&Aand other modern corporate legislatiéh,
which expressly declares that a corporation mayseointo the business required to be
transacted at a general meeting by passing resnduin writing in lieu of holding a face
to face meeting. It would be helpful to include Is@cprovision in a nevdociety Act

The committee tentatively recommends that:

73. A new Society Act should contain provisiongesgby confirming that a consent
resolution is as valid and effective as a resolufp@assed at a duly called meeting of
members.

XIl. FINANCIAL

A. Introduction

Many of the provisions governing financial affaase of importance in defining the not-
for-profit character of societies. Others deal nyosith procedural and administrative is-

328. BCA,ibid., s. 180.

329. SeeSK Act, supranote 70, s. 132; US Model Acupranote 82, § 7.04See alsdBill C-21, supra
note 72, s. 166; ALRI Draft Acsupranote 80, s. 59.
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sues. The full range of themes—modernization, hammadion, and simplification—is
present in the discussion that follows.

B. Share Capital

Section 8 of th&ociety Acprovides that “[a] society must not have a capliaided into
shares.” This rule can be traced back to the 19&G3°A The rationale for this rule has
been described as follows: “Share capital reguldtesontrol of a business corporation.
It also regulates the distribution of gains anccapital. These latter functions do not sit
well with the notion of a non-profit corporation..”*! Seen in this light, the rule against
share capital states one of the core principle®tfor-profit law.

But even this fundamental proposition has beenteuesi from time to time. For exam-
ple, the ALRI Report suggested that the prohibit@m societies issuing share capital
should be lifted. The reasoning was that sharekldmiuseful in some circumstances and

allowing societies to issue them would not causetemm?3?

Some private clubs now have share capital, howewet it is at least a convenient device for
the transfer of memberships. Also, we are told soate private charitable foundations find
share capital a useful device for the transferooftil from the founder to another generation
of the family. No doubt, other devices could beided to perform functions of this kind. We
think, however, that people should be left as feemanage their affairs as possible, given no
compelling countervailing consideration, and wendd see anything philosophically wrong
with the use of this particular device so longtas not used to distribute gains to members.

That said, there is no evidence of a pent-up deraamuhg societies to use share capital.
There is also a danger that removing the restriabio share capital could erode the not-
for-profit character of societies.

The committee tentatively recommends that:

74. A new Society Act should continue to resticieties from having capital di-
vided into shares.

C. Distributions to Members

Section 2 (2) of theSociety Actprovides that “a society must not distribute amng
profit or dividend or otherwise dispose of its asfe a member of the society without re-
ceiving full and valuable consideration except dgra winding up or on dissolution and
then only as permitted by section 73.” (Sectiorp@Bmits only the assets of a society that

330. 1920 Actsupranote 23, s. 5.
331. ALRI Reportsupranote 61 at 46.
332. ALRI Reportjbid.
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does not have a charitable purpose to be paidodiiet members on a winding up or dis-

solution.) This provision implements a fundamepialicy feature of not-for-profit law. It

is the main mechanism for ensuring that the sosigisoperty and funds are applied to

further its purposes rather than to enrich its mensibThe provision has been a part of the

legislation from its first enactment in British @otbia®**

The policy of preventing the distribution of a stgis asset§* to its members during the
society’s existence is fundamental to the not-famfiplegal form and should be preserved
in a newSociety Act The more controversial question is whether exoaptshould be
permitted to this basic rule. Currently, tB®ciety Actdoes not spell out any excep-
tions3* But this formulation does not mean that all dizitions to members are out-
lawed. Instead, a reader must reconcile this rutle @her provisions of the Act that con-
template distributions to members. For example,Sbeiety Actcontains a number of
provisions allowing organizations with insurancergmses to operate as sociefies.
These societies tend to be either fraternal sesietr mutual benefit societies, both of
which offer a limited range of benefits to their migers®*’ Another example is a member
successfully suing the society and obtaining a nageward from the courf® In addi-
tion, there are a number of exceptions to the thdé have developed out of practical ne-
cessity in the absence of an express statutorydétion. For example, a society with
purposes that involve the relief of poverty amaisgnembership should be able to pursue
these purposes despite this RifeExpressly setting out these exceptions to the rgéne
rule would clarify the legislation.

333. 1920 Actsupranote 23, s. 5.

334. The general term “assets” is more accuratdigcontext than the limited terms “profit or gAin
which appear to have been imported into the letijisldy analogy with the for-profit concept of pay-
ing a dividend on shares.

335. But notice the general language in s. 2 (Plyimg that a distribution to a member is acceptabthe
society receives “full and valuable consideration.”

336. Seg e.g, Society Actsupranote 7, s. 14See also Financial Institutions AdR.S.B.C. 1996, c. 141,
ss. 190-200.

337.SeeCraig Brown,Insurance Law in Canaddooseleaf, vol. 1 (Toronto: Thomson Carswell, 208t
2-6-2-7 (“Fraternal societies are organizationsnlged to enter into non-profit contracts of lifecia
dent and sickness, disability or funeral insuranitk their members or members’ families. . . . Maitu
benefit societies are non-profit organisations saglrade unions licensed to provide limited siskne
and funeral benefits for their members onlySge also Financial Institutions Adbid., s. 193.

338. See below, Part Two, Section Xl at 103—114, forther discussion of members’ remedies.

339. SeeOLRC Reportsupranote 81 at 465; ALRI Reporsupranote 61 at 26 (“an association estab-
lished to help refugees should be able to helfugee who is a member of the associatioB8e alsp
below, Part Two, Section XI.I at 97-100, for funtlikéscussion of financial assistance.
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The committee tentatively recommends that:

75. A new Society Act should restrict societiesnfrdistributing assets to their
members during the society’s existence, except for:

(a) payment of reasonable compensation for gooelsjces, or other valuable
benefits provided by a member;

(b) providing financial assistance consistent witle society’s constitution, by-
laws, and the Society Act;

(c) payment of a benefit by a society with insueaparposes; and
(d) payments made pursuant to an order of the court

D. Financial Statements

The Society Actcontains a number of provisions applying to finahstatements. Sec-
tions 39 and 40 relate to providing financial sta¢ats to members and approval of fi-
nancial statements by a society’s directors. Useéetion 51 the financial statements of a
society must be amended if facts come to the adtertf an officer or director which
would have required a material adjustment to tharfcial statement presented at the last
annual general meeting.

Sections 39 and 40 contain references to the digim between reporting societies and
societies that are not reporting societies. Thisetision of these provisions (the estab-
lishment of different standards for different stieig) is discussed later in this consulta-
tion paper* Apart from being a prime illustration of the disttion between reporting
and non-reporting societies, these provisions algnprocedural in nature. They only
really raise the question of harmonization with B@A 3**

Section 39 of th&ociety Acts almost identical to a provision in the G& The BCA has

no exact equivalent. Under BCA, section 185 (1)nie)st “produce and publish” the fi-
nancial statements on or before the annual genereling daté*® “Publish” is a defined
term that means, in part, place before an in-peganeral meeting and deposit in the
company'’s records office (this latter option is on@ant when the shareholders pass a
consent resolution in lieu of actually holding amaal general meeting). The sharehold-

340. See below, Part Two, Section XVI.D at 135-36, forther discussion of the reporting society con-
cept.

341. BCA,supranote 54, ss. 185, 197-201, 216.
342. CA,supranote 44, s. 195.

343. In contrast, section 39 (1) of tBeciety Acbnly requiregeporting societies to provide their financial
statements to the members before an annual geneeding. The vast majority of societies are not re-
porting societies.
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ers have a right to inspect certain records tlwnapany is required to keep in its records
office, including financial statement’

Part 6, Division 2 of the BCA is the equivalentsetction 40 of th&ociety ActThere are
some differences here too: (1) under the BCA fireratatements must be approved by
the directors before publication, but that apprawed only be confirmed by the signa-
ture of one director (as opposed to two, underSbeiety Agdt (2) the BCA sets out a
procedure for companies to waive the requiremenprtiduce and publish financial
statements. A waiver is effective if (1) all theasdholders of the company (that is, those
who doandthose who do not ordinarily have the right to yateanimously consent to it
or (2) the Supreme Court orders it.

These provisions are ripe for harmonization. TheABE broadly similar to th&ociety
Actin this area, but it offers somewhat greater Héity.

The committee tentatively recommends that:

76. A new Society Act should contain provisionstied) to financial statements
that are harmonized with the financial statememts/igzions in the Business Corpo-
rations Act.

E. Investment

Historically, not-for-profit legislation has restted the power of societies to invest their
funds. TheSociety Acts no exception to this position. Section 32 gasehe use and in-
vestment of a society’s funds and property. Sulime¢fl) contains the general rule that a
society’s funds and property must be used onlytéopurposes and in accordance with its
bylaws. Subsection (3) sets out a special rulerfeestments. A society may invest its
funds in investments authorized by its constitutiorbylaws. A society may also make
unasLLtshorized investments, so long as the investnseint accordance with th€&rustee
Act

Section 32 supports the general policy of incorponafor public purposes other than the
making of profits. The fact that the limitation ase of funds and on investment powers
is imposed on the society (rather than the dirscémd officers—that is, the individuals

344. SeeBCA, supranote 54, s. 46 (3).

345. See Trustee Acsupranote 223, ss. 15.1-15.6. The key provision in gn@ip of sections is section
15.1 (1), which authorizes a trustee to “. . . Bty@operty in any form of property or securitywhich
a prudent investor might invest, including a seagussued by an investment fund as defined in the
Securities Act Sections 15.1-15.6 were enacted Thystee Investments Statutes Amendment Act,
2002 S.B.C. 2002, c. 33, which came into force on 2Brkary 2003. Prior to this date, section 15 of
theTrustee Actet out a list of authorized investments for &ast
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who actually make decisions on the use of funddicates that it is intended in part to
shore up the notion that a society does not hdwbeapowers of a natural person.

Section 32 also provides a measure of accountaltditthe public—especially those
members of the public who may have donated funded®ociety. As the Cumming Re-
port put it, “[tlhere is always an expectation ¢w tpart of the public that the [society]
will be held responsible for the use of such momeaccordance with the intended pur-
pose similar to that responsibility commonly undeos to be demanded of someone who
is a trustee**° This analogy between a society and a trust ismgivether support by sub-
section (3), which in effect imposes the investmg&andards trustees are held to on the
directors of a society.

The question for this consultation paper is whetlhes historical restriction on society
investment powers continues to make sense todaie $ow reform proposals have ques-
tioned the need to limit the investment and spen@iowers of societies. For example, the
Cumming Report recommended that legislation expregslare that all societies are not
bound by the investment standards imposed on &ste(The Cumming Report noted
that this legislative declaration would not givecisties completely a free hand, as they
would still be bound to pursue their not-for-prgdiirposes, which would rule out an in-
vestment strategy purely designed to realize mfithis recommendation was imple-
mented in Bill C-21, which provides that “[s]ubjeict the limitations accompanying any

gift and the articles or bylaws, a corporation nmayest its funds as its directors think
fit.” 348

Apart from the broader philosophical implicatiorfscarbs on society investment, there
are practical issues to consider. Restrictions nvestment limit the ability of society

management to respond to changing circumstancds. CHm have significant conse-

guences, including the potential to undermine deassand transactions made in good
faith. This possibility was at the crux of a notethy critique of section 32 by two Van-

couver lawyers?® The heart of their criticisms was an illustratinawn from practicé>

We were once consulted by a charity which was pa@ted under th8ocieties Acin Brit-

ish Columbia in the 1940's as a religious orgamizato carry on missionary work of a very
specific nature. In the 1950’s a donor gave theopgnty to start summer camps for children.
Gradually the camp ministry became the total fooltheir activities, even though it could

not be considered an authorized activity by evenntiost liberal interpretation of the soci-
ety’s purposes. Consequently, by the 1980’s thelyahmillion dollar property and hundreds

346. Cumming Reporsupranote 47 at 33.
347. Cumming Reporibid. at 34.

348. Bill C-21,supranote 72, s. 34.

349. MacRae & Bromleysupranote 136.
350. Ibid. at 2.1.33.
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of thousands of dollars of annual income devotedricexcellent charitable program which
was totallyultra vires One would not want to be a director of that orgation in the event
of a law suit against the Society on behalf of #dciwvho became a quadr(ilplegic as a result
of a diving or skiing accident at the camp.

Finally, the recent changes to theustee Achad the effect of making tHeociety Acs
investment rules into circular logic. A society magw make unauthorized investments,
so long as they are the type of investments tipatident investor would make. By invok-
ing this standard, section 32 gives little assistaio society management.

The committee tentatively recommends that:

77. A new Society Act should not restrict how aedpaises its funds or makes its
investments.

F.  Deposit Accounts

Section 33 of thé&society Actrequires a society to maintain at least one adcaith a
savings institutiori-* This provision was first enacted in 19%7In that earlier version of
the provision a society was required to maintagfeposit account with a “chartered bank,
credit union, or trust company.” This list was amhed to the current “savings institution”
in 2004%°® The intent of section 33 is to impose a small mea®f financial discipline
and regularity on societies.

It is difficult to see the utility of section 33. ddt societies would have a deposit account
for commonsense reasons. If a society did not, ithemot clear who would enforce this
section or what the consequences of breaching utldvioe. No other Canadian not-for-
profit statute imposes a similar requirement. $&c83 adds little to the administration of
societies. It should not be carried forward.

The committee tentatively recommends that:

78. A new Society Act should not contain a requérgnthat a society have at least
one deposit account at a savings institution.

351. “Savings institution” is a defined expressibat means “(a) a bank, (b) a credit union, (ceama-
provincial trust corporation authorized to carry @eposit business under tk@ancial Institutions
Act (d) a corporation that is a subsidiary of a banét is a loan company to which theust and Loan
Companies Acf{Canada) applies, or (e) the B.C. Community Firer$8ervices Corporation estab-
lished under th€ommunity Financial Services AcSee Interpretation AcR.S.B.C. 1996, c. 238, s.
29.

352. 1977 Actsupranote 44, s. 33.

353. Financial Institutions Statutes Amendment Act, 2@B.C. 2004, c. 48, s. 142 (in force 31 December
2004).
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G. Borrowing
1. GENERAL

Section 35 of th&ociety Acgoverns borrowing by societies. Subsection (1drporates

by reference Division 8 (trust indentures), Divisi® (debentures), and Division 10 (re-
ceivers and receiver-managers) of Part 3 of the BlOAs approach has been used since
the 1977 Act, which incorporated by reference egjeint provisions from the CR* Sec-
tion 35 was updated on the repeal of the CA andtéimeing-into-force of the BCA. This
approach has not caused difficulties in practicg ianconsistent with the broader theme
of harmonizing th&ociety Actith the BCA.

The committee tentatively recommends that:

79. A new Society Act should contain provisiongrast indentures, debentures,
and receivers and receiver-managers that are hare@shwith provisions on trust
indentures, debentures, and receivers and recenamagers in the Business Cor-
porations Act.

2. AUTHORIZATION OF DEBENTURES BYSPECIAL RESOLUTION

Section 35 (3) of th&ociety Acprohibits a society from issuing a debenttifaynless it
is authorized by a special resolution. The intenthe provision is to provide an added
level of oversight before a debenture may be issued

The question for this section is whether this adddl level of oversight is necessary. The
BCA, Bill C-21, and the SK Act are all silent on athtype of resolution is needed to au-
thorize the issuance of a debenture. As a resudtthe directors who would have the au-
thority to deal with this matter, as it would comhin their general grant of authority to
manage or supervise the management of the affaihe @orporation.

This position is superior to the current positidrtlee Society ActAs a matter of corpo-
rate governance, it is not appropriate to ask thenbers to approve a financial transac-

354. 1977 Actsupranote 43, s. 35.

355. See Society Acsupranote 7, s. 1 (defining “debenture” by incorporgtihe definition in the BCA).
BCA, supranote 54, s. 1 defines “debenture” to “include mstriument, secured or unsecured, issued
by a corporation if that instrument is (a) in begoem or in registered form, (b) of a kind commynl
dealt with on securities exchanges or marketsporneonly recognized in any area in which it is is-
sued or dealt in as a medium for investment, ah@\iclence of an obligation or indebtedness of the
corporation, but does not include negotiable setpremissory notes maturing within a year after the
date of issue.” This definition is not particulathelpful. By using the word “includes” it is open-
ended. A debenture is commonly understood as angytierm unsecured debt obligation, issued under
a type of written agreement called an indenture.
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tion; this issue should be left to the directorsct®n 4 (2) of théSociety Actontains a
general grant of authority to societies to borravds and give security. There is no rea-
son to qualify this general power.

The committee tentatively recommends that:

80. A new Society Act should not require socidgbesbtain a special resolution in
order to issue a debenture.

H. Register of Indebtedness

Section 35.1 of th&ociety Actequires societies to maintain a register of threlebted-
ness to a director or an officer, or an assotiagé a director or an officer. The register is
a written record that contains the name of theiwedhe date the debt was incurred, the
amount, the interest rate, and the due date. Eljgirement only applies to debts in ex-
cess of $5000. Contravening this provision is esglsedeclared to be an offence.

As is the case for all provisions of this type thequire societies to create and maintain
certain registers, the purpose of this specifiosigion is to promote good record-keeping
practice and to ensure that members have readgsatcecertain information about the
society that is felt to be important. Section 38.almost identical to a provision that ap-
peared in the CA>” so harmonization is a subsidiary purpose hereabipt theSociety
Act was amended® when the CA was repealed and, as a result, witsedately not har-
monized with the BCA on this point.

The main issue here is whether the time is righbtdaomonize theSociety Actwith the

BCA. Section 35.1 provides little assistance incfica. In all likelihood, it is ignored in
the majority of cases where it would apply. The Bdld away with a similar requirement
for companies, presumably to reduce some of thelatgy burden on them. A similar

356. TheSociety Acdoes not contain a definition of “associate.”sltdefined in section 192 of the BCA,
ibid., but only in connection with the liability of irders and the financial assistance disclosure rules
Section 1 of the CAsupranote 44, contained a definition of “associatettissslightly different from
the one in section 192 of the BCA. The CA defimtaf “associate” defined the term to mean *“if used
to indicate a relationship to a person (a) a catpam of which that person beneficially owns, dihgc
or indirectly, shares that carry more than 10%hefuoting rights attached to all shares of the aap
tion for the time being outstanding carrying votinghts that are at that time capable of being -exer
cised, (b) a partner of that person, (c) a truststate in which that person has a substantiaffioceie
interest or for which that person serves as trustée a similar capacity, (d) a spouse, son ogtiter
of that person, or (e) a relative of that persoofdhat person’s spouse, other than a relativerred
to in paragraph (d), who has the same house apéhsdn.”

357. CA,ibid., s. 75.
358. See Business Corporations Amendment Act,,2Z0@B8anote 113, s. 287.

96 British Columbia Law Institute



Consultation Paper on Proposals for a New Society Act

rationale would apply to societies and a similandfg¢ would flow to them if this re-
guirement were not carried forward.

The committee tentatively recommends that:

81. A new Society Act should not require socigbasaintain a register of indebt-
edness.

l. Financial Assistance
1. GENERAL

The Society Acthas never contained provisions specifically adkingsfinancial assis-
tance given by a society to certain individualsshsas directors, officers, or members.
This absence is somewhat unusual, since laws regafidancial assistance have been a
feature of most corporate statutes in the Britisim@onwealth until very recently.

Simplifying this topic greatly, the issues heresarirom two fundamental principles.
First, a corporation is a separate legal personlam@fore should be able to use its prop-
erty as it sees fit. Second, a corporation couleéfiectively controlled by one individual
or a group of individuals, but it would clearly badesirable and unfair to allow those in-
dividuals to use the corporation’s property whdtly their own personal benefit, to the
exclusion of others—such as minority shareholdeneglitors, or employees.

Corporate statutes have tended to focus on a fegvede issues involving financial assis-
tance. For instance, most Canadian and Commonwstaltites prohibit a company from
giving a loan or other type of financial assistafarethe purpose of purchasing shares is-
sued, or about to be issued, by the company. Tdteriwal origins of this prohibition go
back to the period just after World War |. Speaniatin the United Kingdom caused
great public concern by purchasing shares in a eompsing the company’s own credit,
taking control of it, and then distributing its fite without regard to any business ration-
ale for doing so.

Canadian statutes have tended to go even furtherEnglish and other Commonwealth
statutes in prohibiting financial assistance. M&@&anadian statutes contain a version of a
provision that prohibits financial assistance ircemstances where the company is insol-
vent or would be rendered insolvent by the tramsactn British Columbia, the CA also
prohibited the giving of financial assistance dileor indirectly by loan, guarantee, the
provision of security or otherwise in certain sfiieaircumstance’

These provisions in the CA caused great constematinong corporate lawyers and the
business community because, in practice, it iserathifficult to prove a negative (that is,

359. CA,supranote 44, ss. 102-03.
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that a given transaction can go ahead without egating the financial assistance rules
because the transaction will not render the compasgivent). The CA financial assis-

tance provisions ultimately had the effect of demer otherwise legitimate commercial

transactions. Attempts to fix the provisions byeftuning the balance between the two
fundamental principles referred to above argualplly onade things worse, as the provi-
sions grew to be incredibly convoluted.

One of the big selling points of the BCA was thalid away with the CA’s financial as-
sistance provisions. The BCA made a clean bredk thé traditional Canadian approach
to financial assistance. The BCA expressly autlesrizompanies to give financial assis-
tance in all circumstancé® (Of course, other statutes, such asRreudulent Convey-
ance Act™ or theBankruptcy and Insolvency A% may prohibit certain transactions.)
Instead of prohibiting a transaction, the BCA ordguires that the company disclose it,
usually by means of depositing a description @ the company’s records office, where
it may be inspected by shareholders or former $lodders. (This description considera-
bly simplifies the BCA'’s disclosure scheme. It @wally a very detailed attempt to bal-
ance the rights of shareholders to know the detdilsertain transactions with the com-
mercial necessity to keep other transactions centidl.) The thinking appears to be that
shareholders, creditors, and others can take tbessary steps to protect their interests,
so long as they are armed with the knowledge @iniimal assistance transactions involv-
ing company insiders. The BCA provisions have lgpamerally well-received; there is no
indication (yet) that they have resulted in abusemsiders.

For the purpose of this consultation paper, thesome is whether a neBociety Act
should follow the BCA, adopt a more restrictive rabdr carry on without mentioning
financial assistance.

Having no provisions relating to financial assisgmloes not mean that financial assis-
tance would be acceptable in all circumstancesrelTaee common law rules that would
apply in the absence of a statutory provision. €hades, which are vague and ill-
defined, appear to involve subjecting the transadib a best-interests test. (A transaction
that was in the best interests of the society waeldcceptable.) In addition, other provi-
sions of theSociety Agtsuch as the prohibition on distribution of assetsmiembers, may
curb some financial assistance transactions. Thélgm with this approach is that it
would not catch all financial assistance transasticAnd the uncertainty of the common
law rules makes it hard to find a firm footing. practice, there may be few financial as-
sistance transactions or there may be many takaag pust under the radar. The absence
of any provision in th&ociety Acthat restricts a society from giving financialiasance

360. BCA,supranote 54, s. 195.
361. R.S.B.C. 1996, c. 163.
362. R.S.C. 1985, c. B-3.
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could lead some people to believe that giving foi@nassistance is acceptable in all but
the most outrageous of cases.

The BCA approach appears to have proved its maritse for-profit realm. But adopting

it as a model foSociety Acprovisions does raise questions about its suitalidr the
not-for-profit realm. Adopting the BCA provisionsud be seen as courting greater com-
mercialization of the not-for-profit realm. Exprésallowing financial assistance transac-
tions could also undermine the not-for-profit cltdea of societies.

The last option is to include general provisionshiaSociety Actestricting financial as-
sistance. This is the best solution to a diffiquibblem. It is most in keeping with the
norms of the not-for-profit sectd?® Having express rules will also bring certaintyttis
area of the law. The danger is that this approallihdegenerate into a repeat of the ex-
perience under the CA. This risk may be reduced\widing the trap that the CA fell
into when it was amended to include a convolutegs®f exceptions to the general rule.
Other British Columbia statutes have employed areleversion of financial assistance
rules than was adopted in the CA. For exampleptbeisions of theSchool Act* relat-
ing to companies formed by school boards were tgcamendedf® by adding the fol-
lowing sections:

Financial assistance restricted

95.412 A company must not give financial assistance peson, directly or indi-
rectly, by way of loan, guarantee, the provisiorseturity, or otherwise,
unless there are reasonable grounds for belietiag or the directors are
of the opinion that, the giving of the financiakasance is in the best in-
terests of the company.

When loans and guarantees prohibited

95.413 (1) Without limiting section 95.412, a company maset give financial
assistance to a person, directly or indirectlyway of loan, guaran-
tee, the provision of security, or otherwise, if

(a) at the time of the giving of financial assigtarthe company is
insolvent, or

(b) in the case of a loan, the giving of the loamuid render the
company insolvent.

363. SeeSK Act, supranote 70, s. 27; ALRI Draft Acsupranote 80, s. 76.
364. R.S.B.C. 1996, c. 412.
365. Business Corporations Amendment Act, 280Branote 113, s. 259 (in force 29 March 2004).
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(2) The court, on the application of a directoaafompany, may declare
that, in view of all the circumstances, the companynsolvent, or
that the proposed giving of financial assistanceuldraender the
company insolvent.

Contract enforceable

95.414  Despite a contract to which a company is a pagigdmade in contraven-
tion of section 95.412 or 95.413, a good faith Emidr value without no-
tice, or the company, may enforce the contract.

These provisions do not necessarily have to beedaghrectly into a nevsociety Actbut
they may serve as a model of what is needed tceaddinancial assistance in a n8a-
ciety Act

The committee tentatively recommends that:

82. A new Society Act should contain general prorgsrestricting financial assis-
tance.

2. DIRECTORS

This general discussion of financial assistanceesabne specific subsidiary issue. This
guestion is whether financial assistance from @&s$pto its directors should be permitted
at all. Given the power that directors have to ngenar supervise the management of the
society, and the duties that come with that powes,committee has concluded that fi-
nancial assistance to directors cannot be justiiedny context. A mandatory rule is
needed to ensure that it does not take place, améhexception: indemnification of a di-
rector by a societ}f°

The committee tentatively recommends that:

83. A new Society Act should contain a specifie thht prohibits financial assis-
tance to directors in all circumstances, exceptdases of indemnification.

XIl. A uDITS
A. Introduction

Audit provisions are largely procedural in natufer the purposes of this consultation
paper, they raise the issue of harmonization vinehBCA. Two aspects of the audit proc-
ess are singled out for more extended discussiEnraquirement to have an audit and
audit committees.

366. See above, Part Two, Section VIII.E at 57-58.
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B. Audits—Requirement

Section 41 (1) of th&ociety Acprovides that a reporting society must have art@ud®
society that is not a reporting society may choskether or not to have an auditor. The
vast majority of societies are not reporting soegetFor them, the decision whether or
not to have an auditor is not dictated by staitf@his hands-off approach to an audit re-
quirement has been a part of ®eciety Acsince 1926

Audits promote financial accountability and intégriMost corporate statutes take a posi-
tion that differs from section 41 of ti8ociety ActFor example, under the BCA, the start-
ing position is that all companies must have antaudBy contrast, the starting position
in the Society Actippears to be that a society that is not a rempsiociety will not have
an auditor; that is, a society must pass a resoiub appoint an auditor, but if it does
nothing, it will not have an auditor.) But any giveompany may waive this requirement
by passing a unanimous resolution. (A unanimougluéen is a resolution consented to
in writing by all the shareholders of the company—whether or nat shares ordinarily
carry the right to vote). Waivers are permittedtfoe same reason why most societies are
given a choice whether or not to appoint an audite costs of an audit may be onerous
in some cases and there may be no real need tgesragaauditor. Practically, the BCA
makes it possible for small companies to waiverdmgirement to have an auditor, but it
becomes progressively more difficult to obtain aweaby unanimous resolution as the
company grows in size. Waivers under the BCA ailg walid for one financial year.

Some proposals for reform of the not-for-profit teechave picked up on requirements
similar to those found in the BCA. For example,tbBill C-21°%° and the SK A& re-
quire the members of a society to appoint an auditeach financial year. In both cases,
provision is made to waive this requirement on seha more generous terms than the
unanimous resolution required under the BCA.

367. Of course, the absence of a legislative aeditirement does not mean that societies haveeahfrad
in deciding whether or not to have an auditor. fany societies, this decision will be guided by the
views of funding bodies and others.

368. 1920 Actsupranote 23, s. 22 (1) and Schedule B, item (6).
369. Bill C-21,supranote 72, s. 180.
370. SK Act,supranote 70, s. 149.

371. SeeBill C-21, supranote 72, s. 181 (if a society’s annual revenue®\welow an amount that would
have been set by regulation, then the society chale waived this requirement, so long as all the
members of the society consented to this waivef)A8t, ibid., ss. 150-51 (For a membership soci-
ety, not less than 2/3 of the members—including¢hmembers not ordinarily entitled to vote—must
consent to the resolution required. A charitableietg, on the other hand, may only waive the re-
quirement if its revenues were less than $250 AGBe previous fiscal year, but it must appoint an-
other qualified person to conduct a review of iitaficial statements. If the charitable societyigere
nues in the previous fiscal year were less thanGB®5 then it may waive the requirement to appoint
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The difficulty with these types of audit requirerters that they may saddle many socie-
ties with expensive and time-consuming new oblayeti Although none of these provi-
sions is framed in strictly mandatory terms, theyntkke obtaining a waiver rather diffi-
cult. Societies tend to have broader and more disgemembership compared to the
shareholders of a typical private company. It isoadingly much more difficult for them
to obtain a unanimous resolution or a resolutiaquireng the assent of a high percentage
of voting and non-voting members. A requirement thacieties obtain these kinds of
resolutions each year in order to waive the austjuirement will likely not be met in
many cases, forcing some societies to submit tadsawthen it makes no financial sense.

The committee tentatively recommends that:
84. A new Society Act should not require soci¢tesppoint an auditor.

C. Audits—General Provisions

The Society Acttontains a handful of provisions that relate tditsuof reporting socie-
ties3’? These provisions are incomplete and, in the maistate requirements that were
found in the CA®"® Worse, on their face they (for the most part) caghply to the small

class of reporting societies.

The gaps and out of date rules currently founch@éSociety Acdo little to assist socie-
ties that decide to engage an auditor. What is etkasl a comprehensive legislative
framework that lays down a set of largely procetiuries, dealing with such topics as the
appointment, qualifications, independence, remuimeraand removal of auditors. As
well, it would be useful to sketch out auditorsslzarights and duties. This framework
exists in the BCA It is readily adaptable to societies.

The committee tentatively recommends that:

85. A new Society Act should have general provssmm audits that are harmo-
nized with the audit provisions in the Businesspoaations Act.
D. Audit Committee

One aspect of the rules regarding audits desepesiad comment. There is a trend in
corporate legislation to require companies to hadependent audit committees, which

an auditor or other qualified person. In both caesresolution must be consented to by not ess t
80% of the members—including those members nohariy entitled to vote.).

372. Society Actsupranote 7, ss. 41-55.
373. CA,supranote 44, ss. 178-99.
374. BCA,supranote 54, ss. 202-20.
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will give some additional protection to shareho&féf The BCA requires all public com-
panies to have an audit commitfé®ln the not-for-profit sector, best practices ie t#rea

of audits recommend the use of an audit committe€he committee favours enshrining
this principle in legislation, both to harmonize Bociety Actvith the BCA and to extend
the protections inherent in an independent auditratitee to those societies that choose
to engage an auditor.

The committee tentatively recommends that:

86. A new Society Act should require all societieg decide to engage an auditor
to form an audit committee.

XIll. M EMBERS' REMEDIES
A. Introduction

The Society Achas only a very limited set of members’ remedidss puts it odds with
the mainstream of corporate law as it has emengéthinada after the early 1970s. Ex-
panding the provisions setting out members’ orefalders’ remedies was part of a sort
of grand bargain. The reformed corporate statutélseo1970s did away with most of the
formalistic requirements that had acted as a clecknanagement. This gave manage-
ment more scope to act—both for the benefit anémg@tlly for the detriment of the cor-
poration. Coupled with the statutory changes, thems also a withdrawal of highly in-
volved and intrusive government oversight of coghions. The idea was to make corpo-
rate legislation self-enforcing. Granting more engiae remedies to shareholders would
“. .. obviat[e] the need for sweeping administratdiscretion and harsh penal sanctions,
and, at the same time, forc[e] resolution of treués before the courts, which have the
procedures, the machinery and the experience tadestt'em better than any other institu-
tion to deal with such problem&’ The currenSociety Actwas only partly transformed
in the 1970s. It contains a mix of members’ remea@iad formalistic checks. As these
checks (and government oversight) have erodedaictipe, there has been more pressure
brought to bear on the few members’ remedies indgeslation. This pressure could be
alleviated by enshrining a modern, comprehensiv®fsmembers’ remedies in the legis-
lation.

375. SeeBCA, ibid., ss. 224-26.
376. BCA,ibid., s. 223.

377.Seege.g, Broadbent Commission Repostjpranote 3 at 25; Donald J. Bourged@harities and Not-
for-Profit Administration and Governance Handbddkarkham, ON: Butterworths, 2001) at 9, 27.

378. Dickerson Reporsupranote 46, vol. 1 at 158.
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B. Investigations

Section 84 of the&ociety Acigoverns investigations of societies. Under sec8idnthe
Registrar of Companies is obligated to report o khnister of Finance if it appears that
the affairs of a society fall within certain spéed types of conduct. Upon receiving this
report, the minister may decide to appoint a peteanvestigate into the affairs and con-
duct of the society. The bulk of section 84 has dadnged since it was enacted in
19473 The offence provision in subsection (5) is a feéahewcomer to the section. It
was enacted in 1977°

The Cumming Report contains a helpful descriptiérthe policy goals that legislation
like section 84 is intended to achieve. The stayutovestigation system “. . . is designed
to serve two purposes. First, it is a valuable weap the armoury available to members
as protection against mismanagement. . . . [Seftrete is a particular public interest in
the proper conduct of corporate affairs in respecharitable corporations. . 3%

A new Society Acshould continue to have investigation provisiassthey are an impor-
tant legislative safeguard for both the interestshe society’s membership and the inter-
ests of the general public. Investigations are alssseful tool for rooting out misman-
agement. So the question for this consultation pa&peot whether or not to have investi-
gation provisions but rather what shape those pi@mvs should take.

Section 84 has two major problems that hampersis Eirst, under section 84 the Minis-
ter of Finance is authorized to appoint an invedtig Modern statutes are more likely to
grant this authority to the cour& Courts are generally better placed than ministdes
engage in the type of decision-making that thigisegequires. Second, section 84 only
authorizes the appointment of an investigator eréport of the Registrar of Companies.
Again, most modern statutes allow a member to afgpbourt for an order appointing an
investigator’®® This fulfills one of the purposes of the provisiavhich is to function as a
tool for members to combat mismanagement.

The BCA has modern provisions on investigatifidJnder the BCA, a shareholder may
apply to court for an order to appoint an invesbgaThe BCA provisions also contain
more helpful detail governing the course of an stigmtion of a company. But the BCA
contains two rules that may not be appropriatenénriot-for-profit realm. First, a share-

379. 1947 Actsupranote 38, s. 51.

380. 1977 Actsupranote 43, s. 85 (5).

381. Cumming Reporsupranote 47 at 84.
382. Seege.g, SK Act,supranote 70, s. 214 (2).
383.Seee.g, SK Act,ibid., s. 214 (1).

384. BCA,supranote 54, ss. 248-55.
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holder or shareholders may only apply to courhéit hold in the aggregate at least 1/5 of
the issued shares in the company. The rationalthifthreshold requirement is to spare a
company’s management from vexatious investigatidhss rationale may be appropriate
in a for-profit setting, but it could also be onesaf it were applied to societies. Shares in
a company and memberships in a society are notlgxaarallel. In most cases, it would
be much more difficult to get 1/5 of the membersifig society to agree to apply to court
(especially in cases where they have no finanotaléests at stake) than it would be to get
shareholders holding 1/5 of the issued sharescoih@any (which could be in the hands
of as little as one person) to do the same. Thelwmewment of the courts in the process
also should have the effect of reducing frivolousvexatious applications. Second, the
BCA does not make provision for the Registrar ohfpanies to apply to court. Again,
this decision makes more sense in the for-proéintin the not-for-profit realm. As the
Cumming Report pointed ouf®

Because the interest of a member is non-pecuniydoes not have the immediate self-
interest of the shareholder of the business cotiporaThe member may well be less moti-
vated than the shareholder to take action. Itesefiore essential that the Registrar be able to
initiate an investigation of the not-for-profit garation.

Several proposals for reform of the not-for-prefictor have provisions that both avoid
the threshold requirement for commencing an appdiogfor example, 1/5 of the mem-
bership consenting to the application) and allow Registrar of Companies (or its
equivalent) to sustain an applicatifi.These proposals serve as a better model for the
investigation provisions in a neBociety Act

The committee tentatively recommends that:

87. A new Society Act should contain provisionsvalig a member or the Regis-
trar of Companies to apply to court for an orderappoint a person to investigate
a society.

C. Derivative Actions

A derivative action is a court proceeding broughtniembers or shareholders on behalf
of a corporation. These proceedings are calledivdive actions” because the cause of
action “derives” from the corporation. To understdhe nature of derivative actions and
why they are significant it is necessary to settbat historical background from which
derivative actions arose.

385. Cumming Reporsupranote 47 at 84.

386. SeeBill C-21, supranote 72, ss. 240-47; SK Adupranote 70, ss. 214-21; ALRI Draft Adupra
note 80, ss. 93-103.
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It is a fundamental principle of corporate law tbhatporations (either for-profit compa-
nies or not-for-profit societies) are entities gepa from their shareholders or members.
This basic principle has some far-reaching consecpge One of these consequences has
to do with who enforces a corporation’s rights wiaongs are done to it. Since the nine-
teenth-century English decision foss v. Harbottl&®’ the position of the common law
has been that only the corporation, and not its beesor shareholders, can sue in the
name of the corporation. The rationale for thi®nglthat the corporation is a legal entity
that is separate from its members or shareholdes|ts affairs are managed by a board
of directors®®®

Stated simply, the rule iRoss v. Harbottlesseems like nothing more than a commonsense
proposition. The difficulties with the rule usuattyop up in cases involving mismanage-
ment. In most instances, the mismanagement wikednarm to the corporation, but not
necessarily to the members or shareholders petgoBahce the directors get to decide
whether or not to commence proceedings on behath@fcorporation, the dissatisfied
members or shareholders are put in the unhapptigrosif having to convince the direc-
tors effectively to sue themselves.

So, a strict application of the rule loss v. Harbottlevould have the effect of shutting
down legitimate claims involving mismanagem&fitin response to this concern, the
courts have carved out a number of exceptionsaaule. It is now settled that a member
or shareholder may sustain a proceeding if th@astcomplained of are: (1) actions that
areultra vires—that is, outside the scope of the corporation\wgrs or affairs, as set out
in its corporate chartéf® (2) actions amounting to a fraud on a minorityugr@f mem-
bers or shareholders; (3) actions that cannot tfeedaby an ordinary resolution—for ex-
ample, because the action requires authorizatiandpecial resolution; or (4) actions that
affect the member’s or shareholder’s personal sight

Since theSociety Actdoes not contain provisions authorizing derivaegions, the rule
in Foss v. Harbottleand these specific exceptions continue to applyottieties* The
initial question, then, is whether a n8aciety Acshould authorize derivative actions.

387. (1843), 2 Hare 461, 67 E.R. 189 (Ch.).
388. See Hamilton v. BelP006 BCCA 243, [2006] 6 W.W.R. 1 at para. 11.

389. And, it should also be pointed out, the ralaat restricted to claims involving mismanagem#rep-
plies equally to claims against third parties.

390. See above, Part Two, Section V.B at 32-35, for furttiscussion of the doctrine oftra vires

391. The rule also applies to other types of Bri@®lumbia corporationSee McGauley v. British Colum-
bia (1989), 39 B.C.L.R. (2d) 223 (C.A.) (cooperatis@aciations)Ang v. Spectra Management Ser-
vices Ltd. 2002 BCSC 1544, [2002] B.C.J. No. 2506 (QL) ¢str@rporations).
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Practitioners and academics have harshly criticixsth the rule ifFoss v. Harbottleand
the exceptions to the rufé* They have brought forward a number of criticismerathe
years. First among these criticisms is that the amd its exceptions are overly formalis-
tic. For example, a shareholder who could framather trivial instance of mismanage-
ment as amltra viresact could sustain a proceeding, whereas grossanzgement, if it
could not be placed within one of the categoriesxaeptions, could not form the basis of
a proceeding. Second, the exceptions can be exyretifécult to apply in practice.
There are a number of old cases that show thexstrriggling to decide where a share-
holder’s personal rights end and the rights ofdbgporation begin. These specific criti-
cisms are convincing. ThBociety Actshould authorize derivative actions, so members
and directors of British Columbia societies are lefit with the navigating the outdated
and convoluted common law rules on this point.

The form of the proposed derivative action shoudo de considered. The approach taken
in most modern statutes has been to preserve bsasice of the rule iIRoss v. Harbot-
tle (corporations and their members or shareholderstdl considered to be separate per-
sons at law), but to streamline the procedure ahsttareholder or member must employ
to commence and sustain an action on behalf ottiporation. British Columbia re-
formed its rules for for-profit companies with teeactment of the CA in 1973 The
BCA provisions also adopt this approach of streaimfj proceduré®* Under the BCA, a
shareholder or director still has to apply to cdartleave to sue in the name of the com-
pany. But instead of applying the old formal comniem exceptions to the rule Foss v.
Harbottle the court is directed to consider if (1) the siaider or director made reason-
able efforts to get the directors to commence derdethe proceeding, (2) notice has
been given to the company and any other affectesbpe(3) the shareholder or director
is acting in good faith, and (4) it is in the bederests of the company for the proceeding
to be commenced or defended. If the shareholddirector can meet these tests, then the
action may proceed. The key substantive point &w bemind here is that the actionos
behalf ofthe company or, to use the language of the BCA,neenced to enforce a right,
duty, or obligation owed to the company or to abtdamages for a breach of a right,
duty, or obligation owed to the company. The shaldgr or director who has actual car-
riage of the action does not receive damages oo#rer remedy personally if the action
is successful. There is a high degree of procedumalarity between the BCA and the
major not-for-profit models for reforfi>

392. Seg e.g, Dickerson Reportsupranote 46, vol. 1 at 161 (“. . . we have relegatezlirule [inFoss v.
Harbottlg] to legal limbo without compunction, convincedftiiae alternative system recommended is
preferable to the uncertainties—and obvious injasti—engendered by that infamous doctrine”).

393. CA,supranote 44, s. 201.
394. BCA,supranote 54, ss. 232-33.

395. SeeBill C-21, supranote 72, s. 244; SK Acsupranote 70, ss. 223-24; ALRI Draft Adupranote
80, ss. 125-26; US Model Actupranote 82, § 6.30; US 2006 Exposure Draiipranote 83, 88
7.40-7.48.
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The committee tentatively recommends that:

88. A new Society Act should contain provisiondong a member or director of a
society to sustain a derivative action in the nahthe society.

D. Compliance or Restraining Orders

Unlike most corporate statutes, theciety Actdoes not contain a provision that allows a
member to apply to court for an order directing agament to comply with the statute,
the regulations, or the corporation’s charter, wroader restraining management from
committing a breach of the statute, the regulationshe corporation’s charter. The ques-
tion here is whether it should.

An example of such a provision is found in the BEAThe BCA allows a shareholder
(or any other person whom the court considers tagpropriate) to apply to court for a
compliance or a restraining order. The provisiots seit the circumstances in which such
an application may take place. If a company or dingctor, officer, shareholder, em-
ployee, agent, auditor, trustee, receiver, recawanager, or liquidator contravenes or is
about to contravene a provision of the BCA or Business Corporations Regulation
the company’s memorandum, notice of articles, ticlas, then an order may be sought.
The court is authorized to make any order it carsicappropriate in the circumstances,
including an order (1) directing the person to chmith or refrain from contravening
the provision, (2) enjoining the company from disipg of or receiving property, rights,
or interests, or (3) requiring compensation be paithe company or other party to an
impugned contract. An applicant’s rights under prisvision are expressly declared to be
in addition to any other legal rights that the &#pit may have.

A much more limited version of this idea appeamthie CA3*’ The CA provision only
authorized the court to issuing compliance or a@simg orders to companies that had ex-
press restrictions on their business or powerceSiew for-profit companies have these
restrictions, the CA provision was rarely used. €xpanded BCA provision has not had
much time to build up a body of case law.

The concept of authorizing the court to issue cdaanpk or restraining orders is not dis-
tinctly tied to for-profit companies. This type pifovision could also be of use for socie-
ties. Bill C-21, the SK Act, and the ALRI Draft Aatl contain provisions that are similar
to the one found in the BCR®

396. BCA,supranote 54, s. 228.
397. CA,supranote 44, s. 27.

398. Bill C-21,supranote 72, s. 257; SK Acsupranote 70, s. 231; ALRI Draft Acsupranote 80, s. 133.
See also Strata Property Asupranote 273, s. 165.

108 British Columbia Law Institute



Consultation Paper on Proposals for a New Society Act

The ability to apply for a compliance or a restiagnorder would be even more helpful in
the not-for-profit setting than it is in the foredit setting. For example, this remedy could
be used if a board of directors was ignoring theietg’'s purposes. This remedy could
also be used for cases of non-compliance that @ichmount to mismanagement. In fact,
section 85 of th&ociety Actilready contains some of the elements of this dgimiaut it
does not go nearly far enough, as a comparisontwtlBCA or the major proposals for
not-for-profit reform show.

The committee tentatively recommends that:

89. A new Society Act should contain provisiondazing the court to make a
compliance order or a restraining order.

E. Oppression Remedy

There is no section in tH&ociety Acthat expressly grants a member the right to afaply

court for a remedy from oppressive or unfairly pdegial acts. But society members do
have access, after a fashion, to a corporate ogipreremedy. The path to this remedy is
rather convoluted. Section 71 (1) of tBeciety Acincorporates by reference Part 9 (Dis-
solution and Restoration) of the CA, as though BPawf the CA had not been repealed.
Under section 271 (1) of the CA, a member (amohegrs) may apply to court to wind up

(terminate) a society, on the ground that it ig jmrsd equitable to wind up the society.
Under section 272 of the CA, the court, in heasngh an application, may, instead of
winding up the society, make an order under se@@of the CA, which is the oppres-
sion remedy section of the CA

The question for this section is whether it is appiate for a nevsociety Acto contain
the oppression remedy. Since one of the optiongdfmrm is to reject the oppression
remedy, it is important to set out some backgroamdhe oppression remedy and to con-
sider the common law, as it would apply if an oggien remedy were not included in a
new Society Act

Disputes are bound to occur whenever people gdtimnselves together to pursue a
common purpose. Within a corporation, a majorityugr of members or shareholders has
considerable power to harm the interests of a ntingroup. Aggrieved minority mem-
bers or shareholders invariably turned to the efot a remedy. The position of the
common law, however, was to keep the courts ouhede disputes, except in the most

399. See Whittal v. Vancouver Lawn Tennis & BadmintarbC2005 BCCA 439, 43 B.C.L.R. (4th) 280 at
para. 25, Ryan J.A. (for the court) (“It is commgound that s. 71(1) of th®ociety AGtR.S.B.C.
1996, c. 433, permits members to advance claimggpression under s. 200 of tB@mpany Act
R.S.B.C. 1996, c. 62.").
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extreme cases. Chief Justice McEachern providezbd gummary of the common law in
Nystad v. Harcrest Apartments L:{°

At common law, the court was reluctant to interveneorporate affairs. Nineteenth century
corporate theory was based on freedom of contiteetarticles of a companid., the equiva-
lent to the bylaws of a society] were a contrad anly there, or in a very limited statute,
could the party’s rights be found. Generally, migyjorule free from the scrutiny of the court
was the governing principle, regardless of themqadeunfairness to minority shareholders.

There were, however, limits to this tolerance dreldourt developed a limited common law
remedy for oppression. The court imposed a dutthermajority to act bona fide in the best
interests of the company, including the minoritargholders. The application of this princi-
ple was narrowed by requiring the impugned contlutie directed specifically at the minor-
ity. The court also ignored a ratification by stmeleers of some wrong to the company
where the wrongdoers had committed a fraud on timenty. Fraud in this context usually
involves some taking of the corporation’s propemyl giving it to the majority. Finally, the
court also used its statutory power to wind up rpa@tion where it was “just and equitable”
to do so. Before the court would do this, there ttade oppressive conduct—a lack of pro-
bity and fair dealing, a treating of the compargssets as the wrongdoer’s own, or harsh, un-
fair conduct.

Some proposals for reform have recommended naidired an oppression remedy in the
not-for-profit statute. The reason for excludingsttemedy is due its perceived economic
rationale and commercial character. For instateeALRI Report said thaf*

. .. the economic interests of members in [sas¢tare characteristically less great than the
interests of shareholders in business corporat@ng,the division between ownership and
control is characteristically less, so that thednfee protecting the personal interests of mem-
bers is less. We think that on the whole, the rfeegrotection is not substantial enough to
outweigh the degree of interference with corpopteeedings which is involved in the op-
pression remedy. . . .

This proposal would leave this area to be govebyethe common law. But the common

law position has two major problems. First, théatigestrictions that the courts imposed

on when they would act meant that minority memlegrshareholders often had to suffer

patently unfair treatment without the hope of ofiteg a remedy. Second, and even more
troubling, when a suitably extreme case did redehcourts, the remedies available were
limited to one—a winding up of the corporation.dmwinding up, the corporation’s debts

are paid off, any remaining assets are distribtiwethe shareholders or members (or, if
the corporation has a charitable purpose, disedbuo its designated beneficiaries), and
the corporation’s existence is terminated. Thigeae result can be worse for all con-

cerned (including the aggrieved minority) than tpgpressive conduct that caused the
problem in the first place.

400. (1986), 3 B.C.L.R. (2d) 39 at 42—43 (S.Cigfadns omitted].
401. ALRI Reportsupranote 61 at 63—64.
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These problems with the common law have promptaitsiry reforms in many jurisdic-
tions. Since 1960, British Columbia has had a swayuoppression remedy that applies to
for-profit companie$®® That provision has developed into section 22hefRCA, which
contains the current version of the oppression dymender the BCA a shareholder (or
any other person who the court considers to bepanoariate applicant) may apply to
court if (1) the affairs of the company are beimdhave been conducted, or the powers of
the directors are being or have been exercised,nmanner that isppressiveto one or
more of the shareholders or (2) some act of thepamy has been done or is threatened to
be done, or some resolution of the shareholderbéas passed or is proposed, thatnis
fairly prejudicial to one or more of the shareholders. The italicizedds set out the two
tests for obtaining a remedy under this sectioreyTdre distinct tests: an applicant only
has to show one or the other, not both. Case lawdkacribed “oppressive” conduct as
conduct that is burdensome, harsh, or wrongfuthat lacks probity or fair dealing. Un-
fairly prejudicial conduct has been described asdoot that limits or injures a share-
holder’s rights or interests in a way that is unfanjust, or inequitabl&? So, it is still
only extreme conduct that will result in a remedy &n aggrieved shareholder. The
courts have even pointed out that “prejudicial’ doct is acceptable, since the section re-
quires an additional element of “unfairne$% "The main advance over the common law
is in terms of remedies. The court is no longeitéohto ordering the winding-up of the
company. Under the BCA, the court now has a widsdiction to “make any interim or
final order it considers appropriate.” For good mea, the statute goes on to list 18 ex-
amples of the types of orders that may be made.

The extension of the oppression remedy to not-fofipsocieties has been more contro-
versial than, say, the extension of the derivagiwgon. This controversy springs from the
fact that the oppression remedy was crafted mamlye of service in economic disputes.
The Dickerson Report expected that the remedy Will be invoked most frequently—

but not always—in respect of a corporation the eharf which are held only by a rela-

tively small number of persons . . .” in the follog types of cases: “. . . where dominant
shareholders appoint themselves to paid officeh@fcorporation, absorbing any profits
that might otherwise be available for dividendse tesue of shares to dominant share-
holders on advantageous terms; or the repeatethgassdividends on shares held by a
minority group.*®® Since these situations are not relevant for sesieteformers have

justified adopting an oppression remedy in legistagoverning societies on the basis of

402. See Companies Act Amendment Act, 1988.C. 1960, c. 8, s. 15.

403. SeeStephen Antle, Stephen T.C. Warnett, & J. TragyAnd Now For Something Slightly Different:
The British Columbia Oppression Remedy,” in ScottTArrneret al, eds.,Shareholders’ Remedies
(Vancouver: Continuing Legal Education Society atiBh Columbia, 2006) 2.1 at 2.1.5-2.1.6.

404. Ibid. at 2.1.6.
405. Dickerson Reporsupranote 46, vol. 1 at 162.
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the other rationale for the remedy. This otheoratle is to uphold the reasonable expec-
tations of the parties. So, for example, the Cungnieport reasoned that an oppression
remedy is necessary in legislation governing s@sét . . to protect the member’s rea-
sonable expectations in the fulfillment of his nmecuniary interest through the corpora-
tion’s activities.*®® This rationale has been accepted by the draffeBsllaC-21 and the
SK Act, both of which contain an oppression rem&dy.

The economic aspect of the oppression remedy datemake it the best fit with the not-
for-profit sector, but, on balance, there is mard¢ gained by including the oppression
remedy as part of full complement of members’ reieethan by leaving it out. Inclusion
would modernize the law by enacting a considerableance over the current common
law position, particularly in respect of remediegluding an oppression remedy in a new
Society Achlso promotes harmonization with the BCA and wsime of the leading pro-
posals for reform of the not-for-profit realm. Fuet, the oppression remedy has become
part of the legal landscape for societies in Brit@olumbia. Not including it in a ne®o-
ciety Actwould be felt as a step backward.

The committee tentatively recommends that:

90. A new Society Act should contain provisionsvelig a member or other person
that the court considers appropriate to apply tatdor a remedy from oppressive
or unfairly prejudicial acts.

F. Right of a Member to Dissent from Fundamental Clnges to a Society

The Society Actloes not contain a provision allowing a membedissent from a funda-
mental change to the society. This right is commya@el out in corporate statutes, particu-
larly for-profit statutes. The question is whetliteshould be included in a ne@ociety
Act

The idea underlying the dissent remedy is a siropke Where there has been a funda-
mental change in the direction of a corporatiore tmat a person in a minority position

strongly disagrees with, sometimes the best salusidor that person to leave the corpo-
ration. Majority decisions will not always rise tiee level of oppressive or unfairly preju-

dicial conduct or mismanagement that would suppaterivative action. But a minority

member or shareholder may still feel aggrieved dayain fundamental transactions, such
as a change in the objects or purposes that aratiqoo wishes to pursue or a decision to
amalgamate with another corporation. Having maededétision to leave, the problem is
now a financial one for the person with a minonitierest. That person may have a con-
siderable amount of money invested in the memberisiterest or shares in the corpora-

406. Cumming Reporsupranote 47 at 88.
407. Bill C-21,supranote 72, s. 251; SK Acsupranote 70, s. 225.
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tion. But there is usually no market available ihiet to sell the minority interest. As a
result, the person faces an unappealing choickeregtay on through a fundamental
change that the person profoundly disagrees witlkawe and suffer what may be a sig-
nificant monetary loss.

Legislation has created a remedy for this probl&he remedy allows a shareholder or
member to give the corporation a notice of diss€he dissent may only be given in cer-
tain limited circumstances. These circumstancesiuavthe proposal of a transaction that
would result in a fundamental change in the dicecbf the corporation—such as amal-
gamation with another corporation or continuatiowler the laws of another jurisdiction.

The dissent triggers a process that is intendeddolt in the corporation buying out the
minority interest at a value that is determinedbéathe equivalent of its fair market value
(if there were a market for the interest). Dispudeer the valuation of the minority inter-

est are referred to court.

As may be expected, this problem arises more fratyjuen the for-profit realm than in
the not-for-profit realm. Sections 237-47 of theM€bnstitute an example of the dissent
remedy in a for-profit statute. But one of the fartprofit models for reform also con-
tains a dissent remedy. This remedy is found in3KeAct*°® Under the SK Act’s provi-
sions, a member of a membership society (thatnsember who may have a share of the
society’s residual property on winding up—not a rhemof a charitable society) may
give a notice of dissent if the society is subjeca an order that affects that member in a
reorganization under the SK Act or tBankruptcy and Insolvency Ator if the society
resolves to: (1) change its constitution to ad@nge, or remove restrictions on the trans-
ferability of memberships; (2) change its consittotto add, change, or remove any re-
strictions in the society’s activities; (3) amalgamwith another society; (4) be continued
under the laws of a jurisdiction outside Saskatadrewr (5) sell, lease, or exchange all or
substantially all of its property. (In addition,afmembership society has classes of mem-
bers, a member of a class that is affected by ageh#éo the society’s constitution that
adds, changes, or removes any provisions relabitigat class may dissent.) Giving a dis-
sent sets in motion a highly choreographed proeethat is aimed at producing a fair
value for the member’s interest in a reasonable@geaf time. If the society and the dis-
senting member cannot agree on a fair value formbmbership interest within the statu-
tory timeframe, then the dispute is resolved betbeecourt.

The dissent remedy can clearly only have very &dhiapplication in the not-for-profit
sector. An instance where it could apply would heigate club, such as a golf club, that
had organized itself as a society. Since the remealjy only protects economic interests

408. SK Act,ibid., ss. 177-81.
409. Supranote 362.
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it is not relevant to the vast majority of disputegolving members and societies. The
other members’ remedies should adequately covdrelde

The committee tentatively recommends that:

91. A new Society Act should not contain provisigi®ving a member to dissent
from a fundamental change to the society.

XIV. SOCIETY ALTERATIONS
A. Introduction

A society alteration is a transaction that resulta fundamental change in a given soci-
ety’s characteristics. Examples of society alteratiare amalgamation with another soci-
ety or conversion into a company. TReciety Achas some rather out of date provisions
and some major gaps in this area. The theme ididoeission that follows is moderniza-
tion.

B. Amalgamation

The rules governing amalgamation under $loeiety Actwhich are found in section 17,
are very old. A section governing amalgamationtdesen a feature of the legislation since
the original Act*'® This section has been amended, in small measur2947¢* in
1977#% and in 20042 Remarkably, the substance of section 17 has cHdiite since
1920. This is even more remarkable when one resatlzat amalgamation provisions ap-
peared in th&ociety Act0 years before their first appearance in BriGslumbia'’s for-

profit legislation?'*

Amalgamation under Canadian law has been descaibéd legal means of achieving an
economic end**®> Amalgamating corporations desire to fuse togethecreate a homo-
geneous whole” without terminating “the continuedstence of the constituent [corpora-
tions].”**® This result cannot be achieved without great dliffy (if it is possible to
achieve it at all) at common law, so statutory [Biowis are necessary to facilitate the

410. 1920 Actsupranote 23, s. 37.
411. 1947 Actsupranote 38, s. 40 (adding the exception for societi#ls insurance purposes).
412. 1977 Actsupranote 43, s. 17 (reorganizing the section and agsliibsection (2)).

413. Society Amendment Act, 20Gtpranote 53, s. 17 (amending references to schedul@sgecific
forms to references to forms established by thesReg of Companies).

414, See Companies Act Amendment Act, 19@0ranote 402, s. 14.

415.R. v. Black & Decker Manufacturing Co. L{d974), [1975] 1 S.C.R. 411 at 420, 43 D.L.R. (383,
Dickson J. (for the courtBlack & Deckercited to S.C.R.].

416.Black & Deckeribid. at 421.
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amalgamation of corporations. The issues for thissaltation paper are threefold: (1)
should amalgamation provisions be a part of a Besiety AQ (2) if amalgamation is
included in a newSociety Actshould the current model be retained? (3) ifcheent
model is not retained, what model should be adoptedhewSociety AQ

The first issue raises the basic question of whgbhecedures governing amalgamation
are necessary in the not-for-profit setting. Frametto time, some commentators have
guestioned their appropriateness in this sphenmeeXample, a leading textbook notes that
“[p]ractically . . . amalgamation of [societies]asrare phenomenon, the more popular ap-
proach being for [societies] to abandon their @vaand start a new organizatioli”In a
similar vein, the ALRI Report took the initial ptisn that “. . . amalgamation machinery
was unnecessary’® These comments raise a number of points. FirstJgamations are
complex transactions. In most (if not all) casésytrequire legal advice. Second, the
primary reason for an amalgamation is economic. lgaraation yields a number of eco-
nomic benefits, particularly in respect of taxatitmt cannot be achieved by using other
means to combine corporations. The implicit ratierfar not including amalgamation
provisions in legislation governing societies iattlsocieties would never want to enter
into such sophisticated, profit-driven transactiofise flaw in this rationale is that there
will always be some societies thdd want to amalgamate. This decision need not be
taken solely for economic reasons; the societieg simaply think that combining forces
will afford them with a better means to achievartperposes. And, having made this de-
cision, they may want the legal certainty that ceméth following a procedure that is
spelled out in the governing statute. So, the paligestion comes down to whether or not
to create amalgamation procedure for the handfaboieties that might want to usé*t.

Since theSociety Acthas included amalgamation procedures from itspinae in 1920,
the consensus on the basic policy question ingitosince has, in all likelihood, been re-
solved in favour of including amalgamation proviso But the nature of amalgamation
under the currenBociety Acprovisions is open to debate. Under most Canachapo-
rate statutes, amalgamation operates in the mademaribed in the leading Supreme
Court of Canada case on the toffit:

The effect of the statute, on a proper constructi®nio have the amalgamating companies
continue without subtraction in the amalgamated wamy, with all their strengths and their
weaknesses, their perfections and imperfectiorgstagir sins, if sinners they be.

417. R. Jane Burke-Robertson & Arthur B.C. Dradden-Share Capital Corporationgoseleaf (Toronto:
Thomson Carswell, 2004) at 7-2.

418. ALRI Reportsupranote 61 at 59.

419. In its final recommendations, the ALRI Repdsigl., concluded (at 59) that amalgamation procedures
were required. Burke-Robertson & Drackapranote 417, at 7-2, also endorsed using statutogf-am
gamation procedures over informal methods of coation.

420. Black & Deckeysupranote 415 at 422.
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This result comes about by virtue of the goverrstagute; there is nothing inherent in the
nature of amalgamation that dictates it. (In fangst American and British corporate
lawyers would be surprised to learn that amalgamatypically works this way in Can-
ada.) The challenge here is that 8wciety Actappears to proceed on a different model.
Rather than continuing the former societies inte sarviving society, th&ociety Actle-
clares that the former societies are “dissolvedféns to the amalgamated society as a
“new” society, and adopts the procedures usedHeriicorporation of a society to the
constitution of the amalgamated society. In anotmetext, these types of features were
held to take an amalgamation of British Columbi@&g Act corporations out of the Ca-
nadian mainstream, resulting in retroactive stayut@bility that would have ordinarily
attached to an amalgamating corporation not flowlrgugh to the amalgamated corpo-
ration*?* Section 17 of th&ociety Actould be seen as representing a deliberate policy
choice to have amalgamation of societies operatkisneccentric manner. But it is more
likely that the markedly different legal landscapfethe 1920s, drafting clumsiness, and
benign neglect account for the current articulatibthe Society Acs amalgamation pro-
vision. Even if it were the result of a deliberatdicy choice, it would not be worth pre-
serving. The concept that amalgamating societiesotlie into a new society is not only
out of step with contemporary corporate law, itates innumerable problems in prac-

tice #%2

Once the broader policy questions regarding thiisen and underlying philosophy of
the amalgamation provisions are answered, thelferestnain a vast number of smaller
policy issues. Most of these issues are procedling@ly can best be illustrated by means
of a chart comparing section 17 of tBeciety Actwith the amalgamation provisions
found in typical modern corporate statutes.

Society Act BCA Bill C-21 SK ALRI
(s. 17) (ss. 269-87) (ss. 202— (ss. 168— (ss. 83—
08) 73 87)

Amalgamation agreement

e notrequired e required (unless short form | e required (unless short form
amalgamation); must include amalgamation); must include at

421. See British Columbia Hydro & Power Authority v. &t Columbia (Environmental Appeal Board)
2003 BCCA 436, 17 B.C.L.R. (4th) 20%eeespeciallyNewbury J.A.’s comment at para. 55: “. . . the
statutory dissolution of B.C. Electric . . . colé&hve no doubt that it did not ‘live on’ in any sen—
formal, substantive, or metaphysical.”

422. For example, consider a gift made in a wilatpamalgamating society. Many societies rely ahsu
gifts as an important part of their fundraisingndaBut if the amalgamating society is “dissolved,”
then the gift fails. There is no saving provisianthe legislation to convert the gift to the amahga-
ing society into a gift to the new society.

423. SeeBCA, supranote 54, ss. 269-87; Bill C-24upranote 72, ss. 202-08; SK A&ypranote 70, ss.
168-73; ALRI Draft Actsupranote 80, ss. 83-87.
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Society Act BCA Bill C-21 SK ALRI
(s. 17) (ss. 269-87) (ss. 202— (ss. 168— (ss. 83—
08) 73 87)
at least least
0 names and prescribed ad- o mandatory information for
dresses of individuals articles and bylaws
who will become direc- 0 names and addresses of
tors proposed directors
o manner of exchanging 0 manner of converting
shares memberships
0 any details necessary to 0 (SK) if any membership in}
perfect amalgamation terests will not be con-
o0 articles and form of verted and if member is er
amalgamation application titled to dissent, acknowl-
edgment that such mem-
bers are to receive the fair
value of their membership
interests
o if bylaws of an amalgamat
ing society will be adopted
or, if not, copy of new set
of bylaws
0 any details necessary to

perfect amalgamation

Authorization required from corporation

e special resolution (of voting

members)

e resolution passed by special
majority of voting and non-
voting shareholders; and
separate special resolution of
any class or series affected ljye
amalgamation; or

if short form amalgamation,
either directors’ resolution or
special resolution of (voting)
shareholders required

special resolution (all mem-
bers—both voting and non-
voting—have right to vote);
and

separate special resolution of
class of members if certain
class rights are affected; or

if short form amalgamation,
only a directors’ resolution is
required

Statutory declaration from a dir

ector or an officer

e notrequired

e required if application is mad
without court approval; must
declare

0 company has either en-
tered into amalgamation
agreement or is using
short form procedure
company has given notic
to creditors

no serious objection by a
creditor

not aware of any court
order, or application for g
court order, that amalga-

[}

mation not proceed

required; must declare
0 reasonable grounds for be
lieving that each amalga-

mating society can pay li-
abilities as they come due
and realizable value of as-
sets greater than liabilities
reasonable grounds for be
lieving that no creditor will
be prejudicear adequate

notice has been given to 8
known creditors and there
are no serious objections
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Society Act BCA Bill C-21 SK ALRI
(s. 17) (ss. 269-87) (ss. 202— (ss. 168— (ss. 83—
08) 73 87)
Notice to creditors
e notrequired e notrequired, if a director or ane not required, if a director or an

officer can swear to reason-
able grounds for believing thg
no creditor will be materially
prejudiced by the amalgama-
tion
o if director or officer cannot sg
swear, then notice is required
o if court approval is
sought, to all creditors
who have sent written no
tice to registered office
must be given at least 14
days’ notice of date, time|
and place of hearing and
are entitled to be heard
o if court approval is not
being sought, to each
known creditor of amal-
gamating corporations
who has a claim that ex-
ceeds $100@ndamal-
gamating corporations
must publish a notice in g
newspaper that is distrib-
uted generally in the
place where the compan
has its registered office

—

i

L

officer can swear to reasonable

grounds for believing that no

creditor will be materially
prejudiced by the amalgama-
tion

if director or officer cannot so

swear, then adequate notice ig

required

“adequate notice” for the pur-

poses of the statute defined a$

0 notice in writing sent to
each known creditor with a
claim exceeding the pre-
scribed amount (ALRI:
$1000)

0 notice published once in &
newspaper that is pub-
lished or distributed in
place where corporation
has its registered office

0 each notice must state that
the corporation intends to
amalgamate with one or
more specified corpora-
tions and that a creditor
may object

Dissent by shareholder or member

e not allowed

¢ allowed—if long form amal-
gamation

¢ not allowed—if short form
amalgamation

(Bill C-21 and ALRI) not al-
lowed

(SK) allowed—if long form
amalgamation

(SK) not allowed—if short
form amalgamation

Approval given by

e Registrar of Companies

e Supreme Court or

e Registrar of Companies
(N.B. amalgamating companies
may choose one method or the
other)

Registrar of Companies

Short form amalgamation

e not available

e vertical (amalgamation of
holding company with one or
more subsidiaries) and

e horizontal (amalgamation of

two or more subsidiaries of

(Bill C-21 and SK) vertical
(amalgamation of holding socit
ety with one or more wholly-
owned subsidiaries) and

(Bill C-21 and SK) horizontal
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Society Act
(s. 17)

BCA
(ss. 269-87)

Bill C-21 SK ALRI
(ss. 202— (ss. 168— (ss. 83—
08) 73 87)

the same holding company)

(amalgamation of two orem
wholly-owned subsidiaries of
the same holding body corpo-
rate)

(ALRI) not available

Amalgamation involving a society with a charitaplepose

allowed )

not applicable

(Bill C-21) allowed

(SK) allowed, but if one of the
amalgamating societies is a
charitable society, then the
amalgamated society must be
charitable society

(ALRI) society with constraintg
on the distribution of income o
property to a member, director
or officer during its existence
and on dissolution may only
amalgamate with a society tha
has the same constraints

Amalgamation involving a foreign entity

not allowed E

allowed |

not allowed

Effect of amalgamation

after issuance of certificate | o
of incorporation to new
(amalgamated) society, the
former societies are dis-
solved, and all property and
rights of the former societie$
pass to and vest in the new
society

amalgamation does not ad-
versely affect the rights of a
creditor of a former society
and the new society is liablg
for all debts and obligations
of the former societies

on production of the require
evidence, an estate or inter
est in land of a former soci-
ety must be registered in th
name of the new society,
without liability for fees cal-
culated according to the
value of the estate or interes

o

1%

—

amalgamating corporations

continue as one amalgamate

company as of date and time
amalgamation application is
filed with Registrar of Com-
panies and

0 property, rights, and in-
terests of each amalga-
mating corporation con-
tinue as property, rights,
and interests of amalga-
mated company,

0 amalgamated company
continues to be liable for
the obligations of each
amalgamating corpora-
tion,

0 an existing cause of ac-
tion, claim, or liability to
prosecution is unaffected

o alegal proceeding by or
against an amalgamating
corporation may be con-
tinued by or against the
amalgamated company,

and

amalgamating societies con-

tinue as one amalgamated soci

ety as of the date shown on th

certificate of amalgamation an

0 property of each amalga-
mating society continues 8
property of amalgamated
society,

0 amalgamated society con-
tinues to be liable for the
obligations of each amal-
gamating society,

0 an existing cause of action
claim, or liability to prose-
cution is unaffected,

o a civil, criminal, or admin-
istrative proceeding pend-
ing by or against an amal-
gamating society may be
continued by or against th
amalgamated society, and

0 a conviction against, or ru
ing, order, or judgment in
favour of or against, an
amalgamating society may

a

—

[oXN¢))

1S

D

be enforced by or against
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Society Act BCA Bill C-21 SK ALRI
(s. 17) (ss. 269-87) (ss. 202— (ss. 168— (ss. 83—
08) 73 87)
0 a conviction against, or a the amalgamated society

ruling, order, or judgmen
in favour or against, an
amalgamating corporatio
may be enforced by or
against the amalgamated
companyput
e the amalgamation doest
constitute an assignment by
operation of law, a transfer, gr
any other disposition of the
property, rights, or interests gf
an amalgamating corporation
to the amalgamated company

=

This chart gives a sense of how the law on amalgagaocieties needs to evolve in
British Columbia. There is not much difference betw the provisions of the BCA and
those of Bill C-21, the SK Act, and the ALRI Dr&itt. In order to promote harmoniza-
tion of British Columbia corporate law, the BCAtie favoured model for amalgamation
under a nevociety Act

The committee tentatively recommends that:

92. A new Society Act should contain provisionsegung amalgamation of socie-
ties that are harmonized with the amalgamation @ions in the Business Corpo-
rations Act.

C. Conversion
1. SOCIETY TO COMPANY

A society may apply to the Registrar of Compane$é converted into a (for-profit)
company under the BCA by virtue of section 74 & $lociety Actso long as the society
does not have a charitable purpose. Section 7éearaced back to the 1977 Aéf.The
provision was amended slightly in 208.The purpose of this section is to provide a
relatively streamlined procedure to societies thake the decision to carry on as a for-
profit company. This facility results in a considble savings in time and money over the
alternative, which would be a series of transactiaimed at dissolving the society and re-
constituting it as a company.

424. 1977 Actsupranote 43, s. 74.

425. Finance Statutes Amendment Act, 2008.C. 2006, c. 12, s. 79 (modernizing the orzgtion of the
provision and dispensing with the requirement fag Minister of Finance to consent to the conver-
sion).
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The issue to be considered here is not the proeeadfuconversion (which is likely as
streamlined as it is ever going to be), but rathermerits of the underlying policy. There
are three options to consider. Conversions coutdoa@ermitted. This is the position of
most not-for-profit Acts in Canada, including th& #&ct and Bill C-21. On the other
hand, conversions could be allowed for all socgetighis approach was proposed in QC
Consultation Paper, where liberalization of Québetirrently very restrictive laws on
this point was touted as being “just and equitabdetard the different forms of organiz-
ing individuals??® A registered charity, of course, would have tol aeth the negative
tax consequences of conversion to a for-profit camyp but the underlying theory is that
the statute should be flexible enough to leave disision to the charity’s membership.
The third approach is essentially a compromisetiposiwhich would allow only non-
charitable societies to convert into for-profit quamnies. TheSociety Acthas taken this
position since 1977.

The conversion of a not-for-profit entity to a forefit entity would create all kinds of
difficulties in practice. Even more troubling itinessage sent at the theoretical level. It
could serve to erode the clear differences betwtkemot-for-profit and the for-profit
spheres. There is a possibility for abuse heredtiald harm the not-for-profit sector with
the general public. Since the provision is raredgd) its absence likely will not be felt by
the vast majority of societies.

The committee tentatively recommends that:

93. A new Society Act should not contain provisialleving a society to convert
itself into a company.

2. SOCIETY TOOTHER NOT-FOR-PROFITENTITY

This issue is a corollary of the previous issue yWhould societies be limited to convert-
ing themselves to a for-profit company? It is antoms that a conversion to a for-profit
company is currently allowed under tBeciety Actwhile conversions to other entities
that have historic ties to the not-for-profit secioe not.

Other not-for-profit legislation takes a more genex approach to conversion. Under Bill
C-21%" for example, a federal society would have beeharited to apply for continu-

426. QC Consultation Papeypranote 75 at 39 [BCLI translation].

427. Bill C-21,supranote 72, s. 211 (2). The Acts specified wereBhaak Act S.C. 1991, c. 46, th@an-
ada Cooperatives AcB.C. 1991, c. 1, th€ooperative Credit Association A@&.C. 1991, c. 48, the
Insurance Companies A&.C. 1991, c. 47, and tieust and Loan Companies A& C. 1991, c. 45.
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ance under other federal statutes. A similarly geune approach to conversion is em-
ployed in the US 2006 Exposure Drif.

The options in British Columbia are somewhat moratéd than at the federal level or in
the United States. In fact, at present, the onheoentity with ties to the not-for-profit
sector is the cooperative associaftéhThese longstanding ti€8 make is acceptable to
provide for the conversion of societies into coapige associations. In addition to in-
cluding provisions to implement this tentative neeoendation in a neWdociety Actthe
Legislature should also consider amendingG@beperative Association Atd permit co-
operative associations to convert into societies.

One other point is worth mentioning. Currently, thefault form of collective not-for-
profit activity is the unincorporated not-for-prioéissociation. The law of British Colum-
bia treats these associations as agglomeratiomxlviduals rather than as entities with
distinct legal status separate from their memb&ssa result, it is not appropriate at this
time to recommend that a néSociety Actontain provisions authorizing the conversion
of societies into unincorporated not-for-profit @sigtions. But the law in this area may
be changing. The Uniform Law Conference of Canadaurrently engaged in a project to
create a harmonized legal framework for unincoralanot-for-profit associations in
North America**' One of the conclusions of this project may beemmmend legislation
conferring entity status on unincorporated notgaufit associations. If this should come
to pass, then the Legislature should consider amgrtlie Society Acto authorize con-
versions of societies into unincorporated not-foyfipassociations andce versa

The committee tentatively recommends that:

94. A new Society Act should contain provisiongveilig a society to convert itself
into a cooperative association.

428. US 2006 Exposure Drafiupranote 83, 8 9.50 (authorizing conversion of a dgdeto a domestic
unincorporated entity or a foreign unincorporatetitg—if the laws of the foreign jurisdiction pertmi
it). The term “unincorporated entity” embraces agm of organizational forms—from unincorporated
not-for-profit associations to partnerships, lirditebility companies (LLCs), and business trusts.

429. See Cooperative Association AStB.C. 1999, c. 28.

430. It is possible, through rather rare, for apavative to be a registered chartBgeRichard Bridge, “Co-
operatives and Charity Law” (February 2003), onlBtish Columbia Co-operative Association
<http://www.bcca.coop/pdfs/Co-opCharityLaw.pdf>3afnoting that, as of the date of the paper, there
were approximately 10 000 active cooperatives inada and of these 375 had registered charitable
status).

431. See supraote 7.
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D. Arrangements

This topic is mainly about harmonization with th&€8. The BCA contains a wide-
ranging power for a company to propose and carry fondamental changes to its
makeup and affairs which may affect creditors, shalders, and other persdii§There

is really no limit on the types of arrangements thay be proposed, but implementing an
arrangement requires the company to obtain the ezdnef a majority (at least—
sometimes a special majority is required) of atdcshareholders, creditors, and other
persons and to obtain the approval of the court.

The appeal of harmonization in this case is rathesr. The arrangement provisions are
enabling. They give societies enhanced flexibti@yrespond to challenges in trying cir-
cumstances. Court oversight limits the possibilitat this power could be abused. Fi-
nally, there is nothing to indicate that arranget®eare incompatible with societies, as
these types of provisions are found in modern ap#pfofit legislation®>®

The committee tentatively recommends that:

95. A new Society Act should contain provisionsegamg arrangements with
members, creditors, or other persons that are hammex with provisions regard-
ing governing arrangements in the Business CorpomnatAct.

E. Disposal of Undertaking

This topic is primarily concerned with modernizitige law. A “disposal of the undertak-
ing” of a corporation is the sale, lease, exchangelisposal by any other means of all or
substantially all of the corporation’s property.el8ociety Actis silent on this issue,
which means that British Columbia societies areegoed by the common law. “The
common law position,” as summarized in the Cumnfregort, “appears to be that the di-
rectors have complete powers to dispose of theeentidertaking of a [society] without
consulting the shareholders or membérs.”

The vast majority of modern corporate statutes mwodified the common law rules. The
approach taken is consistent in its broad outlifiés. legislation confirms the authority of
the directors to dispose of the undertaking ofdwporation if the transaction takes place
in the ordinary course of the corporation’s businébe word used in for-profit statutes)
or in the ordinary course of the corporation’s \atiis (the word used in not-for-profit

statutes). But if the transaction is an extraomgirieansaction, then it must be authorized

432. BCA,supranote 54, ss. 288-99.
433. SeeSK Act, supranote 70, s. 183Fee alsdill C-21, supranote 72, s. 214.

434. Cumming Reporsupranote 47 at 74. The Cumming Report cited as authfmi this proposition the
British Columbia cas®aniel v. Gold Hill Mining Co(1899), 6 B.C.R. 495 (S.C.).
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by a special resolution of the shareholders or neesaI his is the key point of the statu-
tory reforms. The legislation gives the sharehaddermembers a say in whether the cor-
poration should make an extraordinary dispositibalbor substantially all of its prop-
erty.

There is considerable potential for mischief ininéia@ the common law rules. TI&oci-
ety Actshould be brought into line with other corpordegiges on this point.

A subsidiary issue concerns the model for Sioeiety Acprovisions. The BCA contains
one form of provisions governing the disposal ofaporation’s undertaking> The
other form is found in some of the major not-prafibdels for refornt*® These models
agree on the main points, but they have a fewreiffees in detail. In general, the BCA is
less restrictive than the not-for-profit models.eTimain differences are found in the fol-
lowing topics:

e Voting. Under the not-for-profit models all members (bedhing and non-voting)
are allowed to vote on the special resolution. Wridle BCA, non-voting share-
holders do not have the right to vote.

e Application to certain transactions. The BCA sets out a number of situations
where the requirement to obtain a special resaludimes not apply (for example,
it does not apply if the disposition is by way adecurity interest or a lease with a
term that does not exceed three years). These tieg@re not found in the not-
for-profit models.

e Application to transactions with related corporations. Under the BCA, it is not
necessary to obtain a special resolution for tretieas with related corporations
(for example, a wholly owned subsidiary). The matbrofit models do not con-
tain these exceptions.

There are virtues to both positions. As a genevaitpit is better for practical reasons to
avoid differences in detail between tBeciety Acand the BCA, unless those differences
have a firm grounding in not-for-profit principléisat must be preserved. No such princi-
ples are at stake here.

The committee tentatively recommends that:
96. A new Society Act should contain provisionsegung the power to dispose of

a society’s undertaking that are harmonized witbvisions governing the disposal
of a company’s undertaking in the Business CorponatAct.

435. BCA,supranote 54, s. 301.

436. Bill C-21,supranote 72, s. 212; SK Acsupranote 70, s. 176 (3)—(10); ALRI Draft Acupranote
80, s. 90.
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F.  Transfer of Incorporation

Transfer of incorporation is commonly referred ®"“eontinuation.” It involves two as-
pects. A corporation incorporated in British Coluanmay be continued under the laws
of another jurisdiction. This is called “continuatiout.” On the other hand, a corporation
incorporated under the laws of another jurisdictioay be continued under the laws of
British Columbia. This is called “continuation in(These transfers of incorporation are
also sometimes called “exporting” and “importing”carporation.) Continuation is a
statutory transaction; legislation is necessargftect it. TheSociety Actdoes not permit
continuations. The question is whether a 1$&wiety Acshould?

Corporations seek to transfer their incorporatiorahother jurisdiction for a variety of
reasons. In the not-for-profit realm, a continuati® often effected to reflect a shift in the
location of the majority of a society’s memberstjmme other reasons for continuing a
corporation include (1) to facilitate an amalgamati(2) to take advantage of the avail-
ability of a preferred corporate name, and (3)xplat variations in corporate legisla-
tion.”*” Because of the way in which continuation provisidvave been framed in Cana-
dian corporate legislation, it is difficult to saeyone using them to further a fraudulent or
malicious purposé&® Instead, the continuation provisions act as tiave money-savers
for those few corporations that want to use them,trese corporations could often
achieve the same results by employing a complekwawnd, and, ultimately, costly set of
alternative transactions. For this reason, most emodaorporation statutes, both for-
profit**® and not-for-profi:*® contain provisions enabling the transfer of incwgion.

The committee tentatively recommends that:
97. A new Society Act should contain provisionsni@ing the continuation of so-

cieties out of British Columbia and the continuatif foreign not-for-profit bodies
into British Columbia.

437. See British Columbia Company Law Practice Mansapranote 279, vol. 1 at § 11.104.

438. Despite the transfer of incorporation intoesvriegal frameworks, the laws governing continuatioe
uniform in declaring that no new corporation res@iom the process and that the continued corpora-
tion remains liable for all debts and obligationesurred before continuation.

439. SeeBCA, supranote 54, ss. 302-11.

440. SeeSK Act,supranote 70, ss. 174—75ee alsaBill C-21, supranote 72, ss. 209-11; ALRI Draft Act,
supranote 80, ss. 58-59.
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XV. LIQUIDATION , DISSOLUTION, AND RESTORATION
A. Introduction

Liquidation, dissolution, and restoration involveegtions that are primarily procedural in
nature and that raise the broader matter of harmation with the BCA. But there is one

exception here. The topic of disposal of assetdissplution goes to the heart of the not-
for-profit nature of societies.

B. Dissolution—General Principles

Section 71 of th&ociety Actdeals with the dissolution of societies, and ppraach to
this issue is a little unusual. Instead of settng provisions to govern the dissolution of
societies, section 71 instead directs readersetcCth Even though the CA has been re-
pealed, section 71 expressly preserves the digsolutles in Part 9 and makes them ap-
plicable to societies through incorporation by refice.

The Society Acthas actually relied on incorporating dissolutianyisions from British
Columbia’s for-profit legislation since the originact was passed in 1926 But when
the BCA came into force, its dissolution provisiomsre not made applicable to tSeci-
ety Act The question here is whether retaining the CAvisions'*? is better for societies
or whether a nevgociety Acshould be harmonized with the BC& This question may
be answered by comparing the CA and the BCA.

Part 9 of the CA contains 40 sections. Althouginplifies things greatly to reduce the
range of those sections to a few topics, it is fesso reduce Part 9 to three major sub-
jects.

e Cancellation (CA, sections 256-57)Jnder Part 9, the Lieutenant Governor in
Council (this is essentially the cabinet of theimoial government) can declare a
society to be dissolved. This power has apparenmily been used in connection
with one society. Much more relevant is the powethe Registrar of Companies
to declare a society to be dissolved. This power4elwis sometimes in the CA
called “striking off the register’—may be exercisedconnection with a number
of listed administrative defaults. The most impottaf these defaults is failing to
file an annual report in two consecutive years. phgose of these provisions is
punitive.

¢ Dissolution by request (CA, section 258)Jnder section 258, a society may ask
the Registrar of Companies to strike it off theisegy. The request must be author-

441. 1920 Actsupranote 23, s. 36.
442. CA,supranote 44, ss. 256-96.
443. BCA,supranote 54, ss. 314-39, 422-24.
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ized by an ordinary resolution of the members. Amdust be accompanied by an
affidavit of two or more directors, proving the piessition of the society’'s assets
and that it has no debts or liabilities. The pugo$ this section is to provide a
simple and expedient method to dissolve a socletlyis no longer carrying on ac-
tivities and that has no outstanding debts or litzs.

e Winding up (CA, sections 267-96)The bulk of Part 9 is concerned with winding
up*** These provisions would be used to terminate aepthat was still active
and had outstanding debts and liabilities. Thicpdure involves the engagement
of a third party to act as liquidator. Winding wgqjuires authorization by a special
resolution of the members. Before that resolut®oansidered, the majority of di-
rectors must swear an affidavit stating that thayehmade a full inquiry into the
society’s affairs and are of the opinion that itl\we able to pay its debts in full
within the winding up period (which may not excegtimonths). The winding up
may or may not take place under court supervisitns procedure is intended to
protect the rights of creditors, members, and atlasrthe society’s assets are lig-
uidated and it is dissolved.

Simplifying matters again, it is apparent that B@A covers similar topics with different
terminology.

e Powers of dissolution and cancellation (BCA, sectis 422—24)These sections
are similar to the cancellation sections underGhe The Lieutenant Governor in
Council can still cancel the incorporation of a gamy and declare it to be dis-
solved. The Registrar of Companies can still dissal company due to an admin-
istrative default appearing on a list in the s@atsuch as failure to file annual re-
ports.

e Voluntary dissolution without liquidation (BCA, sections 314-18).These sec-
tions are analogous to dissolution by request utideCA. They are available to a
company that (1) authorizes its voluntary dissolutby an ordinary resolution of
the shareholders, (2) has no assets, and (3) hiasbilties or has made adequate
provision for its liabilities. The main reform ihg BCA is captured in that phrase
“made adequate provision for its liabilities.” Adge part of these sections is taken
up with defining what that phrase means. The canesgs introduced into the
BCA to provide additional comfort and protectiom fbe director who must swear
the affidavit that is part of this process. Under CA, there was often an issue in
practice whether the company actually had no debliabilities. It is always pos-

444, But note that, in practice, what the CA caliacellation and dissolution by request are farencom-
mon. In comparison, the winding up provisions @tketused.SeeAndrew J. McLeod & lan N. Mac-
Intosh,British Columbia Business Corporations Act & Comtaen(Markham, ON: LexisNexis But-
terworths, 2006) at 48. Note, also, that theseipiavs are only available to a solvent corporatium.
insolvent corporation would be liquidated underBamkruptcy and Insolvency Asupranote 362.
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sible for a liability to appear in the future, aagta shadow over the directors’ af-
fidavit. The BCA provisions were intended to addrdss practical problem.

e Voluntary liquidation (sections 319-39).These sections are the equivalent of
winding up under the CA. The broad strokes of theseions are similar to the
equivalent CA provisions, but there are apparesilgtle differences in the details.

The BCA gives more extensive coverage to these thm&in topics. The BCA provisions
also appear to have been well received by pracét® familiar with this area of the law.
For example, one practice guide hailed the volyntizgsolution without liquidation sec-
tions as “. .. bring[ing] a welcome degree of amtly to what is a fairly common proc-
ess. . . #°There is no reason to retain the old CA provisiorns newSociety Act

The committee tentatively recommends that:

98. A new Society Act should contain provisionseguug dissolution of societies
that are harmonized with provisions governing diggon of companies in the
Business Corporations Act.

C. Dissolution—Disposal of Assets

Section 73 of th&ociety Acgoverns the disposal of any assets remainingr (gétgment

of debts) on the dissolution of a society. The isactivides societies into two types.
First, there are societies with a charitable pueptsder section 73 (1), the remaining as-
sets of this type of society must not be distriduie the members. The constitution, by-
laws, or a members’ resolution may provide thatrémaining assets may be transferred
to a charitable institution or on trust for a chavle purpose. If the constitution, bylaws,
or a members’ resolution do not so provide, thenrémaining assets must be transferred
to the Minister of Finance. Second, there are $iesi¢hat do not have a charitable pur-
pose. For this type of society, the constitutioplatys, or a members’ resolution may
provide for the disposition of the remaining assetthe members (or to another destina-
tion). If the constitution, bylaws, or a membermssolution do not make provision for the
remaining assets, then they must be transferrdetMinister of Finance.

This provision is a fundamental part of not-forfgraorporate law. It is the counterpart
of the rule currently found in section 2 (2) of theciety Actwhich prohibits the distribu-
tion of any profit, gain, or dividend to a membefdre dissolution. Together, these two
constraints on distributions make up a large phth® not-for-profit identity. Section 73
also clearly introduces the idea that differenesypf societies should be subject to differ-
ent rules. A public benefit society—in section &scribed as a society with a charitable
purpose—must not distribute its assets to a membaetissolution, but a mutual benefit
society may distribute its remaining assets orotlis®n to its members.

445, McLeod & Maclntoshpid.
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The core of this provision must be retained in & S®ciety Actbut there are two details
that should be considered here.

The first issue is how this section divides soeinto two classes. The method chosen is
whether or not the society has a “charitable puggodnder section 73, a society has a
charitable purpose if it has one of the followingmoses:

(1) the relief of poverty;

(2) the advancement of education;

(3) the advancement of religion;

(4) any other purpose beneficial to the community.

This list corresponds, more or less, to the tradél charitable purposes that have been
recognized by the courts of England since the deeeth century*® The courts have had
trouble drawing clear lines in cases involving diadnle purposes. In part, this is because
the fourth purpose is open-ended. Some commenthawves suggested that another test
would be more appropriate for section 73. A brilyin- test would provide greater cer-
tainty. Potential bright-line tests would includeing registered charitable status, a decla-

ration made at the time of incorporatifhior an expanded definition of “charity*®

Although each of these proposals would deliver greeertainty in law, they each would
also bring greater problems in practice. Registetetitable status is not permanent. A
society that had been a registered charity for&drs/could lose its registered status just
before dissolution and become eligible to distbassets to its membéfs.Incorpora-
tors of societies may not appreciate the signifteanf a declaration, and have to start the

446. See Statute of Charitable Usd8 Eliz. I, c. 4 (1601)Commissioners for Special Purposes of Income
Tax v. Pemsg[1891] A.C. 503 (U.K.H.L.).

447. SeeALRI Report,supranote 61 at 27—-28. The idea is simple. The incafoos of the society would
be required to place a statement in the societstitution indicating whether any assets remaining
on dissolution could be distributed to the memlzgraot. A provision restricting the distribution of
assets to members could not subsequently be al@&eedalsALRI Draft Act, supranote 80, s. 5.

448. SeeBill C-21, supranote 72, s. 233n addition to societies meeting the traditiondiméon of “char-
ity,” this section includes any society that hagl{im a prescribed period of time) requested damati
from the public, received a grant or similar finmh@ssistance from any level of government or a
government agency, or has accepted money or otbpefqty from an organization that has requested
donations or received grants.

449. But a charity that loses its charitable statay be required to pay a revocation tax to therf@dgov-
ernment in the amount of the fair market valuehef tharity’s assets 120 days before revocation of
charitable status, less any amount transferreddthar registered charity or qualified donee.
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process over again if a mistake were m&fénd expanding the definition of “charity”
could unsettle the legitimate expectations of pe@aiive in the not-for-profit sector and
their legal advisors.

The committee tentatively recommends that:

99. A new Society Act should divide societies Herpgurpose of disposal of assets
on dissolution on the basis of whether or not thaety has a charitable purpose.

The second issue involves the statutory defaudt far distributing any assets left over af-
ter payment of debts on dissolution. Like othervmions of a similar nature, section 73
sets default rules for the disposal of a sociedgsets on dissolution, which only apply if
the constitution, bylaws, or a members’ resolutionnot direct where any remaining as-
sets are to go. Under section 73, the default farldoth types of societies is that their
remaining assets will be paid to the British Coluemblinister of Finance. Other models
for reform have taken a different approdthThe major difference is that the default
rules differ with the type of society. If the assef the society were intended to benefit
the members, then the default rule is that the m@ntpassets are paid in equal shares to
the members. If the assets of the society weradae to benefit the public, then the lig-
uidator must apply to court for an order to disitédthe remaining assets. The statutes
give the liquidator a number of options for thistdbution. The remaining assets may
typically be paid to a registered charity, an oigation pursuing similar goals as the so-
ciety, a government or government agency, or amybaeation of these choices.

The case for change of the default rule is notyzesise. The current rule is simple to ap-
ply and is analogous to the law of escH&atn the end, the default rule is rarely relied on
in practice.

The committee tentatively recommends that:

100. A new Society Act should provide that any @rtypremaining on dissolution
after payments of society’s debts should be paithéoMinister of Finance. This
provision should be a default rule, which may beasgéde by an express provision
in the society’s bylaws or by a resolution of tbeisty’s members.

450. SeeALRI Report,supranote 61 at 16 (conceding that this scenario catilk in practice).

451. SeeBill C-21, supranote 72, s. 233; SK Acsupranote 70, s. 209; ALRI Draft Acsupranote 80, s.
20.

452. See Escheat AdR.S.B.C. 1996, c. 120.
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D. Restoration

Section 71 governs restorations of societies. Asthabove, it does not contain any spe-
cific provisions applicable to societies. Instetgyreserves Part 9 of the CA, despite its
repeal, and incorporates by reference its provssimn application to societies. A trun-
cated form of restoration has existed for societiese 1925> The 1925 provisions gave
the Registrar of Companies the authority to restosociety for a limited period or for
carrying out a particular purpose. This authoriyycextended to societies that had been
struck off the register due to an administrativéad#. The current provision, which au-
thorizes the Registrar to restore to full existeang society that has been dissolved for a
period of less than 10 years, first appeared irv 187

When a corporation is dissolved, its existenceersninated. This dissolution may take
place in an orderly way, which would ensure that groperty of the corporation left over

after the payment of its debts goes to designagegfiiaries or, in some cases, to the
members. But a corporation may also be dissolvéccdmmits an administrative default

that is set out in its governing statute. (The nmmshmon example of such a default is a
failure to file annual reports with the RegistrdrGbmpanies in two consecutive years.)
When this occurs, the corporation ceases to ergstoavnership of its property reverts to
the provincial government. These can be disasttonsequences. The restoration provi-
sions are intended to provide a procedure to allae@rporation to remedy its administra-
tive defaults and restore its existence and owieishts property.

The main issue for this section is not whether arainewSociety Acshould contain a
restoration provision. Restoration is now an esthbd part of corporate law, so there is
little need to question its appearance in not-f@fiplegislation. Instead, the main issue
is harmonization with the BCA® There are a number of significant differences leetw
restoration under the C® and restoration under the BCA.

e Court approval. Under the CA, a court order was required as plttheprocess
to restore a corporation. Under the BCA, applicdmtsestoration have the option
to apply only to the Registrar of Companies ordeksa court order.

e Limitation period. Under the CA, if a corporation had been dissoliegdmore
than 10 years, then the court had no authorityderats restoration. (In these cir-
cumstances, it could only be restored by an Acthef Legislature.) Under the
BCA, this 10-year limitation period only applies ¢orporations that were dis-

453. See Societies Act Amendment Act, 1928.C. 1925, c. 49, s. 3.
454.Seel977 Actsupranote 43, s. 71.

455. BCA,supranote 54, ss. 354—-68.

456. CA,supranote 44, ss. 262—-66.
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solved before the coming into force of the BCA (@hmeans that eventually it
will be phased out entirely).

e Applicants. Under the CA, the liquidator, a member, a credibor‘any other in-
terested person” could apply for the order restptime corporation. Under the
BCA, the persons eligible to apply to the Registoarestoration differ depending
on the type of restoration. For a limited restanmatjthat is, a restoration that only
lasts for a set period of time), any person mayyagfor a full restoration, only a
“related person” may apply. A “related person” iglieector, an officer, a share-
holder, or an heir, a personal representative, legal representative of a share-
holder, or a person that the court determines t@nb@ppropriate person.

The case for harmonization is clear. The provisiohshe CA are more onerous than
those in the BCA. There is no reason why anyoné&isgehe restoration of a society
should have to bear costs that are not imposed merson seeking the restoration of a
company.

The committee tentatively recommends that:

101. A new Society Act should have provisions ginvgrthe restoration of socie-
ties that are harmonized with the restoration psowis in the Business Corpora-
tions Act.

XVI. M ISCELLANEOUS
A. Introduction

In closing, theSociety Actontains a few eclectic provisions that cannogimeiped under
the foregoing topics. Some of these provisions tmpeominence in the legislation that
requires discussion and comment in this consuttgiaper.

B. Subsidiaries

Section 34 contains th8ociety Acs rules on subsidiaries. Subsection (1) requihes t
members of a society to pass a special resolutibmoazing the acquisition, incorpora-
tion, or disposition of a subsidiary. Subsectioprgjuires a society to file a notice with
the Registrar of Companies when it incorporateaaguires a subsidiary. Subsection (4)
requires a society to file a notice with Regisifahe society ceases to have control of a
subsidiary. These rules were enacted in 87The purpose of section 34 appears to be
to protect the public interest by regulating suiasids, because subsidiaries could con-
ceivably be used to side-step some of the limitatio the society form.

457. 1977 Actsupranote 43, s. 34.
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It is open to question whether these restrictiaesngcessary. Similar rules are not found
in for-profit statutes, such as the BCA. Nor areyth feature of modern approaches to the
not-for-profit sector, such as the SK Act, Bill @;2he ALRI Draft Act, or the US Model
Act. One could argue that section 34 goes too\Wdny is a special resolution needed
here? The presumption seems to be that there isthorg untoward for a society to have
or deal with a subsidiary. It is not clear if thed#strar of Companies ever uses the inves-
tigatory powers granted under subsection (3) ot wieconsequences of a failure to pro-
vide notice would be.

The committee tentatively recommends that:

102. A new Society Act should not regulate the ia¢epn, incorporation, or dispo-
sition of a subsidiary of a society.

C. Branch Societies

Under section 18 of thBociety Act society may establish and maintain a brancresoci
or societies, as long as the society’s bylaws peftmio do this. Section 19 enables a
branch society to be incorporated as a societysimwn right under the Act. Although
these provisions can be traced back to 192there is still some confusion over the pur-
pose and legal status of a branch society. Simplygoeating branches is a way to organ-
ize a society that, usually, has its membershipatged throughout numerous locations.
A branch society, which is not a separate legatyens understood to be distinct from a
subsidiary, which is a separate legal entity.

Sections 18 and 19 confirm the legal effectiveridsscommon method of organizing so-
cieties. In addition, sections 18 and 19 add apgescedural hurdles to using this method
of organization:

e authorization to create branch societies is reduime¢he society’s bylaws;

e after establishing a branch, the society must “awthdelay” send a notice to the
Registrar of Companies;

e the branch society’'s name must be the name ofatiety that has established it,
combined with a geographical descriptor and thedwbranch,” unless the Reg-
istrar consents to the use of another name,;

e if the branch society ceases to exist, then théegothat established it must
“without delay” send a notice to the Registrar; and

e a branch society that applies to become a soamtyrporated in its own right
must include in its application to the Registracedtificate “under the seal, if

458. 1920 Actsupranote 23, ss. 18-19.
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any” of the society that established it, consentivggincorporation of the branch.
The certificate may contain terms and conditiorns, @nit does, the branch soci-
ety must comply with them or obtain the conserthefsociety that established it
to the exercise of any power that conflicts wit tertificate.

These procedural hurdles add an element of forynalithe use of the branch society or-
ganizational form.

The first issue to consider under this topic islthsic issue of whether or not these provi-
sions need to exist. As the ALRI Report pointed‘8ut

Strictly speaking, it does not seem that any steyutoundation is necessary for the estab-
lishment of a branch. If a non-profit organizatiwants to set up a local branch and delegate
powers and responsibilities, there is nothing op $t from doing so.

This hands-off approach is implicitly endorsed by B-21 and the SK Act, neither of
which contains any references to the establishiwielotanch societies.

The response to this view is that, even if legistatelating to branch societies is not
strictly necessary, it does not necessarily cangeharm. It may be helpful for societies
to have this organizational option spelled outhie kegislation. This position was the one
taken by the ALRI Report. Although the report does say so, this position may be an
acknowledgement that Alberta’s existing legislat{tke British Columbia’s) contains a
provision referring to branch societ®€$and removing that provision (even though it
would not really change the law) could cause carsdor people in the not-for-profit
sector.

Once the decision is made to have the statute nemthe branch form of organization,
other issues arise. Two are worthy of considerafianst, it would be worthwhile to clar-
ify the legal status of branch societies as bemdpeu the control of the society and not be-
ing separate entities in their own right. Secomanaving the filing requirements cur-
rently in theSociety Actwould be helpful. These filing requirements dolditin them-
selves to protect the public interest; they onlg¢t adsts and delays for societies.

The committee tentatively recommends that:

103. A new Society Act should contain provisiongioming that societies may cre-
ate branch societies, that branch societies aresapiarate legal entities, and that
branch societies remain under the control of theiedy that created them. A new
Society Act should not include a requirement te fibtices on the creation and

459. ALRI Reportsupranote 61 at 162.
460. SeeAlbertaSocieties A¢supranote 256, s. 31.
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termination of branch societies and should notudel a special procedure for the
incorporation of a branch society.

D. Reporting Societies

The concept of a “reporting society” is definedsection 1 of theSociety ActSome so-
cieties are reporting societies by virtue of thevitees they carry on (such as carrying on
an insurance business or operating a hospital)e ssouieties are reporting societies be-
cause they choose to be one and have provided ifotheir bylaws, and some societies
are reporting societies because the Registrar ofpganies has ordered them to be report-
ing societies under section 38. The concept fpgeared in the 1977 Act. In introducing
the legislation, the Attorney General of the dagwdra distinction between “the small,
backyard type of society” and “the large societid cited the following examples of
large societies requiring special rules under éggslation: “It will be mandatory to be a
reporting society in the case of orphanages; bogrdomes for minors; ownership, man-
agement or operation of a hospital; ownership onagament of a social club; or any so-
ciety created for the purpose of paying benefiteeadering services to its membef&”

In fact, this distinction drew heavily on an orgaational principle in the CA. That prin-
ciple—the reporting company concept—has not beenedaforward in the BCA. This
development raises the question of whether a riegosbciety concept belongs in a new
Society Act

At present under th8ociety Actreporting societies have special requirementsgmily
relating to financial issues and audits. As a testiteveral of the committee’s tentative
recommendations in these aré¥sthese special requirements would either not eist
new Society Acor they would apply to all societies. The key renmy special require-
ments would be the mandatory audits and distiniesréor the preparation of financial
statements.

The reporting company concept did not need to appehe BCA because securities leg-
islation was able to provide an adequate reguldtarmework that would ensure that the
goals of the reporting company rules would contittube met. There is no one statute or
body of law that could play this role for reportisgcieties. But the same principle could
still be applied for reporting societies. The numbeamendments would not be too large
to handle. They would primarily have to be maddemislation governing specific sub-

jects, such as insurance, hospitals, and orphan&gether, some of these financial re-
guirements could be imposed through administradivangements, rather than through

461. British ColumbiaQfficial Report of Debates of the Legislative AdsigniHansard) vol. 7, no. 18 (7
September 1977) at 5311 (Hon. Rafe Mair).

462. Sege.g, above, Part Two, Section XII.C (audits—generaljgions) at 102.
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legislation. Removing the reporting society conciepin theSociety Acwould simplify
the legislation and bring it into harmony with tBEA. These are worthy goals to pursue.

The committee tentatively recommends that:
104. A new Society Act should not maintain the me@mpsociety concept.

E. Occupational Titles Protection

Sections 86—-93 (Part 10) of tls®ciety Actset out a framework for occupational titles
protection. Under Part 10, a society that hasast|BO members in good standing and that
has as one of its purposes the representationeahtarests of an occupation or profes-
sion may apply to the Registrar of Companies faupational titles protection. Section
88 sets out some specific requirements for thei@pml society’s bylaws. If these re-
quirements are met, and if it is in the public ies#, then the Registrar must register the
society under Part 10. Upon registration, the Regfisnay designate a word (or combina-
tion of words) and initials to be used to identifie society and qualified members of the
society. No person other than a qualified membethefregistered society may use the
identifying word (or words) or initials in conneat with an occupation or profession that
is similar to the occupation or profession représgiy the registered society. Section 90
grants the registered society a right to applydoricfor injunctive relief if a person con-
travenes this prohibition.

The Society Acthas featured provisions granting occupationaggitprotection since
198583 They were enacted to fulfill two objectives: (b)‘{enable] members of a par-
ticular occupational group to protect themselvesnfindividuals who may claim to have
occupational qualifications or belong to an occigreti group when in fact they do not”;
and (2) to “[signal to] consumers that an occupetiayroup and its bona fide members
have status to conduct activities in the name aff ¢iloup and for the purposes for which
it is registered **

These are worthwhile objectives. The issue is wdretiiey need to be fulfilled within the
Society ActThe committee understands that the process trobtcupational titles pro-
tections is not a good fit with the other dutiestlod Registrar of Companies. Assessing
the public interest in an application is particlyaime consuming. Further the system is
not integrated. Health professions have a sepayatem of registration and designation,
which is administered by the Ministry of Health endheHealth Professions A&E°

463. See Society Amendment Act, 1%8fpranote 51, c. 84.

464. British ColumbiaQfficial Report of Debates of the Legislative AdsigniHansard) vol. 14, no. 23
(25 November 1985) at 7107—08 (Hon. James J. Hewitt

465. R.S.B.C. 1996, c. 183.
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British Columbia is the only province that has ps@mns in its not-for-profit legislation
that deal with occupational titles protection. lowid simplify theSociety Actif these
anomalous provisions were removed. Although thegdesf an occupational titles pro-
tection statute is beyond the scope of this proget committee does note that Alberta
has dedicated legislation in this area that mayesas a model for reforffi®

The committee tentatively recommends that:

105. A new Society Act should not include provssimm occupational titles protec-
tion. Instead, those provisions should be re-erthatea freestanding statute.

F.  Extraprovincial Registration

Sections 75-82 of thBociety Actleal with extraprovincial societies. An “extrapiasial
society” is defined in section 1 as “a society ssaiation, incorporated or otherwise,
formed outside British Columbia . . . but does imotude a society or association, incor-
porated or otherwise, formed to acquire profit amgor that has a capital divided into
shares.”

The purpose of the extraprovincial society prowvisias to bring societies that have been
incorporated outside British Columbia but that haetivities within British Columbia
under the regulatory authority of the British Cohien Registrar of Companies with re-
spect to certain subjects. In particular, extrapr@al societies must submit certified cop-
ies of their charter documents (their equivaleata British Columbia society’s constitu-
tion and bylaws) along with their applications tegister and provide annual reports
thereafter. In addition, they must appoint an aggrfor service (to accept service of legal
notices and documents in court proceedings).Sdwety Achas had extraprovincial reg-
istration provisions since 1947’ In fact, the current provisions have changed Vet
since 1947.

The major issue for this topic is harmonizationhithe BCA. Given the age of ti8oci-
ety Acts provisions, a subsidiary issue is modernizati®art 11 of the BCA, which deals
with extraprovincial companies, contained some iBgant departures from the scheme
in place under the CA. There is no question that Phallows for more efficient admini-
stration by government officials than the 60-yelarqmovisions of theSociety ActThere
may be a question about whether the more expaB 4 rules are too tailored to com-
mercial entities and are therefore not appropf@at@ot-for-profit organizations.

The main differences between t8eciety Actand the BCA in approaching extraprovin-
cial entities are:

466. Professional Occupational Associations Registratiat R.S.A. 2000, c. P-26.
467. 1947 Actsupranote 38, ss. 41-50.
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e Timing of registration. The BCA requires an extraprovincial company tasteg
with the Registrar of Companies within two montti$eginning to carry on busi-
ness in British Columbi&® The Society Acsimply says that an extraprovincial
societymay apply for registratioi®® Section 75 (2) of th&ociety Acgives the
Registrar the authority to require an extraprovahsociety to apply for registra-
tion. This wording makes it seem as if the extrapm@al society has a choice
whether or not to apply, at least until the Registssues an order. But in fact the
penalties for non-registration under tBeciety Actwould apply to any extra-
provincial society that did not register. So extmafincial societies are actually
just deprived of the two-month grace period extente extraprovincial compa-
nies.

e Meaning of “carry on operations/ business.”The Society Acdoes not attempt
to define “carry on operations,” effectively leagirthis matter entirely to the
courts. The interpretation of the equivalent tewn ¢ommercial enterprises—
“carry on business’—was similarly left to the cauander the CA, and this gener-
ated a lot of litigation. The BCA attempts to defiwhen an extraprovincial com-
pany will be deemed to be carrying on businessritisB Columbia?’® Under the
BCA, an extraprovincial company is deemed to beygag on business in British
Columbia if (1) its name is listed in either a pHene directory for any part of
British Columbia or in a telephone directory forygplace, if the listing is for a
telephone number in British Columbia, (2) its naimen an advertisement in
which a British Columbia address or telephone numbeayiven for the extra-
provincial company, or (3) it has a resident agesat,ehouse, or office, or place of
business in British Columbia. These deeming promsishould be readily adapt-
able to extraprovincial societies. The BCA alsoresply preserves the common
law tests for “carrying on business.”

e Federal societies/ companiesThe BCA acknowledges that federal companies
(those incorporated under tlanada Business Corporations A¢} have a right
to carry on business in any province in Canada.oAtiagly, federal companies
do not have to obtain a name reservation as paneafapplication and the Regis-
trar of Companies has no discretion to refuse tapplications for registration.
The prevailing legal opinion is that federal soeiet(those incorporated under Part

468. BCA,supranote 54, s. 375 (1).
469. Society Actsupranote 7, s. 75 (1).
470. BCA,supranote 54, s. 375 (2)—(3).
471. Supranote 74.

138 British Columbia Law Institute



Consultation Paper on Proposals for a New Society Act

Il of the Canada Corporations AtY) are entitled to the same treatment as federal
companies, but thBociety Actloes not recognize this point.

e Penalties.Section 81 of th&ociety Acimposes two disabilities on unregistered
extraprovincial societies: they cannot maintaimr@cpeding in the British Colum-
bia courts in respect of a contract made (in wlnslen part) in British Columbia
and they cannot acquire or hold land or an inteére&nd in British Columbia or
register title to land under theand Title Acf*’® The CA contained similar penal-
ties for extraprovincial companies, but this apptoavas not carried forward in
the BCA. Instead, an unregistered extraprovinctahgany is only subject to a
fine of $100 for each day that it carries on busiim British Columbia as an un-
registered extraprovincial compaffy. An unregistered extraprovincial society
does not appear to commit an offence and is nblelio pay a fine.

Modernization is needed in this area. Harmonizawgh the BCA would provide admin-
istrative benefits. But there is one matter thaes a concern. Creating an offence for
failure to register could result in sizable finesry levied against a volunteer-run organi-
zation that simply did not know it had to regist€he legislation will need flexibility on
this point. While the committee does not wish tade/anto the area of setting fines for
qguasi-criminal offences, it does note that two apphes to this flexibility are apparent.
First, the provision could be framed as a fine dt“more than” $100 for each day in
which the society is in contravention of the rudlis language would give the sentencing
judge some flexibility on the exact amount of tireef Second, the fine could be capped
at a maximum amount. The ALRI Draft Act combinedithese elements in its ap-
proach to this issu&?

The committee tentatively recommends that:

106. A new Society Act should contain provisiotatirey to extraprovincial socie-
ties that are harmonized with provisions relatimyextraprovincial companies in
the Business Corporations Act.

XVII. CONCLUSION

This consultation paper is the first phase of a-pliase project. The second phase in-
volves the preparation of draft legislation and cmentary. That task will be guided by

472. Supranote 69.
473. R.S.B.C. 1996, c. 250.

474. SeeBCA, supranote 54, ss. 426 (1) (b), 428 (B)jsiness Corporations Regulati@upranote 125, s.
35.

475. SeeALRI Draft Act, supranote 80, s. 173 (person convicted of the offerfdaiture to register extra-
provincially is liable to a fine of not more thaBGPO0).
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the tentative recommendations set out in this deatgan paper and by the responses to
them that the committee receives.
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LIST OF TENTATIVE RECOMMENDATIONS

The following is a list of all the tentative recorandations made by the committee in this
consultation paper. Note that the numbers in phesats following each tentative recom-
mendation refer to the pages in the consultatipepavhere the tentative recommenda-
tion is discussed.

1. British Columbia should continue to have a Stycikct as distinct legislation
governing all societies in the provinc€17-18)

2. The current Society Act should be repealed apthced with a new Society Act.
(18)

3. The core principles of not-for-profit law in @w Society Act should be refined,
but not fundamentally transformed18)

4. Wherever appropriate, a new Society Act shoglchéwrmonized with the Busi-
ness Corporations Act(18-19)

5. A new Society Act should be an organizatioretiugt, which covers such topics
as incorporation, record-keeping, corporate goveroa, powers and liabilities of
directors, members’ rights and remedies, meetiriga@mbers, fundamental trans-
formations, and dissolution of societies, but ibd not deal with regulatory mat-
ters. (19-20)

6. A new Society Act should have provisions gomgrttie formation of societies
that are harmonized with the provisions governiogrfation of companies under
the Business Corporations Ac{20-21)

7. A new Society Act should continue to requirefilivegy of bylaws as part of the
process of incorporation.(21-22)

8. A new Society Act should allow incorporatioracfociety for any lawful not-for-
profit purpose and should require specificatiortlod society’s purposes in its con-
stitution. (22-24)

9. A new Society Act should not allow societiebdgancorporated primarily for
commercial purposes, but it should allow societ@pursue commercial activities
as an incident to their not-for-profit purpose$24—26)
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10. A new Society Act should not include any owdriag classification scheme; in-
stead it should simply draw distinctions where meed(26—-27)

11. A new Society Act should contain provisionsareigg society names that are
harmonized with the provisions regarding corporatenes in the Business Corpo-
rations Act. (27)

12. A new Society Act should require societiesittude one of “society,” “asso-
ciation,” “foundation,” “institute,” “centre,” or “ club,” or their abbreviations or
French equivalents, in the society name as an atain of corporate and not-for-
profit status. (27-28)

13. A new Society Act should contain provisionsr@sking pre-incorporation con-
tracts that are harmonized with the pre-incorpooaticontracts provisions in the
Business Corporations Act(28—29)

14. A new Society Act should require societiesefaraduce the information re-
quired in a notice of articles (except for shamsture information) in their consti-
tutions, along with a list of the society’s purpssad a statement of the disposition
of the society’s property on dissolutior§29-30)

15. A new Society Act should not permit provisiong society’s constitution to be
made unalterable.(29-30)

16. A new Society Act should authorize defaultdseshbylaws, which will apply to
a society in the absence of any express changéshdaociety makes to them for
its purposes. (30-31)

17. A new Society Act should continue to requispecial resolution of the mem-
bers for all changes to a society’s bylaws andeguire that a copy of that special
resolution be filed with the Registrar of Companresrder to be effective (32)

18. A new Society Act should abrogate the doctindtra vires. (32—-35)

19. A new Society Act should contain provisiondidgavith the powers of a soci-
ety and restrictions on its affairs that are harnmmad with provisions dealing with
the powers of a company and restrictions on itsriass in the Business Corpora-
tions Act. (32-35)

20. A new Society Act should simply say that aesptias all the powers of an indi-
vidual and should not contain a list of corporatewers that a society has by virtue
of incorporation. (35)
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21. A new Society Act should have provisions mdatd registered and records of-
fices for societies that are harmonized with thgiseered and records office provi-
sions in the Business Corporations A¢B5-37)

22. A new Society Act should have provisions ragyisocieties to maintain cer-
tain specific records in a records office that a@marmonized with the record-
keeping provisions in the Business Corporations A&7—39)

23. A new Society Act should have provisions dgalith accounting records that
are harmonized with the provisions dealing with@aating records in the Business
Corporations Act. (39-40)

24. A new Society Act should contain provisionseguag a member’s right of ac-
cess to the society’s records that are harmonizeld te provisions governing a
shareholder’s right of access to the company’s résan the Business Corpora-
tions Act. (40-41)

25. A new Society Act should contain provisiondidgavith the public’s access to
corporate records and with remedies on denial afezs that are harmonized with
provisions dealing with the public’'s access to avgte records and with remedies
on denial of access for companies that are not iputdmpanies in the Business
Corporations Act. (41-42)

26. A new Society Act should contain provisionsiing members of a society ac-
cess to that society’s register of members thathem@nonized with the procedure
set out in the Business Corporations Act for actess company’s central securi-
ties register. (42-43)

27. A new Society Act should require societiesaleehat least one director.(43—
44)

28. A new Society Act should contain provisionseguug the designation of first
directors, the election or appointment of succegdimectors, and consent to act as
a director that are harmonized with provisions deglwith directors in the Busi-
ness Corporations Act(45)

29. A new Society Act should not impose residerguirements on directors.
(45-46)

30. A new Society Act should contain provisionsregking when an individual is
not qualified to act as a director of a societyttla@e harmonized with provisions
addressing when an individual is not qualified th as a director of a company in
the Business Corporations Ac{46-47)
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31. A new Society Act should require a society &mtain a register of directors
that contains the same information a company isiireq to have in its register of
directors under the Business Corporations A¢4.7—-48)

32. A new Society Act should contain provisionsgumg vacancies on a society’s
board of directors that are harmonized with proerss governing vacancies on a
company'’s board of directors in the Business Caagions Act. (48)

33. A new Society Act should contain provisionsegung directors ceasing to
hold office that are harmonized with equivalent\psmns in the Business Corpora-
tions Act. (48-49)

34. A new Society Act should contain provisionseguug the removal of directors
that are harmonized with provisions governing temoval of directors in the Busi-
ness Corporations Act(49-50)

35. A new Society Act should contain default promsgoverning the appointment,
qualifications, and removal of officers that arerfmonized with provisions govern-
ing the appointment, qualifications, and removabfifcers in the Business Corpo-
rations Act. (50-51)

36. A new Society Act should contain provisionsngebut the duties of society di-
rectors and officers that are harmonized with psomis setting out the duties of
company directors and officers in the Business G@atons Act. (52-53)

37. A new Society Act should contain provisions$ stete that a director or an offi-
cer has complied with that director’s or officessatutory duties if the director or
officer has in good faith relied on certain reprasaions or reports by a society of-
ficer or certain professionals(53-54)

38. A new Society Act should contain provisionatied to conflicts of interest in-
volving directors, officers, senior managers, anieo individuals who perform the
functions of a director, officer, or senior managerwho have the capacity to in-
fluence the direction of the society that are hammed with the conflict of interest
provisions in the Business Corporations A¢b4-56)

39. A new Society Act should contain provisionatied to the indemnification of
directors and officers by a society that are harmed with the indemnification
provisions in the Business Corporations A¢h7-58)

40. A new Society Act should not contain provisigraiting society directors or
officers immunity from personal liability(58—-59)
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41. A new Society Act should contain a provisicangng the court the power to
relieve a society director or officer from persotiability if the director or officer
acted honestly and reasonably and ought fairlyagekcused. (59-60)

42. A new Society Act should not impose persoabilily on a society’s directors if
that society carries on without a membgi60—-61)

43. A new Society Act should not enable a soavetgduire a director or an officer
to give the society security for the faithful disie of the director’s or officer’s
duties. (61-62)

44. A new Society Act should contain a dissentgaoe that may be used by di-
rectors in relation to any resolution with whichethdisagree. (62—63)

45. A new Society Act should prohibit directorsrirgeceiving remuneration, unless
the society’s bylaws specifically authorize (63-64)

46. A new Society Act should prohibit paid empley&ea society from serving on
that society’s board of directors and provide apmiate transitional provisions for
existing paid employees who are director$4)

47. A new Society Act should define member byemrderto the society’s bylaws
and to the society’s register of membe($5—-66)

48. A new Society Act should require that a sodietye at least one membe(66—
68)

49. A new Society Act should require societiesddress admission of members
and qualifications of members in their bylawg8—69)

50. A new Society Act should not contain provisienabling minors to join and
participate in societies as members, directorspfbicers. (69)

51. A new Society Act should contain provisiongveitig for the creation of classes
of memberships and should require a society that dlasses to define the terms
and conditions of each class in its bylawm&9-70)

52. A new Society Act should not contain speciavigrons enabling the creation of
honorary or life memberships(70)
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53. A new Society Act should contain provisional#ishing the one member—one
vote principle as a default rule, which may be t#ispd by a contrary provision in
a society’s bylaws.(71)

54. A new Society Act should not require a sodetiyave more voting than non-
voting members.(71-72)

55. A new Society Act should contain provisiond&ng societies to impose mem-
bership fees and should require societies that sedo impose membership fees to
address the following issues in the bylaws:

(a) the purpose of the membership fees;
(b) notification of the annual amount of the memshgy fees;
(c) the amount of each member's membership fees; an

(d) the date by which the membership fees are tpaie or, if the membership
fees are payable in installments, the dates by lwthie installments are to be
paid. (72-73)

56. A new Society Act should contain provisions testrict transfers of a member-
ship interest in a society, which may be displdmga@ society’s bylaws.(73)

57. A new Society Act should avoid the phrase “gstadding” and should require
societies to define when a member is eligible te wotheir bylaws. (73-74)

58. A new Society Act should require societiesateelprovisions relating to the ex-
pulsion of members in their bylawg.74—75)

59. A new Society Act should not contain provisemabling unanimous members’
agreements that restrict the powers of directorsm@nage or supervise the man-
agement of the society or that transfer those pswerthe members or other per-
sons. (75-76)

60. A new Society Act should contain provisionseguug the timing of annual
general meetings of societies that are harmonizéd tve provisions governing the
timing of annual general meetings of companieh@Business Corporations Act.
(76-77)

61. A new Society Act should contain provisionpeesng notice of general meet-
ings of societies that are harmonized with the @ions respecting notice of gen-
eral meetings of companies in the Business CorporsitAct. (77—-78)
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62. A new Society Act should contain provisionsegung the location of meetings
of members that are harmonized with the provisgmegerning the location of meet-
ings of shareholders in the Business Corporatiocts A79)

63. A new Society Act should contain provisionseguug the quorum at a meeting
of members that are harmonized with provisions gorg the quorum at a meeting
of shareholders in the Business Corporations AGt9—-81)

64. A new Society Act should contain provisiondb&ng participation in a meeting
of members by telephone or other communicationsarkdt are harmonized with
provisions governing the participation of sharelesilin a meeting in the Business
Corporations Act. (81)

65. A new Society Act should contain a default tiudg prohibits the use of proxies,
which may be overridden by a contrary provisiomisociety’s bylaws.(82)

66. A new Society Act should not prohibit permarm@ntontinuing proxies. (82—
83)

67. A new Society Act should contain provisionatmad) to the mechanics of voting
at a meeting of members that are harmonized witlvipions relating to voting by
shareholders in the Business Corporations A@3)

68. A new Society Act should contain provisionsegung members’ resolutions
that are harmonized with provisions governing shatders’ resolutions in the
Business Corporations Act(83—84)

69. A new Society Act should continue to requiesies to file all special resolu-
tions with the Registrar of Companies in order ¢odffective. (84—85)

70. A new Society Act should contain provisionsbkng members to make pro-
posals at a general meeting of members that areetfemtion provisions governing
member proposals in the federal Bill C-21 and thekatchewan Non-profit Corpo-
rations Act. (85—-86)

71. A new Society Act should contain provisionseguwug the requisition of a gen-
eral meeting by members that are harmonized widlvipions governing the requi-
sition of a meeting by shareholders in the Busi@saporations Act. (86—-87)

72. A new Society Act should contain provisionsiting the court jurisdiction to

call a meeting of members that are harmonized \pithvisions governing the
power of the court to call a meeting of sharehadder the Business Corporations
Act. (87-88)
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73. A new Society Act should contain provisiongesgby confirming that a consent
resolution is as valid and effective as a resolufp@assed at a duly called meeting of
members. (88)

74. A new Society Act should continue to resticieties from having capital di-
vided into shares.(89)

75. A new Society Act should restrict societiesnfrdistributing assets to their
members during the society’s existence, except for:

(a) payment of reasonable compensation for gooelsjces, or other valuable
benefits provided by a member;

(b) providing financial assistance consistent witle society’s constitution, by-
laws, and the Society Act;

(c) payment of a benefit by a society with insueaparposes; and
(d) payments made pursuant to an order of the co(88—-91)

76. A new Society Act should contain provisionstied) to financial statements
that are harmonized with the financial statememts/igzions in the Business Corpo-
rations Act. (91-92)

77. A new Society Act should not restrict how aedpaises its funds or makes its
investments. (92—-94)

78. A new Society Act should not contain a requérgnthat a society have at least
one deposit account at a savings institutiof®4)

79. A new Society Act should contain provisiongrast indentures, debentures,
and receivers and receiver-managers that are hare@shwith provisions on trust
indentures, debentures, and receivers and recenamagers in the Business Cor-
porations Act. (95)

80. A new Society Act should not require socidbesbtain a special resolution in
order to issue a debenturg(95—-96)

81. A new Society Act should not require socigbemaintain a register of indebt-
edness. (96-97)

82. A new Society Act should contain general prorgsrestricting financial assis-
tance. (97-100)
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83. A new Society Act should contain a specifie thht prohibits financial assis-
tance to directors in all circumstances, exceptdases of indemnification(100)

84. A new Society Act should not require socigbegppoint an auditor. (101-02)

85. A new Society Act should have general provssmm audits that are harmo-
nized with the audit provisions in the Businesspoaations Act. (102)

86. A new Society Act should require all societieg decide to engage an auditor
to form an audit committee(102—-03)

87. A new Society Act should contain provisionsvalig a member or the Regis-
trar of Companies to apply to court for an orderappoint a person to investigate
a society. (104-05)

88. A new Society Act should contain provisiondoéng a member or director of a
society to sustain a derivative action in the narhthe society. (105-08)

89. A new Society Act should contain provisiondazing the court to make a
compliance order or a restraining order(108—09)

90. A new Society Act should contain provisionsvelig a member or other person
that the court considers appropriate to apply tatdor a remedy from oppressive
or unfairly prejudicial acts. (109-12)

91. A new Society Act should not contain provisiai®ving a member to dissent
from a fundamental change to the socie{t12-14)

92. A new Society Act should contain provisionsegung amalgamation of socie-
ties that are harmonized with the amalgamation @ions in the Business Corpo-
rations Act. (114-20)

93. A new Society Act should not contain provisialleving a society to convert
itself into a company.(120-21)

94. A new Society Act should contain provisiongveilig a society to convert itself
into a cooperative association(121-22)

95. A new Society Act should contain provisionsegamg arrangements with
members, creditors, or other persons that are hammex with provisions regard-
ing governing arrangements in the Business CorpomnatAct. (123)
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96. A new Society Act should contain provisionsegung the power to dispose of
a society’s undertaking that are harmonized witbvisions governing the disposal
of a company’s undertaking in the Business CorponatAct. (123—-24)

97. A new Society Act should contain provisionsni@ing the continuation of so-
cieties out of British Columbia and the continuatif foreign not-for-profit bodies
into British Columbia. (125)

98. A new Society Act should contain provisionseguug dissolution of societies
that are harmonized with provisions governing diggon of companies in the
Business Corporations Act(125-28)

99. A new Society Act should divide societies Herpgurpose of disposal of assets
on dissolution on the basis of whether or not theilety has a charitable purpose.
(128-30)

100. A new Society Act should provide that any @rtypremaining on dissolution
after payments of society’s debts should be paithéoMinister of Finance. This
provision should be a default rule, which may bieasgéde by an express provision
in the society’s bylaws or by a resolution of tbeisty’s members.(130)

101. A new Society Act should have provisions ginvgrthe restoration of socie-
ties that are harmonized with the restoration psowis in the Business Corpora-
tions Act. (131-32)

102. A new Society Act should not regulate the ia¢epn, incorporation, or dispo-
sition of a subsidiary of a society(132—-33)

103. A new Society Act should contain provisiongioming that societies may cre-
ate branch societies, that branch societies aresapiarate legal entities, and that
branch societies remain under the control of theiedy that created them. A new
Society Act should not include a requirement te fibtices on the creation and
termination of branch societies and should notudel a special procedure for the
incorporation of a branch society(133-35)

104. A new Society Act should not maintain the ntépp society concept. (135—-
36)

105. A new Society Act should not include provssimm occupational titles protec-
tion. Instead, those provisions should be re-erthade a freestanding statute.
(136-37)
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106. A new Society Act should contain provisiotatirey to extraprovincial socie-
ties that are harmonized with provisions relatimyextraprovincial companies in
the Business Corporations Ac{137-39)
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