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INTRODUCTORY NOTE

The British Columbia Law Institute has the honour to present:

Interim Report on Summary Administration of Small Estates

This Interim Report has been produced in the context of a larger Succession Law Reform
Project. Thisisathree year comprehensive review of the law of succession to property on
death in British Columbiathat has been undertaken with the encouragement of, and financial
support from, the Ministry of Attorney General.

At the outset of the Project the Ministry of Attorney General identified small estate adminis-
tration as an area in which recommendations for reform would be especially welcome.
Developments described in the Report have created an acute need for an inexpensive proce-
dure adapted specifically to the administration of smaller estates. In light of the importance
the Ministry attached to the matter, work on this aspect was accelerated with a view to
producing recommendations in advance of the main Project Report and setting the stage for
an early legidative response.

The summary procedure recommended has been framed so asto be compatible with boththe
existing law and with reforms that may emerge as a result of the Project. Thus the proce-
dure could be implemented through the addition of anew part to the existing Estate Admin-
istration Act and later incorporated into comprehensive succession law reform legisation.

While this is styled an “interim” report, the recommendations set out in it are final with
respect to the small estates aspect of the Project.

Ann McLean
Chair, British Columbia Law Institute

December, 2005
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Interim Report on Summary Administration of Small Estates
. Introduction

In 2003 the British Columbia Law Institute began work on the Succession Law Reform
Project, athree year comprehensive review of the law of succession to property on death in
British Columbia. The Project was undertaken with the encouragement of, and financial
support from, the Ministry of Attorney General. The objectives of the Project are:

* to consolidate the numerous provincial statutes bearing principally on suc-
cession; and

* to modernize and smplify the law of succession wherever appropriate,
building on a substantial body of work carried out by the former Law Re-
form Commission of British Columbia during the 1980's.

The Project is being carried out through a Project Committee and five topical Subcommit-
tees composed of wills and estates practitioners and legal academics volunteering their time
and expertise.

At the outset of the Project the Ministry of Attorney General identified small estate adminis-
tration as an area in which recommendations for reform would be especially welcome. The
public and members of the Bar had raised concerns that the value limits in the few provi-
sions creating expedited procedures for small estates were too low, particularly the ceiling
for transferring the registration of motor vehicles without probate or letters of administra-
tion. While those ceilings were raised in 2004, other recent legislative and regulatory
changes affecting the role of the Official Administrator have created an acute need for an
inexpensive procedure adapted specifically to the administration of smaller estates. Itisalso
clear that the concept of what amountsto a*“small estate” has changed drastically as aresult
of the decline in the value of money over several decades.

In light of the importance the Ministry attached to the matter, one of the five topical Sub-
committeesin the Succession Law Reform Project was devoted exclusively to small estates.
The Small Estates Subcommittee is chaired by a wills and estates practitioner and former
Deputy Official Administrator. Its other members are drawn from the wills and estates Bar,
the financial sector, and the Office of the Public Guardian and Trustee (which now acts as
the Official Administrator for al of British Columbia).

British Columbia Law Institute 1
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The Subcommittee examined legidlation relating to small estate administration in the rest of
Canada, other major Commonwealth jurisdictions, and the United States before formulating
the procedure for summary* administration of estates under a prescribed value that is de-
scribed in this Report.

A decision was also made to provide an interim report embodying the conclusions of the
Small Estates Subcommittee in advance of the final report for the Project as awhole, which
will be submitted in 2006. The solutions recommended here are intended to operate against
the background of existing law as well asto be compatible with reforms that may emerge as
aresult of the Project. They could be implemented through enactment of a new part of the
existing Estate Administration Act pending incorporation into comprehensive succession law
reform legidation.

While thisis styled an “interim” report, its recommendations for a new and separate regime
applicable to estates below a prescribed value are final ones. They enjoy the support of the
Project Committee and the Board of Directors of the British Columbia Law Ingtitute.

[I.  Why Orderly Administration of a Smaller Estateis|Important

A framework for the orderly disposition of the property of a deceased person is a feature of
every legal system recognizing the concept of private property. It serves social and eco-
nomic purposes extending beyond the individual interests of the deceased's spouse and
relatives. Recognizing rights of succession helps to preserve peace in the community. |If
property rights were treated as having lapsed on the owner’s death, an uncertain situation
would exist at best. At worst, there could be a potentialy violent race to seize the owner-
less property and fend off other would-be takers. In order to prevent conditions like these,
someone must be authorized by law to collect and preserve the deceased’ s property.

Efficiency in commerce requires that debts not be cancelled once the debtor or the creditor
has died. There must be away of collecting the debts. This means that someone must be
authorized to pay debts out of the assets of a deceased debtor, and to collect debts owed to
the deceased.

Responsibility for distributing the deceased’s property among those entitled to receive
obviously must be assigned as well. Legal regulation of the distribution of an estate also
serves a useful socia purpose. For example, it discourages misappropriation and may keep
the deceased’ s dependants from becoming public charges.

1. “Summary” in this context means without the full legal formality of probate or a grant of
administration, but is not synonymous with complete informality in the sense of avoidance of all
procedural requirements.

2 British Columbia Law Institute
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The importance of orderly disposition of a deceased person’s property does not diminish
with the size of the estate. Suppose someone dies intestate, leaving $20,000 in a bank
account. One poverty-stricken relative is the deceased’s only surviving next of kin and
therefore inherits the funds. The $20,000 undoubtedly represents a very significant sum to
that relative. 1t will make a great deal of difference to the relative whether or not thereisa
way of gaining access to the $20,000 without having to incur expenses that may wipe out
the benefit of that relatively small inheritance. No assistance will be forthcoming from an
executor, because the deceased had no will appointing one.

The bank, however, has a legitimate interest in protecting itself against liability. It has no
relationship with its deceased customer’ srelative and no proof that the relative is entitled to
the deposit by right of inheritance. The bank will understandably refuse to alow any deal-
ings with the account until someone provides legal documentation establishing a right to
take control of it. Asthe relative is not a spouse of the deceased customer, he or she does
not have an obvious or likely right and the bank isunwilling to take arisk. Astherdativeis
clearly impecunious, the bank has little confidence that it would be worthwhile to obtain an
indemnity agreement that the relative may be willing to sign.

Thisis not an outlandish or particularly rare scenario. If thereisno simple and inexpensive
means by which those entitled to inherit a modest estate can recover and divide its assets,
they could be excused for considering the legal system to be deficient.

[11. Normal Probate Procedure
A. Role of the Personal Representative

In British Columbia, as in other jurisdictions with a legal system derived from the English
common law, an estate is administered by a personal representative who has legal title to
the assets of the estate until the administration is complete. There are two principal kinds of
persona representatives. an executor (named in awill) and an administrator (appointed by
the court where there is no executor named, or none willing and capable of acting).?

Normally an administrator will be the deceased’ s spouse or another person who is entitled to
inherit from the deceased, although an unpaid creditor of the deceased or the Public Guard-
lan and Trustee in the capacity of Official Administrator could also apply to be appointed.

2. Within each of these categories there are certain subcategories, e.g. executor de son tort,
administrator with will annexed, administrator de bonis non, administrator ad litem. The
distinctions between these subcategories of personal representativesarenot rel evant for the purposes
of thisreport and therefore are not discussed.

British Columbia Law Institute 3
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In jurisdictions with civil law systems derived from Roman law, such as Quebec, a different
basis for succession prevails. The title to assets of the estate passes directly to the succes-
sors of the deceased on death, subject to the obligations to discharge the deceased’ s liabili-
ties. The successors are liable to contribute towards those liahilities in proportion to their
sharesin the estate.®

Regardless of the theoretical framework, developed legal systems recognize a need for
authority to be vested in someone to pay the debts of a deceased person and distribute the
balance of the deceased’s property, and for a way of securing recognition of that authority
by others.

B. Grantsof Probate and Administration

What isloosely called “probate” refers to the court-based procedure whereby a will, if any,
ispublicly confirmed or “proved” asthe last will of adeceased person and agrant of probate
or administration is issued to one or more personal representatives.

Grants of probate (also called “letters probate”) and grants of administration (also termed
“letters of administration”) are documents issued by the Supreme Court of British Columbia
under the court seal on the application of an executor or aperson seeking to be appointed as
an administrator.* Probate is issued to executors, and letters of administration are issued to
administrators. If the deceased left awill but did not name an executor init, or if no named
executor is capable and willing to act, the court may appoint an administrator instead and
grant administration “with will annexed.”

3. Cagd, The Civil Law System of the Province of Quebec (1962) at 96. The differencein this respect
between common and civil law jurisdictions may be moretheoretical than practical. Somecivil law
systems provide for an intermediary who fulfils many of the same functions as the common law
personal representative, although without having exclusive title to the assets for the purpose of the
administration. For example, art. 777 of the Civil Code of Quebec provides for the “liquidation”
(administration) of an estate by a“liquidator” who hasthe“seisin” of the deceased’ s successors for
the period of time necessary to carry out the liquidation and may claim possession of assets against
the successors. A testator may designate a liquidator by will: art. 785. If there is no liquidator
designated by will, art. 785 specifies the office devolves to the heirs, but they can designate a
liquidator by majority vote. French law provides for an exécuteur testamentaire: Miller, The
Machinery of Succession (1971) at 71-72. German law permits administration by an intermediary
called the Testamentsvollstrecker, appointed by the testator, and for a kind of court-appointed
administrator (Nachlassverwalter): ibid.

4.  Thereare numerous subcategories of each kind of grant, just as there are subcategories of personal
representatives, but they are not relevant for the purposes of this Interim Report.
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A grant of probate confirmsthat awill is considered valid and that the original will has been
filed with the court. A second purpose of the grant is to serve as official confirmation and
evidence of the executor’ s authority.

A grant of administration contains the administrator’ s appointment and is thus the source of
the administrator’ s authority to act in relation to the estate. It is aso evidence to the world
in general of that authority. A grant of administration “with will annexed” serves these
purposes and in addition functions like agrant of probate in confirming the validity of awill.

Grants are issued on the strength of affidavit and documentary evidence submitted by the
executor or person applying for appointment as the administrator. This evidence refers to
the fact of death, the existence of awill if the deceased has left one, or states that a diligent
search has been made for a will and none has been found. The origina will isfiled in the
court and remains there on public record. The affidavit evidence is accompanied by a
“disclosure document” in prescribed form setting out the assets and liabilities of the estate,
their estimated value, and identifying the persons to whom the balance of the estate that is
left after payment of debts and expenses is to be distributed under the will or the law of
intestate inheritance, as the case may be.

The court registry carefully examines the sworn materia filed for compliance with the
requirements of the Estate Administration Act and the Rules of Court. This will include
checking whether notices of the application have been sent to all persons entitled to receive
them under s. 112 of the Act. In the case of applications for appointment of an administra-
tor, the registry checks to see if al persons with an equal or greater right to be appointed
have been “cleared off,” i.e. whether their written consentsto the applicant being appointed
administrator, with or without bond, have been filed. The registry also checks whether
consents of creditors of the estate are filed as well.

If the registry finds the material to bein order, the application is put before ajudge or master
to ruleonit. The order isusually made without any oral hearing, unless for some reason an
aspect of it must be spokento. The order may be made informally. Inthe Vancouver, New
Westminster and Victoriaregistriesajudge will smply sign alist of applicationsthe registrar
has approved. In other Supreme Court registries a judge will sign an informal document
known as afiat with respect to each application. If the order is for the grant to issue, the
registry prepares the grant and affixes the court seal.

This procedure is known as “common form probate” if awill isinvolved. Thereis a second
form of probate in which the validity and contents of awill are provenin open court. Thisis
called “solemn form” probate. It is much more rarely used, and is chiefly employed when
thereis a dispute over the validity of awill.
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A grant is necessary to accomplish certain tasks that personal representatives may have to
carry out. For example, in order to transfer land to a beneficiary, a personal representative
must first have it registered in his or her own name. To do this, the persona representative
must file a court-certified copy of the grant and a copy of the disclosure document in the
Land Title Office.®

In other contexts, grants provide assurance to third parties that they are dealing with the
correct person when asked to pay money owed to the estate, release assets belonging to the
estate, or accept areceipt issued on behalf of the estate.

Financia institutions will require probate or letters of administration to be obtained before
allowing dealings with deposit accounts, contents of safety deposit boxes, and other assets
belonging to the estate whenever their aggregate value is above alimit which varies between
ingtitutions. Sources in the financial sector whom the Subcommittee has consulted advise
that the average limit for alowing dealings without grant among the chartered banks is
about $30,000, athough a few banks have higher limits. If the aggregate value of the
deceased customer’ s funds and other assetsis below the limit, an executor or a spouse of the
deceased who is solely entitled to them may be permitted to take control of them without a
grant on providing the deceased’ s will and proof of death. The executor or spouse will also
be required to sign an agreement to indemnify the institution against any lossthat may result
from release of control of the assets.®

This practiceis discretionary, however, and each case is assessed individually. A spouse or
executor wishing to gain access to the deceased’s assets without first obtaining a grant
generally must be known to the financial institution, for example through a customer rela
tionship. Banks are always in a position to insist on court-authenticated proof of the appli-
cant’stitle to deal with the assets.’

5. Land Title Act, R.S.B.C. 1996, c. 250, s. 266(1)(a), (5).

6. In somecasesafinancial institution will allow a child or other beneficiary of the deceased to take
control of the deceased’ s account without a grant after obtaining an indemnity from that person.

7. Section 40(1)(b)(i) of the Bank Act, S.C. 1991, c. 46 provides that a bank may rely on an
authenticated copy of awill, grant of probate, letters of administration, or acertificate thereof under
acourt’s seal as“sufficient justification and authority for giving effect” to atransmission (transfer
of title by operation of law) by reason of adeath. Thisappliesto deposits, property held by the bank
as security or for safekeeping, and rightsto a safety deposit box and its contents. The only means
by which a court-authenticated copy of awill would be obtained in British Columbiais through
taking out a grant of probate or administration with will annexed. The bank is also authorized by
s. 460(1)(b)(ii) to rely on an authenticated copy of a notarial will, but this variety of testamentary
instrument, which does not need to be probated, is only used in Quebec.

6 British Columbia Law Institute
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The practice among credit unions is smilar, with each institution having its own internal
guidelines regarding the maximum value of assets that should be released or transferred
without a probate or letters of administration first having being obtained.?

V. Impracticality of Normal Probate Procedurein Smaller Estates

The formality of the documentation required for obtaining a grant of probate or letters of
administration creates difficulties for anyone applying without professional legal assistance.
Legal expenses can be significant, particularly if relatives of the deceased need to be traced
in order to give the required notices. A court filing fee is charged if the value of the estate
has a value of more than $25,000.° If aminor or a mentally incapable person is interested
in the estate, afurther fee is payable when the required notice and copies of the application
documents are given to the Public Guardian and Trustee.® In addition, a person applying
to be appointed as administrator must provide a bond unless all persons having an equal or
higher right to be appointed consent to the administrator acting without bond, or the court
dispenses with bonding. (Executors do not have to provide a bond.) Where a bond is
necessary, its cost is paid out of the estate. While the court may dispense with abond on the
basis that its cost would deplete the estate to an unreasonable extent, this relief is not auto-
matic.™

The expense of obtaining a grant under the regular procedure with legal assistance makes
the exercise impractical in smaller estates. It is especially impractical if there is no real
property in the estate that would require the personal representative to obtain a grant in
order that atransfer or other dealing with the real property could be registered in the Land

8. A recentamendment totheFinancial IngtitutionsAct, R.S.B.C. 1996, c. 141 has facilitated transfer
of credit union depositson death without probate or |etters of administration. Section 84(1) permits
a credit union depositor or holder of non-equity shares to nominate a person in writing to receive
depositsand non-equity shares on thedepositor’ sdeath. Until December 31, 2004, s. 84(1) imposed
a $10,000 limit on the value of deposits and non-equity shares which could be automatically
transferred on death in this manner. An amendment by the Financial Institutions Satutes
Amendment Act, 2004, S.B.C. 2004, c. 48, s. 53 that removed the limit cameinto force on that date.
Asaresult, acredit union deposit in any amount and non-equity sharesin the credit union can now
be transferred on death without probate or grant of administration to a nominee.

9. Currently the fee for filing an application for probate or administration is set at $208. Thisisthe
same as the standard fee charged for commencing a proceeding in the Supreme Court: Rules of
Court, App. C, Sch. 1, item 7.

10. Currentlythisfeeis$300: Public Guardian and Trustee Fees Regulation, B.C. Reg. 475/2003, Fee
Schedule, item 4.

11. Seetheheading “1. Section 17(b) of the Estate Administration Act” below.
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Title Office . Inintestacies, thereis no will that needsto be proved. Intestacy and absence
of real property are typical of small estates.

Many estates, large and small, are administered without obtaining grants of probate or
administration. As probate fees apply to estates with a value of more than $25,000, there is
an incentive to avoid the procedure wherever possible®  Joint ownership is used increas-
ingly widely in more substantial estates as well as small ones to avoid probate fees and to
simplify the transfer of property after death to spouses and other successors. Property that
is jointly held generally passes directly to the surviving joint owner or owners, outside the
estate of the joint owner who dies first.*

Designations of beneficiaries of life insurance, RRSPs and RRIFs are used as estate planning
vehicles, in part for similar reasons. The proceeds of alifeinsurance policy or an RRSP pass
outside the estate of the insured or plan member if a beneficiary has been designated to
receive them.™ Trusts are also used in more complex estate planning to bypass probate.

Those administering an estate, especially a small one, will try to avoid the probate process
by gathering the assetsto the greatest extent possible simply by providing proof of death and
awill, if any, and by signing indemnity agreements. These alternatives are not availablein all
stuations, however. 1n 2004/05 approximately 44% of all applications for grants of pro-
bate and administration in British Columbia related to estates under $100,000 in value.*®

Processing these applications takes up one-third of probate registry staff time.'” It isironic

12. Theterm “real property” referstoland or interestsin land. Sections 265 and 266 of the Land Title
Act, R.S.B.C. 1996, c. 250 require a certified copy of a grant of probate or |etters of administration
to accompany an application for registration of land in the name of the personal representative,
which under s. 260(3) is a necessary step before a transfer from the personal representative to a
beneficiary or purchaser may be registered.

13. Probatefeesamount to 0.6% of the value of the estate between 25,000 and $50,000 plus 1.4% of the
excess over $50,000: Probate Fee Act, S.B.C. 1999, c. 4, s. 2(3).

14. The deceased joint owner’s interest will not pass beneficially to the surviving joint owner if the
survivor was a trustee of the deceased’ sinterest in the jointly owned property.

15. Insurance Act, R.S.B.C. 1996, c. 226, s. 54(1); Law and Equity Act, R.S.B.C. 1996, c. 253, ss.
49(2)(c), 51(2)(c).

16. According to data provided by the Court Services Branch of the Ministry of Attorney General, out
of atotal of 8,723 applications for probate and administration made in British Columbiain fiscal
2004/05, 3,810 concerned estates under $100,000.

17. Information provided in October 2004 by the Court Services Branch, Ministry of Attorney General.
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that in larger estates probate is avoided through sophisticated estate planning, while estates
of the less prosperous are drawn into the regular probate stream, where the associated
expenses and probate fees erode modest inheritances.

V. Current Legidative and Regulatory Framework Applicableto Small Estatesin
British Columbia

A. Existing Legidative Provisons Relating to Small Estates

Certain legidative provisions now in force in British Columbia are aimed at relaxing some
requirements of regular probate procedure in estates below a certain size or described as
“small” without reference to avalue ceiling. These provisions are discussed below.

1. ProvVISIONS GIVING RELIEF FROM BONDING REQUIREMENTS
(a) Section 17(1) of the Estate Administration Act

One of the grounds on which section 17(1) of the Estate Administration Act*® permits the
court to dispense with the requirement for an administration bond is that there is sworn
evidence that “the estate is of small value.” “Small value” is not defined for the purposes of
this provision, and there appear to be no reported decisions setting out guidelines for its
interpretation.

(b) Section 3(4) of the Probate Recognition Act

Section 3(4) of the Probate Recognition Act® alows the court to dispense with a bond
when it is sought to have letters of administration resealed in British Columbia and the estate
is “of small value.” Resealing is a procedure whereby a grant of probate or administration
issued in another Canadian province or territory, or a Commonwealth jurisdiction prescribed
by regulation, is confirmed in British Columbia to enable the personal representative named
in it to administer assets located here. The Probate Recognition Act does not define “small
value” for the purposes of this provision.

18. R.S.B.C. 1996, c. 122.

19. R.SB.C. 1996, c. 376.
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2. SECTION 20 OF THE ESTATE ADMINISTRATION ACT

Section 20 of the Estate Administration Act allows someone to be appointed as the adminis-
trator of an estate less than $25,000 in value without a court order. This limit was raised
from $10,000 in 2004.%°

The person seeking appointment as administrator must satisfy the registrar by affidavit that
he or she is competent to take out administration and that the value of the estate is no
greater than $25,000.% If the registrar is satisfied of this, letters of administration with or
without will annexed must be issued to the applicant.?

Theregistrar has the power to dispense with an administration bond on the same grounds as
the court may dispense with bonding in a regular application for grant of administration,
namely if there is sworn evidence that there are no debts, the applicant is the beneficiary, or
that all parties beneficialy interested in the estate consent to the applicant acting without
bond.” Requirements as to the form of the bond are relaxed somewhat.

An applicant must comply with all the requirements under section 112 of the Estate Admin-
istration Act for giving notice of an application for appointment as administrator and a copy
of the will, if any, to persons with interests in the estate.”> Under another 2004 amendment
to section 20, the Official Administrator is not required to satisfy the registrar when applying
for administration under the section that the deceased has no relatives entitled to shareinthe
distribution of the estate who are ready and competent to act as administrators.®

Except for the absence of probate and filing fees and the fact that the grant of administration
isissued by the registrar without a desk order by ajudge, there is no difference between the

20. Attorney General Statutes Amendment Act, 2004, S.B.C. 2004, c. 57, s. 11(a).

21. Section 20(3).

22. Section 20(4).

23. Section 20(6).

24. A bond may be accepted with whatever sureties the registrar thinks fit: s. 20(5). The normal
reguirement under Rule 61(27) of the Rules of Court is for two sureties whenever a surety bond is

offered instead of an insurance or bonding company’ s guarantee.

25, Section 20(7). ThePublic Guardian and Trustee, when applying for administration in the capacity
of Official Administrator, is exempted from this requirement by s. 112(9).

26. Section 20(3.1), added by S.B.C. 2004, c. 57, s. 11(h).

10 British Columbia Law Institute



Interim Report on Summary Administration of Small Estates

procedure under s. 20 of the Estate Administration Act and aregular application for a grant
of administration. The same documentation is required, the same examination of the docu-
ments takes place within the registry, and the person applying for administration must follow
the same procedures before filing.

3. SECTIONS 120 TO 126 OF THE ESTATE ADMINISTRATION ACT

Sections 120 to 126 of the Estate Administration Act do not apply only to small estates, but
would be of some benefit to the family of a deceased wage-earner who did not leave behind
substantial wealth. They provide for payment of up to three months wages earned by a
deceased “worker” directly to the worker’s surviving spouse, without deduction for debts
and without the need for probate or letters of administration.?”  These provisions apply if
the deceased was employed in an industry covered by Part 1 of the Workers Compensation
Act.® Part 1 covers all employers and workers in British Columbia except those exempted
by the Workers Compensation Board.?

4. SECTION 18 OF THE MOTOR VEHICLE ACT

Section 18 of the Motor Vehicle Act ¥ alows a motor vehicle licence to be transferred into
the name of another person when a licence holder dies, without agrant of probate or admin-
istration. The section applies only if certain conditions are met. The person seeking the
transfer must satisfy the Insurance Corporation of British Columbiathat the “total estate” of
the deceased licence holder does not exceed $25,000. The will, if any, must be produced
and proof of the consent of a person entitled under the will must be provided. In anintes-
tacy, the consent of all persons entitled to share in the estate is needed. The limit in section
18, like that in section 20 of the Estate Administration Act, was raised from $10,000 to
$25,000 in 2004.**

27. Sections 121, 122.
28. Section 120.

29. Workers Compensation Act, R.S.B.C. 1996, c. 492, s. 2(1). “Employer” and “worker” areterms
broadly defined in s. 1 of the Act.

30. R.S.B.C. 1996, c. 318.

31. SeeSB.C. 2004, c. 57, s. 18.
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5. SECTION 268 OF THE LAND TITLE ACT

Section 268 of the Land Title Act® gives the land titles registrar discretion to dispense with
resealing of agrant of probate or letters of administration issued in another province in cases
of “hardship, economic or otherwise” if the net value of the estate is less than $50,000.
Section 268 would enable the registrar to accept the extraprovincialy issued grant as proof
of the title and authority of a personal representative to be registered as owner of, and to
deal with, land in British Columbia.

The $50,000 limit applies to the net value of the entire estate, not merely the value of assets
located in British Columbia. What would amount to hardship for the purpose of section 268
is not defined, although the reference to economic hardship presumably indicates that the
expense of an application for resealing in relation to the size of the estate is a factor for the
registrar to consider, along with the other circumstances of each case. It may be noted that
section 268 gives no power to the registrar to waive the need for a grant of probate or
administration altogether.

6. SECTION 2(b) OF THE PROBATE FEE ACT

Section 2(b) of the Probate Fee Act®® statesthat no fee is payable under the Act if the value
of the estate does not exceed $25,000. For this purpose, “value of the estate” means the
gross value of the real and personal property of the deceased situated in British Columbia
that passes to the personal representative at the date of death, as set out in the disclosure
document filed as part of an application for a grant.

7. SECTION 7 OF THE MANUFACTURED HOME REGULATION

Currently the Manufactured Home Regulation requires that a certified copy of a grant of
probate or letters of administration must be provided in order to transfer a manufactured
(mobile) home of a deceased owner to a beneficiary or purchaser.®® The regulation provides
an exception if the fair market value of the estate is under $25,000. In that case a transfer
may be recorded on the strength of a copy of awill and an affidavit by each executor that the

32. Supra, note 5.

33. Supra, note 13.

34. Probate Fee Act, supra, note 13, s. 1. “Grossvalue’ is not defined in the Probate Fee Act, but the
termisnormally used to refer tothetotal value of assetsthat passto a personal representative before
the deduction of debts and expenses of administration.

35. B.C. Reg. 441/2003.
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estate is worth less than $25,000. The affidavit must also affirm the executor’s belief that
the will is genuine and unrevoked, to the best of the executor’s knowledge.*® The exception
does not apply to intestacies.

8. EFFECT OF CURRENT BRITISH COLUMBIA SMALL ESTATE LEGISLATION

Except in connection with the transfer of a motor vehicle licence or a manufactured home,
British Columbia does not have a mechanism for the orderly administration of small estates
that is easier to use and substantially less costly in practice than normal probate procedure.
Section 20 of the Estate Administration Act differs only nominaly from the procedure
applicable in normal applicationsfor administration with or without will annexed by allowing
the grant to be issued by the registrar without referral to ajudge. Availability of the proce-
dure under section 20 makes no practical differenceto the applicant in terms of the complex-
ity of the steps required at the pre-filing stage and the documentation that must be submit-
ted.

B. Recent Changes Regarding the Role of the Official Administrator
1. AMENDMENTS GIVING OFFICIAL ADMINISTRATOR DISCRETION NOT TO ACT

Until 2003 section 41(1) of the Estate Administration Act required the Public Guardian and
Trustee, in the capacity of Official Administrator, to apply for agrant of administration if the
spouse, heirs, or next of kin of a deceased person in British Columbiawho would be compe-
tent to take out administration renounced their right to do so, or requested that an adminis-
trator be appointed. Section 40(2) of the Act also required the Official Administrator to
apply if a resident of British Columbia, or a non-resident with assets in the province, died
intestate or had named a non-resident executor, and there were no relatives in the province
entitled to sharein the distribution of the estate who were ready and competent to apply for
agrant of administration. Thisduty to act as“administrator of last resort” arose irrespective
of the value of the estate or whether the estate was insolvent. The Official Administrator
was obliged to obtain a grant even if the expenses of administration exceeded the value of
the estate.

In May 2003, amendments were made to sections40(2) and 41(1) of the Estate Administra-
tion Act, giving the Official Administrator a discretion to act or not as administrator in any
given case. The amendments also added section 41.1 to the Estate Administration Act,

36. Ibid., s. 7(2).
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which prevents a court from appointing the Official Administrator asthe administrator of an
estate without the Official Administrator’s prior consent.*’

2. NEw FEE STRUCTURE FOR ESTATE SERVICES

A new fee structure for the Office of the Public Guardian and Trustee was introduced in
April 2003. The new fee structure includes a minimum fee of $3,500 for the administration
of an estate of a deceased person, and a $75.00 per hour charge for staff time spent in
identifying and locating heirs.®

3. TERMINATION OF INFORMAL “NO-GRANT NOTICE” ARRANGEMENT

Until 2004 the Official Administrator was able to make use of an informal arrangement with
the registries of the Supreme Court when acting as administrator of last resort in estates
below $10,000. Thiswas the limit under section 20 of the Estate Administration Act as it
then stood. Under this arrangement, the Official Administrator’s office forwarded a memo-
randum to the registry called a “no-grant notice,” indicating that it proposed to administer
the estate without a grant. This arrangement allowed the Official Administrator to collect
and distribute very small estates among the relatives of deceased persons while minimizing
depletion of the estate through probate expenses.

This arrangement, although practical, had no legidative basis. At approximately the same
time as the limit on the size of estates qualifying for administration under section 20 was
raised from $10,000 to $25,000 in 2004, the arrangement was terminated.*

4. A REDUCED ROLE FOR THE OFFICIAL ADMINISTRATOR IN SMALL ESTATES

Following the introduction of the changes to sections 40(2) and(41(1) of the Estate Admin-
istration Act, the Office of the Public Guardian and Trustee published a policy statement
containing the following paragraph:

The PGT [Public Guardian and Trustee] intends to use its discretion to decline to
administer estates wherethereis no financial benefit to the heirs, or public interest to be
served, in applying for letters of administration. Such situations may include; estates

37. Miscellaneous Statutes Amendment Act (No. 2), 2003, S.B.C. 2003, c. 37

38. Public Guardian and Trustee Fees Regulation, B.C. Reg. 312/2000, asam. by B.C. Reg. 83/2000,
B.C. Reg. 475/2003.

39. See, supra, under the heading “ Section 20 of the Estate Administration Act” and note 20.
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where the total value of the assets are less than the cost of administration; insolvent
estates; and estates where there are family members available to take responsibility.

The Public Guardian and Trustee will decline to act in the capacity of Official Administrator
in estates with a gross value of less than $5,000, as it has been found that funeral and estate
administration expenses will practically exhaust that amount, leaving no property to be
administered.*

Asthe extract fromthe policy statement suggests, the conferral on the Official Administrator
of a discretion to decline to act, increases in fees fixed by regulation that the Official Ad-
ministrator is obliged to charge for estate administration services, and termination of the de
facto ability to administer estates under $10,000 informally without grant, will likely reduce
significantly the degree to which the Official Administrator will be involved with small
estatesin the future.

Decreasing involvement of the Official Administrator heightensthe need for a procedure that
would make private as well as public administration of a small estate less complex, onerous,
and costly.

VI. Overview of Small Estate Legidation in Canadian and Selected Foreign
Jurisdictions

A. Canada
1. PrINCIPAL CANADIAN MODELS

Legidation concerning small estates in other Canadian provinces and territories follows
three principal models.

(a) Summary Administration Without Grant
The firss model is found in Alberta, Manitoba, Saskatchewan, the Northwest Territories,

and Nunavut. It alowsfor a“summary” (informal) administration without probate or letters
of administration if the value of the estate is below a specified figure. In Alberta* and

40. Conversation with the Director of Estate Administration, Office of the Public Guardian and Trustee,
4 February 2004. The Official Administrator doesnot arrangethe burial of indigents. Thisisdone
by the Ministry of Employment and Income Assistance.

41. Public Trustee Act, S.A. 2004, c. P-44.1, s. 13(1). Thedollar amount of thelimit is currently fixed
by Alta. Reg. 241/2004, s. 2(1).
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Saskatchewan®? the limit is $5,000 and the estate must consist solely of personal property.
In Manitoba the limit is $10,000 and the estate may include rea property, athough the
procedure only applies to persona property unless the court also vests real property in
whomever is named in the order to dispose of the assets.*  In the Northwest Territories”
and Nunavut® the procedure applies to estates with a net value of not more than $10,000.

In Manitoba and Saskatchewan an order of a court having jurisdiction in probate mattersis
required. The court may appoint any person to administer the estate according to the terms
of the order.®® In Alberta, the Northwest Territories and Nunavut the procedure is only
available to the Public Trustee, but no prior court authorization is required. In Albertaand
the territories the provisions call for immediate distribution of certain personal effects that
would be expected to have little or no market value, sale of the remainder of the property,
application of the proceeds to debts of the estate, and the doing of “all things necessary to
complete the administration of the estate.”*” The Manitoba and Saskatchewan legislation
requires disposition of the assets as directed by the court in relation to the payment of
funeral expenses, debts of the deceased, and payment of the balance to the beneficiaries or
next of kin.*®

The territorial legidation provides that a letter from the Public Trustee, addressed to a
manager of abank or person in possession of property of the deceased and advising that the
Public Trustee is acting under the legidation, is conclusive evidence that the Public Trustee

42. Administration of Estates Act, S.S. 1998, c. A-4.1, s. 9(1).

43. Court of Queen's Bench Surrogate Practice Act, C.C.S.M. c. C290, s. 47(1). The office of the
Public Trustee of Manitoba informed the Subcommittee that the power to vest real property in
connection with a summary administration under s. 47(1) has not been in recent use.

44, Public Trustee Act, RS.N.W.T. 1988, c. P-19, s. 26(1).

45. Public Trustee Act, R.S.N.W.T. 1988, c. P-19, s. 26(1), as duplicated for Nunavut by s. 29 of the
Nunavut Act, S.C. 1993, c. 28.

46. Supra, notes 42 (Sask.) and 43 (Man.).

47. Qupra, notes44 and 45 (N.W.T. and Nunavut, respectively) and 41 (Alberta). With respect to the
distribution of personal effects, the Alberta statute directs that “articles of personal use’ be
distributed “in any manner the Public Trustee considers appropriate.” Theterritorial statutes call
for “wearing apparel and articles of personal use or ornaments’ to be distributed in the Public
Trustee' s discretion to one or more of the family and relatives of the deceased.

48. Qupra, notes 42 (Sask.), s. 9(2) and 43 (Man.).
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isthe administrator.”® Alberta s provision calls for use by the Public Trustee of a prescribed
form for this purpose.®

(b) Election By Public Trustee To Administer Without Grant

A second model, found in Alberta and Nova Scotia, with a variant in New Brunswick,
allows the Public Trustee to elect to administer an estate without taking out a grant in the
normal manner. The election is made in writing and filed with the registry of the court. On
filing, the Public Trustee thereupon acquires the same authority asif agrant had been issued
in the norma manner. Following completion of the administration, accounts are filed with
the court. In Albertathe value ceiling for availability of the election procedure was recently
raised to $50,000.>* In Nova Scotia the ceiling is $10,000. In New Brunswick the limit is
$3,000, and the Public Administrator (equivalent of the Public Trustee) must file an affidavit
establishing that the probate value of the estate is not below $3,000, rather than merely a
written election.>

The Alberta and Nova Scotia legislation specifies that a certified copy of the filed election is
equivalent to letters of administration for al purposes.® In New Brunswick, letters of
administration are issued to the Public Administrator.*

The Alberta Public Trustee Act requires that if the value of the estate is found after an
election isfiled to be in excess of the statutory ceiling for the election procedure by more
than twenty per cent, the Public Trustee must file a memorandum stating the fact in the
court registry and may then apply for a grant of administration in the normal way.*

49. Supra, notes44 (N.W.T.) and 45 (Nu.), s. 26(2).

50. Supra, note 41, s. 13(2).

51. Supra, note 41, ss. 16(1)-(5); Alta. Reg. 241/2005, s. 3(1).
52. Public Trustee Act, R.S.N.S. 1989, c. 379, s. 16(1).

53. Probate Court Act, S.N.B. 1982, c. P-17.1, s. 20(2).

54. Supra, note 41, s. 16(5) (Alta) and note 52, s. 16(5) (N.S.).
55. Supra, note 53, s. 20(3).

56. Supra, note 41, s. 16(6).
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(c) Issuance of Letters of Administration by the Registrar

This model is represented by section 20 of British Columbia' s Estate Administration Act,
discussed above. The Y ukon Territory has an identical provision alowing letters probate or
letters of administration with or without will annexed to be issued by the probate registrar
instead of the court if the gross value of an estate is below $25,000.>" The registrar is given
the authority to dispense with an administration bond and aso has discretion regarding
sureties.  The procedure is available to both private applicants as well as to the Public
Guardian and Trustee in British Columbia and the equivalent Y ukon official.

2. COURT ASSISTANCE TO APPLICANTS FOR GRANT

Two provinces require an application for probate or administration to be prepared by court
registry officials in estates below a certain size at the option of the applicant. The apparent
purpose isto alow the applicant representative to obtain a grant without legal assistance.

Alberta s provision states that if an estate consists only of personal property with an aggre-
gate value of $3,000 or less, an application for probate or administration may be prepared on
behalf of the applicant by the court clerk, who also issues any required notices on the appli-
cant’s behalf.®

Saskatchewan has a similar provision applicable to estates up to $10,000 in value, not
necessarily restricted to personal property. The applicant for the grant must be aresident of
Saskatchewan. Creditors applying for administration are not €eligible to take advantage of
this service.®

B. United Kingdom
In England the Public Trustee is empowered to administer “estates of small value.”®

“Small value” is not defined for this purpose. The Public Trustee is also under a duty to
administer an estate with a gross capital value of less than £1000 in some circumstances.®*

57. Estate Administration Act, R.S.Y. 2002, c. 77, s. 20.

58. Administration of Estates Act, R.S.A. 2000, c. A-2, s. 19.
59. Supra, note 42, s. 7(1).

60. Public Trustee Act 1906, 6 Edw. 7, c. 55, s. 2(1)(a).

61. Ibid., s. 3(1). If someonewhowould beentitledtoapply for an order for administration by the court
requests the Public Trusteeto act, and if the persons beneficially entitled to the estate are “ of small
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A number of enactments allow payment by public authorities and specified institutions of
small amounts of money owed to deceased persons directly to their dependents without a
need for probate or a grant of administration.® These typically relate to such debts as
arrears of wages, pension entitlements, benefits under various insurance schemes, and
payments to holders of government securities. By the Administration of Estates (Small
Payments) Act 1965,% the amount payable under the statutes of this kind listed in the sched-
ulesto that Act isfixed fromtimeto time by astatutory instrument. Currently the amount is
fixed at £5000 by the Administration of Estates (Small Payments) (Increase of Limit) Order
1984.% The Act also extends the ability to make payments up to this amount to cases in
which the deceased had awill.

Some enactments also authorize the disposition of personal effects of public employees and
armed services personnel to their dependents or relatives without a need for intervention by
apersonal representative.

In Scotland the sheriff’s clerk may be required to prepare the documentation leading to
confirmation, the Scottish equivalent to probate or letters of administration, if the estate is
below a specified size. If awill wasleft, the applicant for the confirmation provides the will,
the death certificate, the personal details of the deceased and his or her family, and a inven-
tory of the estate and its value as of the date of death. The sheriff’s clerk takes the appli-
cant’s oath, prepares the necessary court forms and issues the confirmation.®® In an intes-
tacy, the procedure is similar except that a“bond of caution” may also be required, similar to

means,” the Public Trustee must administer the estate unless thereis“good reason” to (continued)
refuse. A court in which a proceeding for administration has been commenced may also transfer
the administration of the estate to the Public Trustee if it appears that the estate can be more
economically administered by the Public Trusteethan by the court, or if thetransfer is expedient for
any other reason: ibid., s. 3(5). In either case, there must be a personal representative appointed
before the request is made to the Public Trustee, as this is necessary before an action for
administration can be ingtituted: Halsbury, 4" ed., vol. 17(2), p. 390, para. 709.

62. Seetheheading “Sections 120-126 of the Estate Administration Act,” supra, where similar British
Columbia legidation is discussed.

63. 1965, c. 32.
64. S..1984/539.
65. Small Testate Estates (Scotland) Act 1876, 39 & 40 Vict., ¢. 22, s. 3; see Scottish Executive internet

website: http://www.scotland.gov.uk/library5/social/waad-02.asp, “What to do after a death in
Scotland,” subheading “12. Small Estates.”
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an administration bond.®*® The limit on estate value for these procedures has recently been
increased to £30,000.%

C. New Zealand

The New Zealand Public Trust Act 2001% establishes the Public Trust as a public corpora-
tion with arole similar to that of the Public Trustee in Canadian jurisdictions. It containsan
“election” procedure similar to that in Albertaand Nova Scotialegidlation. The Public Trust
IS given power to elect to administer without grant where a person dies leaving property in
New Zeaand having a gross value not exceeding NZ$120,000 and no one else has obtained
agrant in New Zealand to administer the estate.”

D. Australia

For the most part, Australian state legidation concerning the administration of small estates
closely resembles the legidation in effect in various Canadian provinces. New South Wales,
Victoria, Western Australia, and the Northern Territory allow applications for grant in
estates below a specified size (ranging from A $10,000 to A $25,000) to be issued by the
registrar rather than the court.™

In Victoria, the district registrar is required to prepare the application for grant in an estate
under A $25,000 (or A$50,000 if the sole beneficiaries or heirs are the spouse and children
of the deceased.)™

Several Australian states empower the Public Trustee, “trustee companies’ (i.e. private trust
companies) or “state trustees’ (similar to official administratorsin B.C.) to file an election
to administer an estate below a gross value ceiling without the need for grant. The ceiling

66. Intestate Widows and Children (Scotland) Act, 1875, 38 & 39 Vict., c. 41, s. 3; see also Scottish
Executive internet website, supra, n. 65.

67. Confirmation to Small Estates (Scotland) Order 2005, No. 251, SSI 251, effective 1 June 2005.
68. 2001, No. 100.
69. Ibid., s. 93.
70.  Wills, Probate and Administration Act 1898 (N.S.W.), s. 101; Administration and Probate Act 1958
(Vic.), s. 71; Administration Act 1903 (W.A.), s. 55; Administration and Probate Act, ss. 106-108
and Administration and Probate Regulations, s. 2A (N.T.).

71. Administration and Probate Act 1958 (Vic.), s. 71.
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on the size of estate where thisis permitted is A$50,000 in New South Wales™ and Western
Australia™ and A $100,000 in Queendand.™

In addition to making the election procedure available to its Public Trustee and to “trustee
companies’ administering estates below A$50,000, New South Wales has an additional
summary administration procedure available to the Public Trustee. After advertising to the
extent the Public Trustee deems appropriate, that official may liquidate an estate, pay its
liabilities, and distribute the residue without either grant or written election if it is below
A$10,000 in value and if the Public Trustee has no knowledge of any application for grant
having been made.” Under the non-grant, non-election procedure the only document that
needsto be filed with the court isthe will, if thereisone. The same fees are chargeable asiif
probate or administration had issued to the Public Trustee, however.™

Queendand allows its Public Trustee to administer personal property belonging to an estate
without grant or election if the value of the estate less the value of any realty is less than
A$75,000.”7 In Victoria, where “State Trustees,” a corporate equivaent of a Public
Trustee, isauthorized to administer an estate, State Trustees may simply publish a notice of
intention to administer in a daily newspaper. It is then deemed to have been granted pro-
bate or administration fourteen days after the notice appears.”

E. United States

There are three principal kinds of U.S. state legidation dealing with small estate administra-
tion, although great variations are found among the states. The first allows direct adminis-
tration of the estate by the intestate heirs or beneficiaries under a will, without the involve-
ment of the personal representative, if any. The second is ameans of collecting tangible and
intangible assets of the estate by the dependents or heirs of the deceased on the strength of

72. Public Trustee Act 1913 (N.S.W.), s. 18A; Public Trustee Regulation 2001, s. 34(1).
73. Trustee Companies Act 1987 (W.A.), s. 10; Trustee Companies Regulations 1988, s. 4.
74. Trustee Companies Act 1968 (Qld.), s. 12.

75. Public Trustee Act 1913 (N.SW.), s. 34A(1); Public Trustee Regulation 2001 (N.S.W.), s. 34(3).

76. Public Trustee Act 1913, s. 34A(2).
77. Public Trustee Act 1978 (Qld.), s. 35.

78. Administration and Probate Act 1958 (Vic.), s. 79.
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an affidavit evidencing entitlement. Some states have enacted both regimes. Both regimes
are reflected in the Uniform Probate Code promulgated by the National Conference of
Commissioners on Uniform State Laws (NCCUSL). A third procedure is available if the
estate does not exceed the total amount of certain statutory allowances and privileged claims
that have a super-priority in the order of payment under state law. These procedures are
briefly described below, as well as the New Y ork “voluntary administrator” procedure.

1. SUCCESSION WITHOUT ADMINISTRATION

Thisregime allows a certain class of those eligible to inherit to assume direct administration
of an estate without the intervention of a personal representative, if the estate is below a
certain size. Usually this procedure must be authorized by an order of a court having
probate jurisdiction. The eligible class varies from state to state, but typically includes the
spouse and children of the deceased, other heirs eligible to take on intestacy, beneficiaries
under awill if there is one, and sometimes creditors. Those assuming administration in this
manner take their respective shares of the estate immediately and assume the same liabilities
toward creditors that the personal representative would have, to the extent of the value of
the property they actually receive.

This mechanism is similar to the manner in which property of a deceased person passesin
civil law systems. In fact, the Uniform Probate Code states that the concept is“drawn from
the civil law and is a variation of the method which is followed largely on the Continent in
Europe, in Louisiana and in Quebec.”

The size of an estate in which this procedure may be used varies considerably between
states. In Californiathe surviving spouse and minor children of a decedent may petition to
have the estate assigned to them directly if the net value over and above liens and encum-
brances and any “probate homestead interest” is not more than U.S.$20,000.% In Floridaa
smilar procedure is available if the value net of exempt property is not more than
U.S.$75,000.%

Usually there must be sworn evidence that probate or administration has not been previously
granted in the estate and that no application for it is pending at the time the petition for
direct vesting is presented.

79. Uniform Probate Code, Art. I11, part 12, General Comment preceding 88 3-312 to 3-322.
80. Probate Code (Cal.), § 6602.

81. Satutes (Florida), Title XLII, § 735.201(2).
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2. COLLECTION OF ESTATE BY AFFIDAVIT

Themgority of U.S. states have enacted another procedure whereby a successor may obtain
a transfer of property belonging to a small estate and payment of debts owing to the de-
ceased, without the authority of a probate court or the appointment of a personal represen-
tative. 1n some states the consent of the personal representative, if any, isrequired. Some
states also require the affidavit to be filed in the registry of the court with jurisdiction in
probate matters. A model for this procedure is found in sections 3-1201 and 3-1202 of the
Uniform Probate Code.

Under the affidavit collection procedure, personal property of a deceased person and debts
owed to the estate must be transferred or paid to a person claiming to be a successor of the
decedent on production by that person of an affidavit containing certain statements. The
usual requirements for the contents of the affidavit are that the total value of the estate is not
more than a specified amount fixed by the statute, that a specified amount of time has passed
since the death of the deceased (usually 30 days), that no application for probate or appoint-
ment of a persona representative has been granted or is pending, and that the claimant is
entitled to payment or delivery as a successor of the deceased.

An important feature of this procedure is that a person paying or transferring property in
good faith on the strength of such an affidavit is released from liability to creditors of the
estate and other will beneficiaries or successorsin intestacy. A person receiving payment or
transfer of property on the basis of the affidavit must account to the personal representative,
if any, or to other successors having superior rights with respect to the assets collected.
Significant criminal penalties are provided for fraudulent use of the procedure.

The size of estates in which the affidavit collection procedure may be used varies consider-
ably. In Texasthe procedure is available if the estate is worth not more than U.S.$50,000,
exclusive of homestead and exempt property.®? In Californiait is available where the value
of the estate property located in California is not more than U.S.$100,000.2 Title to real
property cannot be transferred through this affidavit procedure, athough both personalty

82. Probate Code (Tex.), § 137.

83. Probate Code (Cal.), 8 13100. Illinoisalsoincreased the limit for its affidavit collection procedure
in 2004 from U.S.$50,000 to U.S.$100,000: Public Act 93-877, amending the Probate Act (111.),
755 ILCS 5/25-1. The higher limit has been criticized as exposing awell-intentioned deponent to
significant liability and increased potential for litigation, particularly in regard to distribution
because of the need to decide questions that are often resolved by adjudication in regular
proceedings. It may be noted that Illinois requires the deponent to swear that he or sheisunaware
of any dispute or potential conflict concerning a will or entitlement to inherit: see Gunnarsson,
Helen W, “A new, higher limit for small-estate affidavits’ (2004), 92 Illinois Bar Review 508.
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and realty are considered in determining the value of the estate. Californialaw also requires
that the affidavit state no person has a superior right to the interest of the deceased in the
property which the affidavit describes, thus apparently restricting the procedure to situations
in which the deponent or deponents are the only persons beneficialy entitled to receive the
deceased' sinterest.®

California makes provision for a separate but similar affidavit procedure to obtain direct
transfer to a successor of real property having a value less than U.S.$20,000, if at least six
months have elapsed since the death of the owner.® The personal representative must
consent to this procedure if an estate administration has been opened in the state.

Thereis afurther procedure allowing for a court order vesting both realty and personalty in
an estate with an aggregate value of not more than U.S.$100,000 in the petitioning succes-
sors, who assume direct liability for the unsecured debts of the deceased up to the value of
the property they receive.®® The personal representative, if any, must consent before such an
order may be granted.

Washington alows the affidavit collection procedure where the value for probate purposes,
(i.e., excluding the community property interest of a surviving spouse) is not more than
U.S.$60,000. Washington also has more requirements for the contents of the affidavit than
many other states. In particular, the affidavit must state that al other successors have been
notified by the deponent and that the deponent is either personally entitled to full payment or
delivery, or that al other successors have consented.®”

3. SUMMARY ADMINISTRATION WHERE ESTATE DOES NOT EXCEED STATUTORY
ALLOWANCES

Another type of summary administration found in numerous U.S. states, also reflected in the
Uniform Probate Code,® allows direct distribution of the estate to the persons entitled to
share in it if the unencumbered value of the estate does not exceed the total of certain

84. Probate Code (Cal.), § 13101(8)(9).
85. Ibid., 88 13200-13210.
86. Ibid., 88 13150-13158.
87. RC.W. 11.62.010.
88. 8§83-1203, 3-1204. Among theU.S. statesthat haveenacted variants of this procedure are: Arizona,

A.R.S., § 14-3973; Kansas, Statutes Annotated 59-1507; New Mexico, NM SA 1978, 8§ 45-3-1203;
Texas, Probate Code, § 143.
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privileged claims (such as funeral expenses) and statutory allowances to the spouse and
dependent children of the deceased. These claimsand allowances rank ahead of the debts of
unsecured creditors in a regular estate administration. In cases of this kind the personal
representative may immediately distribute the estate to the persons entitled to receive it and
file a closing statement with the probate court verifying that the value was not in excess of
the privileged claims, that it was fully administered by distribution to the persons entitled,
and that copies of the closing statement have been provided to all “distributees’ (persons
entitled to a share of the estate), creditors and other claimants.®

4. SETTLEMENT OF SMALL ESTATES WITHOUT COURT ADMINISTRATION IN NEW
Y ORK

Article 13 of the Surrogate's Court Procedure Act applies to “small estates,” which are
defined as those in which there is personal property having a gross value of U.S. $20,000 or
less, exclusive of certain statutory allowances for the deceased's surviving spouse and
children.® A surviving spouse or relative of the deceased may become a“voluntary adminis-
trator” by filing an affidavit in the Surrogate’ s Court where the deceased was domiciled or
in the county where the personal property is located if the deceased was not domiciled in
New York.® A surviving spouse has the first right to do so, followed by children and
collatera relativesin aranked list.*?

The feeto file the affidavit isfixed at U.S.$1.00 by the Act.® After the affidavit is filed, the
court clerk must mail a notice of the proceeding under Article 13 to each distributee of the
estate who has not renounced aright to act and to each beneficiary other than the voluntary
administrator.® A certificate of the court confirming the filing of the affidavit is sufficient
evidence of authority for the voluntary administrator to collect the estate.® Third parties

89. Uniform Probate Code, § 3-1204.

90. Surrogate’s Court Procedure Act (N.Y.), § 1301, para. 1.
91. Ibid., 8 1304, para. (3).

92. Ibid., § 1303(a).

93. lbid., § 1304, para. 4.

94. lbid.

95. Ibid., § 1304(5).
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having custody, possession or control of any personal property of the deceased are released
from liability for any delivery of property or payment made pursuant to the certificate.*®

A voluntary administrator has the same liabilities towards creditors and others interested in
the estate as a “fiduciary,” defined under the Act to include an executor or administrator.®”’
The voluntary administrator isrequired to maintain an estate bank account and, at the end of
the administration, to file a statement of assets collected and payments and distributions
made, together with receipts or cancelled cheques.®

VIl. Reform: A New Procedure for Summary Administration of Small Estates in
British Columbia

A. General

The Small Estates Subcommittee’s review of existing legidative mechanisms for summary
administration of small estatesrevealed that those in common law Canada, New Zealand and
Australia focus heavily on intervention by the Public Trustee or an equivalent official. The
U.S. legidation makes summary administration procedures available more widely to private
persons. Astherole delineated for the Public Guardian and Trustee of British Columbia for
the foreseeable future likely contemplates less involvement with small estates, it would be
counter-productive to merely adopt existing Canadian and Commonwealth models.

The Subcommittee did not consider the civil law model of collective administration by the
body of successorsto be readily transferable to British Columbia' s legal environment, even
though some American jurisdictions have created aversion of it for use in small and interme-
diately sized estates. The Subcommittee considered it overly complex to allow two distinct
legal theories of succession to apply, depending on the size of an estate. The British Colum-
bia public is by and large familiar with the concept of administration and distribution by a
persona representative having fiduciary obligations and atemporary title to the assets of an
estate, and also with the concept of probate as an official confirmation of the personal repre-
sentative’ s powers. While informal administrations by families of the deceased take place,
the public is unfamiliar, as are the province's legal practitioners, with a system in which the
successors collectively become directly liable to creditors of the estate. In the Subcommit-
tee’ sopinion, a new summary administration procedure designed in keeping with the princi-

96. Ibid., § 1305.
97. Ibid., § 103, para. 21.

98. Ibid., §§ 1307(2), (2).
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ples of common law legal systems will be more readily understood and used than a hybrid
one.

The U.S. affidavit collection procedure is more consistent with the common law model.
Under it, an identifiable individual acquires authority to gather assets and is accountable to
the successors for them, occupying a position similar to a personal representative. It pro-
videsasimple, fast means of initiating the administration without the need for court appoint-
ment. It isequally adaptable to intestacies and cases where thereisawill. An executor can
swear a small estate affidavit in lieu of obtaining probate if an estate consists only of per-
sonal property. Dueto the statutory release and discharge from liability that is a feature of
the procedure, third parties such as financia ingtitutions can have confidence that they may
release estate assets to the deponent on the strength of an affidavit conforming on itsface to
the statutory requirements without fear of liability.

In the Subcommittee’'s view, the affidavit collection procedure provides a good foundation
for anew summary administration procedure for small estates in British Columbia. Having
settled on this model, the task then is to adapt it to British Columbia’s legal environment.

B. Sizeof Estates Eligible for Summary Administration

What isa“small estate” in current terms? This is a subjective question, and any answer will
be somewhat arbitrary. The recent increase in the value ceiling applicable under section 20
of the Estate Administration Act to $25,000 (the threshold for probate feesto apply) could
provide one possible answer. The Subcommittee, however, believes that $25,000 is too
low. It also believesthat access to summary administration should not necessarily be linked
with exemption from probate fees.

Another possible ceiling for “small estates’ is the level of the surviving spouse’s preferred
share in intestacy. It is currently fixed at $65,000 by s. 85(4) of the Estate Administration
Act. Below this amount, the entire estate goes to the spouse, and if the estate is larger than
the preferred share, the spouse receives that amount before the balance is divided.

Alberta’s recent step in raising the limit of the size of estates which the Public Trustee may
elect to administer without grant to $50,000 might also provide some guidance.

Given that summary administration is intended to be simple and inexpensive, an important
factor may be that British Columbia’ s Public Guardian and Trustee will not require bonding
or other security in estates under $50,000.

In the Subcommittee’ s opinion, a$50,000 limit would represent areasonable estimate of the
value of atypical small estate in which the assets might consist of a motor vehicle, a modest
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bank account, and some personal property of relatively negligible value. The Subcommittee
recommends that summary administration under the new procedure should be available for
thetime being if the estate is not more than $50,000 before deduction of ligbilities. The limit
should be set by regulation so it may be more easily varied in response to changing eco-
nomic conditions. It should be reviewed after the new procedure has been in effect for
severa yearsto determineiif it remains arealistic benchmark.

The question of what should be done if the value of the estate is found after a declaration is
filed to be in excess of the limit also needsto be answered. Inthat caseit appearsthe proper
course of action would be to suspend activity under the summary procedure and apply for a
regular grant. If the summary procedure continues once it is apparent that the estate would
not qualify for summary administration if itsfull extent had been known, issueswill be raised
concerning the authority to carry on under the summary procedure, and difficulties will be
encountered in dealings with third parties.

C. Composition of Eligible Estates
1. SHoOULD ESTATESINCLUDING REAL PROPERTY BE ELIGIBLE?

Real property registered in the name of a deceased person cannot be transferred by a per-
sonal representative without agrant of probate or administration, and recommendations for
significant modification of requirements of the Land Title Act are beyond the terms of
reference of the Succession Law Reform Project. Whileit would be quite possible to obtain
a limited grant extending only to real property for the purpose of selling or transferring it,
the Subcommittee does not believe that the division of an estate for the purposes of adminis-
tration should be encouraged. It creates a potential for persons purporting to act for the
same estate under separate instruments, which would give rise to confusion.

In any event, giventhelevel of land valuesin British Columbia, most estates that include real
property will have avalue greater than $50,000, our recommended upper limit for summary
administration. Restricting eligibility for the procedure to estates consisting entirely of
persona property will exclude very few estates that would not be excluded in any case by
their value.®

The Subcommittee’ sview thereforeis that only estates that do not include any real property
should be eligible for summary administration at the present time. If s. 268 of the Land Title

99. Exceptions may be cases where estates hold rights and interests in or relating to land that are less
than thefee smpletitle, e.g. easements, rights of way and some mortgages. For registration in the
Land Title Office of instruments dealing with theserightsand interests, however, agrant of probate
or administration generally has to be obtained.
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Act were to be amended in the future to allow land title registrars to waive the requirement
for submission of a certified copy of a grant of probate or letter of administration where an
estate is valued below a given amount, rather than only authorizing the waiver of resealing,
the issue of whether estates that include real property should be eligible for summary admin-
istration should be revisited.

2. MANUFACTURED HOMES INCLUDED IN AN ESTATE

An estate including a manufactured (mobile) home should be eligible, providing that the
manufactured home is not by law part of the land on whichit islocated. The Manufactured
Home Act provides that a manufactured home moved to a pad in amanufactured home park,
or that was previously unoccupied when purchased while already in a manufactured home
park, isnot part of the land unless an agreement to that effect is entered into and filed in the
Land Title Office.’®

In order to accommodate the proposed summary administration procedure, section 7 of the
Manufactured Home Regulation should be amended to permit transfer of a manufactured
home that is not real property in both testate and intestate situations without probate or
grant of administration if the estate is less than $50,000, or the limit prescribed at the time
the transfer is presented for registration.

D. Form of Document Initiating Summary Administration Procedure

In regular probate procedure, an application for probate or letters of administration is made
by means of an affidavit sworn by the applicant, accompanied with detailed schedules
providing information about the deceased, the will if any, and the assets making up the
estate. The affidavit and schedules must be in aform prescribed by the Rules of Court.*™

The Subcommittee believes that even though the proposed summary administration proce-
dure is designed to be informal, requiring a sworn statement is important to convey to the
person intending to assume responsibility for the administration of the estate that he or sheis
taking aserious legal step. Asthe statement, when filed in court, will also serve as evidence
of hisor her authority, it isimportant that it be surrounded with some degree of solemnity.

Affidavits are usualy intended for use in connection with court proceedings, however. The
proposed summary administration, unlike regular probate procedure, is designed to require

100. S.B.C. 2003, c. 75, s. 23(2).
101. See Supreme Court Rule 61(3) and Appendix A to the Rules of Court, Forms 69, 70 and
71.
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minimal contact with the court. Outside the context of court proceedings, statutory declara-
tions are the typical means by which information is solemnly affirmed for a purpose having
legal implications. The Subcommittee believes that the initiating document should take the
form of a statutory declaration.

The form and content of the statutory declaration should be prescribed by regulation to
standardize the procedure, so that declarants and third parties may determine readily what is
required. The wording that must be incorporated into every statutory declaration should be
clearly spelled out.

After some experimentation with a unitary form, the Subcommittee concluded that it would
be confusing to have questions about wills appear on aform that isto be used in an intes-
tacy. Therefore, there should be separate forms prescribed for use where the deceased left
awill and where there is no will. We refer below to such forms as “small estate declara
tions’ and persons who make them “declarants.”

Recommended forms for testate and intestate small estate declarations, and a form of sup-
plementary declaration for correcting information in a small estate declaration already filed,
are set out in Appendix B to this Interim Report.

E. Who Should Be Declarants?

1. GENERAL PRINCIPLES GOVERNING THE RIGHT TO A GRANT OF PROBATE OR
ADMINISTRATION

The principle on which grants of probate are normally made is that the named executor has
the first right to a grant, followed by alternate executors, then by a resduary beneficiary
(i.e., abeneficiary to whom the will gives the balance of the estate remaining after deduction
of al the other gifts), and finally the other beneficiaries. In intestacies, the right to adminis-
tration is governed by the principle that “right follows interest.” While the Estate Adminis-
tration Act does not create a hierarchy among potential administrators, a spouse is usually
considered to have the first priority to be granted administration of the estate, followed by
others entitled to inherit, i.e. the next of kin.*® If next of kin are not capable and willing to
act, another suitable person may be appointed, including the Official Administrator.'®

102. Estate Administration Act, supra, note 18, s. 6(1). A recommendation for a statutory
hierarchy among potential administratorsis likely to emerge from the Succession Law
Reform Project.

103. Ibid., ss., 7(2), (2), 40(1)-(3), 42(1).

30 British Columbia Law Institute



Interim Report on Summary Administration of Small Estates

2. SHOULD THE SAME PRINCIPLES APPLY TO SMALL ESTATE DECLARATIONS?

Usually the only persons willing to assume the responsibility to administer an estate other
than a named executor are members of the deceased’s family or other relatives who are
entitled to inherit, or in other words those who stand to benefit from completion of the task
followed by distribution. The usual principles on which grants are made are based on this
assumption. It islogical to apply the same principlesin connection with small estate declara-
tions.

3. DECLARANTS WHERE THE DECEASED LEFT A WILL

Accordingly, where there is a will, the executor or executors must make the declaration if
one or more are named in it. As an executor has the exclusive legal authority stemming
from the will to deal with assets of the estate, all executors and any aternate executors
named in the will must renounce if they are still alive and mentally capable before anyone
else may deal with estate property. If the executors and any named alternates have re-
nounced their office, have died, or are legally incompetent by reason of mental incapacity,
the right to make the declaration should fall to a beneficiary.

4. DECLARANTS WHERE THE DECEASED LEFT NO WILL

If there is no will, the spouse, if any, and other persons entitled to receive a share of the
estate should have the right to be declarants. Thisisin keeping with the general principle
that “right follows interest.”

5. NOMINEESASDECLARANTS

There could be cases in which a potential declarant is not able to act personally or wishes
another person who may not be entitled to share in the distribution of the estate to act
instead. For example, an elderly spouse of the deceased in poor health may wish a son or
daughter or atrusted family friend to deal with the estate. The son or daughter may not
have an independent right to be a declarant because he or she will not take a direct share in
the distribution.

In order to make the proposed summary administration procedure available to small estates
in the greatest variety of circumstances, the Subcommittee believes that a person other than
a beneficiary or a person entitled to share in an intestacy should be able to be a declarant if
that person is the nominee of someone who is a beneficiary or entitled in intestacy. Without
the co-operation of those with a direct interest in the estate, however, it is likely that a
nominee such as a son, daughter, or friend will encounter much difficulty in trying to admin-
ister it. To avoid later complications, it is reasonable to require that a nominee have the
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written consent of all persons entitled to a share of the estate in order to serve as the
declarant.

6. THE OFFICIAL ADMINISTRATOR ASA DECLARANT

In order to make the summary administration procedure usable if the deceased has no
spouse or relatives capable and willing to be the declarant, the procedure should be available
also to the Official Administrator. Thiswould bring about benefitsin terms of greater cost-
efficiency in cases where administration of a small estate by a public authority is necessary.
It would also help to standardize practice in public and private administration of estates.

7. CREDITORS

It is possible for a creditor of the deceased to obtain a grant if no one else applies, athough
it happens very rarely. Currently there is nothing to prevent a creditor from applying under
section 20 of the Estate Administration Act for administration of an estate under $25,000.
Under that procedure, however, the suitability of an applicant for appointment as
administrator could be considered by the registrar, and the appointment could be refused.
This is not the case under the proposed summary administration procedure, whereby the
court does not vet the appointment. The Subcommittee believes that it is preferable to
exclude creditors from the class of potential declarants under the proposed summary
administration procedure. If necessary, a creditor can apply for a regular grant of
administration.

F. Contentsof the Small Estate Declaration

The Subcommittee studied examples of the forms of small estate affidavits used in various
U.S. jurisdictions. Some were fairly simple and plainly worded, while others were
considerably more elaborate. The conclusions set out below for the appropriate contents of
a small estate declaration are based partly on a synthesis of those models (particularly the
Oregon form), and partly on the information required in a personal representative’ s affidavit
used in aregular application for grant of probate or administration in British Columbia.

The Subcommittee has tried to restrict the required contents to what is functionally
necessary, or in other words information that the declarant, beneficiaries, and third parties
dealing with the declarant during the administration of the estate would need to know. This
includes information revealing the fact of death, the basis on which the declarant clams to
have aright to act, the eligibility of the estate for summary administration, and the identities
of persons interested in the estate. The statements required in the declaration should also
draw the declarant’ s attention to legal obligations that he or she must fulfil, e.g. the duty to
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account to beneficiaries, to pay the deceased’s debts, and distribute the property among
those entitled.

With those considerations in mind, the Subcommittee believes the prescribed contents of a
small estate declaration and its exhibits should include:

(a) the declarant’s identity and address;

(b) a statement of the basis on which the declarant claims to be entitled to make the
declaration (e.g. as an executor, spouse, beneficiary, employee of the Public
Guardian and Trustee, €tc.);

If the declarant is an agent of someone who would be entitled to make the
declaration personaly, the consents to the agent acting as the declarant by the
persons entitled to a share of the estate should be attached as exhibits.

If executors have renounced the executorship, the renunciations must be attached
as exhibits to confirm the declarant’ s right to act.

(c) the identity and last address of the deceased,;

(d) the date and place of death;

(e) aphotocopy of the death certificate;
While this is not required as part of aregular application for grant, it is routinely
insisted upon by financial institutions and other commercial entities as a
prerequisite to releasing assets without a grant of probate or administration.

(f) the will, if any;

(g) theresults of awills notice search issued by the Vital Statistics Agency;

(h) facts indicating that the will, if any, is formally valid and unrevoked by later
marriage, i.e. that it appears to have been signed in the presence of two
subscribing witnesses and that the deceased did not marry or remarry after the will

was signed to the best of the declarant’s belief;

(i) facts indicating the eligibility of the estate for summary administration without
grant:
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()

(k)
()

(m)

(i) that the deceased owned no real property in British Columbia (other than real
property held in joint tenancy that would go to a surviving joint owner by right
of survivorship);

(ii) the value of the assets is not more than $50,000;
alisting of the assets;

Financial institutions are reluctant to release assets of a deceased customer unless
it is clear from the probate documentation that the grant to the personal
representative covers those assets. Without a formal grant confirming the nature
of the declarant’s authority, the declarant would likely face difficulty in gaining
control of assetsthat are not referred to in the declaration.

alist of unpaid debts and the creditors to whom they are owed;

a list of beneficiaries, or in an intestacy, the persons entitled to share in the
distribution and their last known addresses;

statements which aert the declarant to his or her duties under the summary
administration procedure and the genera law concerning administration of
estates:

(i) acopy of the small estate declaration will be mailed or delivered to the persons
entitled to receive notice of the declarant’ sintention to file the declaration (i.e.
beneficiaries or intestacy heirs and potential Wills Variation Act claimants, and
the Public Guardian and Trustee if the circumstances so require);

(i1) the small estate declaration will not be filed until ten days have elapsed since a
copy of the declaration was delivered or mailed,;

(i) arecord of receipts and disbursements will be kept;

(iv)  funeral and administration expenses and valid debts including any
applicable taxes will be paid;

(v) the balance of the estate will be distributed among those entitled to sharein it
according to their respective entitlements, not sooner than six monthsfrom the
date of filing of the small estate declaration if there is a will, unless the de-
ceased' s spouse and children have all reached magjority and consent to earlier
distribution, or the court authorizes the early distribution. In an intestacy,

34
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distribution must not occur before one year has elapsed since the date of
death.™®

(vi) assets subject to atrust created by the will, if any, will be held and dealt with
according to the terms of the trust.

The prescribed forms should be designed so that they may be completed and filed jointly by
two or more declarants. This would provide greater flexibility in the summary
administration procedure and may allow it to be used in circumstances where there is some
tension or dispute concerning who should be the appropriate declarant. A family member
may be unwilling to act alone, for example. Another example of a situation where a joint
declaration could be used might be one in which siblings do not fully trust or have
confidence in the family member who intends to act, and wish to have the safeguard of two
family members carrying out the administration.

G. Requirement for Filing the Small Estate Declaration
1. GENERAL

Some U.S. states which have the affidavit collection procedure require the affidavit to be
filed in the registry of the local court with probate jurisdiction.!®® Most do not.
Undoubtedly a procedure which bypasses the probate court completely has attractions in
terms of simplicity, speed, and reduction of registry workload. 1n adapting the procedure to
British Columbia's legal system, however, the features of that legal system must be taken
into account. So must the redlities of dealing with commercia entities and financial
institutions that are alert to the possbilities of fraud and zealoudy avoid exposure to
liability.

104. See Estate Administration Act, s. 74. A recommendation for therepeal of s. 74 islikey to
emerge from the Succession Law Reform Project, but until the section is actually repealed
the prohibition on distribution of an intestate estate within a year from the date of desth
remainsin force.

105. Some examplesare; N.J, ss. 3B:10-3, 10-4; Ore,, s. 114.515; Conn., s. 45a-273; N.C,, s.
28-25-1; S.C., s. 62-3-1201; Ark., s. 28-41-101; Tenn., s. 30-4-103. New York has a
dightly different procedure requiring a filing by the “volunteer administrator.” See the
subheading “ Settlement of Small EstatesWithout Administrationin New Y ork,” supra, and
note 90.
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2. THEWILLSVARIATION ACT LIMITATION PERIOD

The Wills Variation Act with its prohibition on distribution within six months after the date
of probate is an example of dependant’s relief legisation found in Canadian and other
Commonwedlth jurisdictions. It is not a feature of U.S. legal systems, where statutory
allowances are relied upon instead.

The six-month limitation period for commencing an action under the Wills Variation Act'®
begins to run from the date on which a grant of probate is issued or a grant from outside
British Columbiaisresealed. The Act gives the court a discretionary power to order that
provision be made out of the estate for the testator’s spouse or children if the court finds
that the will does not “make adequate provison” for their “proper maintenance and
support.”* No part of an estate may be distributed to beneficiaries until that limitation
period has passed, unless all persons who could claim under the Act consent or the court
authorizes the distribution.’® A personal representative who distributes property without
consent or authorization before the limitation period has run does so at risk of persona
liability towards claimants in whose favour an order under the Act may later be made.

In most Canadian provinces and territories, unlike British Columbia, dependant’s relief
legidation also appliesto intestacies. In those jurisdictions, a court may vary the scheme of
intestate distribution if it finds this is warranted to give a larger share to a family member
with special needs. A recommendation to extend the Wills Variation Act to intestacies for
the sake of uniformity with other Canadian jurisdictions is under consideration in the
Succession Law Reform Project. This would mean the limitation period would become a
factor in intestacies as well as in estates affected by a will.

If filing the small estate declaration in the court registry were not required as the substitute
for issuance of probate under the regular procedure so asto start the running of time under
the six-month limitation period, the limitation period would never expire because it would
not have begun. The result would be that a declarant could never distribute any property
safely. Conversely, without a publicly accessible record of a small estate declaration having
been filed, potential claimants under the Act would be unable to confirm when or if time is
running against them.

106. R.S.B.C. 1996, c. 490.
107. Ibid., s. 2.
108. Ibid., s. 12.
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A consequential amendment to the Wills Variation Act would be required to make the date
of filing of asmall estate declaration the date from which time starts to run in a summarily
administered estate.

3. LIMITATION PERIOD FOR APPLICATIONS TO DETERMINE SPOUSAL STATUS -
SECTION 98(3) OF THE ESTATE ADMINISTRATION ACT

Under section 98(1) of the Estate Administration Act, a spouse separated from the deceased
for more than a year at the time of the deceased's death loses the right to a share of the
deceased's estate if the deceased dies intestate, unless the court exercises a discretion to
award ashare to the separated spouse. A surviving spouse of an intestate whose claimto a
spousal share of the estate is being resisted by the administrator or other heirs, for example
because of disagreement over when the date of separation occurred, has six months from
the date of issuance of a grant of administration to apply to court have the claim decided.®
This limitation period raises the same issues as that under the Wills Variation Act. The
surviving spouse and the declarant must both know when time has started to run. A
requirement to file the small estate declaration provides a verifiable starting point.

4. DUTY OF THE PuBLIC GUARDIAN AND TRUSTEE TO PROTECT MINORS AND
MENTALLY INCAPABLE ADULTS

The Public Guardian and Trustee is charged with the duty to hold the share of aminor in an
estate consisting of money in trust until the minor attains the age of majority, unless another
trustee has been appointed for that purpose. The Estate Administration Act requires
payment of a minor’'s share to the Public Guardian and Trustee unless the will provides
otherwise.™°

The Public Guardian and Trustee may be the committee of a mentally incapable person who
is a beneficiary of an estate, and as such has a duty to receive and manage the share of that
person.”* The Public Guardian and Trustee also has certain supervisory duties under the
Patients Property Act in respect of the accounts and activities of private committees.*® In
order to enable these duties to be performed, the Public Guardian and Trustee is entitled to

109. Estate Administration Act, supra, note 18, s. 98(3).

110. Supra, note 18, s. 75.

111. Patients Property Act, R.S.B.C. 1996, c. 349, ss. 6(3),15, 18.
112. Ibid., ss. 10(1), 13(1).
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receive notice of aregular application for probate or administration in an estate in which a
minor or mentally incapable person has an interest.™

The Public Guardian and Trustee must be able to determine who has taken responsibility for
an estate from which aminor or mentally incapable person is entitled to inherit, especially if
those handling the estate fail to give the proper notice. Checking the court registry for this
information would be the first step in any investigation to determine what has happened in
an estate. If the small estate declaration did not have to befiled, thisinformation would not
be on public record and might not otherwise cometo light. Filing is necessary to create the
searchable public record of the declarant’s identity that is essential for the Public Guardian
and Trustee to perform his or her statutory duties.

5. CONFIRMATION OF THE DECLARANT SAUTHORITY AND ASSURANCETO THIRD
PARTIES

Filing the small estate declaration permits anyone to determine if the declarant actually has
authority to collect assets and give receipts on behalf of the estate. Both beneficiaries and
third parties dealing with anyone claiming to be a declarant may need this information. A
court registry stamp on a copy of the small estate declaration would signify that the declar-
ant has publicly assumed responsibility for collecting the assets, discharging the deceased’s
liabilities, and distributing the remaining estate properly among those entitled. Forcing the
declarant to go on record in a publicly searchable database is thus a deterrent to fraud and
misappropriation. 1t aso gives assurance to third parties that they can rely on the small
estate declaration and need not look behind it.

6. CONCLUSION REGARDING FILING REQUIREMENT

As the limitation periods under the Wills Variation Act and the Estate Administration Act
depend on areadily verifiable date of commencement, a requirement to file the small estate
declaration in the court registry is necessary.

It must also be kept in mind that the proposed summary administration procedure involves
no vetting of application documents to verify that the declarant has a right to perform the
role of a personal representative and is the appropriate person to fill that role, nor that the
will, if any, is genuine and formally valid. Without this protection for beneficiaries and third
parties dealing with the declarant, there must be a safeguard built into the procedure that
would alow them to have sufficient confidence that the declarant is the equivalent of a

113. Estate Administration Act, supra, note 18, s. 112(4), (5).
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personal representative who has been granted probate or the administration of the estate. In
the Subcommittee’ s opinion, having to file the declaration in the court registry and thereby
create a public record showing that the declarant has assumed the responsibilities of a
persona representative is the minimum required to attain that level of assurance. Without
this, the Subcommittee would not be confident the proposed summary procedure would be
effective as a substitute for regular probate procedure.

The proposed summary administration procedure would substitute the following steps for
the close review of application material which the regular probate procedure requires on the
part of the registry:

() acomputer search of the civil registry database to determineif probate or letters of
administration have been granted or applied for, or if a caveat or other small estate
declaration has been filed previoudly in relation to the same estate;

(b) stamping and numbering of the small estate declaration and returning a stamped
copy to the declarant;

(c) creation of a brief searchable database entry under the estate name to record that a
small estate declaration has been filed.

This is virtually as simple as issuing a writ of summons in a civil lawsuit. The summary
administration procedure should therefore result in a substantial saving in registry staff time,
despite the requirement to file the declaration.

H. Waiting Period

The U.S. state legidation providing affidavit collection procedures typically requires a
period of time to elapse after death before a small estate affidavit can be used. Often there
is arequirement for the affidavit to state that this period of time, generally thirty days, has
passed since the death. The purpose isto leave a reasonable period of time for someone to
apply in the regular manner for probate or administration.

The Subcommittee thinks a waiting period is an appropriate feature to incorporate into the
proposed British Columbia summary administration procedure as well. The summary
administration procedure is after all a substitute for a grant of probate or letters of
administration. If an interested party believesthat aformal grant is necessary or warranted,
that party should have the opportunity to apply for it, subject to the normal rights of others
to object to the application. Under regular probate procedure, agrant may not be issued for
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seven days after death, unless the court orders otherwise."'* Asthereisno delay under the
proposed summary administration procedure between the filing of the declaration and
acquisition of authority equivalent to that obtained under a grant, while under the regular
procedure a grant does not issue immediately in most cases, fairness to anyone wishing to
apply for a formal grant requires a somewhat longer waiting period before a small estate
declaration may be filed. A 21-day waiting period, running from the date of death, is
suggested.

I. Noticeof theIntention to File a Small Estate Declaration
1. GENERAL

The ease with which a small estate declaration may be filed, giving instant authority to
administer the estate and pre-empting other potential declarants, leaves the procedure open
to abuse. Personsinterested in the estate should be made aware that the declarant plansto
obtain authority to administer the estate summarily. There may be legitimate objections to
the declarant assuming the role of an administrator. Those having objections should have a
chance to raise them.

Inregular probate procedure, interested parties may file a caveat to object to the application
for grant after it is filed and before the grant is made.*™ This would not be possible under
the summary procedure that is envisioned here, because the declarant’ s authority is obtained
by the filing of the completed statutory declaration. A caveat would have to befiled before
the declaration isfiled. Inorder to give the interested parties the opportunity to place their
objections on the record, there must be an interval between the giving of notice and the
filing. The Subcommittee recommendsthat theinterval be ten days. Thisinterval could run
concurrently with the 21-day waiting period mentioned above.

A simple and effective means of giving notice would be to send a copy of the completed,
unfiled small estate declaration to the recipients. This method is recommended.

114. Supreme Court Rule 61(28).

115. In the larger registries, several weeks usually eapse between the filing of an application
and issuance of the grant, allowing an opportunity to file a caveat under Supreme Court
Rule 61(34) to object to issuance of a grant to the applicant.
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2. WHO SHoULD RECEIVE NOTICE IF THERE ISA WILL

If the deceased left a will, the declarant should give notice to the beneficiaries. Another
class of persons whose interests are affected are potential claimants under the Wills
Variation Act: the spouse and children of the testator. Often the two classes will coincide
or overlap, but they are not necessarily identical.

3. WHO SHouLD ReCEIVE NOTICE IF THERE ISNO WILL

In an intestacy, the spouse is normally considered to have a nearly exclusive right to the
administration. Thisis so well-entrenched that the Subcommittee sees no reason to require
a spouse to give notice to anyone of hisor her intention to file a small estate declaration.

An exception, however, would be cases in which more than one person could qualify as a
“spouse” under the Estate Administration Act. Thisis possible because the term is defined
in the Act to include a*“common law spouse,” which in turn is defined thus:

“common law spouse’ means ether

(a) apersonwho isunited to another person by a marriage that, although not a
legal marriage, is valid by common law, or

(b) a person who has lived and cohabited with another person in a marriage-
like relationship, including a marriage-like relationship between persons of
the same gender, for a period of at least 2 years immediately before the
other person’s death;

There could be both acommon law spouse with whom the deceased was cohabiting at death
in amarriage-like relationship and a marital spouse from whom the deceased was separated
at death but who, under section 98(1) of the Act, potentially could be awarded a share of the
estate. The possibility is distinctly contemplated by section 85.1, which states that if two or
more persons are entitled as spouses, they must share in the proportions the court considers
just.”® If someone other than the intended declarant is also a “spouse,” then that person
should receive notice.

116. Of course, they could also agree among themsel ves and the personal representative asto
how the spousal share of the estate should be apportioned and avoid having to apply for a
court order.
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If theintended declarant is not the deceased’ s spouse, then the spouse (including a separated
spouse not disqualified by length of separation from inheriting) and others entitled to inherit
in the intestacy should receive notice.

If the deceased had no spouse, notice should go to the persons who are entitled by law to
sharein the estate."’

4. NOTICE TO THE PuBLIC GUARDIAN AND TRUSTEE

The Public Guardian and Trustee is entitled to receive notice of a regular application for
grant if a minor or a mentally incapable adult (with or without a private committee) is
interested in the estate, along with the parents or guardian of the minor, or the committee, if
any.™® The Office of the Public Guardian and Trustee informed the Subcommittee that it
would insist on receiving notice in such cases regardless of the size of the estate in order to
be in a position to carry out its statutory mandate to protect minors and the mentally incap-
able. The Subcommittee accepts this position and recommends that a declarant be required
to give notice to the Public Guardian and Trustee if there is a minor or mentally incapable
beneficiary, intestate successor, or potential Wills Variation Act claimant.

J. Security

Existing legidation, as noted above, recognizes that the small size of an estate may be a
ground for dispensing with security. The Subcommittee's view is that there should be no
security requirement under the summary administration procedure. Asmentioned above, the
Office of the Public Guardian and Trustee has been consulted on this matter and does not
oppose removal of a security requirement in estates up to $50,000 in value.

K. Release of Liability for Third Parties Relying on Small Estate Declaration

It was noted above that a feature of all U.S. affidavit collection legidlation is a statutory
release and discharge from liability for third parties who rely on a small estate affidavit as
justification for transferring custody or control of estate assets or making a payment to the
person who swore the affidavit. This statutory release is essential for the summary
administration procedure to function effectively. It should place anyone dealing with a
declarant in the same position asif dealing with a personal representative who can provide a
certified copy of a grant of probate or administration.

117. See the table of persons entitled to inherit in an intestacy that appears at the end of the
intestate form of small estate declaration in Appendix B.

118. Estate Administration Act, supra, note 18, s. 112(4), (5).

42 British Columbia Law Institute



Interim Report on Summary Administration of Small Estates

The implementing legislation should state that anyone who transfers or relinquishes control
of assets of an estate or makes a payment to a declarant pursuant to a filed small estate
declaration is discharged and released from liability to the same extent asif the declarant had
been an executor to whom probate has been granted or a court-appointed administrator.
The prescribed forms for small estate declarations should include a notice to third parties
informing them of this statutory release from liability in order to encourage co-operation
with the declarant.

L. Accounts

The accounting obligations of a persona representative under a full passing of accounts
under the regular probate procedure are fairly onerous.*® Formal passing of accounts
following distribution of the estate is theoretically required in order for a personal
representative to be finally discharged, athough it is more often than not avoided through
obtaining consents of all interested persons to the accounts.*®

This formality need not be carried over into the summary administration procedure, but an
understandable record of financial transactions in the course of administration is ill
essential to demonstrate that what ought to be done in the estate has been done. Some of
the U.S. affidavit collection legidation requires that a separate bank account be opened for
the estate. The Subcommittee does not think that step needs to be made a statutory
requirement, but as a minimum the declarant should be required to keep a record of al
receipts and disbursements and disclose it on request to beneficiaries or those entitled to
share in intestacy, as the case may be.

If the declarant fails to keep arecord of receipts and disbursements related to the estate or
to disclose the record, the statutory machinery to compel formal passing of accounts by a

119. Section 99(1) of the Trustee Act, R.S.B.C. 1996, c. 464 requires an executor or
administrator to pass accountswithin two yearsfrom thedate probate or administration was
granted or from the date of his or her appointment, unless all beneficiaries consent to the
accountsor the court orders otherwise. Under s. 99(2), an executor or administrator must
pass accounts annually within one month of the anniversary date of the date of grant or of
his or her appointment, if a beneficiary delivers a notice demanding this. The court may,
however, make an order directing the passing of accounts at the times and in the manner
it considers appropriate. Under the draft Trustee Act proposed in the BCLI Report on a
Modern Trustee Act for British Columbia, the provisions on passing of accounts would
continueto apply to personal representativesaswell astrustees, but would only berequired
if ordered on the application of abeneficiary or atrustee (defined for thispurposetoinclude
apersonal representative.)

120. Estate Administration Act, supra, note 18, s. 29(1). See also Re Harrison, [1946] 1
W.W.R. 28 (B.C.S.C)).
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personal representative could be extended to give a remedy to the beneficiaries or intestate
successors.  This Subcommittee recommends that a beneficiary or intestate successor be
entitled to apply for an order requiring passing of accounts if the declarant’s disclosure or
account-keeping is unsatisfactory.

M. Offences

The American affidavit collection procedures typically include significant criminal penalties
for their misuse. These crimina sanctions reflect the fact that the informality of the
procedure and the lack of court oversight over the admission of the will or the appointment
of the administrator has adark side: they increase the scope for fraud and misappropriation.

Without a mechanism to substitute for the preventive and deterrent functions of court
supervision, asummary administration procedure like the one proposed here would provide
ample opportunity for deception and looting. |f the procedureisto be effective in achieving
its aims, it must attract the confidence of the families of deceased persons, financial
institutions, and the general public. Creation of a provincia offence relating specifically to
conduct amounting to misuse of the summary administration procedure is therefore
appropriate, even if the same acts may aso constitute Criminal Code offences. The offence
should cover filing an intentionally false small estate declaration, filing one for an improper
purpose, or the concealment, conversion, or misappropriation of property belonging to the
estate. Given the considerable powers that may be easily acquired through a small estate
declaration, misuse of this kind should attract a penalty greater than the standard penalty
under the provincial Offence Act, i.e. a two thousand dollar fine or six months
imprisonment, or both.*?* In the Subcommittee's view, the penalty should be a fine up to
$10,000, twelve months' imprisonment, or both.

N. FeelLevds

The Small Estates Subcommittee took the position early in its deliberations that the court
filing fee, probate fees on estates between $25,000 and $50,000, and fees charged by the
Public Guardian and Trustee to receive and review documentation, should be waived or at
least reduced in summarily administered estates. The reason for this was to encourage use
of the summary administration procedure and make it more cost-efficient. The
Subcommittee was informed later that it was unlikely such fees would be eliminated because
of a general governmental policy of preserving revenue-neutrality. Removing filing and
probate fees in estates in the $25,000 to $50,000 range would mean the revenue loss would
have to be recovered by fee increases elsewhere. The Subcommittee continues, however, to

121. R.S.B.C. 1996, c. 338, s. 4.
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hold the view that the elimination or reduction of probate, filing, and document examination
fees would increase the efficiency of the procedure proposed in this Interim Report.

O. Implementation of the Proposed Summary Administration Procedure

The draft legidation in Appendix A is an illustration of how the procedure envisioned here
could be implemented on an interim basis within the present structure of the Estate
Administration Act. It isnot intended to be an exclusive expression of how implementation
might be achieved. The legidation takes the form of an amending statute that adds a new
Part 5.1 to the existing Estate Administration Act dealing with summary administration of
estates under aprescribed size. It would repeal section 20, the current provision concerning
issuance of grants of administration in small estates.**

Whilethe new Part 5.1 islargely self-contained, some consequential amendments to various
statutes will be necessary for the summary procedure to be effective. These will be directed
primarily at recognizing small estate declarations as procedurally equivalent to grants of
probate or administration issued in British Columbia and declarants as the equivalents of
personal representativesin al cases where legidative or administrative policy does not insist
upon use of formal grants.

In particular, provisions that make issuance of a grant of probate or administration the point
at which time begins to run under a limited period for asserting a claim or right, or taking
some step, will need to be amended to ensure that the filing of a small estate declaration has
the same effect. These include section 3(1) of the Wills Variation Act and section 98(3) of
the Estate Administration Act.

I ssuance of agrant while a small estate declaration isin effect must be prevented in order to
prevent confusion surrounding authority to administer the estate. This might be more easily
accomplished by amending Rule 61 of the Rules of Court rather than the Estate
Administration Act.

While certain obvious consequentiad amendments are included in Appendix A, the
Subcommittee recognizesthat Legidative Counsel isbetter placed to determine the extent of
the consequential amendments required as well astheir form, and has not attempted to usurp
that role.

VIII. Summary

122. Seethetext following the subheading “ Section 20 of the Estate Administration Act,” supra.
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The Small Estates Subcommittee proposes a new procedure for summary administration of
small estates based on the following principles:

The procedure should be available in estates consisting only of personal property
with a value not in excess of a prescribed amount, which the Subcommittee
suggests be fixed provisionally at $50,000.

No grant of probate or administration would be issued.

Summary administration of an estate would be initiated by the filing in a Supreme
Court registry of a completed statutory declaration in prescribed form (“small
estate declaration”) by

an executor,
a beneficiary under a will,

in an intestacy, a spouse or other person entitled to share in the distribution of
the estate,

an agent of a person with a beneficia interest in the estate, if al persons
beneficially interested consent in writing to the agent acting as the declarant,
or

the official administrator.

A small estate declaration could not be filed until 21 days have elapsed since the
death of the deceased.

A declarant would be required to give notice of the intention to invoke the
summary administration procedure by mailing or delivering a copy of the
completed small estate declaration with the will, if any, attached to al beneficiaries
or heirsin intestacy, as the case may be, and potential claimants under the Wills
Variation Act (i.e., the spouse and children of the deceased) at least 10 days
before filing it.

A declarant would not be required to furnish security.

At the time a declaration is submitted to the court registry for filing, a computer
search would be carried out to determine whether:

46
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* probate or letters of administration have already been issued,
» anapplication for probate or letters of administration has been made
» another small estate declaration has aready been filed, or

* acaveat opposing issuance of a grant of probate or administration has been
filed

in relation to the same estate. If so, the declaration would be rgjected. If not, the
declaration would be filed.

A copy of the small estate declaration with a registry stamp indicating the filing
would be returned to the declarant and a publicly searchable entry of the filing
under the name of the deceased would be made.

On the filing of the small estate declaration, the declarant would acquire the
powers of a personal representative to administer and distribute the estate.

A person who relied on a copy of afiled small estate declaration in transferring or
delivering assets of the estate or information relevant to them, or in making a
payment, to the declarant would be statutorily released and discharged from any
resulting liability to any person, to the same extent as if the declarant were an
executor who had obtained probate or an administrator appointed by the court.

A declarant would not be required to keep formal accounts patterned after those
required in regular estate administrations but would be required to keep arecord
of receipts and disbursementsrelating to the estate and to discloseit on request to
persons having a beneficial interest in the estate. A person with a beneficial
interest could apply for an order requiring the declarant to pass accounts in the
regular manner if these obligations were not performed satisfactorily.

Concurrently with the implementation of the procedure outlined above, section 20
of the Estate Administration Act would be repealed. Consequential amendments
would be made to the Wills Variation Act and other legidation so that a small
estate declaration would be treated as the equivalent of the issuance of a grant of
probate or administration, and a declarant placed in the same position as a
personal representative to whom probate or administration had been granted.
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The Subcommittee believesthat the procedure envisioned in this Interim Report will provide
an expedient, inexpensive, and effective means for the orderly administration of small
estates.
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APPENDIX A

DRAFT IMPLEMENTING LEGISLATION

British Columbia Law Institute
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Estate Administration (Small Estates) Amendment Act

HER MAJESTY, by and with the advice and consent of the Legidative Assembly of the
Province of British Columbia, enacts as follows:

1. TheEstate Administration Actisamended by adding thefollowing Part immediately
after Part 5:

Part 5.1
SUMMARY ADMINISTRATION OF SMALL ESTATES

Definitions
55.1 In this Part,

“declarant” means aperson who completes a declaration in accordance with this
Part;

“declaration” means a statutory declaration under section 55.3;

“file” with reference to a declaration, means filing a completed declaration in a
registry of the Supreme Court;

“grossvalue’ meansfair market value without deduction for any debt, charge or
security interest;

“real property” does not include a manufactured home situated on land not
owned by the owner of the manufactured home unless an agreement that the
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manufactured home is part of the land has been filed in accordance with section
23(2) of the Manufactured Home Act.

Comment: The definitions are self-explanatory.

Application of Part

55.2 (1) ThisPart applies where the estate of a deceased person has a gross value at
the date of death of that person that is not more than an amount prescribed
by regulation.

(2) This Part does not apply
() to an estate that includes real property, or
(b) if the address or whereabouts of a person described in sections 55.7(1)
or (2) are unknown, unless the declarant is the official administrator.

Comment: Section 55.2(1) indicates that Part 5.1 applies only if the gross value of an estate
is not more than an amount prescribed by regulation. The Small Estates Subcommittee
recommends that this limit be set initially at $50,000 and increased later if appropriate. The
value of a small estate in which the assets typically consist of an automobile and a modest
bank account would currently approximate this amount.

Section 55.2(2)(a) excludes estates comprising real property from the scope of Part 5.1.
(“Real property” consists of land and interests in land.) The reason for this exclusion is that
Part 5.1 does not call for the issuance of a grant of probate or administration. A grant is
necessary in order to transfer the title to land (or a registrable interest in land, such as a
mortgage or other charge) into the name of a personal representative so that it can then be
transferred to a beneficiary or a purchaser. (See ss. 265, 266(1), (4), (5) of the Land Title
Act, R.S.B.C. 1996, c. 250.) The level of land values in British Columbia are such that in
most cases, however, an estate that held some real property would be larger in value than
the limit referred to in s. 55.2(1) and so could not be administered under Part 5.1 in any
event.

Section 55.2(2)(b) indicates Part 5.1 does not apply if the address or whereabouts of a
person who is entitled under s. 55.7(1) or (2) to receive notice of the intended filing of a
declaration are unknown. In such a case it would be necessary to apply for probate or
administration in the regular manner and seek an order from the registrar under s. 112(3) of
the Estate Administration Act, R.S.B.C. 1996, c. 122 dispensing with or varying the notice
requirements in light of the circumstances. This exclusion from the scope of Part 5.1 does
not apply if the declarant is the Official Administrator, because s. 55.7(4) exempts the
Official Administrator from the requirement to give notice before filing a declaration.
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Who may file a declaration

55.3 (1) If adeceased person has died leaving awill,

(a) an executor, or

(b) if each executor and aternate executor has either renounced or is
dead or is mentally incapable
(i) abeneficiary under the will,
(i) any other person having the written consent of al persons

entitled to a share of the estate, or
(iii) the official administrator
may file a declaration in accordance with this Part.

Comment: Section 55.3(1) deals with who may be a declarant if the deceased left a will.
Normally the declarant(s) should be the executor(s) named in a will. Not only is an executor
chosen by the deceased, but an executor’s authority arises legally from the will itself, which
comes into effect on the testator's death. A grant of probate or a filed, court-stamped
declaration under Part 5.1 only serve as the public confirmation and evidence of that
authority. They are not strictly necessary for the exercise of the executor’'s powers. Thus
only if every named executor and named alternate has predeceased the testator, renounced
the executorship, or is legally disabled from acting by reason of mental incapacity should
another person acquire the ability to administer the estate. If those circumstances exist,
paragraph (b) of s. 55.3(1) states that a beneficiary under the will may file a declaration.
Alternatively, someone who does not take under the will may be the declarant if that person
has the written consent of all persons entitled to a share of the estate. (In a partial intestacy,
i.e. where a will does not dispose of all the testator’s property, the persons entitled to a share
of the intestate portion of the estate as well as the beneficiaries under the will would have to
consent to a non-beneficiary acting as the declarant.)

The Official Administrator may also be the declarant in order to be able to act as an
“administrator of last resort.”

(2) If adeceased person has died without leaving a will,
() aspouse of the deceased person,
(b) aperson entitled to a share of the estate under Part 10,
(c) any other person having the written consent of all persons entitled to
ashare of the estate under Part 10, or
(d) the officia administrator
may file a declaration in accordance with this Part.

Comment: Section 55.3(2) states who may be a declarant in intestacies (cases where no
will was left) These are the deceased’s spouse, a person entitled to share in the
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distribution of the estate, or someone having the written consent of all persons entitled to
share in the distribution. Again the Official Administrator is another potential declarant in
order to ensure that someone may administer an estate even if the deceased died without a
spouse or any relative ready and willing to act. The Official Administrator is not restricted to
acting only in those circumstances, however.

(3) The official administrator is not required to obtain or file the consent of any
person when filing a declaration under this Part.

Comment: Section 55.3(3) makes it clear that the Official Administrator may act as a
declarant without first having to obtain the consent of any person, including any relatives of
the deceased. It corresponds to the present s. 20(3.1) of the Estate Administration Act,
which relieves the Official Administrator of a need to prove that there are no relatives of the
deceased ready and willing to act before the Official Administrator may administer the
estate.

When declaration may be filed

55.4 If
(@ no grant of probate or of administration of the estate of a deceased
person is in effect in British Columbia,
(b) no application is pending in British Columbia for a grant of probate or
administration of the estate,
(c) no declaration has been filed in respect of the estate, and
(d) no caveat opposing the issuance of a grant of probate or administration
of the estate isin effect,
a person described in section 55.3(1) or (2) may file a declaration in aregistry of
the Supreme Court not less than 21 days after the date of death of the deceased
person and not less than 10 days after notice is given in accordance with section
55.7.

Comment: Section 55.4 prescribes a waiting period of 21 days following death before a
declaration may be filed. This is to allow an opportunity for someone to apply for probate or
a grant of administration in the regular manner, or to file a caveat under Rule 61 of the
Rules of Court against the issuance of a grant. If an application for grant is pending at the
end of the 21-day period, no declaration may be filed. If a previous declaration has already
been filed, s. 55.4 prevents the filing of a second one because the first one would have
conferred exclusive authority to administer the estate.

In addition to requiring that 21 days elapse between the date of death and the filing of a
declaration, s. 55.4 also requires that a declarant other than the Official Administrator must
wait at least 10 days after giving the notice required by ss. 55.7(1) or (2) before filing.
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Form of declaration

55.5 (1) A declaration must be completed in the form prescribed by regulation under
the Court Rules Act.

(2) A regulation referred to in subsection (1) may prescribe different forms of
declaration for use when a person dies leaving a will and when a person dies
intestate.

(3) Two or more declarants may file a single declaration together.

Comment: Self-explanatory.

Documents to accompany a declaration

55.6 The following must accompany the declaration as exhibits to it:

() the original will of the deceased person, if any,

(b) alegible photocopy of a death certificate for the deceased person,

(c) a certificate issued under section 36(3)(a) of the Wills Act stating the
results of a search for a notice filed under that Act in respect of awill of
the deceased person,

(d) if any executor or aternate executor who would have been entitled to a
grant of probate in priority to the declarant has renounced probate, the
original renunciation of that executor or aternate executor,

(e) if the declarant is a person described in sections 55.3(1)(b)(ii) or
55.3(2)(c), every written consent required by those sections.

Comment: Section 55.6 lists the exhibits that must accompany a declaration. If there is a
will, the original will must be filed with the declaration, as in a regular application for probate.
While the summary administration procedure under Part 5.1 does not involve a court order
confirming its validity as in probate, the requirement to file the will deters misappropriation
and fraudulent concealment of testamentary dispositions.

A photocopy of a death certificate is not required as part of a regular application for grant,
and a wills notice search result is required only in an application for a grant of administration,
not probate. Section 55.6 nevertheless requires both documents to be attached to a
declaration because the summary administration procedure does not involve the making of
any order by the court attesting to the fact of death and the personal representative’s
authority. When the release of assets in the control of a third party is sought without a grant
having been obtained, the third party will insist on proof of death and production of a will, at
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a minimum. The search result and photocopy of a death certificate attached to a copy of a
filed declaration will aid the declarant in securing the release or delivery of estate assets by
third parties.

Renunciations of executors (if any) and consents to a person without an interest in the estate
acting as a declarant are required in order to establish the declarant’s right to file the
declaration in the circumstances described in ss. 55.3(1)(b)(ii) or 55.3(2)(c).

Notice to Beneficiaries and Family of Deceased

55.7 (1) If adeceased person hasleft awill, at least 10 days beforefiling a declaration
adeclarant must mail a copy of the completed declaration to, or leave a copy
with,

(a) each beneficiary under the will other than the declarant, and
(b) a person who would be entitled to apply under the Wills Variation
Act with respect to the will.

Comment: Section 55.7(1) applies where the deceased left a will. It imposes a duty on a
declarant to give 10 days’ notice of the declarant’s intention to file a declaration and thereby
invoke the summary administration procedure. Notice is given by providing a copy of a
completed but unfiled declaration to the persons described in paragraphs (a) and (b) of s.
55.7(1) by mail or leaving a copy with each of them. The purpose of the notice is to make
persons having an interest in the estate aware of who is intending to administer the estate
and that the summary procedure will be used instead of seeking a grant in the regular
manner.

(2) If a deceased person has left no will, at least 10 days before filing a
declaration a declarant must mail a copy of the completed declaration to, or
leave a copy with

(a) the spouse of the deceased person, unless the declarant is the spouse
and there is no other person who is a spouse of the deceased within
the meaning of this Act, and

(b) any person other than a spouse who is entitled to a share of the
estate of the deceased person under Part 10.

Comment: Section 55.7(2) describes who is to receive the 10 days’ notice of intended filing
of a declaration where the deceased died without a will. If the declarant is the spouse of the
deceased, there is no requirement for notice because a spouse is considered to have a pre-
eminent right to administer an intestate estate. There could be more than one person who
comes within the present definition of “spouse” under s. 1 of the Estate Administration Act,
however. For example, the deceased could have been legally married but separated for a
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lengthy period at the time of death and also have a “common law spouse,” currently defined
in s. 1 to include a person who had cohabited with the deceased in a marriage-like
relationship for at least two years immediately prior to death. The legally married spouse
and the common law spouse are both “spouses” for the purposes of the Estate
Administration Act. Each has an equal right under both the regular procedure for obtaining
a grant of administration and the summary procedure under Part 5.1 to have authority to
administer the estate conferred on him or her. In such a case the exception to the notice
requirement in the case of spouses does not apply and a spouse intending to file a
declaration must provide a copy of the completed, unfiled declaration to the other spouse.

(3) If aperson entitled under this section to receive a copy of a declaration isa
minor or is mentaly incapable or has a representative appointed under a
representation agreement, an attorney appointed under an enduring power of
attorney, or acommittee, a declarant must deliver the copy to

(a) the Public Guardian and Trustee, and
(b) the parent, guardian, representative, attorney, or committee, if any,
of that person.

Comment: Under the regular procedure for obtaining a grant of probate or administration,
the Public Guardian and Trustee must receive a copy of all material filed in an application
for grant if a minor or mentally incapable adult has an interest in the estate. (See ss. 112(4),
(5) of the Estate Administration Act.) Section 55.7(3) imposes the same requirement under
the summary administration procedure so that the Public Guardian and Trustee may carry

out his or her responsibility to protect the interests of minors and the mentally incapable.
(4) This section does not apply if the declarant is the official administrator.

Comment: Section 112(9) of the Estate Administration Act exempts the official
administrator from giving notice of an application for probate or administration. Section
55.7(4) confers a similar exemption under the summary administration procedure.

Effect of filing of declaration

55.8 (1) Subject to subsection (2), upon filing a declaration in a registry, a declarant

has

(a) the same authority and powers, and

(b) the same duty
to administer the estate of the deceased person to whom the declaration
relates according to law as if the declarant had been an executor to whom
probate of the will had been granted or in the case of intestacy asif appointed
the administrator of the estate of the deceased person by order of the court.
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Comment: Filing a declaration confers on a declarant the powers and duties of a personal
representative who has taken out a grant, except as provided in s. 55.8(2).

(2) A declarant is not required to pass accounts under the Trustee Act unless an
order to the contrary is made under section 55.12(2).

Comment: Subsection (2) exempts declarants from the duty of a personal representative
under ss. 99(1) and (2) of the present Trustee Act to pass accounts periodically, or annually
if required by a beneficially interested person, unless all beneficiaries approve the accounts.
A declarant may be ordered under s. 55.12(2) to pass accounts on the application of a
person with a right to a share of the estate if the declarant breaches the relaxed accounting
obligations imposed by s. 55.12(1).

Declarant not required to furnish security

55.9 A declarant is not required to furnish security.

Comment: Section 16(1) of the Estate Administration Act requires anyone applying to be
appointed an administrator of an estate to provide a bond. (Executors are not required to do
s0.) The cost of an administration bond is charged to the estate. In a small estate, the cost
of a bond may deplete the estate to an unreasonable extent. Section 17(1)(a)(ii) allows the
court to dispense with bonding in the regular procedure if “the estate is of small value.”
Section 55.9 removes all requirements for any form of security when an estate is
administered summarily under Part 5.1.

Supplementary declaration

55.10 (1) Subject to subsection (2) and to section 55.11, if after filing a declaration a
declarant becomes aware that the declaration is inaccurate or deficient, the
declarant must file a supplementary declaration in the prescribed form,
correcting the error or deficiency.

(2) Itisunnecessary to file a supplementary declaration only to list an additional
asset if the asset had a value of less than $1000 at the date of death and the
declarant was not aware of the asset when the declarant filed the initia
declaration.

Comment: A supplementary declaration is required by s. 55.10(1) if the information in the
original declaration is inaccurate or deficient in some other manner, except in the
circumstances addressed by subsection (2) of s. 55.10 and s. 55.11. Subsection (2)
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indicates a supplementary declaration is not needed if the only deficiency is the failure to list
an asset less than $1000 in value if the declarant did not know of it at the time the first
declaration was filed. The notice requirement under s. 55.7(1) or (2) does not apply to the
filing of a supplementary declaration.

Part found inapplicable after filing of declaration

55.11 (1) Theauthority of the declarant to administer the estate terminates except for
the purpose of preserving assets until a grant of probate or administration is
made if, after the declarant has filed a declaration relating to that estate,

(a) redl estate isfound to belong to an estate,

(b) assets are discovered to belong to the estate and their value when
combined with the value of the assets disclosed in the declaration
results in a gross value for the estate greater than the prescribed
amount referred to in section 55.2(1),

(c) the fair market value of the assets disclosed in the declaration is
found to have been greater at the time of death than the prescribed
amount referred to in section 55.2(1),

unless the court otherwise orders.

Comment: Section 55.11(1) addresses what happens if facts come to light after a
declaration has been filed showing that the estate does not qualify for summary
administration under Part 5.1. For example, real property belonging to the estate might be
discovered. The deceased may have secretly severed a joint tenancy during his or her
lifetime, so that the deceased’s interest in the real property belongs to the deceased’s estate
instead of automatically vesting in the other joint tenant by right of survivorship. Another
reason the estate might not qualify is that value of the assets listed in the declaration may
have been underestimated. Where it is discovered at any time after the declaration is filed
that Part 5.1 does not actually apply to the estate, the declarant must cease acting on the
basis of the declaration, except for taking steps needed to preserve assets from loss or
deterioration. A grant of probate or administration would then have to be obtained in the
regular manner.

(2) Without limiting subsection (1), the court may, on application by a person
with an interest in the proper administration of the estate, including the
declarant, terminate the authority of a declarant if the court is satisfied that
the declarant should not continue to administer the estate.

Comment: Subsection (2) empowers the court to terminate the authority of a declarant to
administer the estate. While termination of a declarant’s authority under subsection (1)
takes place automatically because of the discovery of facts showing the estate does not
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qualify for summary administration, termination of authority under subsection (2) requires an
application to the court and takes place only if the court is persuaded that the declarant
should not continue in that role. If a declarant’s authority is terminated under subsection (2),
summary administration could continue under a fresh declaration completed by another
person qualified under s. 55.3(1) or (2), or under a grant of probate or administration
obtained under the regular probate procedure.

Grounds that would justify termination of a declarant’s authority would be essentially the
same ones on which a court will remove a personal representative. Under present law
these are generally dishonesty, conduct endangering the estate, acting without proper care
or without reasonable fidelity: Conroy v. Stokes, [1952] 4 D.L.R. 124 (B.C.C.A.); Weinstein
v. Weinstein (1996), 13 E.T.R. (2d) 227 (C.A.); Erlichman v. Erlichman Estate, [2000] B.C.J.
No. 198, 2000 BCSC 173. Mental incapacity would be another valid reason. In order to give
the court sufficient discretion to respond to the circumstances of particular cases, however,
subsection (2) does not restrict the grounds on which the court may act.

Anyone with an interest in the proper administration of the estate may apply to have the
declarant’s authority terminated. While the typical applicant would be a beneficiary or
intestate successor of the deceased, the class of persons concerned to see the estate
administered properly is not necessarily restricted to those having a beneficial interest under
a will or intestacy. Potential applicants could include a creditor, or the Public Guardian and
Trustee acting to protect a minor or mentally incapable adult with a beneficial interest.
Subsection (2) also permits the declarant to apply to be relieved of the duties attaching to
the role, because there may be a legitimate reason, such as illness, to relinquish it.

(3) Nothing inthis section affects the validity of anything done in good faith by a
declarant in relation to the administration of an estate before
(a) the declarant became or ought to have become aware of facts
referred to in paragraphs (1)(a) to (c), or
(b) the authority of the declarant is terminated by the court.

Comment: Subsection (3) confirms that steps taken by a declarant while acting under the
belief that Part 5.1 applies to an estate before it becomes or ought to become evident to the
declarant that the estate does not qualify for summary administration, or before the declar-
ant’s authority is terminated by the court under subsection (2), are not invalidated because of
the termination of the declarant’s authority afterwards.

Accounts

55.12 (1) A declarant must
(a) keep a written account of al receipts and disbursements relating to
the administration of the estate, and
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(b) ontherequest of abeneficiary or aperson entitled under Part 10to a
share of the estate, disclose the account mentioned in paragraph (a)
to that person.

Comment: Section 55.12(1) imposes very basic accounting responsibilities on a declarant.
The declarant is required merely to keep a record of receipts and disbursements and show
the record on request to a person who is entitled to share in the eventual distribution of the
estates.

(2) If adeclarant failsto comply with paragraph (1)(b) a beneficiary or a person
entitled under Part 10 to a share of the estate may apply under the Trustee
Act for an order requiring the declarant to pass accounts.

Comment: An executor or administrator must pass accounts before the registrar under s.
99 of the present Trustee Act unless all persons beneficially interested in the estate agree to
the accounts and consent to them not having to be passed. While s. 55.8(2) exempts
declarants from this requirement, a person entitled to share in the distribution of the estate
may apply under s. 55.12(2) for an order requiring passing of accounts under the Trustee Act
if the declarant does not comply with the relaxed accounting and disclosure requirements of
subsection (1).

Remuneration

55.13 A declarant is entitled to remuneration under the Trustee Act as if the declarant

Thi

55.

were an executor or administrator.

Comment: Sections 88-90 of the present Trustee Act provide for the remuneration of
personal representatives from the estate in the form of an allowance out of the estate.
Section 55.13 extends this right to declarants under the summary administration procedure
of Part 5.1.

rd persons dealing with declarant released from liability

14  Anyone who pays, transfers, delivers, releases to or otherwise provides any asset
or documents or information concerning the assets of a deceased person to a
declarant who has filed a declaration is discharged and released from any liability
for loss or damage of any kind to any person that may result to the same extent as
if the declarant were an executor who had been granted probate or an
administrator appointed by the court.
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Comment: Section 55.14 is a key provision discharging third parties who deal with a declar-
ant from liability if they rely on proof of the filing of a declaration (e.g., a court-stamped
photocopy) in turning over to the declarant assets of the deceased person to whose estate
the declaration relates. The section allows third parties such as financial institutions to deal
with the declarant exactly as if the declarant had taken out a grant of probate or
administration, without fear of liability to anyone for doing so.

Offence by declarant

55.15 A declarant who
() intentionally files afalse declaration,
(b) filesadeclaration for an improper purpose, or
(c) concedls, converts or otherwise misappropriates property belonging to
the estate,
commits an offence and is liable to a fine of not more than $10,000 or to
imprisonment for twelve months, or to both.

Comment: Section 55.15 concerns offences by declarants. It provides penalties for various
forms of misfeasance and misuse of the summary administration procedure that are more
severe than the general penalty under the Offence Act lest the informal nature of the
procedure have unwanted effects. The ease with which a declaration may be filed, the lack
of need for close scrutiny by the court registry to determine the suitability of the declarant to
serve, and the extensive powers that the filing confers on the declarant could facilitate fraud,
concealment and misappropriation unless these abuses are effectively deterred by strong
sanctions.

Other remedies preserved

55.16 Nothing in sections 55.14 or 55.15 detracts from any civil or other remedy at law
which a declarant may have against another person or which another person may
have against a declarant.

Comment: Self-explanatory.

Consequential Amendments
Estate Administration Act

2. Section 20 of the Estate Administration Act isrepealed.
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Comment: Part 5.1 is intended to supplant the existing s. 20 of the Estate Administration
Act. This Bill therefore provides for the repeal of s. 20.

3. Section 98(3) isamended by adding “or the filing of a small estate declaration
in relation to that estate” after “ estate”.

Probate Fee Act

4. Section 1 of the Probate Fee Act isamended

(&) by adding “or a small estate declaration” at the end of the definition
of “grant”,

(b) by adding the following after the definition of “grant”:

“issue of any grant” includes the filing of a small estate declaration

(c) by adding “, or that is declared in a small estate declaration to be the
gross value of the personal property of the deceased listed in the small
estate declaration” after “ death” whereit appearsfor the second time
in the definition of “value of the estate”.

5. Section 2(4) isamended
(&) by adding “or in the small estate declaration”
(i) after “resealing” whereit appearsfor the second time, and
(i) at the end of section 2(4), and
(b) by adding “or small estate declaration” after “value attributed to an
asset in that statement”.

6. Section 5(1) is amended by adding “or in the small estate declaration” after
“resealing” in paragraphs(a) and (b).
Wills Variation Act
7. Section 1 of the Wills Variation Act is amended by adding “and a declarant
who has filed a small estate declaration under Part 5.1 of the Estate

Administration Act” after “annexed” in the definition of “ executor.”

8. Section 3(1) isamended by adding “or the filing of a small estate declaration,”
after “will” in paragraph (a) whereit appearsfor the second time;
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9. Section 12(1) isamended by adding “or the filing of a small estate declaration”
after “will” where it appearsfor the second time.

[ADDITIONAL CONSEQUENTIAL AMENDMENTS CONSIDERED
NECESSARY OR APPROPRIATE BY LEGISLATIVE COUNSEL MAY BE
ADDED]

Commencement
10. This Act comes into force by regulation of the Lieutenant Governor in
Council.
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APPENDIX B

FORMSOF TESTATE AND INTESTATE
SMALL ESTATE DECLARATIONS
AND SUPPLEMENTARY DECLARATION
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No.
Registry

IN THE SUPREME COURT OF BRITISH COLUMBIA

SUMMARY ADMINISTRATION OF ESTATE UNDER $50,000

RE: ESTATE OF , DECEASED
(referred to below as*the Deceased”)

SMALL ESTATE DECLARATION

[Form For Use In Estates Under $50,000 Where The Deceased L eft
A Will Note: For ThisForm To Have Legal Effect, It Must Not Be
Altered Except To Supply the Information And Signatures It

Requires)

I/We , SOLEMNLY DECLARE THAT:
[print full name(s)]

A. The Declarant(s)

1. My/Our address(es) igare:
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2. | am/We are entitled to make this Declaration because:
[Check the statement(s) that apply]
| an/we are
OO Named as the executor(s) in the will of the Deceased.
O A beneficiary/Beneficiaries named in the will of the Deceased and al
executors named in the will are ether dead, or are mentally incapable, or

have renounced.

[If an executor or any alternate executor has renounced, you must
attach the original signed renunciation as an exhibit to this

Declaration.]
OR
O 1/We have the written consent of the beneficiaries listed in paragraph 16 to
make this Declaration, and
» dl executors named in the will are either dead, or are mentally incapable,
or have renounced, and
* thewritten consents of the beneficiaries are attached as exhibits to
this Declaration.
OR

O | aman employee of the Public Guardian and Trustee/Official Administrator.

B. The Deceased

3. (@ Thefull name of the Deceased is
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(b)  The Deceased also used or was known by these other names as shown on the will
search result attached as an exhibit:

[List all other names by which the Deceased was known. The wills
search result you attach must show all the names.]

The last address of the Deceased is:

The Deceased died on , 20 . A photocopy of the death
certificate is attached as an exhibit to this Declaration.

No application for probate or administration and no other Small Estate Declaration has
been filed in British Columbia for the Deceased’ s estate, as far as |/we know.

. The Deceased’ s Will

[/We believe the will attached as an exhibit to this Declaration isthe Deceased’ s original
last will. Any codicil to the last will is also attached as part of the exhibit.

[A “codicil” isa separate document that adds to or changespart of a
will. 1t should be signed by the Deceased and by two witnesses who
see the Deceased sign, exactly like a will. If there are any codicils,
you must attach them with the will as an exhibit.]
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10.

11.

[/We have attached the results of a wills search issued by the Vital Statistics Agency
showing all names used by the Deceased or by which the Deceased was known as an
exhibit.

[You must request awills search by the Vital Statistics Agency under
the name of the Deceased and all names by which the Deceased was
also known. You must attach the results received from the Vital
Statistics Agency.]

The Deceased' s last will and all codicils appear(s) to have been signed by the Deceased
in the presence of two witnesses, neither of whom is a beneficiary or a husband or wife
of abeneficiary.

The Deceased did not marry or remarry after signing the last will, asfar as I/we know.

The Assets of the Deceased

Asfar as |/we know:

. The Deceased owned no real estate in British Columbia.
OR

Any real estate in British Columbia that the Deceased owned wasin joint tenancy
and at least one other joint owner was alive when the Deceased died.

[NOTE: You cannot filea Small Estate Declaration if the Deceased
owned real estate unless it was held in joint tenancy and another
joint owner was alive when the Deceased died. A manufactured
home on land not owned by the Deceased isnot “real estate” unless
it is declared to be part of the land on which it is situated in a
written agreement filed in the manufactured home registry under s.
23(2) of the Manufactured Home Act, S.B.C. 2003, c. 75.]

. The value of the assets of the Deceased on the date of death without deduction
for debts is not more than $50,000.
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. The assats of the Deceased’ s estate are;

[List each asset included in the estate and its date of death valuein
Canadian dollars. Do NOT include assets that transfer
automatically to others on proof of death, such as joint bank
accounts (with right of survivorship), or insurance, pensions, RRSPs
and RRIFS with a named beneficiary other than “ estate.” Attach a
separate sheet if thereisn’t enough space on the form.]

Description of Asset Value

Total: $
[must not be more than $50,000]

12. 1/We will file a supplementary declaration listing any additional asset of the Deceased
more than $1,000 in value when |/we learn of it.

13. I/We will apply for probate or administration with will annexed if:

. additional assets of the Deceased are found that raise the total date of death value
of the Deceased’ s estate above $50,000

OR

. if I/we learn that the total date of death value of the assets listed above is more
than $50,000.

In either of those cases, 1/we will not take further steps in relation to the Deceased’ s
estate until 1/we receive a grant of probate or administration, except to do what is
necessary to preserve the assets.
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E. Creditors

14. 1/We have made all reasonable efforts to find out who the creditors of the Deceased are
and how much each creditor claims.

15. As far as I/we know, these debts or other claims against the Deceased’s estate are
unpaid:

[List all unpaid claims against the estate, whether you dispute them
or not. Attach a separate sheet if there isn’t enough space on the
form. Note you may be personally liable to creditors if you
distribute the assets of the Deceased without first paying the debts of
the Deceased. The procedure for giving notice to creditors of a
deceased person to present their claimsis set out in section 38 of the
Trustee Act, R.S.B.C. 1996, c. 464.]

Creditor’ s Name Last Known Address Amount or
Estimate of Claim

F. Beneficiaries

16. As far as I/we know, the beneficiaries named in the will of the deceased, their last
known addresses, and what they are entitled to receive are:

Name Last Known Address Should Receive
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G. Ten-Day Notice to Family of Deceased and Beneficiaries Under Will

[Paragraphs 18-20 inclusive do not apply to the Public Guardian
and Trustee/Official Administrator]

17. The spouse and children (including any adopted children) of the Deceased are:

[Note: Listthefollowing personsasa “spouse’ of the Deceased for
the purpose of this item of the Declaration, even if there is more
than one person who fits the description:

» aperson who waslegally married to the Deceased at the
time of death

* a person who was living and cohabiting with the
Deceased in a marriage-like relationship and who had
done so for at least two years, including a same-sex
partner]

Name Last Known Address Relationship to Deceased

18. 1/We will mail or deliver a copy of this Declaration after it is completed to all persons
listed in paragraphs 16 or 17. 1/We will wait at least 21 days after the death of the
Deceased and at least 10 daysafter mailing or delivering a copy of this Declaration
to those persons before I/wefileit in the Court.
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19. If a person listed in paragraphs 16 or 17 is a minor, or an adult who is or may be
mentally incapable, 1/we will deliver a copy of this completed Declaration to the
guardian or committee, if any, of that person AND TO the Public Guardian and Trustee
at 700-808 West Hastings Street, Vancouver, British Columbia V6C 3L3 at least 10
days before the date on which I/we file this Declaration in the Court.

20. If aminor is or becomes entitled to receive any money from the estate of the Deceased,
[/wewill pay or transfer the money to the Public Guardian and Trustee at 700-808 West
Hastings Street, VVancouver, British Columbia V6C 3L3 unless the will says that the
money isto be held in trust for the minor.

H. Duties of Declarant(s)

21. I/We will;

keep records of al receipts and disbursements from estate funds and account to
the beneficiaries

[NOTE: Itisrecommended that you open an account for the estate
fundswith a financial institution.]

pay the funeral expenses of the Deceased, the expenses of administering the
estate, and the valid debts of the estate including any applicable income and other
taxes, to the extent of the assets of the Deceased that come into my/our
possession

deal with trust assets in accordance with the terms of the trust, if the will creates
atrust

distribute the balance of the Deceased’ s assets to the persons entitled to receive
them according to what each person should receive. |1f the Deceased died leaving
a spouse or children I/we will NOT DISTRIBUTE assets of the Deceased for
SIX MONTHS from the date on which I/we file this Declaration unless
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* the spouse and children have all reached the age of majority, and have given
their consent,
or

» the Court authorizes me/us to distribute sooner.

[It isrecommended that all consents bein writing.]

22. I/We am/are aware that it is a serious crimina offence to make a false statutory
declaration.

AND I/WE MAKE THIS SOLEMN DECLARATION CONSCIENTIOUSLY
BELIEVING IT TO BE TRUE AND KNOWING THAT IT IS OF THE SAME LEGAL
FORCE AND EFFECT ASIF MADE UNDER OATH.

DECLARED before me at

this  day of , 20
Declarant
A notary public or commissioner for
taking affidavits
Declarant

[Name and address of notary or [Don’t sign until a notary or commissioner is
commissioner] present to see you sign and check that all the

exhibits are attached and marked as exhibits
to your declaration.]
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Notice to Persons Dealing With Declarant
or
Having Possession or Control of
Assets of the Deceased

If this Small Estate Declaration is made before a notary
public or commissioner, bears the stamp of the Supreme
Court of British Columbia, and a registry number appears in
the upper right corner of the first page, it has been filed in
Court and pursuant to Part 5.1 of the Estate Administration
Act:

J A Declarant has the powers of an executor

. You are required by law to deal with a Declarant as if the
Declarant were an executor named in the will of the
Deceased who has been granted probate

J You are not required to inquire into the truth of any
statement in this Small Estate Declaration

. Anyone who pays, delivers, or transfers to a Declarant
personal property of the Deceased or documents or
information concerning personal property of the Deceased
on the basis of this Small Estate Declaration is discharged
and released from any liability for loss or damage of any
kind to any person that may result to the same extent as if
dealing with an executor who has been granted probate.
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No.
Registry

IN THE SUPREME COURT OF BRITISH COLUMBIA

SUMMARY ADMINISTRATION OF ESTATE UNDER $50,000

RE: ESTATE OF , DECEASED
(referred to below as*the Deceased”)

SMALL ESTATE DECLARATION

[Form For Useln Estates Under $50,000 Where The Deceased L eft
No Will Note: For ThisForm To Have Legal Effect, It Must Not
Be Altered Except To Supply the Information And Signatures It
Requires)

I/We, , SOLEMNLY DECLARE THAT:
[print full name(s)]

. The Declarant(s)

My/Our address(es) idare:

|/We are entitled to make this declaration because;
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[check the statement that applies]

O 1/We am/are (a) person(s) listed in paragraph 14 as being entitled to sharein
the Deceased’ s estate and | /we are the Deceased’ s
O spouse
O child(ren)
O grandchild(ren), great-grandchild(ren) or other descendant(s)
O parent(s)
O brother(s) or sister(s)
O niece(s) or nephew(s)

O other next of kin (Specify).
OR
O 1/We have the written consent to this declaration of the persons listed in
paragraph 14 as being entitled to the estate of the Deceased and their
written consents are attached as exhibits to this Declaration.
OR

O | amanemployee of the Public Guardian and Trustee/Official Admin-istrator.

B. The Deceased

3. (@ Thefull name of the Deceased is

(b)  The Deceased aso used or was known by these other names:

[List all other names by which the Deceased was known. The wills
search result you attach must show all the names.]

4. Thelast address of the Deceased is:
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The Deceased died on , 20__. A photocopy of the death
certificate is attached as an exhibit to this Declaration.

No application for probate or administration and no other Small Estate Declaration has
been filed in British Columbia for the Deceased’ s estate, as far as |/we know.

. The Deceased L eft No Will

[/We have searched diligently for the last will of the Deceased. No will was found.

[/We have attached the results of a wills search issued by the Vital Statistics Agency
showing al names used by the Deceased or by which the Deceased was known as an
exhibit.

[You must request awillssearch by the Vital Statistics Agency under
the name of the Deceased and all names by which the Deceased was
also known. You must attach the results received from the Vital
Statistics Agency.]

. The Assats of the Deceased

Asfar as |/we know:
. The Deceased owned no real estate in British Columbia.
OR

Any real estate in British Columbia that the Deceased owned wasin joint tenancy
and at least one other joint owner was alive when the Deceased died.
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10.

11.

[NOTE: You may not file a Small Estate Declaration if the De-
ceased owned real estate unless it was held in joint tenancy and
another joint owner was alive when the Deceased died. A
manufactured home on land not owned by the Deceased isnot “ real
estate” unless it is declared to be part of the land on which it is
situated in a written agreement filed in the manufactured home
registry under s. 23(2) of the Manufactured Home Act, S.B.C. 2003,
C. 75]

. The value of the assets of the Deceased on the date of death without deduction
for debts is not more than $50,000.

. The assats of the Deceased’ s estate are;

[List each asset included in the estate and its date of death value in
Canadian dollars. Do NOT include assets that transfer automatically to
others on proof of death, such as joint bank accounts (with right of
survivorship) or insurance, pensions, RRSPs and RRIFs with a named
beneficiary other than “estate.”  Attach a separate sheet if there isn’t
enough space.]

Description of Asset Value

Total: $
[must not be more than $50,000]

[/We will file a supplementary declaration listing any additional asset of the Deceased
more than $1,000 in value when |/we learn of it.

[/We will apply for administration if:
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. additional assets of the Deceased are found that raise the total date of death value
of the Deceased’ s assets above $50,000

OR

. I/Welearn that the total date of death value of the assetslisted aboveis more than
$50,000.

In either of those cases, 1/we will not take further steps in relation to the Deceased’' s
estate until 1/we receive a grant of administration, except to do what is necessary to
preserve the assets.

E. Creditors

12. I/We have made all reasonable effortsto find out who the creditors of the Deceased are
and how much each creditor claims.

13. As far as I/we know, these debts or other claims against the Deceased’s estate are
unpaid:

[List all unpaid claims against the estate, whether you dispute them
or not. Attach a separate sheet if there isn’t enough space on the
form. Note you may be personally liable to creditors if you
distribute the property of the Deceased without first paying the debts
of the Deceased. The procedure for giving notice to creditors of a
deceased person to present their claimsis set out in section 38 of the
Trustee Act, R.S.B.C. 1996, c. 464.]

Creditor’ s Name Last Known Address Amount or Estimate of Claim

F. PersonsEntitled to the Estate
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14. As far as I/we know, the following persons are entitled to the following shares of the
Deceased' s assets:

[When a person dies without leaving a will, certain rules of law
determine who has aright to inherit and how much. Seethe Table
on the last page of this form. If one person is entitled to get the
whole estate, enter “ Entire estate” in the column with the heading
“Should Receive.” If itisone-third of the estate, enter “ One-third,”
etc. Attach a separate sheet if there isn’t enough space on the
form.]

Name Relationship to Deceased Should Receive

G. Ten-Day Notice to Family of Deceased

[This section does not apply to the Public Guardian and Trustee/
Official Administrator.]

15. 1/We will mail or deliver a copy of this Declaration after it is completed to all persons
listed in paragraph 14 of this Declaration, including any spouse of the Deceased who has
been separated from the Deceased for less than one year. |/We will wait at least 21
days after the death of the Deceased and at least 10 days after mailing or
delivering a copy of this Declaration to those persons before I/we file it in the
Court.

16. If a person listed in paragraph 14 is a minor, or an adult who is or may be mentally
incapable, 1/we will deliver a copy of this completed Declaration to the guardian or
committee, if any, of that person AND TO the Public Guardian and Trustee at 700-808
West Hastings Street, VVancouver, British ColumbiaVV6C 3L3 at least 10 days before the
date on which I/we file this Declaration in the Court.
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17. If aminor is or becomes entitled to receive any money from the estate of the Deceased,
[/wewill pay or transfer the money to the Public Guardian and Trustee at 700-808 West
Hastings Street, Vancouver, British Columbia V6C 3L3.

H. Duties of Declarant
18. 1/We will:

. keep records of al receipts and disbursements from estate funds and account to
the persons who are entitled to receive a share of the Deceased’ s assets.

[NOTE: It isrecommended that you open an account for the estate
fundswith a financial institution.]

. pay the funeral expenses of the Deceased, the expenses of administering the
estate, and the valid debts of the estate including any applicable income and other
taxes, to the extent of the assets of the Deceased that come into my/our
possession.

. distribute the balance of the Deceased’ s assets to the persons entitled to receive
them according to what each person should receive after one year from the
Deceased' s death, or earlier if the Court authorizes a distribution before one year
has passed.

[Note: You must not distribute the assets of the Deceased to the
Deceased’ s relatives until one year after the death of the Deceased
unless the Court authorizes you to distribute earlier.]
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19. I/'We am/are aware that it is a serious criminal offence to make a false statutory
declaration.

AND I/WE MAKE THIS SOLEMN DECLARATION CONSCIENTIOUSLY

BELIEVING IT TO BE TRUE AND KNOWING THAT IT IS OF THE SAME LEGAL
FORCE AND EFFECT ASIF MADE UNDER OATH.

DECLARED before me at

this  day of , 20 Declarant

A notary public or commissioner for
taking affidavits

Declarant

[Don’t sign until a notary or commissioner
is present to see you sign and check that all
the exhibits are attached and marked as
exhibitsto your declaration.]

[Name and address of notary or
commissioner]
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Notice to Persons Dealing With A Declarant
or
Having Possession or Control of
Assets of the Deceased

If this Small Estate Declaration is made before a notary
public or commissioner, bears the stamp of the Supreme
Court of British Columbia, and a registry number appears in
the upper right corner of the first page, it has been filed in
Court and pursuant to Part 5.1 of the Estate Administration
Act:

. A Declarant has the powers of an administrator of an
estate

. You are required by law to deal with a Declarant as if the
Declarant had been appointed the administrator of the
Deceased’s estate by the Court

J You are not required to inquire into the truth of any
statement in this Small Estate Declaration

. Anyone who pays, delivers, or transfers to a Declarant
personal property of the Deceased or documents or
information concerning personal property of the Deceased
on the basis of this Small Estate Declaration is discharged
and released from any liability for loss or damage of any
kind to any person that may result to the same extent as if
dealing with an administrator appointed by the Court.
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Table of Persons Entitled to Inherit on Intestacy' and Their
Shares When the Gross Value of an Estate Is Not More Than
$50,000

If the Deceased leaves a surviving spouse | Spouse receives entire estate

Note on meaning of “ spouse” : For the If there is more than one person qualifying
purpose of a Small Estate Declaration a as a spouse, the court must decide how the
“spouse” includes: estate should be divided unless the spouses

(8) & spousewiho has been separated from agree on how much each should receive.

the Deceased for less than one year
immediately before the Deceased' s
death, but not longer;

(b) acommon law or same sex partner who
lived and cohabited with the Deceased
in a marriage-like relationship for at
least two yearsimmediately before the

Deceased’ s death.
If the Deceased |leaves no surviving Each child receives an equal share of the
spouse, but has surviving children estate. The number of sharesinto which
the estate is divided is equal to the number
OR if one or more of the Deceased's of surviving children plus the number of
children died before the Deceased, leaving | children who did not survive the Deceased.
surviving children or other descendants and who themsdalves had surviving

children or other descendants.
Note on adopted children: Legally adopted
children of the Deceased or adopted children | Grandchildren or more remote lineal

of the Deceased's children are treated asiif descendants of Deceased receive equal
they were the Deceased’ s natural children or shares in the share their deceased parent
grandchildren, as the case may be. would have taken if the parent had

If the Dec | was legally adopted, the survived the death of the Deceased.

Deceased’ s adoptive family istreated asif
they were his or her blood relatives, and the
birth family does not share in the estate.

1. Half-blood relatives have the sameright as full-blood relatives to a share of the estate.
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If the Deceased dies leaving no surviving
spouse, surviving children, surviving
grandchildren, or more remote lineal
descendants

Surviving parents of Deceased receive
equal shares of the estate

If the Deceased dies leaving no surviving
spouse, surviving children, surviving
grandchildren or more remote lineal
descendants, or surviving parents

Surviving brothers and sistersin equal
shares. Children of deceased brother and
sister receive equal sharesin the share
their parent would have taken if the parent
had survived the Deceased.

If the Deceased dies leaving no surviving
spouse, surviving children, surviving
grandchildren or more remote lineal
descendants, surviving parents, or
surviving brothers and sisters

Nieces and nephews of Deceased receive
equal shares.

If the Deceased dies leaving no surviving
spouse, surviving children, surviving
grandchildren or more remote lineal
descendants, surviving parents, surviving
brothers and sisters, or surviving nieces
and nephews

Closest surviving next of kin receive equal
shares.
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No.
Registry

IN THE SUPREME COURT OF BRITISH COLUMBIA

SUMMARY ADMINISTRATION OF ESTATE UNDER $50,000

RE: ESTATE OF , DECEASED
(referred to below as*the Deceased”)

SUPPLEMENTARY SMALL ESTATE DECLARATION

[Form For Use In Estates Under $50,000 When Information Must
Be Corrected in a Small Estate Declaration That Has Been Filed in
Court]

I/WE, , SOLEMNLY DECLARE THAT:
[print full name(s)]

1. I/We filed a small estate declaration concerning the estate of the Deceased on
, 20

[Provide the date on which you filed the small estate declaration.]

2. Since l/we filed the small estate declaration, |/we have learned that the small estate
declaration must be corrected as shown here;
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[Enter thenumber of each numbered paragraph of your small estate
declaration that needs to be corrected. Provide the corrected infor-
mation opposite the paragraph number. Attach a separate sheet if
thereisn’t enough space on the form.

Note that you do not haveto file a supplementary small estate decla-
ration if the only change is that an asset of the Deceased |ess than
$1,000 in value was not listed in the small estate declaration.]

Number of paragraph of New or corrected information
small estate declaration

AND I/WE MAKE THIS SOLEMN DECLARATION CONSCIENTIOUSLY BELIEV-
ING IT TO BE TRUE AND KNOWING THAT IT IS OF THE SAME LEGAL FORCE
AND EFFECT ASIF MADE UNDER OATH

DECLARED before me at

this  day of , 20 Declarant

A notary public or commissioner for
taking affidavits

Declarant

[Don’t sign until a notary or commissioner

mgoen?f address of notary or com- is present to see you sign and check that all
the exhibits are attached and marked as ex-
hibits to your declaration.]

British Columbia Law Institute 87



Interim Report on Summary Administration of Small Estates

OUR SUPPORTERS

The British Columbia Law Institute wishes to thank all those individuals and firms who provide

financial support.

Partner
The Advocate

Benefactor

James M. Macintyre, Q.C.
Blake, Cassels & Graydon LLP
Steele Urquhart Payne
Lawson Lundell LLP

Associate

Hon. Bryan Williams, Q.C.

Hon. Chief Justice Donald C.J. Brenner
Hon. Mdm. Justice Risa Levine

Supporter

Hon. Chief Justice Lance G. Finch
Kerry-Lynne D. Findlay Chapman, Q.C.
Donald J. Sorochan, Q.C

Joost Blom, Q.C.

Friend

Hon. Mdm. Justice Carol Huddart

Hon. Mr. Justice Duncan Shaw

Hon. Mr. Justice Kenneth Smith

Hon. Mr. Justice Frank Maczko

Hon. Mdm. Justice Marion Allan

Hon. Mdm. Justice Heather Holmes
Hon. Judge David R. Pendleton

Hon. Judge Anthony J. Spence

Hon. Mdm. Justice Sunni S. Stromberg-Stein
Hon. Mr. Justice Kenneth C. Mackenzie
AnnaMarie Laing

Trevor Todd

Waddell Raponi

Urmas Anniko

Anonymous Donations
Support in Kind

Faculty of Law, University of British Columbia
Fasken Martineau DuMoulin LLP

Clark Wilson LLP

Legacy Tax + Trust Lawyers

Canadian Bar Association, B.C. Branch

Hon. Mr. Justice Grant D. Burnyeat
Borden Ladner Gervais LLP
Stikeman Elliott LLP

Murphy, Battista

Hon. Martin Taylor, Q.C.
Hon. Mdm. Justice M. Anne Rowles
Fasken Martineau DuMoulin LLP

Hon. Mr. Justice Randall S.K. Wong
Gerald J. Lecovin, Q.C.

Berge & Co.

Angus Gunn

Master Ronald Barber
Margaret Ostrowski, Q.C.
Taylor Jordan Chafetz

lan Donaldson, Q.C.

J. Parker MacCarthy, Q.C.
Arthur Close, Q.C.

Hon. Mdm. Justice Kirsti M. Gill
T. Murray Rankin, Q.C.
Hon. D.M.M. Goldie, Q.C.
Hon. W.A. Esson

Gregory G. Blue

Gordon Sloan

Karen Nordlinger, Q.C.

Bull Housser & Tupper LLP

Alexander Holburn Beaudin & Lang LLP

Davis & Company LLP

Royal Trust Corp of Canada RBC Investments,
Trust Services

88 British Columbia Law Institute



