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INTRODUCTORY NOTE

The British Columbia Law Institute has the honour to present:

Report on Wills, Estates and Succession:
A Modern Legal Framework

The law governing wills and intestacy, the administration of estates, and non-probate transfers of
wealth on death, is unusually archaic. It is an area notable for a large body of contradictory case
law and, to the extent that it is governed by legislation, a bewildering array of enactments that suffer
from long neglect. Nearly everyone will come into direct and personal contact with this arcane area
of law at some point, however.

In 2003, the Ministry of Attorney General encouraged the British Columbia Law Institute to
undertake a project involving a review of the law of succession in British Columbia for the pur-
poses of reducing the number of separate enactments through consolidation and of simultaneously
modernizing the law where reform is necessary or desirable. The Project was to be completed over
a period of three years. The Succession Law Reform Project, as it was subsequently designated, has
now culminated in this Final Report. The Final Report was preceded by an Interim Report on
Summary Administration of Small Estates in December 2005. The Interim Report reflected the
recommendations emerging from the Project regarding small estates, a matter to which the Ministry
had requested that special attention be given.

Part One of the Final Report explains the principal changes recommended in the areas of wills, the
Wills Variation Act, intestacy, estate administration, survivorship presumptions, and certain miscel-
laneous areas. Part Two consists of a draft consolidated succession statute that is intended to
supplant the Wills Act, the Wills Variation Act, the Estate Administration Act, the Probate Recogni-
tion Act, and portions of the Survivorship and Presumption of Death Act. In bringing together the
essential legislation governing the main branches of the law of succession, the draft consolidated
Wills, Estates and Succession Act will make this important area of law much more accessible and
comprehensible. The reforms that accompany the consolidation are for the most part long overdue.

The Project was conducted with the aid of a very large group of volunteers drawn from the practis-
ing Bar, the Society of Notaries Public of British Columbia, and legal academics specializing in
succession law. The Institute is most grateful to them for the enormous amount of valuable time
and expertise they have provided over the course of this lengthy Project. It is firmly believed that
reform of the law of succession in British Columbia along the lines urged by the Final Report will
provide a highly serviceable legal framework for many decades to come.

Ann McLean
Chair,
British Columbia Law Institute

June 2006
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EXECUTIVE SUMMARY

The law of succession is among the most archaic areas of private law, and British Columbia
legislation dealing with various aspects of succession is highly fragmented, spread through-
out a forest of statutes. The British Columbia Law Institute initiated the Succession Law
Reform Project in 2003 with support from the Ministry of Attorney General in order to
redress the long neglect of this area. The goals of the Project are to reduce the number of
separate succession-related enactments through consolidation and to modernize the statu-
tory and common law dealing with succession on death.

The Project was conducted with the aid of a large group of volunteers drawn from the
practising wills and estates Bar, the Society of Notaries Public of British Columbia, and
legal academics with expertise in the law of succession. Their work has culminated in this
Final Report, which contains draft reform legislation and commentary, to implement the
conclusions reached by the committees formed to carry out the Project. An Interim Report
on Summary Administration of Small Estates was issued earlier. The new small estates
procedure it contained was designed for implementation as a set of amendments to existing
legislation. It is incorporated into the draft reform legislation contained in this Final Report
as well.

The Project included a review of the law and legislation governing alternate succession
vehicles that are sometimes referred to as “will substitutes,” such as insurance and retire-
ment savings plan beneficiary designations, as well as the more traditional subjects of
succession law: wills, intestate succession, and probate procedure.

Enactments selected for consolidation were ones dealing exclusively or at least primarily
with succession on death, as opposed to those dealing with aspects of the law of property
that are applicable equally to decedents’ estates and the living.

The draft Wills, Estates and Succession Act contained in Part Two of this Report consoli-
dates the present Wills Act, Wills Variation Act, Estate Administration Act, and Probate
Recognition Act. Provisions currently found in the Law and Equity Act regarding the
designation of pension and retirements savings plan beneficiaries are also consolidated,
although the beneficiary designation provisions in the Insurance Act are not. Certain
amendments to the Insurance Act beneficiary designation sections are recommended,
however.

The consolidated reform legislation contains provisions on survivorship to deal with situa-
tions in which two or more persons die at the same time or in circumstances making it
impossible to determine which of them died first. These provisions differ from the
survivorship presumptions now contained in the present Survivorship and Presumption of
Death Act, as explained below.

British Columbia Law Institute xiii
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The reform legislation in Part Two contains a number of miscellaneous amendments to the
Escheat Act, the Power of Appointment Act, and the beneficiary designation provisions in
Parts 3 and 4 of the Insurance Act mentioned above. While these are not part of the consol-
idated enactments, they are included as elements of a comprehensive reform Bill. Signifi-
cant reforms are recommended in all the areas of succession law in addition to the consoli-
dation of enactments. A substantial number of the reforms urged in this Report were
presaged by recommendations of the former Law Reform Commission of British Columbia
in a series of reports published in the 1980s. The most important changes from present law
are summarized below.

Reform of the Wills Act and the General Law of Wills

This Report recommends the following major changes to the Wills Act and the non-statu-
tory law of wills:

. Introduction of a broad dispensing power to relieve against the consequences of a
breach of the formal requirements for execution and attestation of a will. The provi-
sion would allow the court to admit a document to probate if it could be satisfied that
the document embodies the final testamentary wishes of the document’s maker.
Similar provisions are found in five Canadian provinces at the present time.

. An attesting witness or the witness’s spouse would not lose the benefit of a gift under
the will to that witness or the spouse if the witness or other person seeking to uphold
the gift is able to prove that the testator knew and approved of the gift.

. A will would no longer be automatically revoked by the subsequent marriage of the
testator.
. Circumstances in which a gift under a will to a spouse of the testator is revoked by

events associated with the breakdown of the spousal relationship would be harmo-
nized with the events that give rise to a division of family assets under Part 5 (matri-
monial property) of the Family Relations Act. Currently, section 16 of the Wills Act
and Part 5 of the Family Relations Act are not fully congruent in this respect.

. The principle underlying section 16 of the Wills Act, namely that a testamentary gift
to a spouse is revoked automatically on the breakdown of the spousal relationship and
the will interpreted as if the former spouse had predeceased the testator, would be
extended to non-marital spouses, i.e. persons in marriage-like relationships of at least
two years’ duration. This is in keeping with a general legislative policy to treat
married persons and those in stable, long-term marriage-like relationships in a similar
manner.

. Courts would be given the power to rectify a will if it does not coincide with the
testator’s intentions due to an accidental slip or omission, a misunderstanding of the
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testator’s instructions, or a failure to carry out those instructions. This power is
aimed mainly at preventing the defeat of testamentary intentions due to errors and
omissions of the will drafter. It would not be available in cases where the testator has
misunderstood the legal effect of language used in the will or where there merely is a
dispute over the meaning of the will. The rectification power could be used at either
the probate or construction stage, and extrinsic evidence would be admissible to
prove the facts justifying its exercise.

. So-called “privileged wills,” i.e. informal wills made by military personnel on active
service and mariners at sea, would be abolished. Reasons for abolition are that the
privilege is in disuse, the armed forces do not encourage reliance on it, and the pro-
posed dispensation power would be available in any case to uphold a legally informal
will that is demonstrated to the court’s satisfaction to represent final testamentary
wishes. The privilege extended to minors who are or have been married to make a
valid will would be replaced by a decrease in the minimum age for will-making to 16.

. Rules concerning the admission of extrinsic evidence of testamentary intent as an aid
to the interpretation of wills have been given statutory form. Extrinsic evidence of
testamentary intent would be admissible where the will is meaningless or ambiguous,
either on its face or when read in light of surrounding circumstances, but evidence of
intent would not be admissible for the purpose of showing ambiguity. The distinction
between patent and latent ambiguity would no longer be relevant to the application of
these rules.

. Real property would abate together with personal property.

. The principle of section 30 of the Wills Act (i.e. that the mortgage debt passes to-
gether with mortgaged real property rather than being borne generally by the estate)
would be extended to registered charges on both real and tangible personal property,
if the charges relate to the acquisition, preservation, or improvement of the asset in
question.

. The Convention Providing a Uniform Law on the Form of an International Will
would be implemented in British Columbia, with lawyers and notaries public desig-
nated as the “authorized persons” before whom a will could be executed in the Con-
vention form by testators wishing to make use of it.

Reform of the Wills Variation Act

The current Wills Variation Act differs from dependants relief statutes in most other prov-
inces and territories in imposing no restrictions on the ability of adult non-spousal claimants
to seek relief against a will. In most Canadian jurisdictions, an adult claimant other than a
surviving spouse must demonstrate an inability to be self-supporting due to illness or
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mental or physical disability in order to be eligible to bring an action to displace the terms
of a will. Case authority requires that courts apply the Act with regard to a moral obliga-
tion normally resting on a parent to provide for children in the parent’s will, regardless of
their children’s circumstances. While this approach has many defenders, the majority
position that ultimately prevailed in the two committees that dealt with the matter in the
Succession Law Reform Project was that the current Act and its interpretation present too
great an inroad on testamentary freedom.

No change is proposed in relation to the eligibility of surviving spouses to claim relief
against the terms of a will or the principles on which that relief is based, which are heavily
influenced by the law of matrimonial property. In relation to adult, self-sufficient children
of the deceased, however, the reforms proposed in this Report to the Wills Variation Act
would bring the Act closer to the dependants relief legislation of other Canadian provinces
and territories.

The dependants relief provisions of Part Two contain a significant new departure from
other Canadian legislation, however, in distinguishing between the form of relief to surviv-
ing spouses and that available to other eligible claimants. A surviving spouse will continue
to be entitled to a just and equitable provision out of the estate if the will fails to provide it.
Relief to other claimants would be based on “reasonable and necessary maintenance.” The
maintenance would be paid periodically, but could be financed through an annuity, particu-
larly if it is to be paid over a lengthy period.

Significant features of the recommended dependants relief legislation are:

. The dependants relief provisions apply to intestacies as well as wills, unlike the
present Wills Variation Act. All other Canadian dependants relief statutes except one
allow variation of the intestate distribution scheme.

. A child over the age of majority would have to be unable to become self-supporting
due to illness, mental or physical disability, or another special circumstance (“special
circumstances child”) or current or prospective enrolment in an educational or voca-
tional training program (“student claimant”) to be eligible for relief.

. A stepchild who was a minor at the time of the deceased’s death and who had been
supported by the deceased for at least one year immediately before death, would be
eligible to claim relief (“eligible stepchild”). Currently the Wills Variation Act does
not allow any stepchild to claim relief unless adopted by the deceased during the
deceased’s lifetime.

. An anti-avoidance provision would make a transaction conferring a benefit on a
second person voidable against an eligible claimant if it was made by the deceased
for the purpose of defeating rights under the dependants relief legislation. The court
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could make an order in relation to the transaction that it could have made under the
Fraudulent Conveyance Act if the eligible claimant whose rights were defeated had
been a creditor of the deceased. A transaction would not be voidable if the party who
benefited provided good consideration and entered into the transaction in good faith.
Currently the Wills Variation Act contains no anti-avoidance provisions.

Intestate Succession

The current intestacy provisions are found in Part 10 of the Estate Administration Act,
surrounded by procedural legislation. In the reform legislation the intestacy provisions are
grouped together with others dealing with substantive rights.

The rights of a surviving spouse in an intestacy would be significantly enhanced. The
preferential share, applicable if the deceased left a spouse and surviving issue, would be
increased from the current level of $65,000 to $300,000. (If the issue are not all issue of
both spouses, the preferential share would be $150,000 because the natural children of the
deceased could not normally expect to inherit from the spouse and should in fairness
receive some of the estate). A spouse would take 1/2 of the balance of the estate regardless
of the number of issue. Currently the surviving spouse takes only 1/3 of the balance if there
is more than one child or other surviving issue.

The increased spousal preferential share is intended to take account of the change in the
value of money and increase in property values in British Columbia since the preferential
share was set at $65,000 several decades ago. The former Law Reform Commission
recommended the preferential share be increased to $200,000 in 1983. An increase in the
ordinary spousal share from 1/3 to 1/2 where there are several issue is considered appropri-
ate in light of current social standards emphasizing the need to secure the position of a
surviving spouse who may be well advanced in years at the time of the intestate’s death.

The concept of “deemed lapse,” under which a testamentary gift to a spouse is automati-
cally revoked when the spousal relationship is dissolved or a division of family assets
occurs, is extended to intestacy. On divorce or execution of a separation agreement, for
example, the right to a spousal share in the intestacy of the other party to the marriage
would be extinguished.

The statutory life estate of the surviving spouse in the spousal home would be abolished in
favour of a right to appropriate the spousal share against the spousal home at the option of
the surviving spouse. The statutory life estate has few defenders, as it is perceived to create
valuation problems and to overcomplicate the administration of intestacies. This change
too was recommended by the Law Reform Commission more than two decades ago.

A change from the current scheme of intestate distribution depending on degrees of consan-
guinity to a “parentelic” one , i.e. a system based on the line of descent from the closest
common ancestor of the deceased person and the relative in question, is recommended.
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The existing and proposed systems produce the same results except where remote kin are
entitled to take in an intestacy. Under the existing degrees of kinship system, a closer
relative and a much more remote one may take the same share if there is no surviving
spouse or issue, because they are of the same degree of kinship. Under a parentelic system,
the closer relative in the line of descent from the common ancestor will always take ahead
of a more remote relative. The parentelic system has been adopted in Manitoba and is a
feature of the Uniform Intestate Succession Act of the Uniform Law Conference of Canada.
It has also been recommended for enactment in Alberta by the Alberta Law Reform Insti-
tute.

Small Estates

Special attention was given in the Project to improving the scheme for summary adminis-
tration of small estates in British Columbia. The procedure proposed to replace the current
section 20 of the Estate Administration Act would allow estates under a value ceiling set by
regulation to be administered without a formal grant of probate or administration. The
procedure would be available to the official administrator as well as the deceased’s per-
sonal representative or the deceased’s successors. The procedure would be initiated by the
filing of a statutory declaration in the probate registry by the personal representative, if any,
a person beneficially interested in the estate, a nominee with the written consent of those
beneficially interested, or the official administrator. The role of the probate registry would
be limited to entering a record of the filing of the small estate declaration in the civil regis-
try database system and stamping and returning a copy of the small estate declaration.

The copy of the small estate declaration with the court stamp would function like a grant,
allowing the declarant to gather the assets of the estate and deal with them as if a formal
grant of probate or administration had issued. Persons dealing with the declarant on the
strength of the court-stamped declaration would receive a statutory release of liability
which would protect them to the same extent as if the declarant had received a formal grant.

The proposed small estate procedure would be limited to estates consisting solely of per-
sonal property, as a formal grant of probate or administration is necessary in order to
transfer real estate in British Columbia. The Report urges, however, that consideration be
given to an amendment to the Land Title Act that would relax this requirement in connec-
tion with small estates. The Report recommends that the gross value ceiling for the small
estate summary administration procedure be set initially at $50,000 and increased later if
considered appropriate.

Estate Administration

The section of the Final Report dealing with estate administration consolidates much of the
content of the Estate Administration Act and the Probate Recognition Act. Much of the
Estate Administration Act is highly archaic. Most provisions that have been carried for-
ward into the reform legislation have been redrafted in contemporary legislation language.
Numerous provisions that are duplicative, covered now by rules of court, or clearly obso-
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lete have been eliminated. Some new features are introduced into British Columbia probate
procedure under the draft legislation:

. A notice of an application for a grant of probate or administration sent to beneficia-
ries or other persons interested in an estate would be required to contain prescribed
text informing the recipient of the possibility that they may have rights in relation to
the estate and the existence of limitation periods applicable to any proceedings for
their enforcement. This was recommended by the wills and estates Bar in the 1980s.

. There would be a 21-day notice period between the sending of notice of an applica-
tion for probate or administration and the filing of the application. Currently section
120 (1) of the Estate Administration Act allows notice to be given concurrently with
the filing of the application, which may tend to defeat the purpose of the notice by
depriving recipients of a realistic opportunity to take appropriate advice and act upon
their rights vis-a-vis the application. The notice period could be abridged or elimi-
nated by the court to enable issuance of a grant on an expedited basis when neces-

sary.

. Administrators would no longer be required to provide a bond or obtain an order
dispensing with it, unless a minor or mentally incapable person is interested in the
estate. When security is required for these reasons, it could take any form acceptable
to the court. This change reflects the reality that administration bonds are difficult to
obtain and can be disproportionately expensive, though there is seldom a need to
realize upon them.

. The resealing procedure now found under the Probate Recognition Act is retained,
but with recommendations that it be extended to all Canadian provinces and territo-
ries, the U.K., Ireland, all Commonwealth jurisdictions having a common law legal
system, Hong Kong, and all U.S. jurisdictions. Currently, British Columbia’s regime
for resealing is the most restrictive in Canada in terms of the jurisdictions to which it
extends.

Alternate Succession Vehicles: Non-Probate Beneficiary Designations

The designation of beneficiaries under life insurance and accident and sickness policies on
one hand, and under non-insurance RRSPs, RRIFs, employee benefit plans, and pensions
on the other, are governed by different legislation in British Columbia. Parts 3 and 4 of the
Insurance Act govern beneficiary designations under insurance policies, including some
annuity-type retirement savings plans that fit within the broad definition of “insurance” in
the Act. Beneficiary designations under the non-insurance vehicles are governed by provi-
sions now contained in the Law and Equity Act.

The legislative scheme under the Insurance Act is more sophisticated, complete, and
flexible than the Law and Equity Act provisions. It allows irrevocable designations (an
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important security instrument in separation agreements and spousal and child maintenance
orders). It also insulates life insurance proceeds and accident and sickness policy death
benefits against claims of creditors of the life insured. This protection is not currently
available to beneficiaries of non-insurance RRSPs and RRIFs.

The reform legislation in Part Two of the Final Report contains provisions that assimilate
the regime applicable to beneficiary designations under non-insurance vehicles with that
found in the Insurance Act. In particular:

. Proceeds of non-insurance RRSPs and RRIFs payable to a designated beneficiary on
the death of a holder would be immune to claims of creditors of the planholder. (The
Insurance Act also insulates the insured’s interest in a life or accident and sickness
policy from execution or seizure during the insured’s lifetime while a designation in
favour of a family class beneficiary is in effect. This feature is not extended by the
draft legislation to non-insurance vehicles, as creditor protection during life was not
considered to be a matter of succession law.)

. Plan members would be able to make irrevocable designations.

. Designations of beneficiaries could be made either by written declaration or will, and
plan members could alter and revoke the designations, whether or not the terms of the
plan expressly allow for it (subject to pension legislation that directs the destination
of survivor benefits, where applicable).

Additional changes recommended are:

. A non-insurance plan member could appoint a trustee to receive and hold plan pro-
ceeds for a designated beneficiary, with payment to the trustee operating as a dis-
charge to the plan administrator. This is expressly provided for in the Insurance Act,
but authority for the interposition of a trustee is lacking in the Law and Equity Act,
causing plan administrators to be reluctant to accept designations involving trustees.

. Legislative confirmation that an attorney may make a beneficiary designation on
behalf of the donor of the power of attorney, if the power of attorney expressly
authorizes this. The validity of such a designation under a power of attorney is
doubtful at the present time because testamentary authority supposedly cannot be
delegated.

Survivorship Presumptions

The recommendations contained in the Law Reform Commission of British Columbia
Report on Presumptions of Survivorship in 1982 were fully endorsed by the Project Com-
mittee and the Alternate Succession Vehicles Subcommittee, and are reflected in the draft
legislation in Part Two.
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The current general presumption, under which the younger is deemed to survive the elder
when two people die at the same time or in circumstances that make it impossible to deter-
mine which person survived the other, would be replaced by a general presumption under
which the estate of each person would be distributed as if he or she had survived the other.
This will generally result in property devolving to the beneficiaries or descendants of each
deceased, while in cases of spouses or other persons who have left property to each other
the current presumption may result in an entire estate going to benefit the relatives of the
other deceased purely on the basis of deemed survival.

Joint tenants dying at the same time or in circumstances making it uncertain whether one
survived the other would be deemed to have held the joint property as tenants in common,
so that their respective shares would devolve to their own beneficiaries or descendants
instead of benefiting those of the other joint tenant on the basis of the legal fiction of
“deemed survivorship.”

A general requirement of a minimum of five days of survivorship before entitlement would
arise on intestacy or under any testamentary gift, joint tenancy, joint bank account, or other
disposition of property depending on death for its operation is recommended. If the benefi-
ciary, joint tenant, or other party intended to benefit did not survive the deceased for five
days, he or she would be deemed to have predeceased. This is to fulfill the usual intention
of a testator to bestow a benefit on a particular beneficiary, rather than the successors of
that beneficiary. Many wills specify a considerable longer period of survival, e.g. 15 or 30
days, as a prerequisite to taking a gift. The five-day survivorship rule would not apply to
the appointment of an executor.

The survivorship presumptions are default rules that could be displaced by a will or other
instrument containing a contrary intent.

Miscellaneous Reforms

The Power of Appointment Act, which deals with illusory appointments in exercise of a
power of appointment, is redrafted in simpler language.

Amendments to the Escheat Act are proposed to remove superfluous procedural distinctions
between the treatment of escheated real property and personal property passing to the
Crown as bona vacantia and to clarify that the Act applies to both.

Conclusion

The Institute recommends enactment of the draft Wills, Estates and Succession Act in Part
Two of the Final Report in the belief that this step will bring the law of succession in
British Columbia into keeping with contemporary realities and provide a functional legal
framework for the transfer of property on death for a considerable time to come.
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PART ONE

I. INTRODUCTION
A. General

In this and the next decade, the largest transfer of wealth in history will take place as
postwar generations begin to inherit from their parents. This transfer will have profound
effects on economies and societies. One effect will be that the legal framework within
which inheritance occurs will take on increased significance.

When someone dies, rights with respect to the property of the deceased person depend on
the combination of common law principles and legislation comprising the law of succes-
sion. In British Columbia, legislative provisions relating to succession to property on death
are spread through a forest of different Acts. Among Acts that are primarily concerned
with succession are: the Wills Act,' the Wills Variation Act,” the Estate Administration Act,’
the Survivorship and Presumption of Death Act,' the Probate Fee Act,’ the Probate Recog-
nition Act® and the Escheat Act” Numerous other statutes that are not exclusively or
primarily concerned with succession contain provisions that relate to aspects of it, such as
the Law and Equity Act,® Perpetuity Act,’ the Trustee Act' and the Insurance Act."' A
multiplicity of enactments with related subject-matter makes the law less accessible and
less comprehensible than it could be.

1. R.S.B.C.1996, c. 489.

2. R.S.B.C. 1996, c. 490.

3. R.S.B.C. 1996, c. 122.

4. R.S.B.C. 1996, c. 444.

5. R.S.B.C.1999,c. 4.

6. R.S.B.C. 1996, c.376.

7. R.S.B.C. 1996, c. 120.

8.  R.S.B.C. 1996, c. 253.

9. R.S.B.C.1996,c. 358.

10. R.S.B.C. 1996, c. 464.

11. R.S.B.C. 1996, c. 226.
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Succession is an area of law that generally receives little attention from legislatures, apart
from enacting or amending fiscal measures that over the years have taken varied forms
such as estate tax, succession duty, and probate fees. Much of the legislation concerning
succession is unusually archaic. Amendments have been sporadic. The last major reform
in this area of law in British Columbia took place in the early 1920's, but it was chiefly
focused on the manner in which real property passes to the successors of a deceased owner.
Much older legislation that was relatively outdated at that time was preserved and continues
to remain in effect today.

It is necessary to remember too that much of the law of succession is not statutory. For
example, important principles about the legal capacity to make a will are found only in case
law. Some of the case law, particularly that dealing with the making or revocation of wills,
or the kinds of evidence that can be considered in interpreting wills, is contradictory and
inconclusive.

In the 1980's, the former Law Reform Commission of British Columbia issued a series of
reports containing many detailed recommendations for the modernization of succession
law."” The Law Reform Commission planned further work on probate procedure and estate
administration. Only two of the Reports were implemented by subsequent legislation. '
The remainder languished, although the recommendations in them were never rejected.

Between the mid-1970's until the end of the twentieth century, other law reform bodies in
Canada and other Commonwealth countries also devoted considerable attention to various
aspects of succession law, particularly wills, intestacy, and the intersection of succession
law and matrimonial property rights. This large body of work by the former Commission
and its counterpart agencies throughout the common law world is of immense value in
grappling with the deficiencies of succession law in British Columbia as it now stands and
in searching for ways to improve and simplify it.

B. The Succession Law Reform Project

Since 2003, the British Columbia Law Institute (BCLI) has been engaged in the Succession
Law Reform Project (the “Project”). This three-year effort was undertaken with the en-
couragement and financial support of the Ministry of Attorney General. The goals of the
Project are to reduce the number of separate succession-related enactments through consoli-

12. Law Reform Commission of British Columbia, The Making and Revocation of Wills (LRC 52) (Van-
couver: The Commission, 1981); Presumptions of Survivorship (LRC 56) (Vancouver: The Commis-
sion, 1982); Interpretation of Wills (LRC 58) (Vancouver: The Commission, 1982); Statutory Succes-
sion Rights (LRC 70) (Vancouver: The Commission, 1983); Obsolete Remedies Against Estate Prop-
erty: Estate Administration Act, Part 9 (LRC 91) (Vancouver: The Commission, 1987); The Land (Set-
tled Estate) Act (LRC 99) (Vancouver: The Commission, 1988); and Wills and Changed Circumstances
(LRC 102) (Vancouver: The Commission, 1989).

13. Obsolete Remedies Against Estate Property and The Land (Settled Estate) Act, supra, note 12.
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dation and modernize the statutory and common law dealing with succession on death. The
Project included a review of the unimplemented Law Reform Commission of British
Columbia reports in this area to determine if the recommendations in them continue to be
relevant and viable solutions for present deficiencies in the law after the passage of approx-
imately twenty years since their publication.

At the Ministry’s request, special attention was given to the development of a simplified
procedure for the administration of small estates. Work in this area was expedited and an
Interim Report on Summary Administration of Small Estates was published in December
2005.

The Project was conducted with the aid of 29 volunteers (“members”) drawn from the
practising wills and estates Bar, the Society of Notaries Public of British Columbia, and
legal academics having expertise in succession law. Later this group of Project members
was supplemented by two officials from the Court Services Branch of the Ministry of
Attorney General.

A seven-member Project Committee was chaired by a practitioner and teacher of succes-
sion law who also serves on the BCLI Board of Directors. The Project Committee oversaw
the Project and managed its drafting and statutory consolidation components. It also
reviewed the recommendations made by individual subcommittees for harmony and coher-
ence with those of other subcommittees. Five subcommittees with distinct topical man-
dates, each chaired by a Project Committee member, examined substantive and procedural
aspects of succession and formulated recommendations for improvement of the law. The
five subcommittees were:

» Testate Succession
» Intestate Succession, Wills Variation Act and
Family Relations Act Issues
* Estate Administration
* Small Estates
* Alternate Succession Vehicles and Miscellaneous Issues

The BCLI legal and clerical staff provided research, legal drafting, and other support for the
work of the Project Committee and subcommittees.

Liaison was maintained with the Ministry of Attorney General during the Project. From
January 2005 until completion, a representative of the Civil and Family Law Policy Office
was present at each subcommittee and Project Committee meeting.

The breadth of this Project forced the Project Committee and subcommittees to work
steadily at a rapid pace in order to complete the Project within its allotted three-year fund-
ing timeframe. This reality did not allow BCLI to follow its preferred practice of issuing
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consultative documents containing tentative reform recommendations and leaving an
interval of between three to six months for responses from the public before formulating
final recommendations with the benefit of responses received.

The Law Reform Commission of British Columbia reports on which a substantial number
of the recommendations reflected in this Final Report are based were issued after extensive
consultation, however. There has been very little change since the 1980's in the legal
framework for succession in this province, and for the most part the issues addressed in
those reports are still pertinent today. The large number of members serving on the various
committees provides a considerable level of confidence that the recommendations made in
this Report represent a cross-section of professional opinion. While the changes to the law
recommended here do not represent the personal opinions of every member of the Project,
they represent conclusions endorsed by the majority of the members of the subcommittees
concerned, the Project Committee, and the BCLI Board.

C. Structure of this Report

Part One of this Report provides an overview of the consolidation process and the principal
recommendations for reform that have emerged from the Project in each major area of the
law of succession: intestacy, the law of wills, the Wills Variation Act (dependants relief),
the administration of estates, and the so-called “will substitutes” or alternate succession
vehicles.

Part Two contains a proposed consolidated succession statute for British Columbia entitled
the Wills, Estates and Succession Act. Commentaries follow each section of the proposed
Act and appear at the head of each major division. The commentaries in Part Two explain
specific changes that have been recommended and the rationale for them in somewhat
greater detail than is found in Part One. The proposed Act is intended as an illustration of
how the several main succession law statutes now in force could be blended into a single
statute that carries forward legislation which ought to be retained and also implements the
recommended changes to the law.
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II. INTESTATE SUCCESSION
A. General

When someone dies intestate (without a will), legislation directs how the estate is to be
distributed. Like the majority of Canadian common-law provinces, B.C. has intestacy
legislation that owes its origins to the Model Intestate Succession Act recommended by the
Commissioners on Uniformity of Legislation in Canada in 1925." The scheme for intestate
distribution in the 1925 Model Act was itself a modification of the 1670 Statute of Distribu-
tion."”

B. Distribution on Intestacy Under Part 10 of the Estate Administration Act
1. THE BASIC SCHEME OF INTESTATE DISTRIBUTION

British Columbia’s current intestacy provisions are found in Part 10 of the Estate Adminis-
tration Act.'® Apart from the rights of the surviving spouse, the scheme is based on degrees
of “consanguinity” or “kinship” (genetic relationship) to the intestate. A relative must be
alive at the intestate’s death in order to inherit. “Issue” (lineal descendants) of the intestate
will take ahead of living ancestors and collateral relatives such as aunts, uncles and cousins.
A relative of closer degree will take ahead of a relative of more remote degree. Degrees of
consanguinity are calculated in the civil law manner by counting the generations upward to
the nearest common ancestor and then downward to the living relative. (See the kinship
diagram on the following page.)

Part 10 of the Estate Administration Act reflects the standard features of this scheme:

1. Ifthere is a surviving spouse and no issue, the surviving spouse takes the entire
estate available for distribution after payment of funeral and testamentary ex-
penses, debts, and taxes (the “net estate™), or the entire portion of it that is not
disposed of by will."

14. Conference of Commissioners on Uniformity of Legislation in Canada, Proceedings of the Eighth An-
nual Meeting (1925) at 351 and 364 (App. C).

15. 22 & 23 Car. 2, c. 10.
16. Supra, note 3.

17. Ibid.,s. 83.
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2. If there is a surviving spouse and surviving issue, the surviving spouse is enti-
tled to be paid a preferential share before the issue receive anything. If the net
estate is less than the preferential share, the spouse takes it all.'"® Otherwise the
spouse has a charge on the net estate for the amount of the preferential share."”
After payment of the preferential share, the spouse takes half of the balance if
there is only one child.* If the intestate has more than one child, the spouse
takes one third of the balance remaining after deduction of the preferential
share.”!

3. The children of the intestate (i.e. the nearest issue) take the portion of the net
estate that does not go to the surviving spouse.” If there is no surviving spouse,
the estate is divided among the issue.”® The children of a deceased parent take
the share (divided equally among them) that would have gone to the parent if
the parent had lived to take it (per stirpes representation).**

4. If there is no spouse or issue, the estate goes to the intestate’s parents in equal
shares, or to the survivor of them.”

5. Ifthe intestate is not survived by a spouse, issue, or a parent, the siblings take in
equal shares.”®

6. If there are no surviving spouse, issue, parents, or siblings, the living nephews
and nieces may inherit, but the issue of a deceased nephew or niece cannot take
the share of their deceased parent by representation.”’

18.

19.

20.

21.

22.

23.

24.

25.

26.

27.

Ibid., s. 85(3).
Ibid., s. 85(4).
Ibid., s. 85(5)(a).
Ibid., s. 85(5)(b).
Ibid., s. 84.

Ibid.

Ibid.

Ibid., ss. 86(1), (2).
Ibid., s. 87(1).

Ibid., s. 88.
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7. If there are no surviving spouse, issue, parents, siblings, nephews or nieces, the
estate goes in equal shares to the living next of kin of equal degree to the intes-
tate.”® For example, if there is a first cousin (4™ degree relative) on one side of
the intestate’s family and a grand-nephew (also a 4™ degree relative) on the
other side, the estate would be divided between them. If there is an aunt left on
one side (3" degree relative) and a first cousin (4™ degree relative) on the other,
the aunt will inherit the entire estate and no one on the other side will take.

Half-blood relatives inherit as do relatives of the whole blood.?’ Relatives conceived in the
intestate’s lifetime but born after the intestate’s death are treated as if they had been born
before it and survived.*°

“Advances by portion” made to a child by an intestate during life are brought into hotchpot,
so that a child who has received a portion during the intestate’s lifetime will receive only so
much in the intestacy as is required to equalize the shares.”’ An advance by portion is a
transfer of wealth by a parent during the parent’s lifetime to a child to advance the child in
life. Not all large gifts are caught by the hotchpot rule, but only this kind of transfer.

These features are common to the legislation of the provinces of British Columbia,* Al-
berta,** Saskatchewan,’* New Brunswick,* Nova Scotia,* P.E.I.,*” Newfoundland,*® and the

28. Ibid., s. 89.

29. Ibid.,s. 90(2).

30. Ibid.,s.91.

31. Ibid.,s. 92(3).

32. Estate Administration Act, R.S.B.C. 1996, c. 122, ss. 81-99.
33. Intestate Succession Act, R.S.A. 2000, c. I-10.

34. Intestate Succession Act, S.S. 1996, c. I-13.1.

35. Devolution of Estates Act, R.S.N.B. 1973, ¢ D-9, ss. 21-38.
36. Intestate Succession Act, R.S.N.S. 1989, c. 236.

37. Probate Act, R.S.P.E.I. 1988, c. P-21, ss. 86-99.

38. Intestate Succession Act, R.S.N.L. 1990, c. I-21.
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three territories,’® apart from the fact that some of these jurisdictions do not have a spousal
preferential share.

Ontario has substantially similar provisions, but the Ontario intestate distribution scheme
operates somewhat differently when issue take their deceased ancestor’s share by represen-
tation.*” A further difference is that Ontario does not require that advances to a child by
portions during the intestate’s lifetime be brought into hotchpot.

2. STATUTORY LIFE ESTATE OF SURVIVING SPOUSE IN SPOUSAL HOME

Section 96 of the Estate Administration Act confers a life estate on the surviving spouse of
an intestate in the “spousal home” and “household furnishings,” as defined in s. 96(1).
Anyone other than the surviving spouse who has a beneficial interest in the spousal home,
such as other successors of the intestate who have a right to inherit part of its value, are
deemed by section 96(2) to hold it in trust for the surviving spouse for his or her life or so
long as the surviving spouse wishes to retain it.

When the estate is being valued for probate fee purposes and distribution, a question arises
as to whether and to what extent the value of the spousal home should be reduced because
of the cloud on the title that the life estate represents. As there is no ready market for a life
estate, the amount of any reduction is essentially arbitrary and symbolic. The life estate
makes the spousal home unmarketable in reality.

The life estate also complicates the distribution to the various successors and is conducive
to conflict between the spouse and issue. The spouse will receive a preferential share, plus
a one-half or one-third share of the balance. Section 96 does not provide guidance as to
whether the spouse’s share of the total value of an intestate estate is to be calculated exclu-
sively or inclusively of the value of the spousal home or the intestate’s interest in it.

3. RIGHTS OF A SEPARATED SPOUSE ON INTESTACY

Currently, section 98(1) of the Estate Administration Act disentitles a spouse from inherit-
ing if the spouse was separated from the intestate for more than a year prior to death with
the intention of living separate and apart, and did not live with the intestate during that year
with the intention of resuming cohabitation, unless the court otherwise orders. In other
words, a spouse separated from the intestate for more than a year prior to death can apply
for a discretionary award of a portion of the estate despite being prima facie disentitled to
inherit.

39. Estate Administration Act, R.S.Y.2002,c. 77, ss. 78-95; Intestate Succession Act, R.S.N.W.T. 1988, c.
1-10; Intestate Succession Act (Nunavut), R.S.N.W.T. 1988, c. I-10.

40. Succession Law Reform Act, R.S.0. 1990, c. S.26, ss. 44-49. See, in particular, ss. 47(1) and (2) in
relation to the Ontario variant of the standard per stirpes representation.
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Section 98(3) requires the application to be made within six months after the grant of
administration issues to the personal representative. This is similar to the limitation period
under the Wills Variation Act.*' The Court of Appeal has held that similar principles are to
be applied to an application by a separated spouse for a discretionary share of an intestate’s
estate as in an action by a surviving spouse under the Wills Variation Act.*?

Section 98(1) has been interpreted to mean that there must have been a mutual intention to
live separate and apart in order for spouses to have been separated for purposes of intestate
succession.* An intention on the part of one spouse to separate is insufficient. A surviving
spouse may claim that despite a long period of actual separation, he or she never had the
intention to live separate and apart from the intestate indefinitely.** If that claim were to be
upheld, then of course there would be no “separation” for the purposes of s. 98(1) and the
right to inherit persists. This may encourage spurious, opportunistic claims against estates
by long-separated former domestic partners. While these might not often succeed, a per-
sonal representative and the intestate’s family might be pressured into a settlement.

C. Changes Recommended to the Law of Intestacy
1. PARENTELIC SYSTEM TO REPLACE DEGREES OF CONSANGUINITY SYSTEM

Part 2 of the proposed Wills, Estates and Succession Act would replace the existing degrees
of kinship system in British Columbia with a “parentelic” system under which the line of
the closest common ancestor must be exhausted before other relatives will share in the
estate, subject to the rights of the intestate’s surviving spouse. A parentelic system is found
in the 1990 Manitoba Intestate Succession Act” and the 1985 Uniform Intestate Succession

41. Supra, note 2, s. 3(a).

42. Law v. Tretiak (1993), 80 B.C.L.R. (2d) 1 at 9 (C.A.). In the case of a legally married spouse, this
would mean that if the discretion is exercised in favour of the separated spouse, he or she would have a
prima facie entitlement to receive the equivalent of what would have been received if a division of
family assets had taken place during the lifetime of the spouses under Part 5 of the Family Relations
Act, R.S.B.C. 1996, c. 128. Non-marital (“common law”) spouses would not have this prima facie
entitlement and the result would presumably depend on the facts.

43. Re Schanofski (1980), 20 B.C.L.R. 397 (S.C.); McIntyre v. McIntyre, [1985] B.C.J. No. 622 (S.C.).
Separation for more than one year raises a rebuttable presumption that the parties had a mutual intention
to live separate and apart: Re Munro, [1975] 1 W.W.R. 83 (S.C.). The mutual intention test has been
abandoned in divorce law, but still governs in cases under s. 98(1) of the Estate Administration Act.

44. As in Baragon v. Schuldes, [1993] B.C.J. No. 2072 (S.C.).

45. C.C.S.M. c. I85.
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Act*® from which it is derived. The parentelic system is also a feature of the U.S. Uniform
Probate Code.”

Under the parentelic system, the spouse and issue of the intestate inherit first as under the
present scheme. If there is no spouse and issue, the estate passes to the parents. Issue of
the intestate’s parents (the intestate’s siblings, or if predeceasing, then their children) inherit
next. If this line fails, half the estate goes to the paternal grandparents, their survivor, or
their issue, and half to the maternal grandparents, their survivor, or their issue. If the
intestate is not survived by issue of grandparents, the estate is divided equally between the
maternal and paternal great-grandparents, or the survivor of them, or their issue. If there is
only a surviving great-grandparent, or issue on one side, the entire estate goes to the kin-
dred on that side. No inheritance rights are recognized beyond the surviving issue of a
great-grandparent.

In most cases, the parentelic system will produce the same result as the degrees of consan-
guinity system. Differences emerge only where it is necessary to distribute among next of
kin more remote than siblings of the intestate. Under the degrees of kinship system now
used in B.C., it is possible for relatives closer and more remote to the intestate in terms of
generations, age and ancestral lines to obtain equal shares. Under the parentelic system,
relatives having a closer common ancestor with the intestate will always take before ones in
more remote ancestral lines, and they are more likely to have had a closer connection with
the intestate.

Example 1: Assume that the closest living relatives of an intestate are an uncle and a
nephew.

Under Part 10 of the Estate Administration Act, an uncle (descendant of a grandparent)
and a nephew (descendant of the intestate’s parent) would take the same size of share
because they are both relatives of the third degree.

Under a parentelic system, the nephew would take ahead of the uncle because the
intestate and the nephew have a closer common ancestor (the intestate’s parent) than
do the uncle and the intestate. (See diagram on p. 6).

Example 2: Assume that an intestate leaves an aunt on one side of the family and a first
cousin on the other. Under Part 10 of the Estate Administration Act, the aunt takes the entire
estate because she is a relative of the third degree, while the cousin is a fourth degree relative.

46. Uniform Law Conference of Canada, Proceedings of the Sixty-seventh Annual Meeting (1985) at 33
and 284.

47. Nat’l Conf. of Commissioners on Unif. State Laws, Uniform Probate Code, 8 U.L.A. (St. Paul: West
Group, 1998) ss. 2-101 - 2-108.

British Columbia Law Institute 11



Wills, Estates and Succession: A Modern Legal Framework

Under the parentelic system, the estate is divided equally between both sides of the
intestate’s family because the aunt and first cousin are both descended from grandpar-
ents of the intestate.

Wills generally leave property to descendants of the testator or relatives who were the
testator’s contemporaries, rather than to ancestors and older relatives. The result in the first
example under the parentelic system of intestate distribution is more in keeping with this
pattern.

The second example illustrates another desirable aspect of the parentelic system: there is
less chance that a single relative of closer degree on one side will take an entire estate.
Divisions between the two sides of an intestate’s family will occur more frequently.

In the Manitoba Law Reform Commission report* that preceded the current Manitoba
intestacy legislation and in a later report by the Alberta Law Reform Institute* urging a
change to a parentelic system, the following reasons were given for preferring the
parentelic over the degrees of kinship system:

(a) an intestate is more likely to have had a stronger relationship with younger
relatives than with more distant collateral relatives;>

(b) those closest to the intestate will receive the estate;”’

(c) 1itis easier and less expensive to determine heirs from a direct ancestral line than
to search for collaterals;*

(d) the parentelic system produces a more even division of the estate between the
maternal and paternal sides of the intestate’s family, since there are more likely
to be living descendants of parental lines on both sides than not.”® Under the
existing system, if there is a relative of closer degree on one side than on the
other, that relative will take the entire estate and exclude the other side of the

48. Manitoba Law Reform Commission, Report on Intestate Succession (Report #61) (Winnipeg: The
Commission, 1983).

49. Alberta Law Reform Institute, Reform of the Intestate Succession Act (Final Report No. 78) (Edmonton:
The Institute, 1999).

50. Supra, note 8 at 32.
51. Supra, note 49 at 155.
52. Ibid.

53. Supra, note 48 at 32; note 49 at 156.
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intestate’s family. While a possible criticism of it is that it could contribute to
greater fragmentation of estates, the Alberta Law Reform Institute noted that
this should be of less concern than it would have been formerly because the
Canadian family is smaller than in former times.**

In the 1983 Report on Statutory Succession Rights, the former Law Reform Commission
declined to embrace the parentelic system, as it was not persuaded it was superior to the
existing one.” The working groups concerned with the matter in the Succession Law
Reform Project, however, found the above reasons persuasive. A change to a parentelic
system of intestate distribution is therefore recommended. This change is reflected in
section 24 of the proposed Wills, Estate and Succession Act contained in Part Two of this
Report. The wording of section 24 is derived from the Canadian Uniform Intestate Succes-
sion Act.®

2. THE SPOUSAL SHARE
(a) The preferential share

If the intestate has left a surviving spouse and surviving issue, the spousal preferential share
is deducted from the net estate available for distribution before any other share is paid,
including the spouse’s “ordinary” one-half or one-third share. B.C. has maintained the
spousal preferential share at $65,000 since 1983.%" In that year the Law Reform Commis-
sion of B.C. recommended it be increased to the first $200,000 of the net estate, and that its
amount be variable by regulation. The Commission also recommended that the “ordinary”
spousal share be increased to half the net estate where there are issue.™®

Since 1983, a number of other Canadian provinces have substantially increased the spousal
preferential share. In Saskatchewan it is the first $100,000 of the net estate,” in the Yukon

54. Supra, note 46 at 156.

55. Supra,note 12 at 21.

56. Supra, note 46.

57. Estate Administration Amendment Act, S.B.C. 1983, c. 4,s.1.

58. Reporton Statutory Succession Rights, supra,note 12 at 28 and 145. The report contained a reservation
by one commissioner advancing the opinion that the spouse should take the entire estate to the exclu-

sion of issue.

59. Supra, note 34, s. 6(1).
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the first $75,000,% and in Ontario it is $200,000.°" In light of typical estate values in British
Columbia and contemporary social standards that favour a generous provision of an estate
for the surviving spouse, the conclusion reached in this Project is that the spousal preferen-
tial share should be the first $300,000 of the net estate. This recommendation is reflected in
section 23(3) of the proposed Wills, Estates and Succession Act.

In order to take account of the prevalence of mixed families, the full $300,000 preferential
share would be payable only where the issue are common to both the intestate and the
surviving spouse. In the case of a mixed family, it may be assumed the surviving spouse’s
children will inherit ultimately from their own parent. If the full preferential share is paid
to the spouse, there is a potential for benefiting stepchildren to a greater extent than the
intestate’s biological children. It was therefore considered appropriate to reduce the prefer-
ential share if the issue of the intestate are not also issue of the spouse, as the U.S. Uniform
Probate Code does.”> This would provide a better chance of achieving fairness between the
intestate’s own issue and stepchildren.

Section 23(4) of the proposed Wills, Estates and Succession Act contemplates a reduction in
the $300,000 preferential share to $150,000 if the issue of a spousal relationship are not all
issue of both the intestate and the spouse.

(b) The ordinary share

The original recommendation made in 1983 by the Law Reform Commission to increase
the ordinary spousal share applicable where there are issue of the intestate to half the
balance of the net estate after payment of the preferential share, regardless of the number of
issue, was also endorsed and is reflected in section 23(6)(b) of the proposed Act.

3. REPLACEMENT OF STATUTORY LIFE ESTATE BY RIGHT TO APPROPRIATE SPOUSAL
SHARES AGAINST SPOUSAL HOME

The Law Reform Commission recommended in its 1983 report that the statutory life estate
be replaced by a right to appropriate the spousal entitlements in intestacy against the
spousal home.*” In other words, the spouse could choose to set off the spousal preferential

60. R.S.Y.2002,c. 77, ss. 82(3), (4).
61. Supra, note 40, s. 45(5); O. Reg. 54/95.

62. Supra,note 47, ss. 2-102(3), (4). The Uniform Probate Code distinguishes between two kinds of situa-
tions in relation to the amount of the surviving spouse’s preferential share: one in which all of the intes-
tate’s issue are common to the intestate and the spouse, but the spouse also has issue that is not issue of
the intestate, and another in which one or more of the intestate’s issue are not also issue of the spouse.
A distinction of this kind is not part of our recommendation. The spousal preferential share simply
drops by half if the issue are not common to both parties.

63. Report on Statutory Succession Rights, supra, note 12 at 41-44.
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and ordinary shares against the value of the intestate’s interest in the spousal home and
either be paid the balance of those shares (if the value of the home is less) or purchase the
spousal home by paying the difference to the personal representative. This can greatly
simplify the administration of the estate. Obtaining an appraisal of the market value of a
house is far simpler and more defensible than having to place a value on an unmarketable
life estate and factor it into the other calculations involved in an estate administration.

The Commission’s solution was endorsed by the Intestate Succession Subcommittee and
Project Committee. Sections 26-35 of the proposed Act deal with the election to appropri-
ate the spousal shares against the spousal home and related matters, including when the
election must be made, the valuation process, conflict of interest where the spouse is the
personal representative, and occupancy pending the purchase of the intestate’s interest in
the home.

4. RIGHTS OF A SEPARATED SPOUSE ON INTESTACY

The discretion to award a share in an intestacy to a long-separated spouse who would
otherwise be disentitled, coupled with the troublesome requirement of “mutual intention,”
was seen as creating an undesirable and unnecessary degree of uncertainty. They have not
been carried forward into the proposed Act. Mutual intention to live separately is abrogated
by the terms of the general definition of “spouse” in section 1(2) of the proposed Act,
which makes an intention by one party to live separately sufficient to establish the required
mental element for separation.

As a compromise between the extremes of cutting off inheritance rights the moment separa-
tion occurs and the current level of uncertainty produced by the possibility of a discretion-
ary award of a share in an intestacy regardless of the length of separation, the “grace pe-
riod” during which inheritance rights persist for both married spouses and common law
spouses following separation would be lengthened from the current one year to two years.**
This is provided not in the intestacy provisions but in the general definition of “spouse” in
section 1(2) of the proposed Act.

After two years of separation prior to the intestate’s death, spousal status would cease and
the surviving party to the former marriage or marriage-like relationship would have no right
to inherit.

64. The same two-year “grace period,” during which spousal status persists for succession purposes despite
separation, applies also in other contexts under the proposed Wills, Estates and Succession Act. The
effect of mere separation must be distinguished from the effect on rights of intestate inheritance of
signing a separation agreement in the case of legally married spouses and unmarried persons who have
executed agreements under section 120.1 of the Family Relations Act, supra, note 42.
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5. Loss OF SPOUSAL INHERITANCE RIGHTS ON “TRIGGERING EVENT” UNDER PART 5 OF
FAMILY RELATIONS ACT

Part 5 of the Family Relations Act® provides for the division of family assets on divorce or
judicial separation, execution of a separation agreement, a decree of nullity, or a declaration
under s. 57 of that Act that spouses have no reasonable prospect of reconciliation. These
are known as “triggering events.” On their occurrence, a division of family assets occurs
automatically. Each party acquires a statutory half-interest in all family assets as a tenant in
common. Part 5 of the Family Relations Act applies only to legally married persons and
those in marriage-like relationships who enter into an agreement under section 120.1.

Section 43 of the proposed Wills, Estates and Succession Act contains a provision that
causes a gift to a spouse under a will to be automatically revoked on the occurrence of a
“triggering event,” subject to a contrary intention on the part of the testator. The reason for
this is to avoid over-compensating an ex-spouse or separated spouse who has already
become entitled by virtue of the triggering event to a half-interest as a tenant in common in
the family assets. If the ex-spouse or separated spouse inherits under the will after the
breakdown or dissolution of the marriage as well as benefiting from the division of family
assets, it will be an unjustified windfall unless the testator really intended this result.

A counterpart to section 43 applicable to intestacies is found in section 19 of the proposed
Act. A triggering event during the intestate’s life (such as the signing of a separation
agreement) has the result that the intestate’s spouse is deemed to have predeceased the
intestate, so as not to have the right to a spousal share of the intestate’s estate.

This provision operates independently of the effect of separation on intestacy rights. A
triggering event will therefore cause the surviving spouse to lose immediately the right to
inherit in the intestacy of the deceased spouse, even if two years of separation had not
elapsed at the time of death.

6. CuT-OFF OF INTESTATE INHERITANCE RIGHTS AT FOURTH DEGREE OF KINSHIP

The Law Reform Commission recommended that intestate inheritance rights end at the
fourth degree of kinship, except for issue of the deceased.®® This group comprises first
cousins, grand-nieces and grand-nephews, great-uncles and great-aunts, and great-great
grandparents. Relatives more remote than these would have no legal right to inherit. If no
fourth degree relative was found, the property would simply escheat.

The arguments for barring inheritance rights of remote relatives were that relatives beyond
the fourth degree very rarely take on an intestacy and in practice it is often impossible to

65. Supra, note 42.

66. Report on Statutory Succession Rights, supra, note 12 at 37.
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locate them. There was a concern that the need to search for remote next of kin should not
have to result in the dissipation of a modest estate. The Commission qualified this recom-
mendation by providing that the limitation on inheritance rights of next of kin should not
prejudice the right to apply under the Escheat Act”” for transfer of any property on the basis
of a legal or moral claim.

The Office of the Public Guardian and Trustee, which frequently administers intestacies in
the role of Official Administrator, confirmed to the Intestate Succession Subcommittee that
distributions to fifth degree relatives were extremely rare. The Public Guardian and Trustee
has never had to distribute to a sixth degree relative. Distributions to fifth degree relatives
(e.g. first cousins once removed) usually take place under a court order authorizing the
disbursement of the estate to them because it is a practical impossibility to prove the great-
grandparent line of descent.

The arguments in favour of terminating rights of intestate inheritance at the fourth degree
were accepted in this Project. Section 25(3) of the draft intestacy legislation accordingly
contains a provision deeming kindred of the fifth degree and higher to have predeceased the
intestate, preventing them from taking.

Under section 5 of the Escheat Act, the Attorney General may transfer land to a person who
had a legal or moral claim on the intestate, to carry into effect a disposition of the land that
the intestate might have contemplated before death, or to reward a person who discovered
the escheat or forfeiture of the land. The Attorney General has a similar authority under
section 8(b) for personal property that reverts to the provincial government as bona
vacantia (‘“vacant, unclaimed, or stray goods”). The amendments to the Escheat Act
contained in the proposed Wills, Estates and Succession Act consolidate this authority in
one section, to underscore and make clear that the Escheat Act applies both to ownerless
land and to ownerless personal property and that, despite substantive legal difference
between the two types of property, land and personal property are to be dealt with on the
same procedural footing under the Escheat Act.

This would allow a claim by a remote relative who comes forward and is able to demon-
strate kinship to the intestate to be considered and potentially satisfied. Without the inter-
vening escheat, the property might have been exhausted by the cost of a fruitless search for
Successors.

In practice, however, property for which heirs cannot be located is not treated automatically
as an escheat but is transferred to the Administrator under the Unclaimed Property Act®™ or

67. Supra,note 7.

68. S.B.C. 1999, c. 48.
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paid into court under the current Trustee Act.”” Only legal claims can be entertained under
these Acts. Thus it is likely that a remote relative without a legal right of inheritance would
have to arrange to have the property transferred to the Crown under the Escheat Act before
any moral claim could be considered by the Attorney General. If the remote relative having
to rely on a moral claim is in a position to prove kinship with the intestate, however, it is
also likely the relative would be able to demonstrate the lack of a legal successor and that
the property should therefore be handled under the Escheat Act.

7. HotcHPOT RULE

The Law Reform Commission recommended in 1983 that the hotchpot rule now found in
section 92 of the Estate Administration Act be repealed.”” The commissioners thought that
the function of intestacy was to distribute what was left of the intestate’s property at death,
and not to redress inequalities existing in the intestate’s lifetime. An additional reason for
repealing the hotchpot rule was the Commission’s recommendation that the Wills Variation
Act be extended to allow the intestate distribution scheme to be varied in appropriate cases
to achieve just and equitable results.

The Intestate Succession Subcommittee endorsed the former Law Reform Commission’s
views on the hotchpot rule. Its members and the Project Committee also thought that if a
parent seriously desired that advances made to a child during life be set off in the distribu-
tion of the parent’s estate, this intention would probably be expressed through a clause in a
will.

Abrogation of a similar principle in the law of wills called the “presumption against double
portions” is recommended elsewhere in this Report.”! There would be an asymmetry
between the law of wills and the law of intestacy if the hotchpot rule in intestacy was
carried forward and the related principle concerning wills was not. The draft intestate
distribution legislation therefore has no hotchpot rule corresponding to section 92 of the
Estate Administration Act.”

69. Supra, note 10.
70. Report on Statutory Succession Rights, supra, note 12 at 39.

71. The presumption against double portions assumes that a legacy to a child has been satisfied by a portion
advanced to the child by the testator during the testator’s lifetime to the extent of the amount of the
advance. See p. 44.

72. The Canadian Centre for Elder Law Studies report Financial Arrangements Between Older Adults and
Family Members: Loans and Guarantees (CCELS Report No. 1 / BCLI Report No. 32,2004) recom-
mends enactment of a rebuttable statutory presumption that transfers of money and extensions of credit
to a child, grandchild, spouse of a child or grandchild, or a corporation controlled by one or more of
them (“family transfers”) are non-interest-bearing demand loans which the personal representative of
the transferor parent or grandparent may recover for the estate and which may be set off against any
entitlement of the transferee to a benefit from the estate. The recommendation is contained in ss. 1 and
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2 of the draft Family Loans and Guarantees Act set out at pages 27-28 of the Report. The presumption
could be rebutted by the circumstances of the transfer, including the amount involved. This recommen-
dation might appear at first glance to be inconsistent with repeal of s. 92 of the Estate Administration
Act and abolition of the counterpart common law presumption against double portions in the interpreta-
tion of wills. In fact it is not, because it operates at a remove from s. 92 and the common law presump-
tion. Section 92 and the presumption against double portions operate only with respect to transfers that
clearly are gifts in law, while the statutory presumption concerning family transfers would operate at an
earlier stage of legal analysis, assisting in the process of characterizing the transaction.
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III. TESTATE SUCCESSION: THE WILLS ACT AND THE GENERAL LAW OF WILLS
A. General

Like other common law jurisdictions, British Columbia has a Wills Act” that is largely

derived from the English Wills Act 1837.7* Under the Wills Act 1837, wills had to conform
with the requirements of writing, signature at the end by the testator, and attestation by two
witnesses in the testator’s presence.”” Few aspects of private law are more widely known
than these formalities associated with making a valid will, although the severe conse-
quences of inadvertent failure to follow them precisely are not always grasped. The formal
requirements are absolute. Non-compliance with them invalidates a will and results in
intestacy.’®

The formal requirements associated with wills (“testamentary formalities”) nevertheless
remain an important bulwark against fraud and forgery. There is no widely-perceived need
to change them, and no recommendation for changing them fundamentally has emerged
from this Project. Yet it has long been recognized that the rigidity with which formal
requirements have been interpreted and enforced can produce hardship and injustice. Much
of the law reform effort in the Commonwealth and the United States that has taken place in
the area of succession has been directed towards relaxing the overly rigid enforcement of
formalities. The reasons for doing so are to render will-making a somewhat less hazardous
activity and allow genuine testamentary intent to be fulfilled wherever possible.

Other features of the Wills Act that are a part of the framework derived from the Wills Act
1837 are less well-known to the public, but may have equally drastic consequences. One of
these is the rule that a will is revoked by the later marriage of the testator, unless the will is
made in contemplation of the marriage. Another is the rule that if a beneficiary (or a benefi-
ciary’s spouse) signs the will as a witness, the beneficiary loses whatever benefit the will
would have given. These rules have a purpose, but their inflexibility sometimes produces
highly unjust results.

73. Supra, note 1.

74. 1837,c.26. The present British Columbia Wills Act was passed in 1960 as S.B.C. 1960, c. 62. It was
based on a Model Wills Act produced by the Conference of Commissioners on Uniformity of Legisla-
tion in Canada (Proceedings of the Thirty-fifth Annual Meeting (1953) at 17 and 38) which substantially
preserved the effect of the English Wills Act 1837.

75. These requirements were based on ones originally prescribed by the Statute of Frauds, 29 Car. 2, c. 3
for wills disposing of real property. By s. 5 of the Statute of Frauds, a will not complying with these

formalities “shall be utterly void and of none effect.”

76. Ellis v. Turner (1997), 43 B.C.L.R. (3d) 283 (C.A.); Bolton v. Tartaglia, 2000 BCSC 576.
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While the basic premises of the Wills Act and its English ancestor largely remain valid, a
systematic re-examination of the statutory law concerning wills is warranted after nearly
170 years have passed since the foundations were laid.

Much of the law of wills is non-statutory. Most of the common law principles antedate the
Wills Act 1837 to a considerable degree. The continued relevance of some is doubtful.

A substantial portion of this Project has been devoted to a review of the law of wills. Major
reforms are recommended, though the foundations of the structure put in place by the
English Wills Act 1837 will remain intact.

B. Testamentary Formalities And The Dispensing Power
1. IMPETUS TO REFORM

In 1975, South Australia enacted a provision giving its Supreme Court the power to admit
a document to probate despite defects in execution if the court was satisfied that there was
no reasonable doubt that the maker of the document intended it as a will.”’

Also in 1975, John H. Langbein’s celebrated article, “Substantial Compliance with the
Wills Act,” was published in the Harvard Law Review.”® Langbein identified four purposes
of testamentary formalities which he categorized as protective, cautionary, evidentiary and
channeling.

According to Langbein, the primary purpose of testamentary formalities is evidentiary, that
is, “to provide the court with reliable evidence of testamentary intent and of the terms of the
will.” Writing provides reliable evidence of the terms of the will, the signature and its
placement at the end provide reliable evidence of genuineness, and attestation provides
reliable evidence of testamentary intent.”

The same formalities also serve a cautionary purpose, that is, to impress the testator with
the solemnity and legal significance of the testament;* a protective purpose, “to protect the
testator against imposition or coercion or the substitution of a surreptitious will”’;*" and a

77. The provision is now s. 12(2) of the Wills Act 1936, No. 2302.
78. 88 Harv. L. R. 489.

79. Ibid., p.492.

80. Ibid.,p.494.

81. John K. de Groot, “Will Execution Formalities - What Constitutes Substantial Compliance” (April,
1990) Queensland L. Soc. Journal 93.
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channeling purpose, to standardize testation for the convenience of testators and in the
interests of “efficient judicial administration.”™

Langbein urged a purposive approach to the enforcement of testamentary formalities, in
which courts faced with a technically defective document would focus on testamentary
intent and the reasons for the existence of the formalities requirements. In Langbein’s view,
if there is no question as to the authenticity of a non-complying will, then the rigorous
enforcement of testamentary formalities needlessly defeats the testator’s intent without
serving the purposes for which the formalities were created in the first place. Thus, he
proposed that “the finding of a formal defect should lead not to automatic invalidity, but to
a further inquiry: does the noncomplying document express the decedent’s testamentary
intent, and does its form sufficiently approximate Wills Act formality to enable the court to
conclude that it serves the purposes of the Wills Act?”

In 1981 the Law Reform Commission of British Columbia issued its Report on the Making
and Revocation of Wills.** The Commission accepted the case for applying a principled
approach to the enforcement of testamentary formalities, but foresaw a difficulty with the
power to grant relief on the basis of the substantial compliance doctrine because of the
necessity of determining what extent of formality is essential. In other words, what does
“substantial” mean? The Commission recommended instead that British Columbia amend
the Wills Act to follow the example of South Australia and a similar provision in force in
Israel. Under this recommendation, the Supreme Court would have a “dispensing power”
to admit a document to probate if the court was satisfied that it was intended it as a will,
regardless of whether there had been any level of compliance with testamentary formali-
ties.®

2. SUBSTANTIAL COMPLIANCE VERSUS DISPENSING POWER

The Commission’s concern with the concept of substantial compliance as a basis for a
curative provision was borne out by experience in Queensland, Australia. Queensland
adopted a substantial compliance model in 1981 with the enactment of the following
provision:

82. Langbein, p. 494.

83. Ibid., p. 489.

84. Supra, note 12.

85. Reporton the Making and Revocation of Wills, supra, note 12 at 54. The Commission would also have

required that the document be signed by the testator as a prerequisite for exercising the dispensing
power.
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The Court may admit to probate a testamentary instrument executed in substantial
compliance with the formalities prescribed by this section if the court is satisfied
that the instrument expresses the testamentary intention of the testator.*

In what has been referred to as a “disappointing history,” the provision was interpreted
narrowly as requiring “attempted compliance with the statutory formalities.™’ In effect,
virtually full compliance was required because the Queensland courts were unable to
distinguish between essential and non-essential formalities.* As a result, the section proved
ineffective as a means of upholding formally defective documents that clearly represented
testamentary wishes.

On the basis of the Queensland experience, Langbein later revised his earlier position,
largely approved of the recommendation of the Law Reform Commission of British Colum-
bia, and advocated a broad dispensing power*” not dependent on substantial compliance
with formalities. Provisions along these lines are now found in the wills statutes of all
Australian states and five Canadian provinces.”

3. REFORM IN BRITISH COLUMBIA - A RECOMMENDATION FOR A DISPENSING POWER

Recent cases have confirmed that British Columbia courts have no discretion to uphold a
will or codicil where there has been less than perfect compliance with the formal require-
ments of execution or attestation.”’ In Ellis v. Turner,’* the document was signed at the top

86. Succession Act 1981 No. 69, s. 9(a).

87. Christopher Bevan, “Admitting to probate informal wills - an Australian success story,” p. 7. Copy of
article on file at BCLI.

88. For example, the Queensland courts refused to hold there had been “substantial compliance” if there
was only one witness (Re Johnston, [1985] 1 Q.R. 516) or when the two witnesses signed at different
times (Re Grosert, [1985] 1 Q.R. 4513).

89. “Excusing Harmless Errors in the Execution of Wills: A Report on Australia’s Tranquil Revolution in
Probate Law” (1987), 87 Columbia L. R. 1.

90. The Canadian curative provisions are: Wills Act, C.C.S.M., c. W150, s. 23; Wills Act, S.S. 1996, c. W-
14.1,s.37; Wills Act, R.S.N.B. 1973, ¢c. W-9,s.35.1; Civil Code, S.Q. art. 714; Probate Act,R. S.P.E.I.,
1988, c. P-21, 5. 70. The Australian curative provisions are: Wills Act 1968, s. 11A (Aus. Capital Terr.);
Wills, Probate and Administration Act 1898, No. 13, s. 18A (N.S.W.); Wills Act, ss. 10(2), (3) (N.T.);
Succession Act 1981, No 69, s. 18 (Qld.); Wills Act 1936, s. 12(2) (S.A.); Wills Act 1992, s. 26 (Tas.);
Wills Act 1997,s. 9 (Vict.); Wills Act 1970, s. 34 (W.A.).

91. See Ellis v. Turner and Bolton v. Tartaglia, supra, note 76; Toomey v. Davis, 2003 BCSC 1211. Two
cases that suggested the contrary, Simkins v. Simkins Estate (1992), 67 B.C.L.R. (2d) 289 (S.C.) and
Krause v. Toni (28 June 1999) Penticton 17406 (B.C.S.C.) were not followed in Bolton v. Tartaglia and
Toomey v. Davis.

92. Supra, note 76.
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rather than at its end and the testatrix did not sign in the presence of the two witnesses, nor
did she expressly acknowledge the signature as her own. In Toomey v. Davis® one of the
witnesses was not present when the testator and the other witness signed the document, and
affixed her own signature afterwards. In Bolton v. Tartaglia’ both witnesses were present
to see the testatrix sign. One of them affixed her name and address stamp, but neglected to
actually sign her name. In none of these cases was there any doubt as to the authenticity of
the will, but in all of them the will was held to be invalid for breach of the requirements for
execution and attestation under section 4 of the Wills Act.

These three cases typify the kind of situation in which rigorous enforcement of formal
requirements defeats the intentions of the will-maker without serving a redeeming purpose.
In provinces with a dispensing power in their wills legislation, the will or codicil could
have been upheld on the same facts.

A survey of cases in which curative provisions in Canadian wills legislation have been
applied indicates they have not generated an excessive amount of litigation. They have
allowed for testamentary wishes to be given effect where the document containing them
was undoubtedly intended to be a will, but would otherwise be invalid because it did not
comply with testamentary formalities.”” Courts have declined to exercise the dispensing
power where the connection between the document and the deceased was tenuous, and
where the dispositive statements lacked the requisite degree of finality and certainty.”® In
short, the courts have tended to apply the curative provisions with restraint, have not
brought about any revolutionary change or laxity in practice, and have permitted the fulfil-
ment of the final wishes of testators where no room exists for doubt as to the authenticity of
the document.

Lengthy discussions in the course of this Project resulted in an endorsement of the former
Law Reform Commission’s recommendation that British Columbia enact a curative provi-
sion conferring a broad dispensing power to relieve against the consequences of formal
defects, exerciseable if the court can be satisfied that a document contains the testamentary
intentions of a deceased person.

93. Supra, note 91.
94. Supra, note 76.

95. See Re Bunn Estate, [1992] 4 W.W.R. 240 (Sask. C.A.); Re Warren Estate (1993), 112 Sask. R. 62
(Q.B.); Shorrock Estate v. Shorrock (1996), 109 Man. R. (2d) 104 (Q.B.); Martineau v. Manitoba (Pub-
lic Trustee) (1993), 50 E.T.R. 87 (Man. Q.B.); Vaillancourt Estate v. Vaillancourt (2000), 38 E.T.R.
(2d) 125 (N.B.Q.B.); Doherty v. Doherty (1997), 19 E.T.R. (2d) 158 (N.B.Q.B.).

96. Re Balfour Estate (1990), 85 Sask. R. 183 (Q.B.); Re Mate Estate (2000), 35 E.T.R. (2d) 256 (Sask.
C.A.); affirming (1999), 28 E.T.R. (2d) 103 (Sask. Q.B.). But see Furlotte v. McAllister, 2005 NBQB
310, which goes further than other Canadian cases in the use of the dispensing power and is anomalous.
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The original recommendation by the Commission called for signature by the testator as a
prerequisite to the exercise of the dispensing power. Prince Edward Island’s curative
provision requires signature,”” and the Nova Scotia Law Reform Commission recently
recommended that Nova Scotia enact a similar one.”® The Manitoba® and Saskatchewan'®
provisions do not specify signature as a minimum requirement.

While some semblance of execution would usually be necessary as a practical matter to
show that the deceased was aware of and approved the contents of a will, to require signa-
ture in all cases as a prerequisite to exercising the dispensing power is very close to resur-
recting the concept of “substantial compliance.” The Queensland example demonstrates
that substantial compliance is an inadequate principle on which to base relief from the
consequences of formal defects in wills. A court will rarely be convinced that an unsigned
document embodies the degree of finality and authenticity needed to treat it as a will, but
should not be prevented from treating it as one when the circumstances show it to be a
reliable record of testamentary intentions.

The dispensing power recommended for British Columbia is based on section 23 of the
Manitoba Wills Act,'” which contains a broad dispensing power authorizing the court to
order that a document or any writing be fully effective “notwithstanding that the document
or writing was not executed in compliance with any or all of the formal requirements
imposed by this Act” if satisfied that it embodies the testamentary intentions of the de-
ceased. The power could also be exercised in relation to a document evidencing an inten-
tion to revoke, alter or revive a will or testamentary intentions embodied in a document
other than will.'"”

It is intended that the standard of proof under the dispensing power provision would be the
normal civil standard of the balance of probabilities. Section 19.1(2) of the Uniform Law
Conference of Canada’s Uniform Wills Act imposes a different standard of “clear and
convincing evidence.”

The dispensing power appears in section 46(1) of the proposed Wills, Estates and Succes-
sion Act in Part Two of this Report.

97. Probate Act, R.S.P.E.1. 1988, c. P-21, s. 70.

98. Law Reform Commission of Nova Scotia, Reform of the Nova Scotia Wills Act (Halifax: The Commis-
sion, 2003) at 28.

99. Supra, note 90.
100. Supra, note 90.
101. Supra, note 90.

102. C.C.S.M. c. W150.
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4. HoLOGRAPH WILLS

Holograph wills are unattested wills that are entirely in the testator’s handwriting and bear
the testator’s signature. Holograph wills are valid in all provinces and territories of Canada
except British Columbia, Nova Scotia, and Prince Edward Island. The element of hand-
writing substitutes for attestation by witnesses as a guarantee of authenticity.'®

The merits of extending recognition to holograph wills in British Columbia were debated at
some length. It was noted that the requirements of a valid holograph will are no less formal
requirements than the ones applicable to a will in standard form. The conclusion reached
was that holograph wills need not be addressed specifically in legislation because an
unattested will that is a reliable statement of the testator’s intentions could be upheld
through use of the dispensing power.

C. Abolition of Privileged Wills
1. ARMED FORCES PERSONNEL AND MARINERS

Armed forces personnel on active service of Canada, a Commonwealth country, or an ally
of Canada enjoy the privilege to execute a valid will by signature alone, without attestation
by witnesses.'” Mariners at sea or in the course of a voyage also have this privilege.'”
The meaning of “active service” has proved problematic to courts. Canadian Forces have
been on active service within the meaning of the National Defence Act'® continuously
since 1950 under a series of orders-in-council without the imminent danger of actual
hostilities that was the original justification for the privilege.

The Canadian Forces inform their members about the standard procedure for executing
valid wills and the vast majority of wills of Forces personnel are executed in standard form.
Reliance on the privilege to make an informal will is discouraged.'”” Inquiries directed to
probate registry staff in Vancouver and Victoria indicate that not more than one or two
unattested military wills are probated each year, and the latest one that current staff can

103. MacKenzie and Feeney, Feeney’s Canadian Law of Wills, 4™ ed. (Toronto: Butterworths, 2000) at p.
4.21, § 4.44.

104. Wills Act, supra, note 1, ss 5(1), (2). Attestation by a witness is required if the will is signed by some-
one other than the testator in the presence and at the direction of the testator: s. 5(3).

105. Ibid.

106. R.S.C. 1985, c. N-5.

107. Inquiries directed to the Judge Advocate-General’s Office confirmed that the elaborate educational and
facilitative programs concerning will-making by Forces personnel that are described in the Law Reform

Commission of British Columbia Report on the Making and Revocation of Wills, supra, note 12 at 26-
27 continue in effect with only minor variations.
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remember dealing with was from the Korean War. No privileged wills by mariners have
come to the attention of probate registry staff with long experience.

The former Law Reform Commission urged in 1981 that the privilege of informal will-
making by military personnel and mariners be abolished on the ground that it is in disuse
and would also be unnecessary if a dispensing power were enacted to validate wills that do
not meet formal requirements, but are demonstrated to be authentic.'”™ An additional
ground for abolishing the privilege is that there are many other dangerous occupations
besides serving in the armed forces and seafaring. As a dispensing power is among the
recommendations of this Project, the recommendation by the former Commission for
abolition of privileged military and marine wills was endorsed by the Testate Succession
Subcommittee and Project Committee.

The proposed Wills, Estates and Succession Act therefore contains no provision for infor-
mal wills by military personnel and mariners. Privileged wills made validly before the
effective date of the proposed Act would remain fully valid, however.'”

2. MINORS - REDUCTION IN MINIMUM AGE FOR WILL-MAKING

Minors who are or have been married, or who come within the scope of the privilege for
military personnel on active service and mariners to make informal wills, may make''® and
revoke a valid will under present law.

With the abolition of privileged military and mariners’ wills, the capacity of minors serving
in the armed forces or at sea appeared to be subsumed in the general question of the capac-
ity of minors to make wills.

Married or formerly married minors are allowed to make valid wills in order to protect the
interests of their spouses and children. An unmarried minor with a child cannot make a
valid will, however. This calls the efficacy of the existing law into question.

Several alternatives to the current law were considered. The Testate Succession Subcom-
mittee debated whether minors would be more susceptible to undue influence than even
vulnerable adults, and considered the possibility of either a court process to approve wills
by minors, a presumption of undue influence with the burden on the propounder of a mi-
nor’s will, or a requirement that a minor’s will be prepared by a lawyer or notary. All of
these were rejected as unduly cumbersome.

108. Report on the Making and Revocation of Wills, supra, note 12 at 28.
109. Sees. 187(3) of the proposed Wills, Estates and Succession Act in Part Two of this Report.

110. Wills Act, supra, note 1,s. 7(1)
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It was noted in discussion that in addition to addressing the concern for protecting minors’
dependants, a reduced minimum age for valid will-making would occasionally be conve-
nient, as minors sometimes own valuable assets that are not easily dealt with on intestacy
(e.g. an antique car) except through immediate sale, which may not be the most desirable
solution. Notice was taken of the Manitoba Law Reform Commission’s recent recommen-
dation to reduce the age for making a valid will to 16.""

The solution ultimately favoured was to reduce the age for valid will-making from 19 to 16,
with no special status for married minors.

D. Effect of Attestation of Will by a Beneficiary or Beneficiary’s Spouse - Jurisdic-
tion to Relieve Against Forfeiture

1. GENERAL

If a beneficiary under a will or the beneficiary’s wife or husband signs the will as a witness,
section 11(1) of the Wills Act causes the beneficiary to lose the benefit of any gift or exer-
cise of a power of appointment in the beneficiary’s favour under the will. The beneficiary
can take nothing under the will, although remaining competent to testify as to the execution
or validity of the will.'"?

In the Report on the Making and Revocation of Wills, the Law Reform Commission showed
that the original purpose of this feature of the Wills Act was not to prevent fraud and undue
influence, but to make interested witnesses competent to prove the will.'"* In earlier times
a witness with an interest in the matter in question was not competent to testify. The law
concerning interested witnesses later changed, but the legislation rendering gifts to attesting
beneficiaries void remained in place.

While invalidation of gifts to attesting witnesses and their marital spouses does operate as
a safeguard against fraud and undue influence concerning wills by ensuring that attesting
witnesses are disinterested, it can be a trap for the unwary. Its rigid application, even when
the testator’s knowledge and approval of the gift is not in dispute, works harshly and
defeats genuine testamentary intentions.

111. Manitoba Law Reform Commission, Wills and Succession Legislation (Rep. No. 108) (Winnipeg: The
Commission, 2003) at 11.

112. Section 11(2) provides this result does not occur if the will is also attested by the minimum number of
witnesses required by ss. 4 or 5 who are not beneficiaries or spouses of beneficiaries.

113. Supra, note 12 at 74-77.
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2. REFORM
(a) Relief against forfeiture

The Law Reform Commission recommended against simple repeal of the provision because
in cases where the attesting beneficiary has exercised undue influence, the entire will might
be vulnerable and gifts to innocent beneficiaries would also fail. The current section 11(1)
prevents this result by invalidating testamentary gifts only in relation to the witness who
signs. The Law Reform Commission also rejected the alternative of letting the attesting
beneficiary-witness take only the same benefit as that witness would have taken on intes-
tacy because this would not be any sort of bulwark against fraud and undue influence and
could perversely encourage it by reducing the risks for those who might contemplate it.'"*

Debate also took place during this Project on whether to carry forward the current section
11, to repeal it, or to allow relief against forfeiture of the benefit of the will if the party
seeking to uphold the gift can prove that the testator knew of the gift and approved of it. In
other words, the onus would be on that party to dispel any inference arising from suspicious
circumstances or taint of undue influence. The third option, which was also the Commis-
sion’s recommendation in the Report on the Making and Revocation of Wills, was chosen.

Under section 41 of the proposed Wills, Estates and Succession Act, a gift (including, by
definition in section 1, exercise of a power of appointment) under a will is accordingly
presumed to be void if the beneficiary who is to receive it or that beneficiary’s spouse signs
the will as a witness. The gift would only be avoided insofar as the attesting beneficiary is
concerned, as is the case now. A court could declare the gift valid on the application of a
party seeking to uphold it, however, if that party proves that the testator knew and approved
of the gift.

(b) Extension to non-marital spouses

Another change reflected in the proposed section 41 is to extend the provision to attestation
by a person not legally married to the beneficiary at the time the execution of the will was
witnessed, but who comes within the definition of “spouse” at that time. This would
include a person in a marriage-like relationship with the beneficiary of more than two
years’ duration. Spousal status, for the purpose of section 41, is to be determined at the
time of the execution of the will.

E. The Requirement of Writing: The Potential Advent of the Electronic Will

1. (GENERAL

The requirement of writing on paper, or at least on some tangible surface, has not been
eroded. There has been no significant movement in the common law world toward allow-

114. Ibid., at 78.
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ing probate of audio or video recordings of oral wills, nor a digitalized image (avatar) of the
testator announcing testamentary wishes or affirming the authenticity of a digital text as
containing them.

Paper and electronic documents are increasingly being treated as equivalent in terms of
legal significance, however. British Columbia, like a number of other provinces and U.S.
states, has enacted e-commerce legislation providing that information or a record must not
be denied legal validity merely because it is contained in electronic form.'” While testa-
mentary and probate documents are typically excluded from the scope of e-commerce
legislation, the Uniform Law Conference of Canada (ULCC) amended the Uniform Wills
Act in 2003 to permit the dispensing power contained there to be exercised to allow admis-
sion to probate of electronic documents.''® The Law Reform Commission of Saskatchewan
has stated that “full recognition will eventually be necessary and appropriate, and perhaps
sooner rather than later.”"'"’

2. OBIJECTIONS TO THE ELECTRONIC WILL

The main arguments offered for excluding wills and other testamentary instruments from
the scope of general e-commerce legislation are:

1. Will-making is a unilateral juristic act in which validity and form are closely
connected.

2. Sufficient safeguards against fraudulent manipulation of electronic data are not
available.

The first argument lacks cogency, as formality is a concept equally compatible with elec-
tronic and paper format. The second argument has been too readily accepted simply be-
cause of an assumption that electronic data and digital signatures are intrinsically incapable
of providing the same level of authenticity and originality as paper and ink.

3. DIGITAL SIGNATURE TECHNOLOGY

According to the American Bar Association’s Section on Science and Technology Law,
“the process of creating a digital signature and verifying it accomplish the essential effects

115. Electronic Transactions Act, R.S.B.C. 1979, c. 10, s. 3. See also: ULCC Uniform Electronic Commerce
Act,s.5; U.S. Electronic Signatures in Global and National Commerce Act 2000, Pub. L. No. 106-229,
114 Stat. 464 (ESIGN).

116. Uniform Law Conference of Canada, Proceedings of the Eighty-fifth Annual Meeting (2003) at 70 and
335-337.

117. Report on Electronic Wills (October, 2004) at 2.
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desired of a signature for many legal purposes.”''® Recalling Langbein’s analysis, the

traditional requirements of writing, signature and attestation serve to protect against impo-
sition, coercion or the surreptitious substitution of a will; to caution the testator about the
solemnity and legal significance of the testament; to provide reliable evidence of testamen-
tary intent and of the terms of the will; and to channel, or standardize, testamentary devises
for convenience and efficiency. Concerns surrounding electronic wills have centred on the
protective and evidentiary purposes: the authenticity and security of electronic, or digital,
documents and signatures, given the perceived ease of manipulation of electronic data. To
address these concerns, it is necessary to understand the technology behind the electronic,
or digital, signature.

Digital signatures commonly operate on the basis of “public key cryptography,” in which
mathematical algorithms are used to create a “private key,” available only to the signer of a
document, and a “public key,” available to anyone to verify the identity of the signer. Even
though these two keys are mathematically related, it is not feasible to derive the private key
from knowledge of the public key, and the private key cannot be forged unless the signer
loses control of the private key. When a private key is used to affix a signature to a particu-
lar document, the signer’s software extracts a number known as a “hash result,” which is
transformed, using the signer’s private key, into a digital signature and attached to the
document. Thus, the public key not only verifies that the signer’s private key was used to
digitally sign the document, but, through the hash result, that the document has not been
altered since it was signed.

According to the ABA’s Science and Technology Section, the digital signature identifies
the signed message “with far greater certainty and precision than paper signatures,” and
provides “a high level of assurance that the digital signature is genuinely the signer’s.”'"
Certification service providers are required in order to issue private keys and make public
keys available as needed, but these services are already in place in the developed world. In
British Columbia, digital signatures are accepted on Land Title Office documents, and the
Land Title Act contains detailed provisions regarding electronic filing.'*

4. LEGAL ISSUES SURROUNDING ELECTRONIC WILLS AND THE DISPENSING POWER

Electronic wills still present a number of issues that would have to be resolved, were they
to be give full statutory recognition. For example, how is revocation effected where there is
no single original? Where several identical, digitally signed copies of an electronic will

118. “Digital Signatures Guidelines Tutorial.” Online. Internet. May 25, 2006. Available at:
http://www.abanet.org/scitech/ec/isc/dsg-tutorial.html (no pagination).

119. Ibid.

120. RSBC 1996 c. 250, ss. 168.1-168.91.
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exist, it becomes difficult to say that an original has been destroyed."?' In Nevada, the only
jurisdiction to have validated electronic wills in a prescribed form, only one authoritative
copy may exist, and it must be controlled by a custodian designated by the testator.'** But
how is the authoritative version to be identified? Other problems are rooted in the nature of
the electronic medium, such as reverse compatibility (wills stored in formats that later
become outmoded may not be capable of being read in the future), or in hardware (the
deterioration of storage media, although archival CDs with a shelf life of 100-200 years
would appear to be an adequate solution.)

These issues do not preclude, however, the application of the dispensing power to admit
electronic wills to probate on a case by case basis where there is no question as to the
authenticity of the electronic data. There has been one case in Canada in which an elec-
tronic text was admitted to probate. In Rioux v. Coulombe,'” the testatrix committed
suicide, leaving a note which left instructions to find an envelope containing a computer
diskette. The diskette, which contained one computer file and was marked as the testatrix’s
last will, bore the same date as the testatrix’s suicide. The file on the diskette was admitted
to probate under art. 714 of the Quebec Civil Code,'** which permits probate of an informal
document if it contains the unequivocal last wishes of a deceased.

While art. 714 does not specifically require “writing,” it is possible that a similar result
could be reached, even in the face of a writing requirement, on the basis of a broad dispens-
ing power to relieve against the consequences of informality. The 2003 amendments to
section 19.1 of the Uniform Wills Act by the Uniform Law Conference of Canada permits
the dispensing power to be exercised to allow admission to probate of an electronic docu-
ment if it is stored in a computer system, capable of being read by a person (not merely
machine-readable), and capable of reproduction in a visible form.'*

As between the three options of maintaining the status quo, extending full recognition to
electronic wills, or adopting the middle ground of the 2003 amendment to the Uniform
Wills Act and dealing with electronic wills under the dispensing power, the middle ground
emerged from discussions in this Project as the preferred solution for British Columbia at
the present time.

121. W. L. Hurlburt, “Electronic Wills and Powers of Attorney: Has their Day Come?” Uniform Conference
of Canada, Proceedings of the Eighty-third Annual Meeting (2001) 176 at 190 (Background Paper).

122. Nevada NRS 133.085
123. (1996), 19 E.T.R. (2d) 201 (Que. Sup. Ct.).
124. Supra, note 90.

125. Supra, note 116.
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Section 46(2) of the proposed Wills, Estates and Succession Act is accordingly drawn from
section 19.1 the Uniform Wills Act and defines “document” for the purposes of section 46
(the dispensing power) to include computer data that

(a) 1isrecorded or stored on any medium in or by a computer system,
(b) can be read by a person, and
(c) 1is capable of reproduction in a visible form.'*

The Testate Succession Subcommittee agreed with the Saskatchewan Law Reform Com-
mission, however, that the approach taken in the 2003 amendment to section 19.1 of the
Uniform Wills Act should be considered only as an interim measure that will require reas-
sessment in the near future.””” The Subcommittee recommended that the technological
feasibility and legal implications of broader recognition of electronic wills be given further
study in the not too distant future by a committee having expertise in both information
technology and succession law.

F. Effect of Marriage and Dissolution of a Spousal Relationship on Wills
1. ABOLITION OF REVOCATION BY SUBSEQUENT MARRIAGE

Under present law, a will is automatically revoked if the testator marries after the will has
been executed, unless the will expressly states that it is made in contemplation of the
marriage.'” There is one other exception, namely where the will contains an exercise of a
power of appointment of property that would not form part of the estate of the testator if the
power had not been exercised.'”’

Practitioners note that it is not widely known or understood by the public that a will is
revoked by later marriage. As a result, unintended intestacies occur and careful testamen-
tary planning may be inadvertently overturned. For example, a testator may make a will
containing a trust in favour of a mentally disabled child by a prior marriage or other relative

126. It should be noted that these criteria are still predicated on the concept of a will as a written text, and
would not encompass an electronically recorded oral will or material that is exclusively machine-read-
able.

127. Supra,note 116 at 7.

128. Wills Act, supra, note 1, s. 15. The will must be expressed to be in contemplation of marriage to a
particular person in order to come within the exception. It is insufficient if it simply purports to be in
contemplation of marriage generally: Sallis v. Jones, [1936] P. 43; Re Sedgwick, [1931] 1 W.W.R. 837
(B.C.S.C)).

129. Ibid.
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and later marry a person who is independently wealthy. The marriage would operate to
disinherit the child in favour of the wealthy second spouse.

While the purpose of revocation of a will by marriage is to protect the interests of the
spouse and children of the testator, a new will is not the only or even the principal means
by which people secure the interests of their dependants in the present day. Life insurance
and RRSP beneficiary designations may play an equally important role in estate planning,
and these are not subject to revocation by later marriage. There are now other legislative
mechanisms in place that protect a spouse and children that did not exist when the Wills Act
1837 was enacted."”® Matrimonial property law provides remedies to the spouse during the
testator’s lifetime. Dependants relief legislation (currently contained in the Wills Variation
Act)"! provides a remedy against the terms of a will that does not make adequate provision
for a spouse and children, although it is not urged here that litigation is an ideal substitute
for the current law.

Another reason for abolishing automatic revocation by marriage is that the supposed
protection it provides to spouses and children is available only when there has been a legal
marriage. In today’s society many long-term domestic relationships are not predicated on
a legal marriage. Thus, to the extent that revocation by marriage may still be seen as
protective, the umbrella of protection is uneven and unequal.

While all other provinces and territories except Quebec currently retain revocation of wills
by subsequent marriage, the archaic nature and untoward effects of this feature of the Wills
Act were considered to justify the departure from uniformity that its abolition would cause.
Part 3 (Testate Succession) of the proposed Wills, Estates and Succession Act therefore
does not preserve revocation by marriage of the testator.

2. PARTIAL REVOCATION ON DISSOLUTION OR BREAKDOWN OF A SPOUSAL RELATION-
SHIP
(a) Harmonization with Part 5 of Family Relations Act

Section 16(2) of the Wills Act now provides that a gift in a will to the testator’s spouse is
revoked if one of the following takes place between the time the will is made and the testa-
tor’s death, unless a contrary intention appears in the will:

(a) adivorce,

130. Supra, note 74. At common law, a woman’s will was revoked by marriage and a man’s will by mar-
riage and the birth of a child. The Wills Act 1837 made the wills of both men and woman revocable on
marriage. See Report on the Making and Revocation of Wills, supra, note 12 at 71.

131. Supra, note 2.
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(b) adegree of judicial separation, or
(c) adeclaration of nullity or a judicial finding that the marriage is void.

The same is true of a term of a will appointing the spouse as an executor or trustee, or
conferring a power of appointment on the spouse. The will takes effect as if the spouse had
predeceased the testator.

The policy behind section 16(2) of the Wills Act is to prevent a spouse from benefiting from
the estate of the other spouse once the spousal relationship has been dissolved or otherwise
broken down merely because the other spouse has failed to change a will. It is presumed,
as a default rule, that the testator does not intend to benefit an ex-spouse.

In particular, the provision is intended to prevent an ex-spouse from being overcompen-
sated through a family asset division occurring as a consequence of marital breakdown and
also by taking under a will that the other spouse neglected to revoke. An entire estate, plus
one-half the family assets held at the time of the property division, might go to an ex-
spouse in that situation.

The events described in section 16(2) of the Wills Act do not include all the so-called
“triggering events” that will lead to a division of family assets under Part 5 of the Family
Relations Act,"” however. Under section 56(1) of the Family Relations Act, the triggering
events include the three described above as well as two others: entry into a separation
agreement, and a declaratory judgment under section 57 that the parties to a marriage have
no reasonable prospect of reconciliation.

Section 43 of the proposed Wills, Estates and Succession Act corresponds to section 16(2)
of the present Wills Act. It harmonizes the events that will result in revocation of a gift to,
or appointment of, a spouse with the triggering events under section 56(1) of the Family
Relations Act.

(b) Extension of policy underlying section 16(2) of Wills Act to non-marital spouses

As the term “spouse” in the Wills Act has no extended definition encompassing unmarried
persons in a marriage-like relationship with one another, section 16(2) only applies now to
legally married spouses. This means that when a spousal relationship comes to an end, an
ex-“common law spouse” is in a better position than a former married one. This runs
counter to the general trend in legislative policy to place legally married spouses and those
in stable marriage-like relationships on the same footing.

132. Supra, note 42.
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The current lack of symmetry between the positions of married and non-marital spouses
vis-a-vis section 16(2) of the Wills Act should be removed in order to further the general
legislative policy of equal treatment of marriages and long-term marriage-like relationships.
The difficulty in this is how to pinpoint the end of a legally informal marriage-like relation-
ship. The fluid nature of such a relationship makes any attempt to do so by reference to a
single standard a highly arbitrary exercise. Tests employing multiple indicia have been
developed by the courts in family law cases to determine whether a marriage-like relation-
ship subsists or has ended."”* These are more likely to attain a just result in individual cases
than an arbitrary statutory standard.

By contrast to section 16(2), section 43 of the proposed Wills, Estates and Succession Act
will extend to anyone coming within the general extended definition of “spouse” in the Act,
which includes persons living together in marriage-like relationships of at least two years’
duration.”* In the case of these persons, revocation of a testamentary gift, of an appoint-
ment as an executor or trustee, or of a power of appointment, will take place on the termi-
nation of the marriage-like relationship. The point at which termination of the marriage-
like relationship occurs would be ascertained on the basis of the same principles applied by
the courts in other kinds of cases.

G. Rectification of Wills

Mistakes in wills may arise from many sources. Among these are inadvertent slips, clerical
errors, miscommunication between the testator and the drafter, legal drafting errors, and
misunderstanding by the testator of the legal effect of the language used in the will. Where
the language of a will fails to express a testator’s actual intentions, courts have very limited
jurisdiction to rectify the mistake. The equitable remedy of rectification, which enables a
superior court to correct errors in contracts, deeds and other legal instruments to fulfil the
intent of the parties, does not apply to wills."**

133. See Gostlin v. Kergin (1986), 3 B.C.L.R. (2d) 264 (C.A.); Molodowich v. Penttinen (1980), 17 R.F.L.
(2d) 376 (Ont. Dist. Ct.). The indicia considered in determining whether parties are in a marriage-like
relationship are partly subjective and partly objective. The objective indicia relate to the lifestyle and
behaviour of the parties in relation to finances, residence, sexual relations, support, children, social
activities, and to the attitudes of others, i.e. whether the community treated them as a couple. The ces-
sation of marriage-like behaviour in relation to these indicia would indicate that a marriage-like rela-
tionship has come to an end.

134. In this case spousal status would be determined as of the date the will was made if a person is alleged to
have been the testator’s spouse then or, if the person is alleged to have become the testator’s spouse
afterwards, at any time between the making of the will and the occurrence of an event that would bring
about revocation under section 43.

135. Harter v. Harter (1873), LR. 3 P. & D. 11; Alexander Estate v. Adams (1998), 51 B.C.L.R. (3d) 333
(S.C)).
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The main justifications for the general principle that a court must take a will as it finds it
are:

1. A power to rectify would subvert statutory testamentary formalities, and
2. There is no reliable guide as to what the testator intended to say.'*

A court of probate can delete words included by mistake. The rationale is that such words
were never intended to form part of the will, thus their deletion does no violence to the
purposes of testamentary formalities.

A court of construction is bound to accept the will in the form in which it emerges from
probate. Any attempt to add words or otherwise alter the will amount to remaking the will
and defeating the protective purpose of statutory formalities, no matter how reliable the
evidence of testamentary intention. A court of construction can, however, ignore an unnec-
essary or inaccurate portion of a description (falsa demonstratio) or infer a correction by
implication from the text of the will.

Courts have been forced on many occasions to go to ridiculous lengths within these narrow
rules to preserve the testator’s true intent as far as possible. A notorious example is Re
Morris,”” where a codicil intended to revoke a gift in clause “7(iv)” of the will omitted the
“iv” and erroneously revoked all the gifts in clause 7. Unable to add words to correct the
mistake, the probate court deleted the numeral “7” as surplusage, saving the rest of the gifts
in clause 7 but also the one that was to be revoked.

Legislation giving courts broader powers to rectify wills has been enacted in England,"*® six
Australian states,'’” and the Australian Capital Territory.'* It has been recommended by
law reform bodies in Scotland'*' and New Zealand.'*

136. Law Reform Commission of British Columbia, Report on Interpretation of Wills, supra, note 12 at 40.

137. [1971] P. 62.

138. Administration of Justice Act 1982, c. 53, s. 20 (England and Wales).

139. Wills Act 1997,s.31 (Vic.); Succession Act 1981, s. 29A (Q1d.); Wills, Probate and Administration Act
1898, s. 29A (N.S.W.); Wills Act, s. 27 (N.T.); Wills Act 1936, s. 25AA (S.A); Wills Act 1992, s. 47
(Tas.).

140. Wills Act 1968, s. 12A (A.C.T.).

141. Scottish Law Commission, Report on Succession Rights (Scots. Law Com. No. 124) (Edinburgh: Her
Majesty’s Stationary Office, 1990) at 48-49.

142. New Zealand Law Commission, 4 Succession (Wills) Act (NZLC R41) (Wellington: Queen’s Printer,
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In 1982 the former Law Reform Commission of British Columbia recommended legislation
conferring a power to rectify a will that could be used if a will failed to express the testa-
tor’s intentions due to: an accidental slip or omission, a misunderstanding of the testator’s
intentions, failure to carry out the testator’s instructions, or a failure of the testator to
appreciate the effect of the words used in the will. Evidence other than the will itself
(“extrinsic” evidence) would be admissible to show that a basis for rectification exists.'* It
should be noted that as broad as these grounds might appear, this was a recommendation
for a limited statutory power and not for an equivalent to the equitable remedy of rectifica-
tion. The Manitoba Law Reform Commission endorsed the British Columbia recommenda-
tion in 2003."*

The appropriate scope of a rectification power concerning wills was revisited during this
Project. The Testate Succession Subcommittee and Project Committee accepted that an
error in a will should be rectifiable in order to fulfil testamentary intent, but were not
willing to go as far as the former Law Reform Commission had gone. They declined to
extend the power to cases in which the error stems from the testator’s lack of appreciation
of the legal effect of the terms of the will. The Commission had included this ground for
rectification in its recommendation to take account of cases of incorrect use of legal lan-
guage by testators writing their own wills. The Subcommittee considered that this would
force the court into an overly subjective exercise of guessing what the testator’s under-
standing had been. The danger of unintentionally remaking a will would be too great.

The recommendation that emerged was for a more limited rectification power aimed at
allowing errors of drafters and transcribers to be corrected so that the testator’s true inten-
tions prevail. It would be closer in its dimensions to the power to rectify wills conferred on
English courts by section 20 of the Administration of Justice Act, 1982.'* As in the origi-
nal recommendation by the Law Reform Commission of British Columbia, the power could
be exercised at either the probate or construction stage.

Section 48(1) of the proposed Wills, Estates and Succession Act in Part Two permits the
Supreme Court to rectify a will that does not carry out the testator’s intention because of

(a) an error arising from an accidental slip or omission,

1997) at 44, s. 28.

143. Law Reform Commission of British Columbia, Report on the Interpretation of Wills. supra, note 12 at
50.

144. Manitoba Law Reform Commission, Wills and Succession Legislation (Report #108) (Winnipeg: The
Commission, 2003) at 54-57.

145. Supra, note 137.
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(b) amisunderstanding of the testator’s instructions, or
(c) a failure to carry out the testator’s instructions.

Section 48(2) recognizes that these circumstances can only be proven by evidence extrinsic
to the will itself and makes it admissible for this purpose. The admissibility of extrinsic
evidence in connection with an application for rectification under this provision is not
intended to depend on the rules that govern admissibility of extrinsic evidence of testamen-
tary intent in other contexts. (See below under the heading “Extrinsic Evidence of Testa-
mentary Intent.”)

Some features of the English will rectification legislation noted above were considered
desirable to import into the proposed British Columbia provision. One such feature is a
limitation period for making an application for rectification in order that the distribution of
estates is not delayed unduly. An application would have to be made no later than six
months from the date of probate, unless leave were obtained to bring it afterwards. A
personal representative would have no liability for distributing the estate according to the
will as originally written after six months have passed since the date of probate and before
receiving notice of an application for leave to make a late application. This would not
affect the right to recover estate property from anyone to whom it has been distributed.

H. Extrinsic Evidence of Testamentary Intent
1. GENERAL

In the Report on the Interpretation of Wills,"*® the former Law Reform Commission of
British Columbia described a tension between older authorities requiring an “objective”
interpretation of the language of the will and later ones calling for a “subjective” approach
to interpretation in which the court tries to determine the meaning that the language of the
will had for the testator. The focus of this tension was the body of principles governing the
admission of extrinsic evidence (evidence other than the text of the will itself) as an aid to
the interpretation of wills.

The objective approach to will interpretation is essentially exclusionary: the will is read
virtually in isolation. It flows from the concern for preserving the integrity of testamentary
formality as a safeguard against fraudulent or self-serving interpretations. The subjective
approach exemplified by the Saskatchewan case Haidl v. Sacher'*’ examines the language
in light of the surrounding circumstances known to the testator at the time the will was
made. This is sometimes referred to as the “armchair” rule because the court puts itself
notionally in the testator's position to discern what the testator meant by the language used

146. Supra, note 12.

147. [1980] 1 W.W.R. 293 (Sask. C.A.).
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in the will. The subjective approach places the fulfilment of actual testamentary intention
uppermost, despite the faults of expression that may exist in a will. The former Commis-
sion urged adoption of the subjective approach and the admission of any evidence that is
helpful in illuminating the testator’s meaning.'**

Since the publication of the Commission’s report, the so-called armchair rule, which
represents a subjective approach to the interpretation of wills, has gain increasing accep-
tance in common law Canada and the British Columbia Court of Appeal has endorsed it.'*’
Thus it can be said with considerable confidence that the law has developed in the direction
urged by the Commission two decades ago insofar as evidence of surrounding circum-
stances at the time a will was made is now generally admissible. Evidence of surrounding
circumstances at the time the will was made may be admitted at the outset of the process of
interpretation in order to illuminate the testator’s meaning. It may be used both to identify
ambiguities and to resolve them, and to shed light on the meaning of apparently meaning-
less terms.

For example, suppose a will states “to my three daughters A, B, and C in equal shares” and
at the time the will was made the testator had three daughters named A, B, and C. Between
the making of the will and the death of the testator C undergoes a gender change and
legally changes her name to D, a male name. At the time of death, therefore, the testator
has two daughters and a son. Evidence of the circumstances known to the testator at the
time the will was made would be admissible to show that the testator must have contem-
plated that D was included in the class of beneficiaries who would take under the gift."°

2. EXTRINSIC EVIDENCE OF INTENT

The law concerning when extrinsic evidence of testamentary intent, as opposed to sur-
rounding circumstances, may be admitted as an aid to interpretation has not been apprecia-
bly clarified in the two decades intervening since the Law Reform Commission’s Report on
Interpretation of Wills."”' Anunwieldy exclusionary rule persists under which admissibility
of evidence of the testator’s intent, such as statements made by the testator when alive,
depends on whether the ambiguity is classified as patent (apparent on the face of the will)
or latent (apparent only in the light of surrounding circumstances).

148. Report on Interpretation of Wills, supra, note 12 at 1 and 25.

149. Davis Estate v. Thomas (1990), 40 E.T.R. 107 (B. C.C.A.); see also Kordyban v. Kordyban (2003), 13
B.C.L.R. (4th) 50 at para. 73 (C.A.).

150. It may be noted thats. 28 A of the Wills Act 1968 of the Australian Capital Territory expressly addresses
questions of will interpretation that may arise from named beneficiaries undergoing sexual reassignment

surgery in the interval between the execution of the will and the death of the testator.

151. Supra, note 12.
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Evidence of the testator’s intent is not admissible to identify an ambiguity in a term or to
interpret one that is apparent on the face of the will (patent ambiguity). It is admissible
only to resolve a “latent ambiguity,” namely, one which does not appear on the face of the
will but only when the terms of the will are considered in light of surrounding circum-
stances. An example of latent ambiguity would be a gift to "my nephew James Scott" if the
testator actually had two nephews, each having James as a middle name. In such a case
evidence tending to show that the testator intended to benefit one and not the other nephew
could be admitted.

The former Law Reform Commission favoured eliminating these exclusionary rules and
admitting all evidence in aid of interpretation that meets the normal evidentiary test of
relevance, namely, being probative of a matter in issue."”> The Commission noted the fact
that the text of the will must support any interpretation that is advanced and this would
guard against excessive weight being attached to tenuous evidence of testamentary intent.'>?

The view that has prevailed in the Succession Law Reform Project, however, is that remov-
ing all restrictions on admission of extrinsic evidence of intent would allow excessive scope
for attempts to secure an interpretation contradicting the actual terms of the will. Fabrica-
tions or fantasies of the “he really meant me” or “he always said I would get the house”
variety could be advanced much more easily than they can be under the present law. The
Testate Succession Subcommittee and Project Committee were not as confident as the
Commission had been that litigation over the meaning of wills would not increase if evi-
dence of testamentary intent were made admissible without restriction. They were not
prepared to endorse the former Commission’s recommendation to abrogate entirely the
exclusionary rule regarding extrinsic evidence of intent.

When genuine ambiguity is present, however, it makes little sense to exclude other evi-
dence that could shed light on the testator's actual meaning. The distinction made between
latent and patent ambiguity in the test for admissibility of extrinsic evidence is hidebound
and formalistic. Attempts to distinguish between patent and latent ambiguities in wills
often lead to obscurity. The present rule should be replaced by a much more practical one.

The recommendation to emerge from this Project on admissibility of evidence of testamen-
tary intent is for a new statutory rule that dispenses with the distinction between patent and
latent ambiguity. The new rule is found in section 47 of the proposed Wills, Estates and
Succession Act. It allows extrinsic evidence of intent, which may include written or oral
statements by the testator, to be admitted if a term of a will is ambiguous or meaningless,
but not to identify an ambiguity. Whether the ambiguity appears on the face of the will or
in light of evidence of surrounding circumstances would be irrelevant.

152. Anderson v. Maple Ridge (District) (1992), 71 B.C.L.R. (2d) 68 at 72, para. 17 (C.A.).

153. Report on Interpretation of Wills, supra, note 12 at 21.
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Section 47(c) allows for statutory exceptions to this general rule requiring ambiguity or
meaninglessness in the text of a will to be demonstrated before extrinsic evidence of testa-
mentary intent could be introduced. Once such exception would be section 48(2), which
expressly permits the admission of extrinsic evidence in relation to an application for
rectification of a will.

1. Gifts to Issue

The current rule concerning gifts to “issue” (or a similar term encompassing more than one
generation of beneficiaries) under a will is that they are to be distributed per capita unless
the will indicates a contrary intention. In other words, surviving issue, whether children,
grandchildren or great grandchildren, and so on, are entitled to an equal share. This result
would surprise many testators, and is opposite to the rule that applies in intestacy.

In intestacies, a distribution to issue takes place per stirpes: the surviving members of the
closest generation to the intestate to contain surviving members will take equally and the
children of a deceased member of that generation take the share their parent would have
taken if the parent had survived the intestate, divided equally among them. Surviving
descendants in a generation nearer to the intestate will inherit a larger share than those in a
more remote generation. This is in keeping with the normal and expected pattern of inheri-
tance between generations in which children inherit from parents, grandchildren inherit
from their own parents, and so on.

It is generally easier to search for next of kin under a per stirpes distribution system than a
per capita one. The basic division of the estate occurs at the first generation under which
there are surviving members. Even if not all takers are immediately identified, the shares
of deceased issue in that generation can be ascertained. Under a per capita distribution
system every member of issue, no matter how remote, must be searched out and identified
before a division of the property can take place.

Section 49(10) of the Wills, Estates and Succession Act would change the current rule and
require per stirpes distribution of a testamentary gift to “issue” of a person, as in intestacy,
in the absence of a contrary intention appearing in the will.

J.  Abrogation of Outdated Presumptions
1. GENERAL

Certain non-statutory presumptions relating to the interpretation of wills should be abro-
gated as being outdated and unhelpful. These presumptions and the grounds for abrogating
them are described below.
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2. PRESUMPTIONS CONCERNING GIFTS MADE AND DEBTS CONTRACTED DURING TES-
TATOR’S LIFETIME

(a) General

Where a testator makes a substantial gift during life to a child and also leaves a legacy to
the child in a will, or leaves a legacy in the same amount as a debt the testator owed, is the
one meant to revoke, or satisfy, the other, or did the testator intend to confer a benefit
twice? Various non-statutory presumptions in the law of wills deal with this kind of situa-
tion. Circumstances have continued to change, but the presumptions, some of which are
rooted in English social conventions of past centuries, have remained. The continued
usefulness of the presumptions was examined in this Project.

(b) Presumption against double portions

The presumption against double portions assumes that parents intend to treat all of their
children equally. Thus, when a will is made containing a gift to the testator’s child or to
someone for whom the testator stands in place of a parent, and is followed by a substantial
transfer to the child, a presumption may arise that the transfer was a “portion” that is
intended to reduce the child’s entitlement under the will."** The presumption only applies
with respect to transfers that are intended to advance the child in life.'” It has been de-
scribed as a weak presumption that may be easily rebutted.'*

The Law Reform Commission recommended in 1989 that this presumption be abrogated on
the ground that it no longer conformed with prevailing attitudes to large transfers of wealth
by parents to children during the parents’ lifetimes. These would seldom be considered
advancements intended to reduce inheritances. If this intention was present, it would be
exceptional and so would usually be clearly stated. Substantial transfers of wealth might be
considered loans that might possibly be forgiven later."””” The Commission recommended
that the presumption against double portions be replaced by a rebuttable presumption that
transfers by parents to children, or to persons to whom the transferor stands in place of a
parent, are intended as gifts."®

154. Lacon v. Lacon, [1891] 2 Ch. 482 (C.A.).

155. Ibid. See also Plamondon v. Czaban, 2004 ABCA 161. Butsee Wood v. Barrett,[2003] A.J. No. 1545
(Alta. Q.B.) and Re Pierce Estate, [2003] N.S.J. No. 169 (S.C.), where this restriction on the operation
of the presumption seems not to have been strictly adhered to.

156. Supra, note 47. See also Plamondon v. Czaban, supra, note 148 at para. 42.

157. Law Reform Commission of British Columbia, Report on Wills and Changed Circumstances, supra,
note 12 at 23-25.

158. Ibid., at 25.
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When the utility of the presumption against double portions was debated by the Testate
Succession Subcommittee in early 2005 in the course of this Project, arguments were
advanced against it on the ground that it created uncertainty about the effect of a will. It
was noted that testators do not understand that transactions during their lifetimes can affect
the operation of their wills. The uncertainty created by the presumption was described as a
recipe for litigation.

Between 1989 and 2005, however, concern about financial abuse of the elderly had become
more prominent. Substantial transfers of wealth to children during a parent’s lifetime had
also become more commonplace as parents assisted their children with increased costs of
housing, post-secondary education, etc. The concept of “advancements” to “establish a
child in life” had begun to appear less anachronistic than when the Law Reform Commis-
sion’s report was issued. A minority of the Subcommittee urged that the presumption
against double portions be retained as a protection against financial abuse within families
and a means of forcing the recipient to prove that a transfer of wealth did not have to be
repaid.

The majority view was in favour of abrogating the presumption against double portions,
however. Section 52(1) of the Wills, Estates and Succession Act does this, but does not
replace it with any new presumption. Instead, it merely allows the gift in the will to take
effect according to its terms."”’

(c) Presumption of satisfaction of debt

When a testator has incurred a debt, and makes a testamentary disposition to the creditor in
an amount equal to or greater than the debt, a presumption arises that the legacy is in
satisfaction of the debt.

The view of the majority of the Testate Succession Subcommittee was that this “presump-
tion of satisfaction” merely creates uncertainty in the administration of estates and should
be abrogated. If it is the testator’s intention for the legacy to retire the debt, this intention
should be expressed in the will. Section 52(3) of the Wills, Estates and Succession Act
would abrogate the presumption, so that the legacy would take effect as a legacy.

159. Section 52(1) is intended to operate only on transfers that amount to gifts in law. The Canadian Centre
for Elder Law Studies report Financial Arrangements Between Older Adults and Family Members:
Loans and Guarantees (CCELS No. 1, BCLI No. 32) (Vancouver: The Institute, 2004) contains a rec-
ommendation at p. 28 for a statutory rebuttable presumption that a transfer by a parent to a child or
grandchild is a loan repayable on demand. The loan would be recoverable by the estate and could be set
off against any inheritance the debtor would receive. The recommendation is intended to reduce the
potential for financial abuse within families. It reflects the concern surrounding financial abuse of the
elderly that has grown more prominent since the Law Reform Commission’s 1989 report urging that a
presumption of gift replace the presumption against double portions.
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(d) Presumption of satisfaction of legacy by gift during testator’s lifetime

If a testator makes a will leaving a legacy to a particular person and then makes a gift to
that person in the same amount, the gift is rebuttably presumed to revoke the legacy. This
presumption too was considered by the Testate Succession Subcommittee to lead to uncer-
tainty regarding the effect of wills. A testator wishing the gift to supplant the legacy should
simply change the will.

Section 52(2) of the proposed Act would abrogate this presumption.

(e) Presumption of satisfaction of portion debts by legacies

If a parent enters into a formal obligation to advance a portion (“portion debt”) to a child,
and later makes a will leaving a legacy to the child but dies before the agreement is ful-
filled, a presumption arises that the portion debt is satisfied by the legacy to the child. Thus,
the child is prevented from both taking under the will and enforcing the obligation. If the
legacy is less than the portion debt, the portion debt is satisfied to the extent of the amount
of the legacy.'®

The Law Reform Commission recommended that this presumption be abrogated on the
same grounds as the presumption against double portions. The Testate Succession Sub-
committee also believed abrogation was warranted, on the ground that an intent for a legacy
to satisfy an obligation entered into during the testator’s lifetime should appear from the
will and not be imputed.

Accordingly, section 52(4) of the Wills, Estates and Succession Act abrogates this presump-
tion.

(f) Admissibility of extrinsic evidence to prove contrary intent

The Testate Succession Subcommittee believed that abrogation of the four above presump-
tions should be subject in each case to a contrary intent of the testator, and that extrinsic
evidence should be admissible to prove that intent. For example, extrinsic evidence could
be introduced to show that the testator did intend a gift made to a child subsequent to a will
to revoke a legacy to the same child. Section 52(5) of the proposed Act expressly autho-
rizes the admission of extrinsic evidence to prove the testator’s intent. This would be one
of the statutory exceptions recognized by section 47(c) to the general provision confining
the admission of extrinsic evidence of testamentary intent to cases of demonstrated ambigu-
. 161

1ty

160. Lacon v. Lacon, supra, note 147.

161. See, supra, under the heading “Extrinsic Evidence of Intent.”
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3. THE DOCTRINE OF ELECTION

The doctrine of election is applied when a will contains a gift that is conditional on perfor-
mance by the beneficiary of an implied obligation to give property belonging to the benefi-
ciary to another. In order to take the benefit under the will, the beneficiary must perform
the obligation. This is an example of how the doctrine operates:

A will gives beneficiary X an antique Rolls-Royce and an antique Daimler to benefi-
ciary Y. The testator does not own a Rolls-Royce, but Y does. If Y wants the
Daimler, Y must give X the Rolls-Royce or its equivalent in value.

If Y chooses to keep the Rolls-Royce, the Daimler falls into residue unless the will
states otherwise.

Cases in which the doctrine is invoked usually involve a mistake by the testator, although
its application does not depend on a mistake having been made. A mistake of this nature,
i.e. as to what property the testator owns, cannot be rectified under the proposed rectifica-
tion power, because the wording of the will would represent what the testator actually
intended, though proceeding on an erroneous assumption of ownership.

The doctrine of election is an equitable one, intended to bring about a just result by prevent-
ing someone from taking the benefit of a gift with an implied condition without doing
equity by complying with the condition. While it may occasionally produce a fair result, it
is a confusing and anomalous feature of succession law that is applied in very rare circum-
stances.

The notion that testators may dispose of property they do not own goes against very funda-
mental principles of property law, as well as common sense. The Law Reform Commission
recommended abrogation of the doctrine of election in 1989,'" and in this Project the
Testate Succession Subcommittee concurred.

Section 53 of the proposed Act abolishes the doctrine of election by stating that unless an
intention appears in a will that a gift is conditional on the beneficiary disposing of property
the beneficiary owns, a gift in a will of property that the testator does not own is void. No
obligation arises on the beneficiary from a purported disposition under the will of the
beneficiary’s property.

K. Gifts of Encumbered Property

Section 30(1) of the Wills Act creates a presumption that where there is a testamentary gift
of an interest in land that is subject to a mortgage, the interest passes to the beneficiary
subject to the mortgage and is primarily liable for the mortgage debt. This means that the

162. Report on Wills and Changed Circumstances, supra, note 12 at 32.
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beneficiary receives only the interest net of the mortgage and the other beneficiaries’
interests do not contribute to payment of the mortgage.

The operation of section 30(1) is subject to a contrary intention emerging from the will.
Section 30(4) states that a general direction in the will for payment of debts out of personal
estate or residue is not a sufficient indication in itself of a contrary intention.

If it were not for section 30, the mortgage debt would be part of the general debts of the
estate and the interests of all the beneficiaries would contribute pro rata to paying it, al-
though only the beneficiary receiving the land would gain the benefit. This is what hap-
pens, however, with other kinds of property in an estate that are subject to a charge.

In keeping with the objective of eliminating archaic and unwarranted differences between
the treatment of real and personal property, the former Law Reform Commission recom-
mended that the principle of section 30 be extended to both categories of property, and to
any mortgages or charges that were reasonably related to the acquisition, improvement, or
preservation of the property. It would be fair to let debts secured by charges not specifi-
cally relating to the particular property, such as a general security over the testator’s assets,
to be borne as debts of the estate with all interests contributing to their payment, however.

In this Project, the extension of section 30 to personal property was debated at length. It
was noted that while the extension had a theoretical appeal from the standpoint of fairness
among beneficiaries, it would require the personal representative to inquire into the origins
of all debts and security on estate assets to determine how it affects various beneficial
interests. This imposes a fairly onerous burden on personal representatives and those
advising them. In addition, some forms of security on intangibles such as shares may be
difficult to categorize.

Ultimately, a majority consensus emerged that a new provision based on the principle
underlying section 30 of the Wills Act should extend only to registered charges on real and
tangible personal property to the extent of the indebtedness relating to the acquisition,
preservation or improvement of the asset.

That new provision is section 56 of the proposed Wills, Estates and Succession Act. 1t
applies only to charges registered under the Land Title Act'® or Personal Property Security
Act"® that secure credit extended for the purposes of acquiring, improving or preserving the
land or tangible personal property in question. The property passes subject to primary
liability only to the extent of the portion of the debt incurred for those purposes.

163. R.S.B.C. 1996, c. 250.

164. R.S.B.C. 1996, c. 359.
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L. Lapsed Gifts

Gifts may fail because the beneficiary has predeceased the testator, does not meet a condi-
tion or qualification the testator has placed on the gift, or refuses the gift. If the testator has
not named an alternate beneficiary, the gift will be distributed to statutorily defined alter-
nate beneficiaries.

Under current law, a gift to a child or a sibling of the testator will not lapse if the predeceas-
ing beneficiary leaves issue or a spouse alive at the testator’s death. If there are issue, the
gift passes to them. In the absence of issue, the gift passes to the spouse.

Otherwise, the gift will fall into the residue of the estate. If the gift is already a gift of
residue, it will fall to be distributed to those entitled on intestacy instead of an alternate
named beneficiary. Another problem arises when the testator has named an alternate
beneficiary but the gift fails for a reason other than the reason(s) specifically contemplated
by the testator. In this event, the gift passes as if the testator did not name an alternate
beneficiary. This may result in unnecessary intestacies, and work to defeat genuine testa-
mentary intentions.

The proposed legislation deals with these problems under a new section dealing with lapsed
gifts. Under section 50 of the proposed Act, failed gifts, including gifts of residue, are
distributed to:

(a) the alternative beneficiary of the gift, if any, whether or not the gift fails for a
reason other than one specifically contemplated by the testator,

(b) the issue of the predeceasing beneficiary per stirpes, where the beneficiary is a
sibling or issue of the testator, and

(c) the surviving residuary beneficiaries, if any, in proportion to their interests.

Treating failed residuary gifts in this manner, i.e. allowing alternative beneficiaries to take,
rather than letting them pass on intestacy, is a change in the law.

The spouse of a predeceasing beneficiary who leaves no issue currently may take, but has
been deleted from the list of those who can take on default in the proposed provision. This
is because it is unusual for in-laws to be included in a will. The sense of this among practi-
tioners is that if in-laws are to take, they should be chosen expressly rather than being
included in the statutory list of those who take by default.

Apart from the exclusion of the spouse of a predeceasing beneficiary as an alternate taker,
section 50 of the proposed Act corresponds closely to the provision recommended by the
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former Law Reform Commission in the 1989 Report on Wills and Changed Circum-
stances.'®

The provision applies whether the beneficiary died before or after the will is made, as the
testator may not have a means of knowing whether a named beneficiary is alive or not at
the time the will is made.

The issue of a beneficiary who predecease the testator are to be ascertained at the time of
the testator’s death. This is thought to be more convenient and logical, rather than ascertain-
ing them as of the death of the beneficiary.'®

M. Ademption

Specific legacies are gifts of a particular item. If the testator no longer owns that item at the
time of death, the law presumes that the testator intended to revoke the legacy. The gift is
said to adeem, and the beneficiary has no claim against the estate. Ademption occurs
whether the divestiture of the bequeathed item is voluntary or involuntary. While it can
have harsh results, the Testate Succession Subcommittee declined to recommend change,
except in one respect, believing that testators must have full control over their property
during their lifetimes regardless of the testamentary effects.

With respect to involuntary ademption, the Subcommittee considered a provision in the
Ontario Substitute Decisions Act'"’ declaring that a property disposition by an adult guard-
ian or attorney acting under an enduring power of attorney while the testator is mentally
incapable does not result in ademption. This result is warranted, because under the circum-
stances addressed by the provision, an intention to revoke a testamentary disposition cannot
be ascribed to the testator.

The Subcommittee concluded that a similar provision should be enacted in British Colum-
bia. Section 51 of the Wills, Estates and Succession Act provides that where property that is
the subject of a testamentary gift is disposed of by an attorney acting under an enduring
power of attorney, a property guardian or statutory property guardian,'®® or a representative

165. Supra, note 12 at 46.

166. This was a recommendation of the Manitoba Law Reform Commission, supra, note 111 at 40. The
Testate Succession Subcommittee agreed.

167. S.0.1992, ¢. 30, s. 36(1).

168. Terminology used in the Adult Guardianship and Personal Planning Statutes Amendment Act, 2006
(Bill 32) has been retained in the proposed Wills, Estates and Succession Act as Bill 32 was expected to
pass until shortly before this Report was issued. The term “property guardian” corresponds to the term
“committee” under the current Patients Property Act, R.S.B.C. 1996, c. 439.
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acting under section 7 or 9 of the Representation Agreement Act,'” the beneficiary is
entitled to receive from the estate an amount equivalent to the proceeds of the disposition.
The provision does not apply if the disposition was to carry out instructions of the testator
given when the testator had mental capacity.

N. Abatement

Abatement occurs when gifts fail because the estate is of insufficient size to meet all the
gifts in a will after the testator’s debts and the expenses of administration are paid.

Testamentary gifts are classified as specific, general and demonstrative. A specific gift is a
gift of a particular item. A general gift is of a type of property, commonly money, but not
from any particular source. A demonstrative gift is a gift of money to be paid from a spe-
cific source.

Archaic common law rules govern the order in which gifts abate. For historical reasons, a
gift of land is always classified as a specific gift, even if it is included in the residue of the
estate. Under current law, the residue of the estate always abates first, and land always
abates last, even if it is included in the residue. Even if a testator charges real property with
the payment of a debt, the will must expressly exonerate personal property or it must be
exhausted first before any of the real property is applied in payment of the debt.

The order of abatement may work to defeat testators’ intentions if they do not understand
the principles that govern how their gifts will be distributed. A testator may intend a gift of
residue to be the major gift, not realizing that it will abate before a specific legacy to an
unrelated individual. The result is that more important beneficiaries are left out. A testator
may intend to benefit two individuals equally, leaving a general legacy to one and a demon-
strative legacy to the other. If they do not realize that the general legacy will abate first,
their testamentary intent will be defeated.

Archaic distinctions made between realty and personalty should be eliminated for abate-
ment purposes, as should a number of the groundless distinctions between the categories of
legacies. A new order of abatement is set out in section 54(4) of the proposed Act:

(a) property specifically charged with a debt or left on trust to pay a debt,
(b) property passing on intestacy and residue,

(c) general, demonstrative and pecuniary legacies,

(d) specific legacies,

(e) property over which the deceased had a general power of appointment.

169. R.S.B.C. 1996, c. 405.
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Section 54(2) also abolishes the rule requiring express exoneration of personal property in
order to make real property liable for debts. It states that real property charged by a testator
with payment of debts or pecuniary gifts is to be primarily liable for the debts or gifts,
despite the failure of the testator to expressly exonerate personal property.

0. Conflict of Laws
1. FORMAL VALIDITY

When a will is made in a form valid in one jurisdiction, but not in another, and the testator
has a connection with both jurisdictions, questions of choice of law arise. Section 40 of the
Wills Act provides that a will made outside British Columbia shall be treated as formally
valid with respect to movable property if it is in accordance with the law of the place where
it was made, where the testator was domiciled at the time the will was made, or the testa-
tor’s domicile of origin.

In furtherance of the same policy of upholding wills wherever possible, the list of legal
systems under which formal validity potentially could be upheld has been greatly expanded
in section 58(1) of the Wills, Estates and Succession Act to include connecting factors such
as the testator’s domicile at the time of death, the testator’s habitual residence, the country
of the testator’s nationality, the location (situs) of the property, and the law of the forum
(British Columbia). These connecting factors would apply equally to the formal validity of
wills of movables and immovables.

Section 58(2) of the proposed Act would allow the court to take into account a change in
the foreign law occurring after the execution of the will if it would have the effect of
upholding the will. This is a change from present law, which limits the court to considering
the effect of foreign law at the time the will was made.

A further change is to apply the same rules regarding formal validity to wills made within
or outside of British Columbia. Currently the rules in section 40 of the Wills Act apply only
to wills made outside the province.

An instrument revoking a will would be formally valid if it conformed to the requirements
of any of the legal systems by reference to which the will that it purports to revoke could be
upheld.

2. ABOLITION OF RENVOI

The doctrine of renvoi comes into play in will-related cases because it is often necessary to
refer to foreign law to determine if a will is valid. Dispositions of movables are governed
by the law of the testator’s domicile at death, while dispositions of immovables are gov-
erned by the law of the place where the immovable is situated. If the choice of law rules of
the forum direct the court to the law of the domicile, and the choice of law rules of the
domicile direct the court back to the forum, this is a renvoi.
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If the foreign choice of law rules point to a third country’s system of law, this is also a
renvoi but sometimes referred to as a transmission. The forum may either accept the renvoi
and apply its own law to the matter before it or reject it and put itself in the position of the
court of the testator’s domicile applying the entirety of its law, including its conflict of law
rules. This is sometimes known as double renvoi or the foreign court principle.

There is no one theory of renvoi that is clearly applicable in Canada. The doctrine is
unsettled and confusing. If the list of legal systems to which a court can look for a basis on
which to uphold the formal validity of a will is simply expanded, there is no longer a need
for renvoi, because the doctrine was employed to bring cases under a system of law where
testamentary dispositions could be upheld as valid. This was the solution recommended by
the former Law Reform Commission,'” and it has been accepted as a recommendation of
this Project.

Section 57(2) of the proposed Wills, Estates and Succession Act accordingly provides that
a reference to foreign law required by Division 5 (Conflict of Laws) is a reference only to
the internal law of the foreign jurisdiction and not its conflict of laws rules. This provision
would have the effect of abolishing the doctrine of renvoi in the law of wills in this prov-
ince.

P. Convention Providing a Uniform Law on the Form of an International Will

It is recommended that British Columbia implement the Convention Providing a Uniform
Law on the Form of an International Will, to which Canada acceded in 1977. All Canadian
provinces except British Columbia and Quebec have done so. The Convention has been
signed, ratified or acceded to by approximately 20 countries.

The Convention provides an additional means by which a will may validly be made in
British Columbia, and obtain recognition abroad. It does not displace or interfere with the
operation of the domestic law of wills in British Columbia.

Lawyers and notaries public would be designated as “authorized persons” for the purposes
of signing the certificate that must be attached to Convention wills. The dispensing power
would extend to a defectively executed Convention will for the purpose of securing admis-
sion to probate here, although the exercise of the dispensing power would not validate the
will for purposes of recognition outside British Columbia.

The Convention is reproduced as a schedule to the proposed Wills, Estates and Succession
Act.

170. Report on the Making and Revocation of Wills, supra, note 12 at 101.

52 British Columbia Law Institute



Wills, Estates and Succession: A Modern Legal Framework

Q. Areas Examined In Which No Change Is Currently Recommended
1.  UNDUE INFLUENCE

A transfer of property that results from undue influence will be set aside whether it takes
effect on death as a gift under a will (a testamentary transfer), or during the life of the giver
or transferor (an inter vivos transfer). For reasons that are almost purely historical, how-
ever, the law of undue influence applies differently in connection with testamentary trans-
fers than in relation to infer vivos ones.'” When a term of a will or the entire will is chal-
lenged on the basis of undue influence, the challenger always has the onus to prove that
undue influence was actually exercised. The influence exerted must amount to coercion to
the extent of “overwhelming the disposing mind” and result in a will that does not repre-
sent the testator’s true wishes.'”

When undue influence is alleged in connection with an infer vivos transfer, the onus shifts
to the defender of the transfer to rebut a presumption of undue influence once it is shown
that the person benefiting from the transfer and the transferor were in a relationship in
which the potential for dependence and domination of the transferor is present. Some
relationships will always give rise to a presumption of undue influence, including those of
parent and minor child, solicitor and client, and guardian and ward. Other kinds of relation-
ships may do so, particularly ones involving confidence or reliance. The degree of domina-
tion or coercion that suffices to have an inter vivos transfer set aside is said to be less than
that required to set aside a testamentary gift.

In the course of the Project an intense debate took place regarding whether the principles
and presumption respecting inter vivos dispositions of property should be applied in cases
of alleged undue influence in relation to wills. Arguments in favour of applying the inter
vivos principles were that this would provide greater protection for genuine testamentary
wishes, protect the growing proportion of older adults living in a state of dependence from
exploitation, and place the onus to show that a will expresses the testator’s genuine testa-
mentary intent on the party who is more likely to have knowledge of the actual facts sur-
rounding the will, and thus is in the best position to discharge the onus. It would be neces-
sary to raise a prima facie case for a claim based on undue influence regardless of the
nature of the relationship between testator-beneficiary or donor-donee.

171. The difference between the testamentary and inter vivos principles of undue influence stems from the
different jurisdictions of the ecclesiastical courts (and later the Court of Probate) on one hand and the
Court of Chancery on the other. Different protective doctrines developed in each court at different
times. The ecclesiastical courts were concerned with protecting the integrity of the will. The Court of
Chancery, which originally had no jurisdiction over wills, was concerned with protecting vulnerable
individuals from exploitation. The two doctrines later came to be referred to by the same term, undue
influence. See Winder, “Undue Influence and Coercion” (1939) 3 Mod. L.R. 97 at 104.

172. Hamilton v. Sutherland, [1992] 5 W.W.R. 151 at 163 (B.C.C.A.).
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The counter-argument raised was that the category of persons who would potentially have
the onus to prove that undue influence was not exerted would be those who would normally
be expected to benefit under a will, such as a child or other close relative who has cared for
the testator in advanced age. The law would then encourage internecine discord and
litigation in testators’ families.

Ultimately the Project Committee was equally divided as to whether the recommendation
from the Testate Succession Subcommittee to replace the testamentary doctrine of undue
influence with the inter vivos principles should go forward. The Project Committee con-
sidered a compromise that would have applied the infer vivos rules except that no presump-
tion of undue influence could be raised against a child or other issue of the testator. This did
not find favour, because other relatives could also be natural objects of the testator’s
bounty. As a result of the equal division in the Project Committee, no recommendation to
change the testamentary doctrine of undue influence is advanced here.

2. INCIDENCE OF TAX LIABILITY CONSEQUENT ON AN RRSP OrR RRIF PAYOUT

Under current law, the estate of a deceased is liable for taxes attributable to the disposition
of non-probate assets such as RRSPs and RRIFs. These assets can carry significant tax
liability, but the designated beneficiary receives the proceeds, while the tax liability occa-
sioned by the payout is a debt of the estate and the burden of it falls on the estate beneficia-
ries.

The Testate Succession and Alternate Succession Vehicles Subcommittees discussed this
feature of present law, but decided against recommending a change. It was noted that while
some testators may not realize that RRSP designations will result in tax to the estate, others
deliberately arrange their affairs so that the estate will pay the tax. Inasmuch as the law as
it stands is being used as a planning technique, the Subcommittees were unwilling to
disturb it.

3. MUTUAL AND JOINT WILLS

The doctrine of mutual wills involves an agreement between two testators that they will
each execute wills disposing of their property in a specific way. If the testator who dies
first has not revoked or altered a will in breach of the terms of the agreement, the doctrine
operates to provide a remedy should the surviving testator breach the agreement by revok-
ing or altering that testator’s will. The remedy takes the form of a resulting trust in favour
of the agreed upon beneficiaries. The trust is enforceable against the personal representa-
tive of the second testator.

The Testate Succession Subcommittee noted that the difficulty in the area of mutual wills is
usually in relation to evidence and considered the introduction of evidentiary requirements
for mutual and joint wills, as well as their abolition. The Subcommittee concluded that it
would not be feasible to delineate a rule that would deal adequately with all circumstances,
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and abrogating the doctrine would do more harm than good. No recommendation for
change in the existing law regarding mutual and joint wills emerged from the discussions.

4. REGISTRATION OF WILLS NOTICES

Under current law, the registration of wills is optional, although a wills search is mandatory
prior to an application for a grant of probate. The registry records that there is a will, the
date of execution, and its location. The registry does not keep a copy of the will.

The Subcommittee considered the suggestion that registration should be compulsory and
free, with an increased search fee to cover the shortfall in revenue that would result from
this change. Ultimately, however, no recommendation for change to the existing scheme.
emerged. The registration provisions in Part 2 of the current Wills Act have been carried
forward into Part 3 (Testate Succession) of the proposed Wills, Estates and Succession Act
essentially unchanged.
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IV. DEPENDANTS RELIEF: THE WILLS VARIATION ACT
A. General

Since the advent of dependants relief legislation, testamentary freedom has been less than
an absolute value. It is subject to a concomitant duty on the part of a testator to provide for
the testator’s spouse and dependants. If the testator fails in this, a court may interfere with
the testator’s will to the extent necessary to discharge this duty.

British Columbia’s Wills Variation Act (WVA) was originally enacted as the Testators’
Family Maintenance Act'” in 1920. It provides that if a will does not make “adequate
provision” for the “proper maintenance and support” of a testator’s “spouse or children,”
the Supreme Court may order that “adequate, just and equitable” provision be made out of
the estate.

The Act does not limit eligibility to minor or dependant children. Thus, the courts have had
to determine what award, if any, is adequate, just and equitable in the context of a self-
sufficient adult child.

When the original legislation was passed, the then Attorney General described the Act as
“one of the links in the government’s chain of social welfare legislation” that would “tend
towards the amelioration of social conditions within the province.”'” This language points
to economic need as the justification being advanced for interfering with testamentary
freedom. Yet, since Walker v. McDermott'” in 1931, the WVA has been interpreted in a
much more expansive fashion, acting, in effect, as a means of preventing disinheritance.

In Walker v. McDermott, the BC Supreme Court rejected the need-based approach and laid
down the principle that the court must “proceed from the point of view of the judicious
father of a family seeking to discharge both his marital and his parental duty.” In Tataryn
v. Tataryn Estate, the Supreme Court of Canada conclusively settled the proper interpreta-
tion of the Act as taking into account both legal and moral obligations of the testator.'”
Legal obligations are determined with reference to what the law would impose should the
question of provision for the claimant arise during the life of the testator.'”” Moral obliga

173. S.B.C. 1920, c. 94.

174. Quoted in Tataryn v. Tataryn Estate, [1994] 2 S.C.R. 807 at 813.

175. [1931] S.C.R. 94, reversing 42 B.C.R. 184.

176. Supra, note 174 at pp.820-821.

177. Inrespect of a spousal claimant, the Tataryn interpretation of the Act recognizes and gives effect to the

spouse’s prima facie entitlement to an equal interest in family assets under Part 5 of the Family Rela-
tions Act had the marriage been dissolved while both spouses were alive. The spouse should receive
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tions are determined with reference to what a judicious person would do in the light of
contemporary community standards.

A competing but weaker line of authority focusing on the extent of the claimant’s need was
rejected. Thus, the ability to disinherit a self-sufficient adult child is largely precluded in
British Columbia in the absence of factors negating a moral obligation on the part of the
testator. This result is anomalous. In most other Canadian jurisdictions, an adult other than
a spouse must demonstrate an inability to earn a living due to illness or mental or physical
disability. Nevertheless, the WVA has vocal defenders, who argue the “clear need for such
legislation.””® Its detractors, on the other hand, have called it “a diluted and whimsical
form of forced heirship.”'”

B. Review of the Wills Variation Act by the Former Law Reform Commission

In 1983 the Law Reform Commission of British Columbia published its Report on Statu-
tory Succession Rights,"™ which contained a review of the WVA. The Report discusses
both the categories of eligible claimants and the factors to be considered in evaluating
claims. The Commission concluded that the Wills Variation Act should be extended to
intestacies, but that the Act was otherwise satisfactory. Fundamental reform was consid-
ered unnecessary.

The Commission’s conclusions were not unanimous, however. The Report contains a
strong reservation in favour of testamentary freedom." The reservation rejects moral
obligation as a basis for the exercise of the court’s jurisdiction in favour of an adult self-
sufficient child. The moral obligation approach creates uncertainty and leads to needless
litigation. The approach requires courts to pronounce on matters of individual conscience,
and permits claims to be brought against a testator’s estate that could not have been brought
against the testator while alive.

from the estate at least what he or she would have received upon dissolution of the marriage, subject to
the size of the estate and other legitimate claims on it.

178. R. Trevor Todd, “A Tribute to the Wills Variation Act” The Verdict (October 2005) at 16.

179. Leopold Amighetti, The Law of Dependant’s Relief in British Columbia (Calgary: Thompson Profes-
sional Publishing, 1991) at 28.

180. Supra, note 12.

181. Supra, note 12 at 152.
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The Supreme Court of Canada, in Tataryn, cited the minority reservation,'® but ironically
as support for the court’s conclusion upholding the interpretation of the Act that requires
the court to assess the testator’s moral duty towards the claimant.

The Wills Variation Act remains largely as it was when originally enacted in 1920, except
for stylistic modifications and an extended definition of “spouse” that now includes com-
mon law and same-sex spouses. The position of the self-sufficient adult child has remained
controversial.

C. Proposed Reform of the Wills Variation Act
1. APPLICATION TO INTESTACY

Dependants relief legislation applies to intestacies in all Canadian jurisdictions other than
British Columbia and Nova Scotia. While dependants relief orders appear to be made
rarely in intestacies, variation of the intestate distribution scheme in a case of need is
consistent with the purposes of the legislation. It is also perverse to allow dependants relief
legislation to be avoided by deliberately dying intestate, in the knowledge that the resulting
distribution would be unjust and could not be varied.

Part 5 (Dependants Relief) of the proposed Wills, Estates and Succession Act would extend
to intestacies.

2. ELIGIBILITY TO CLAIM RELIEF
(a) Spouses and minor children

No dispute arose in the course of the Project that surviving spouses and minor children
should continue to have unrestricted rights to claim relief under the WVA or its equivalent.

(b) Adult non-spousal claimants

Currently there is no restriction on the eligibility of a child over the age of majority to claim
relief under the WV A. This is markedly different from the position of an adult non-spousal
claimant under dependants relief legislation in most other Canadian jurisdictions. Gener-
ally, an adult claimant other than a spouse must demonstrate an inability to earn a living
due to illness or mental or physical disability in order to obtain relief against the terms of a
will or an intestate distribution scheme.'®’

Intense and lengthy debate took place in both the Intestate Succession, Wills Variation Act
and Family Relations Act Subcommittee and the Project Committee on the question of

182. Supra, note 174 at para. 29.

183. See Dependants Relief Act, R.S.A. 2000, c. D-10.5, s. 1(d)(iv) “dependant”; Dependants’ Relief Act,
S.S. 1996, c. D-25.01, s. 2(1)(c); Dependants Relief Act, C.C.S.M. c. D37, s. 1(d)(ii) (“dependant”).
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whether British Columbia should harmonize its dependants relief legislation with prevailing
standards in the rest of Canada by excluding self-sufficient adults other than a spouse from
the class of eligible claimants. The Subcommittee was ultimately divided. A majority
favoured confining eligible adult non-spousal claimants to those unable to be self-support-
ing because of physical or mental incapacity or special need. A minority of the Subcom-
mittee members favoured no change in the eligibility of adult claimants.

The Project Committee unanimously favoured restricting adult non-spousal claimants to
those unable to become self-supporting because of illness, mental or physical disability, or
other special circumstances.'®* These criteria comport with those found in the dependants’
relief statutes of most other Canadian jurisdictions. The Project Committee also considered
that temporary inability to be self-supporting after attainment of majority due to full-time
enrollment in an educational or vocational training program should be a further criterion of
eligibility. This is the recommendation that has ultimately gone forward from this Project
concerning adult non-spousal claimants. They are reflected in the definitions of “special
circumstances child” and “student claimant” in section 83 of the proposed Wills, Estates
and Succession Act.

(c) Minor stepchildren as eligible claimants

The current WVA does not allow stepchildren to claim under the Act. In light of the
recommended shift described below in the nature of relief awarded to non-spousal claim-
ants from an award consisting of a share of the estate to an award based on maintenance
and the relief of demonstrated need, however, the Project Committee considered that it
would be difficult to justify the continued exclusion of minor stepchildren who had been
recently maintained by the deceased. It was also thought another reason that only
stepchildren who have received support from the deceased in the recent past should be
eligible for relief is so that an estate is not burdened with claims based on a tenuous link
with the deceased through a prior spousal relationship between the deceased and the claim-
ant’s natural parent.

Whether stepchildren should be able to seek relief after the age of majority on the same
basis as biological children was debated by the Project Committee at some length. The
consensus that emerged was that the nature of the expectations in a stepparent and stepchild
relationship after majority differ from those stemming from the relationship between
natural parents and their biological children, and that the legislation should reflect this
difference. It was not seen as discriminatory, therefore, to restrict eligibility to minor
stepchildren.

184. The criterion of “other special circumstances” was inspired in part by the definition of “dependant” in
s. 1 of Saskatchewan’s Dependant’s Relief Act, 1996, S.S.1996, c. D-25.01 (“by reason of need or other
circumstances, he or she ought to receive a greater share of the deceased’s estate...”).
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It is therefore recommended that stepchildren be eligible to claim relief if they were sup-
ported by the deceased for at least one year immediately before the deceased’s death and
remained minors at the time of death. These criteria are reflected in the definition of
“eligible stepchild” in section 83 of the proposed Act.

3. NATURE OF RELIEF
(a) The surviving spouse

The principles enunciated by the Supreme Court of Canada in Tataryn v. Tataryn Estate
governing awards to surviving spouses under the Wills Variation Act call for the court to
look first towards the legal obligations owed by the deceased during life to the spouse,
which find their sources in family law, family property legislation, and the law of construc-
tive trust, and then towards moral obligations. The minimum will normally be what the
spouse would have received if the spouse and the deceased had separated while both were
still alive, namely the value of maintenance and an equal share in the family assets. An
“adequate, just and equitable” award will take into account the circumstances and need for
financial independence of the surviving spouse and the contribution the surviving spouse
has made to the accumulation of the family’s wealth.'®

No dissatisfaction with these principles was expressed in the deliberations of the Subcom-
mittee or the Project Committee, and therefore no recommendation for altering them is
made. The basis for relief to surviving spouses under Part 5 of the proposed Wills, Estates
and Succession Act continues to be expressed as “adequate, just and equitable” provision
out of the estate.'™ The existing jurisdiction to award a lump sum, periodic or other pay-
ment and to secure the award or direct the creation of a trust, is carried forward."®’

(b) The non-spousal claimant

In contrast to the case of a spouse, who has an entitlement under the law of matrimonial
property to an interest in family assets, and who typically will have contributed to the
wealth of the family unit and indirectly to the deceased’s estate, the claim of a child against
the parent’s estate must have another basis. In the case of minor children, a parent while
alive has a statutory obligation of support."*® There is no corresponding legal obligation
resting on the parent to support a child after the age of majority, and the claim of an adult
child against the deceased’s estate can only be predicated on moral obligation.

185. Supra, note 174 at 824 cited to S.C.R.
186. Part Two, proposed Wills, Estates and Succession Act, s. 83 definition of “adequate provision.”
187. Ibid., s. 87.

188. Family Relations Act, supra, note 42, s. 88(1).
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If an inability to be self-supporting is the eligibility criterion for the minor child and, as
recommended here, also for the adult child, the form of relief available should correspond
to this criterion. The “adequate provision” that is awarded should be in the form of peri-
odic maintenance payments, rather than a share of the estate. Section 88 of the proposed
Act limits the court’s jurisdiction in making an order in favour of a non-spousal claimant to
maintenance in the form of periodic payments, although there is provision for the mainte-
nance to be financed or secured by payment of a lump sum out of the estate.

Section 88(2) of the proposed Act sets out a non-exhaustive list of factors for consideration
in fixing the amount and the duration of maintenance payments. The concepts of “moral
obligation” and “fair share” are expressly excluded from consideration as the Project
Committee considered these to be incompatible with an award based on circumstances of
actual need.

4. WAIVER

Under current law, it is not possible to waive the protection of the WVA. A matrimonial or
domestic contract containing a term that no claim will be made under the Act is, however,
a matter that can be taken into consideration by the court in deciding whether an order
granting relief should be made."® A settlement agreement between a parent and child
containing such a term may also be given weight.'”

The reason why courts have held that rights under the WV A cannot be waived is that the
WVA is legislation in the public interest, intended to prevent dependants of a deceased
person from becoming a public charge."””' Some members of the Intestate Succession, Wills
Variation Act and Family Relations Act Issues Subcommittee and the Project Committee
continued to favour the existing prohibition on contracting out of the WVA for this reason.

The majority of the Subcommittee and Project Committee, however, favoured an ability to
waive the benefit of dependants relief legislation as being consistent with the general
movement towards the enforcement of freely negotiated arrangements between spouses. As
more substantial matrimonial property rights can be surrendered, WVA rights should be
capable of waiver as well. It is thought that spouses in particular should have the ability to
plan their financial affairs flexibly, and freedom to contract out of the WV A is conducive to
this.

Section 84 of the proposed Act accordingly allows an eligible claimant to irrevocably
waive the right to claim relief under the Act, subject to the usual legal and equitable doc-

189. Boulanger v. Singh (1984), 59 B.C.L.R. 383 (C.A.).
190. Comeau v. Mawer Estate (1999), 25 E.T.R. (2d) 276, [1999] B.C.J. No. 26.

191. Re Lewis Estate (1935), 49 B.C.R. 386 (C.A.).

British Columbia Law Institute 61



Wills, Estates and Succession: A Modern Legal Framework

trines applicable to waivers and releases, including duress, unconscionability and fraud. An
important feature of this provision is the exception it creates to the doctrine of privity of
contract. It confers the ability on a beneficiary or person entitled to share on intestacy the
ability to enforce a waiver of the WV A against the waiving party.

5. ANTI-AVOIDANCE PROVISIONS

In order to avoid the WVA, it is open to a testator to transfer assets during life, or to place
wealth in non-probate assets, such as life insurance policies and retirement savings plans.
These assets do not form a part of the estate, but pass directly to the named beneficiary.
Anti-avoidance mechanisms in some Canadian dependants relief legislation include the
concept of a notionally enlarged estate comprising the value of the non-probate assets,'**
and some include clawback provisions under which wealth transfers effected for the pur-
pose of disinheriting an eligible claimant may be reversed.'”

The Intestate Succession, Wills Variation Act and Family Relations Act Issues Subcommit-
tee initially concluded that there was no need for anti-avoidance measures if a surviving
spouse could elect within a limited time after the death of the other spouse to exercise the
right to a division of family assets on the basis of Part 5 of the Family Relations Act. Con-
sultation with the family law Bar, however, led to the conclusion that there are too many
difficulties in the way of introducing such an election under British Columbia’s current
matrimonial property regime in Part 5 of the Family Relations Act.

Once the proposal for a post-mortem spousal election was abandoned, anti-avoidance
provisions were revisited. Provisions similar to those in the Ontario Succession Law
Reform Act'* and other Canadian statutes involving the inclusion of the value of asset
dispositions by the deceased in a notional estate and clawback powers were reviewed.
These, however, were thought by the Project Committee to be overly intrusive.

Ultimately, a provision was conceived that operates by analogy to the Fraudulent Convey-
ance Act."” This provision treats transactions by the deceased conferring a benefit on a
second person with the intent to defeat rights under the dependants relief provisions of Part
5 as voidable at the instance of eligible claimants whose rights are or could be diminished
by them. It does not apply to transactions entered into by the second person in good faith,

192. Succession Law Reform Act, supra, note 40, s. 72. Dependants of a Deceased Person Relief Act,
R.S.P.E.L. 1988, c. D-7, s5. 19, 20; Dependants Relief Act, R.S.Y. 2002, c. 44, ss. 20, 21.

193. Dependants of a Deceased Person Relief Act, R.S.P.E.1. 1988, c. D-7,ss. 19, 20; Dependants Relief Act,
R.S.Y. 2002, c. 56, ss. 20, 21.

194. Supra, note 40.

195. R.S.B.C. 1996, c. 163.
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for valuable consideration, and without notice or knowledge of the deceased’s purpose at
the time of the transaction.

A court could make any order in respect of a transaction voidable under this provision that
it could have made under the Fraudulent Conveyance Act. These could include making the
property involved in the transaction subject to seizure and sale to satisfy an order giving
relief under the Act to an eligible claimant,'*® declaring the property is held in trust for the
purpose of satisfying the order,"” ordering that the amounts payable under the order form a
charge on the property,'”® or directing a judicial sale.'”’

6. PROCEDURAL REFORMS
(a) Time for service of writ

Currently an eligible claimant has one year from the commencement of an action under the
WVA within which to serve the writ of summons on the personal representative.’” This
places personal representatives at risk if they distribute after the six month period but
before the time for service has expired. While the new automated civil registry system
(CEIS) alleviates the problem to some extent by allowing a province-wide search for
actions against an estate, a legal solution is still desirable inasmuch as the problem stems
from a legal loophole.

It is recommended that a writ of summons in an action for relief under the dependants relief
provisions replacing the WV A should have to be served on the personal representative
within 30 days after the expiration of the 6 month limitation period running from the grant
of probate or administration. A personal representative who has not been served and who
has had no notice of any dependants relief action should be free from liability for distribut-
ing at the end of 30 days following the 6 month limitation period.

196. Vern-View Investments Inc. v. Hale (1991), 58 B.C.L.R. (2d) 322 at 328 (C.A.)
197. Bernard v. Weiss (1986), 70 B.C.L.R. 318 (S.C.).

198. Viva Developments Inc. v. Icarus Properties Ltd., 2004 BCSC 1176. Retransfer should not be ordered
because the transaction is only void as against the eligible claimant and not as between the original
parties: Law Reform Commission of British Columbia, Report on Fraudulent Conveyances and Prefer-
ences (LRC 94) (Vancouver: The Commission, 1988) at 63-64; Lyman R. Robinson and R.C. Di Bella,
British Columbia Debtor-Creditor Law and Precedents, looseleaf (Toronto: Carswell, 1993) at 10-50.
Retransfer has occasionally been ordered in proceedings pursuant to the Fraudulent Conveyance Act,
however: see Murphy v. Barr (1921), 61 D.L.R. 343 (B.C.C.A.); Solar v. Kovacs (1993), 86 B.C.L.R.
(2d) 94 (S.C)).

199. See Supreme Court Rule 43(1).

200. Supreme Court Rule 9(1).
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As it might be difficult to effect service in exceptional cases, for example if a personal
representative is evading service, the court should have a discretion to extend the time for
service. This would not affect the immunity of the personal representative if distribution
takes place before the personal representative has notice of an action under Part 5 of the
proposed Act having been commenced. An eligible claimant in whose favour an order for
relief under Part 5 is made would be able to pursue estate assets in the hands of the persons
to whom they have been distributed for the purpose of satisfying the order.

Sections 86(1)(b) and 139 of the proposed Wills, Estates and Succession Act implement
these recommendations.

(b) Effect of second grant of probate or administration on limitation period

Section 3(1)(a) of the WVA, respecting the limitation period for the commencement of an
action under the Act, does not specify whether the limitation period starts anew if a grant of
probate is revoked and a new grant is issued, although there are dicta to this effect.””!

The Subcommittee agreed that a prior grant of probate (or administration) becomes a
nullity when a second grant is made. The limitation period under the Act therefore recom-
mences on the issuance of the second grant.

(c) Interim orders

The former Law Reform Commission recommended that courts should have the power to
make interim orders where a claimant is in immediate need of financial assistance.*> De-
pendants’ relief legislation in both Manitoba®” and Ontario,” as well as the Uniform

Dependants’ Relief Act,** expressly allow interim orders.

The Subcommittee noted that cases in which an interim order would be called for would be
quite rare. In British Columbia, courts have made interim orders in WVA cases without
specific reference to statutory authority.*”® The Subcommittee agreed that there should be

201. Shaw v. Reinhart, 2004 BCSC 588.

202. Report on Statutory Succession Rights, supra note 12 at p. 68.
203. Dependants Relief Act, supra note 183.

204. Succession Law Reform Act, supra note 40.

205. Uniform Law Conference of Canada, 1974, s. 19(2).

206. Penty (Guardian ad litem of) v. Penty Estate, [1994] B.C.J. No. 2849 (S.C.); Hecht v. Hecht, [1990]
B.C.J. No. 1983 (S.C.).
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an express power to make an interim order for relief and to review and vary an interim
order. Section 85(7) of the proposed Act provides this power.

(d) Certificates of pending litigation

Section 4(2) of the WV A appears to make it mandatory to file a certificate of pending
litigation in the land title office in every action under the Act. In practice, this is done only
if the plaintiff is seeking to obtain the property.

The provision allowing filing of a certificate of pending litigation should be permissive, as
in other forms of litigation. Section 86(4) provides a certificate of pending litigation may
be filed by an eligible claimant.

(e) Consent to early distribution

It is recommended that a consent by an eligible claimant to the distribution of any part of an
estate earlier than 6 months from the grant of probate or resealing must be in writing.
Section 92(1)(a) of the proposed Act specifies that a written consent is required.

(f)  Suspensory orders

The Subcommittee and Project Committee agreed that a court should have the discretion to
suspend the administration of an estate, if necessary, to protect the rights of eligible claim-
ants. In the proposed Wills, Estates and Succession Act, the power is found in section
89(1).

(g) Appeals

Section 15 of the WVA provides for appeals to the Court of Appeal by persons prejudi-
cially affected by orders made under the Act. This section has been interpreted to confer a
very broad standard of review, authorizing the appellate court essentially to decide the
matter anew and substitute its own exercise of discretion for that of the trial court,?”” rather
than employing the narrower standard of review normally applicable on appeals from
discretionary orders.**®

207. Swain v. Dennison, [1967] S.C.R. 7 at 361; Price v. Lypchuk (1987), 11 B.C.L.R. (2d) 371 at 377-378
(S.C)).

208. The usual principles governing appeals from discretionary orders were enunciated in E.R. v. K.H.T.,
[1996] B.C.J. No. 2208 at para. 15, citing Pelech v. Pelech,[1987] 4 W.W.R. 481 (S.C.C.): the appel-
late court should not interfere with the trial decision unless the reasons disclose material error, which
would include significant misapprehension of the evidence, error in principle, or the final award being
clearly wrong. In the absence of material error, the appellate court has no independent discretion to
decide the issue afresh.
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In the opinion of the Project Committee, the standard of review employed in WV A cases is
overly broad and encourages unmeritorious appeals. If the section were repealed, there
would still be a right of appeal by virtue of section 6(a) of the Court of Appeal Act>® It is
recommended that section 15 be repealed and be replaced by the general grant of appellate
jurisdiction under section 6(a) of the Court of Appeal Act, in the expectation that this would
lead to appeals in dependants relief cases being decided on the basis of the normal standard
of review on appeals from discretionary orders, with an appropriate level of deference to
the trial court’s discretion.

209. R.S.B.C. 1996, c. 77.
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V. ESTATE ADMINISTRATION
A. General

Much of the Estate Administration Act"'® (EAA) is very old. It comprises a large number of
narrow provisions enacted piecemeal at various points over the centuries. The language of
many of its provisions is unusually archaic.

Much of the substance of the EAA has been carried forward into Part 6 (Administration of
Estates) of the proposed Wills, Estates and Succession Act, but in a form that comprises
fewer sections expressed in modern legislative language. The proposed legislation has been
harmonized, where possible, with the provisions of the draft 7rustee Act contained in Part
Two of the British Columbia Law Institute’s Report on a Modern Trustee Act for British
Columbia.

Part 6 of the proposed legislation removes residual unnecessary distinctions between the
offices of executor and administrator, and those that remain are the logical result of the fact
that an executor is chosen by the testator, while an administrator is appointed by the court.

Part 6 also combines the EAA, except for its provisions on intestacy, and the Probate
Recognition Act.*"!

B. Reform of the Estate Administration Act and the Probate Recognition Act
1. Score

Part 6 of the proposed Wills, Estates and Succession Act deals with the basis for the exer-
cise of probate jurisdiction, the issuance and revocation of grants of probate and administra-
tion, the appointment and removal of personal representatives, the powers, duties and
liabilities of personal representatives, and the role of the official administrator. It also deals
with foreign grants, legal proceedings involving estates, the summary administration of
small estates, and the administration of insolvent estates.

2. ORDER OF PRIORITY AMONG POTENTIAL ADMINISTRATORS

The EAA does not set out an order of priority where there is more than one potential
administrator of an estate. The proposed section 101 sets out a default list. Preference is
given to the spouse of the deceased, and the remainder of the list is confined to children,
nominees and other intestate successors, with preference given to the consent of the major-

1ty.

210. Supra, note 3.

211. Supra, note 6.
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3. NOTICE REQUIREMENTS
(a) Content of notice of application for grant and timing

The proposed Part 6 introduces a number of changes in respect of notice requirements.
Section 109(1) introduces a 21-day waiting period between the transmission of the notice of
an application for a grant of probate or administration and the filing of the application. This
is to ensure a sufficient interval for persons interested in the estate to take appropriate
advice and exercise the rights they have in regard to it. For example, a notice recipient may
wish to file a caveat against issuance of the grant, be heard on the application, or make a
counter-application that should be heard together with the first application. Section 112 of
the EAA now allows the notice to be sent and the application to be filed at the same time.
In smaller registries, where there is less probate business and grants may issue more
quickly, this can defeat the purpose of the notice required by the current section 112 by
denying a realistic opportunity for the recipients of the notice to respond effectively.

Section 109(3) of the proposed Act prescribes certain information that the notice to persons
interested in the estate must contain. This is intended to alert those entitled to notice of the
application of their potential rights and of the existence of limitation periods for asserting
them.

These changes are intended to ensure that the notice is both informative and timely.

(b) Entitlement to notice

Spouses who were separated from an intestate for a period longer than one year prior to the
intestate’s death have been deleted from the list of those entitled to notice. This is because
spousal status will lapse after two years’ separation for succession purposes, and within
those two years a separated spouse will be entitled to notice as a spouse and will not require
an exercise of judicial discretion to obtain a share of the estate. The discretion now existing
under section 98(1) of the EAA to award a share of the intestate’s estate to a spouse sepa-
rated from the intestate for more than one year prior to the intestate’s death would be
repealed by the proposed Act. Spousal status will simply be lost after two years’ separa-
tion, and rights of inheritance in the other spouse’s intestacy would then be extinguished.

Notice to the Public Guardian and Trustee in respect of a minor’s interest will not be
necessary where all of the following conditions are met: there is an executor, the minor is
not eligible to claim under Part 5 (Dependants Relief), and there is a trust and a trustee to
hold the minor’s interest.

Under section 112(1) of EAA, the applicant or the applicant’s solicitor must certify that
they have mailed or delivered the notices required by the section. This is neither conve-
nient, nor in keeping with practice in other civil matters. Under section 109(13) of the
proposed Act, any person who mailed or delivered the notices can swear an affidavit to that
effect.
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4. CONDITIONAL RENUNCIATION OF EXECUTORSHIP

Conditional renunciation would be permitted under section 117 of the proposed legislation.
This is an innovation in common law Canada. If a person named as executor wishes to
renounce in favour of another person, the court may order that the person named neverthe-
less retains the right to take out probate if the other person is unwilling to act.

5. SECURITY REQUIREMENT FOR ADMINISTRATORS

Currently, the EAA requires all applicants for administration other than the official admin-
istrator to enter into a bond unless the court dispenses with this requirement. Bonding is a
costly, complex, time-consuming and usually unnecessary step. Thus, under s. 114 of the
proposed legislation, security is not required unless an unrepresented minor or mentally
incapable person is interested in the estate. Even then, security can be dispensed with if the
Public Guardian and Trustee agrees.

In addition, bonding will no longer be the preferred form of security. A prospective admin-
istrator may provide any form of security acceptable to the court where it is still required.
Restrictions on an administrator’s power, such as requiring leave of the court to sell or
mortgage real property, may also be employed as an alternative to bonding.

6. ADVERTISING FOR CREDITORS

Currently, section 38 of the Trustee Act requires advertisements to be published in succes-
sive weeks in a newspaper circulating where the deceased last resided in addition to a
notice in the Gazette. Serial advertisements are extremely expensive and time consuming.
Many practitioners no longer consider them to be an effective means of notifying creditors
of the deceased.

The British Columbia Law Institute recommended in its report A Modern Trustee Act for
British Columbia that section 38 be moved to the EAA or to legislation replacing it, since it
is now only used in practice by personal representatives. References to trustees and assign-
ees under assignments for the benefit of creditors have accordingly been deleted. In addi-
tion, the new provision retains only a requirement to advertise once in the Gazette. Changes
to the accessibility of Part I of the Gazette are urged, however, in order to facilitate searches
by the last name of the deceased without subscription. The time for creditors to present
claims would be extended from 21 to 30 days.

7. SUMMARY ADMINISTRATION OF SMALL ESTATES

Division 10 of the proposed Wills, Estates and Succession Act sets out a procedure for the
summary administration of small estates that would supplant section 20 of the EAA. The
procedure is described in detail in the Interim Report on the Summary Administration of
Small Estates. The draft legislation in the Interim Report has been carried forward into
Division 10 of the Wills, Estates and Succession Act in substantially identical form.
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The small estate summary administration procedure does not call for issuance of a grant of
probate or administration. Instead, a “small estate declaration” is filed in the probate
registry by a legal personal representative or a person with a right to inherit under a will or
on intestacy. This gives the declarant the same powers as a personal representative and
third parties are legally justified in treating the declarant as one, receiving a statutory
release from liability for turning over assets and information pertaining to the estate as if
the declaration were a grant of probate or administration.

The proposed summary procedure would be available in estates consisting only of personal
property with a gross value below a ceiling set by regulation. The recommendation is that
the ceiling be set initially at $50,000 (twice the current ceiling under section 20 of the
EAA) and reviewed periodically.
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V1. RETIREMENT PLAN BENEFICIARIES
A. Introduction

Pensions and retirement plans will often allow a planholder to designate a person to receive
a benefit payable upon the planholder’s death. Most types of registered retirement savings
plans, registered retirement income funds, employee pensions and benefit plans, and other
related financial devices designed to encourage saving for retirement have this feature.

Classifying these designations has proved to be a matter of some academic debate. Since
they are intended to take effect on death, these beneficiary designations raise a fundamental
theoretical question: are they testamentary dispositions? This theoretical question has
practical implications. If beneficiary designations are testamentary dispositions, then it is
only consistent to require that the documents that contain them meet the formalities the law
requires of wills. Law reform efforts in this area have sought to avoid that conclusion, by
focusing on statutory reforms that would allow beneficiaries to be designated in more
informal documents.

B. What Are Retirement Plan Beneficiary Designations?

A good way to approach retirement plan beneficiary designations is by briefly considering
the analogous case of life insurance beneficiary designations. Life insurance beneficiary
designations bear a family resemblance to retirement plan beneficiary designations, but
they have also had the advantage of developing within a more certain and well-planned
legal framework. A leading textbook on life insurance law gives this account of designat-

ing a beneficiary under a life insurance policy:*'"

The designation of a beneficiary under a life insurance policy is an arrangement made under
contract during the lifetime of the person making the designation which does not actually pass
the benefit of the life insurance proceeds to the beneficiary until the insured’s death. This
certainly contains the elements of a testamentary disposition but also the elements of a contrac-
tual disposition. If it is testamentary, it could fail as an invalid disposition under testamentary
rules: if it is contractual, it could fail as unenforceable by the third-party stranger to the contract.
In the last analysis, the law does not consider the designation of the life insurance beneficiary as
a testamentary disposition: rather it has accepted it as a contractual disposition, which is
rendered valid by statute.

Life insurance beneficiary designations are relatively simple to grasp. They are essentially
informal contracts, which have been granted some statutory support. The most important
thing accomplished by the statute is that it overcomes a common law rule that bars a third
party beneficiary from enforcing the contract.*"* The Insurance Act also sets out a proce-

212. David Norwood & John P. Weir, Norwood on Life Insurance Law in Canada, 3d ed. (Toronto:
Carswell, 2002) at 291-92 [emphasis in original; footnote omitted].

213. Insurance Act, R.S.B.C. 1996, c. 226, s. 53.
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dure for creating and revoking beneficiary designations, allows for irrevocable designa-
tions, addresses the position of trustees of beneficiaries, and provides an exemption from
the claims of creditors.

The basic elements of this statutory framework for life insurance beneficiary designations
have been in place in British Columbia since at least 1927.>'* Like insurance beneficiary
designations, retirement plan beneficiary designations can be traced back to the turn of the
twentieth century. But unlike insurance beneficiary designations, retirement plan benefi-
ciary designations have proved to be more resistant to analysis. From time to time, aca-
demics have published studies of them that proceed from first principles.’® These studies
have described retirement plan beneficiary designations as “mysterious juridical crea-
tures™'® whose “essential nature” remains “elusive.””’ The uncertainty over whether a
retirement plan designation is a testamentary or a contractual disposition remains. The
weight of this debate has come down on the side of classifying these designations as testa-
mentary dispositions. But legislatures have tried, in a halting way, to escape the conse-
quences of this conclusion.

C. The Current Law in British Columbia
1. How THE LAw HAS DEVELOPED

The first significant Canadian case involving a retirement plan beneficiary designation was
Maclnnes v. Maclnnes,”® a Supreme Court of Canada decision from 1935. At issue in
Maclnnes was a company-sponsored “Employees’ Saving and Profit Sharing Fund.”?"
When he agreed to participate in the fund, Mr. Maclnnes signed a form entitled “Em-
ployee’s Acceptance” that designated his wife to be his beneficiary upon his death. One
other person signed the form, as a witness to Mr. Maclnnes’s execution of it.*** The ques-

214. See Life Insurance Act, S.B.C. 1923, c.27,s.25 (powers of insured to deal with contract by declaration
or otherwise). A limited form of the power to designate a beneficiary by a document that did not rise to
the level of formality of a will appeared even earlier. See Families Insurance Act, 1895, S.B.C. 1895, c.
26, s. 4 (declaration on policy in favour of certain relatives since 21 February 1873).

215. See, e.g., Ralph E. Scane, “Non-Insurance Beneficiary Designations” (1993) 72 Can. Bar Rev. 178;
Anne Werker, “Non-Insurance RRSP Designations— Testamentary Dispositions of Property that Do
Not Form Part of the Estate?” (2003) 22 Est. & Tr. J. 103.

216. Scane, ibid. at 179.

217. Werker, supra note 215.

218. [1935] S.C.R. 200, (sub nom. Re MaclInnes Estate), [1935] 1 D.L.R. 401 [Macinnes cited to S.C.R.].

219. Ibid. at 203.

220. Ibid.
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tion before the court was whether this form with its designation of Mrs. Maclnnes as
beneficiary was “. . . a trust in her favour or a testamentary instrument.”**'

The court applied a test that was set out in a nineteenth-century English case,”” and decided
that “[t]he right of the beneficiary was dependent upon the death of the participating em-
ployee for its vigour and effect.”™ As a result, the “Employee’s Acceptance” was a
testamentary document. Because the “Employee’s Acceptance” was not executed in
accordance with the formalities required by legislation governing wills, the designation in
favour of Mrs. Maclnnes was of no effect.

Maclnnes may have dealt with a specific type of plan, but its reasoning had an impact
across the spectrum of retirement plans. It was widely appreciated that beneficiary designa-
tions had to meet the stringent execution requirements imposed on wills, or they would be
vulnerable to being set aside. In order to ensure that the planholder’s wishes would be
carried out, the types of informal documents—such as the “Employee’s Acceptance” form
in Maclnnes—would have to be abandoned.

This result did not prove to be acceptable. There were calls to enact legislation to reverse
the effect of Maclnnes. One of the leading advocates for reform was the Association of
Superintendents of Insurance for the Provinces of Canada,”** which was worried about the
disparity between the procedures for designating beneficiaries under insurance policies and
under retirement plans. In 1957, the association formally asked the Uniform Law Confer-
ence of Canada (which at that time was called the Conference of Commissioners on Unifor-
mity of Legislation in Canada) to study legislation that was enacted in Ontario a few years
previously*® as a model for a legal framework for retirement plan beneficiary designations
that could be enacted in each of the provinces.**®

221. Ibid. at 208.

222. Cockv. Cooke (1866), L.R. 1 Pro. & Div. 241 at 243, Sir J.P. Wilde (“It is undoubted law that whatever
may be the form of a duly executed instrument, if the person executing it intends that it shall not take
effect until after his death, and it is dependent upon his death for its vigour and effect, it is testamen-

tary.”).
223. Supra note 218 at 211.
224. This organization exists today under the name Canadian Council of Insurance Regulators.
225. Conveyancing and Law of Property Act, S.0. 1954, c. 12, s. 62.

226. Conference of Commissioners on Uniformity of Legislation in Canada, Proceedings of the Thirty-Ninth
Annual Meeting (Ottawa: The Conference, 1957) at 145-49.
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The Uniform Law Conference of Canada acceded to this request and endorsed a uniform
statute at its 1957 annual meeting.”*” The report of the drafter of this 1957 Uniform Act
indicated that he was influenced by the procedure for designating beneficiaries under a life
insurance policy and by the practice in the United States.””® The goal of the legislation was
to align retirement plan beneficiary designations with contractual, rather than testamentary,

principles:*

... what we are dealing with in the proposed uniform bill respecting appointment of beneficia-
ries under pension plans can quite properly be regarded as essentially a matter of contract even
though a statutory provision is necessary to make the right of the beneficiary enforceable. In
other words, I am suggesting that the employer and the employee should be able to agree as to
the manner in which appointments may be made under the plan.

The 1957 Uniform Act was conceived as a single section that could be added to a larger
statute dealing with property matters generally. In brief, its first subsection set out the
defined terms used in the remainder of the legislation. The second subsection is the key
provision that implements the policy quoted above. It set out the legal framework that
allowed for informal beneficiary designations, where the plan permitted them. Subsections
(3) and (4) dealt with defences for employers and revocation of designations. Subsections
(5) to (8) addressed issues encountered by designations in wills. The drafter of the 1957
Uniform Act said that the decision to allow designations in wills was taken with some
regret. Placing a designation within a will causes a number of procedural problems related
to the specific rules for preparing a valid will, but by 1957 the practice had become so
established in Canada that it was not possible to leave it out of the Uniform Act.**® Finally,
the eighth subsection resolves potential conflicts with insurance beneficiary designations by
declaring that they are governed by the provincial Insurance Act.

2. A SUMMARY OF THE LAW AS IT STANDS TODAY

British Columbia’s governing statutory provisions are located in section 46 and sections
49-51 of the Law and Equity Act>' The first thing to note about them is that the 1957
Uniform Act still forms the backbone of British Columbia’s legislation. But it has been
supplemented by several other provisions. These provisions were added to take account of
developments in the area of retirement plans generally since the 1957 Uniform Act. In

227. Ibid. at 148—49.
228. Ibid. at 146—-47.
229. Ibid. at 147.

230. Ibid. at 146-47.

231. Supra, note 8.
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essence, they extend the provisions of the 1957 Uniform Act to cover new types of retire-
ment plans.

The most important development took place coincidentally in 1957. In that year the federal
government introduced changes to the /ncome Tax Act that created registered retirement
savings plans.**?> RRSPs provide tax incentives for individual saving for retirement. Prior
to their arrival on the scene, retirement plans were focused on savings programs for em-
ployees. RRSPs open the door to those who are not in an employment relationship to
create a retirement plan. Employees may also opt to save for retirement through an RRSP.

Every year since their introduction RRSPs have grown more and more important to the
retirement planning of Canadians. It became increasingly clear that British Columbia’s
legislation, which was based on a Uniform Act that was developed just before the advent of
RRSPs, would have to be amended to take account of RRSPs. The provincial government
introduced the amendments in 1973.%*

This pattern of adding a new provision to the Law and Equity Act to account for develop-
ments in the field of retirement plans repeated itself two more times. In 1981 a new section
was added to deal with registered home ownership savings plans.*** The enabling legisla-
tion for these plans was repealed in 1986,*° so they are primarily of historical interest
today. In 1984 another new section was added, this time to deal with registered retirement
income funds.”® 1In its Report on Exemption of Future Income Plans on Death*’ the
Alberta Law Reform Institute has set out a helpful discussion of RRIFs:**

A RRIF is a retirement income fund registered with [the Canada Revenue Agency]. A RRIF is
an arrangement whereby the carrier agrees to make payments to the annuitant and, if the annu-
itant so elects, to the annuitant’s spouse or common-law partner after the annuitant’s death, in

232. An Act to Amend the Income Tax Act, S.C. 1957, ¢c.29,s. 17. The enabling legislation for RRSPs is now
Income Tax Act, R.S.C. 1985 (5th Supp.), c. 1, s. 146.

233. Statute Law Amendment Act, 1973, S.B.C. 1973, c. 84, 5.9 (e).

234. Attorney General Statutes Amendment Act, 1981, S.B.C. 1981, c. 10, s. 29.

235. An Act to amend the Income Tax Act and related statutes and to amend the Canada Pension Plan, the
Unemployment Insurance Act, 1971, the Financial Administration Act and the Petroleum and Gas
Revenue Tax Act, S.C. 1986, c. 6, s. 82.

236. Miscellaneous Statutes Amendment Act (No. 2), 1984, S.B.C. 1984, c. 26,s. 11.

237. (Final Rep. No. 92) (Edmonton: The Institute, 2004).

238. Ibid. at 6-7 [footnotes omitted]. The enabling legislation for RRIFs is Income Tax Act, supra note 236,

s. 146.3. See also M.N.R., Information Circular IC78-18R6, “Registered Retirement Income Funds” (6
March 2002).
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consideration of the transfer of property to the carrier. The payments must begin in the year
following the year in which the RRIF was created. Each year the owner must withdraw from
the RRIF a minimum amount. . . . The minimum amount is a percentage of the value of the
fund at the beginning of the year and depends on age.

An RRSP must be wound up when the planholder reaches age 69.”° The law only allows
for a limited number of ways to wind up an RRSP. One permitted option is to convert the
RRSP into a RRIF. Many people choose this option.

British Columbia’s legislation is not a complete code. The courts have had to fill in a
number of gaps. One commentator who has studied the jurisprudence has divided it into

“. .. four general categories”:**°

(i) the application of common law and statutory rules in connection with testamentary disposi-
tions; (ii) capacity to make a designation; (iii) creditor access during the lifetime of the
planholder; and (iv) creditors’ access subsequent to the death of the planholder.

Re Bottcher Estate®®' is an example of a case in category (i). In Re Bottcher the court was
asked to determine, among other issues, if a . . . general revocation clause [in a will]
revoked the prior designation of John Bottcher as the designated beneficiary of the
R.R.S.P.”** The court observed that, unlike the legislation in force in other provinces,**
British Columbia’s Law and Equity Act does not provide a rule to govern this issue.”** In
order to resolve this impasse, the court examined the common law, focussing particularly
on a case®*’ with similar facts that was decided under the Insurance Act.**® In the result, the
court ruled that . . . something more than the language of a general revocation clause in a

will is necessary to revoke a designation validly made other than by will.”**’ This conclu-

239. Income Tax Act, ibid., s. 146 (16) (a).
240. Werker, supra note 215 at 115.

241. (1990), 47 B.C.L.R. (2d) 359, 39 E.T.R. 19 (S.C.), Anderson J. [Re Bottcher cited to B.C.L.R.]. See
also Werker, ibid.

242. Re Bottcher, ibid. at 365.
243. Ibid. at 366 (citing Succession Law Reform Act, R.S.0. 1990, c. S.26, s. 52 (1) as an example).
244. Ibid. at 365—66.

245. Hurzin v. Great West Life Assurance Co. (1988), 23 B.C.L.R. (2d) 252, 29 E.T.R. 51 (S.C.), Prowse
L.J.S.C.

246. R.S.B.C. 1996, c. 226.

247. Supra note 241 at 368.
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sion is consistent with the result that would have been obtained under the Insurance Act or
under the law governing retirement plan beneficiary designations in force in other prov-
inces.

The jurisprudence in category (ii) is concerned with a planholder’s capacity to designate a
beneficiary. It has been determined that the proper test to apply here is the same test of
capacity applied to the making of a will.** One case has also considered the scope of
authority of an attorney acting under an enduring power of attorney. In Desharnais v.
Toronto Dominion Bank**® the planholder had an RRSP account with a bank. He had
designated his spouse, Ms. Desharnais, as the beneficiary of this account. Prior to undergo-
ing major surgery, the planholder granted Ms. Desharnais an enduring power of attorney.
When he came out of the surgery he was mentally incapable to deal with his financial
affairs. Sometime later, the bank contacted Ms. Desharnais and advised her that it would
be desirable to transfer the planholder’s RRSP to one of the bank’s subsidiaries. Acting
under the power of attorney, Ms. Desharnais purported to transfer the RRSP and to desig-
nate herself as beneficiary of the new account. After the planholder’s death, the subsidiary
took the position that Ms. Desharnais’s actions were not valid. It paid the proceeds of the
RRSP out to the beneficiaries of the planholder’s estate, which did not include Ms.
Desharnais. Ms. Desharnais sued the bank, alleging negligence and breach of fiduciary
duty. In deciding in favour of Ms. Desharnais, the court reached three important conclu-
sions on the scope of her authority under the power of attorney. She had the authority to
transfer the RRSP.**° She did not have the authority to alter or revoke the planholder’s
designation,”" because such an action would amount to a testamentary disposition, and an
attorney does not have the authority at common law to effect a testamentary disposition for
a principal, and no statute in British Columbia grants an attorney this authority.”> But,
although this point was not at issue here, the court did remark that Ms. Desharnais could

248. See Stewart v. Nash (1988), 65 O.R. (2d) 218 at 223, 30 E.T.R. 85 (H.C.J.), Steele J. (applying “[t]he
classic test of testamentary capacity . . . set out in Banks v. Goodfellow” to a retirement plan beneficiary
designation).

249. (2001), 42 E.T.R. (2d) 192, 2001 BCSC 1695, Clancy J. [Desharnais cited to E.T.R.], aff’d on other
grounds (2002), 9 B.C.L.R. (4th) 236, 2002 BCCA 640, Prowse J.A. (for the court).

250. Desharnais, ibid. at para. 29.
251. Ibid. at para. 38.

252. Ibid. at paras. 39-40.
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have “continued” the existing designation in effect.”®® The reasoning that the court em-
ployed to reach the latter two conclusions has been subjected to academic criticism.>*

Categories (iii) and (iv) deal with the rights of creditors. There is no relevant British
Columbia case law on this point. There are decisions from other provinces, but they are not
particularly helpful because the legislation under review differed from British Columbia’s
and because the decisions are in conflict.*>

D. Earlier Recommendations for Reform
1. UNIFORM LAW CONFERENCE OF CANADA

The Uniform Law Conference of Canada took a second look at retirement plan beneficiary
designations in the early 1970s, after the Trust Companies Association of Canada pointed
out that the 1957 Uniform Act “. . . did not extend to retirement savings plans where no
employees were involved.””° The Trust Companies Association requested an amendment
that would expressly bring RRSPs within the scope of the 1957 Uniform Act. The Uniform
Law Conference of Canada took the opportunity to do more than this. They used the
occasion to prepare and endorse a new statute, the 1975 Uniform Retirement Plan Benefi-
ciaries Act.*’

The 1975 Uniform Act contains a broader definition of the key term “plan” than is found in
the 1957 Uniform Act. The 1975 Uniform Act also provides a more detailed set of provi-
sions that guide the mechanics of making, altering, or revoking a beneficiary designation.
As the Law Reform Commission of British Columbia has noted, “[t]he effect of these

253. Ibid. at para. 41. The distinction between “continuing” and “altering or revoking” a beneficiary desig-
nation may be particularly difficult to draw in practice when it is recalled that the transfer of an RRSP
often requires the formation of a new contract between the planholder and the plan administrator.

254. See Valorie Pawson, Case Comment (2003) 22 Est. & Tr. J. 298 at 308 (“The issues around the author-
ity of an attorney and the nature of beneficiary designations remain as murky now as they were before
this case came to the courts. In fact, it could be argued that even more uncertainty exists in this area of
the law and estate planning.”).

255. See Clark Estate v. Clark,[1997]3 W.W.R. 62,115 Man. R. (2d) 48 (C.A.), Huband J.A. (for the court)
(holding that Retirement Plan Beneficiaries Act does not insulate a benefit payable upon the death of the
holder of an RRSP from the claims of the planholder’s creditors); Amherst Crane Rentals Ltd. v.
Perring (2004),241 D.L.R. (4th) 176,187 O.A.C.336 (C.A.), Feldman J.A. (for the court) (holding that
the Succession Law Reform Act implicitly requires that the proceeds of an RRSP pass to the designated
beneficiary upon the death of the planholder without being subject to the claims of the planholder’s
creditors), leave to appeal to the S.C.C. refused, [2004] S.C.C.A. No. 430 (QL).

256. Uniform Law Conference of Canada, Proceedings of the Fifty-Seventh Annual Meeting (Ottawa: The
Conference, 1975) at 165.

257. Ibid. at 172-73.
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provisions is basically to assimilate designations covered by the [1975 Uniform Act] with
designations of interests in insurance policies.”*®

Five jurisdictions have enacted the 1975 Uniform Act and proclaimed it to be in force.”’
British Columbia enacted the 1975 Uniform Act as an amendment to the Law and Equity
Act in 1990, but the legislation has not been brought into force.**' Shortly before the
publication of this Report, the Legislative Assembly passed the Supplements Repeal Act,**
which repeals a large number of legislative provisions that have been enacted but not
brought into force. This Act is more in the nature of housekeeping legislation than a
judgment on the merits of the provisions repealed,*® but it has repealed the unimplemented
amendment to the Law and Equity Act that contained the 1975 Uniform Act.

2. Law REFORM COMMISSION OF BRITISH COLUMBIA

The Law Reform Commission examined the “designation of beneficiaries of interests in
funds or plans” as part of its broader 1981 Report on the Making and Revocation of Wills.***
The Commission’s major recommendation was to enact the 1975 Uniform Act in British
Columbia, but with a number of modifications.’®® These modifications were recommended
to shore up what the Commission saw as “[t]he general purpose of the [1975 Uniform Act,
which] is to enable participants in plans, other than those to which the Insurance Act

258. Report on the Making and Revocation of Wills (LRC 52) (Vancouver: The Commission, 1981) at 89.

259. The five jurisdictions are: Alberta: Trustee Act, R.S.A. 2000, c. T-8, s. 47; Manitoba: The Retirement
Plan Beneficiaries Act, C.C.S.M. c. R138; Ontario: Succession Law Reform Act, supra note 247, ss.
50-54.1; Prince Edward Island: Designation of Beneficiaries Under Benefit Plans Act, R.S.P.E.1. 1988,
c. D-9; Yukon: Retirement Plans Beneficiaries Act, R.S.Y. 2002, c. 197. See Uniform Law Conference
of Canada, “Table of Uniform Statutes Enacted,” online: Uniform Law Conference of Canada
<http://www.ulcc.ca/en/us/index.cfm?sec=4>.

260. Attorney General Statutes Amendment Act (No. 2), 1990, S.B.C. 1990, c. 34,s. 9.

261. It can now be found in the supplementary volume to the 1996 Revised Statutes of British Columbia.
See Law and Equity Act, R.S.B.C. 1996 (Supp.), c. 253, s. 2 (repealing current ss. 46, 49, 50, and 51,
and enacting new s. 49).

262. S.B.C. 2006, c. 33.

263. See British Columbia, Legislative Assembly, Debates (24 April 2006) at 3891 (Hon. W. Oppal) (“Bill
26 is a technical bill to fine-tune the statute books . . .”); 3891 (L. Krog) (“. .. it is very much house-
keeping legislation in the full meaning of that term . . .”).

264. Supra note 258 at §1-91.

265. Ibid. at 88.
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applies, to name beneficiaries in a convenient and consistent manner.”*® To that end, the
Commission recommended further broadening the definitions of “plan” and “participant” to
ensure that the legislation applies to RRSPs and RRIFs, to plans wherever they are created,
and to participants who may or may not have an express right under a plan to designate a
beneficiary, and to give the government a convenient mechanism to add new types of plans.

The Commission had a number of other recommendations, which were primarily directed
at harmonizing the law governing retirement plan beneficiary designations with that gov-
erning insurance policy beneficiary designations. For example, the Commission recom-
mended extending the right to make an irrevocable beneficiary designation to participants
in retirement plans.”*” The Commission also recommended that a few sections be added to
the Insurance Act, in order to bring it into harmony with the modifications to the 1975
Uniform Act. For example, the Commission recommended providing that republication of
a will does not have the effect of reviving a revoked beneficiary designation in a will,
unless the codicil expressly states that it will have this effect.*®

E. A Summary of Our Recommendations for Reform
1. INTRODUCTION—THE SUBCOMMITTEE’S GENERAL APPROACH

The Alternate Succession Vehicles and Miscellaneous Issues Subcommittee had the charge
of reviewing the law governing retirement plan beneficiary designations and making
recommendations for its reform. The Subcommittee decided that the law did not require a
fundamental revision. Rather, what was needed was fine-tuning.

The Subcommittee was able to rely on the two earlier efforts at reform—the Uniform Law
Conference of Canada’s 1975 Uniform Act and the Law Reform Commission of British
Columbia’s recommendations in its Report on the Making and Revocation of Wills. Many
of the Subcommittee’s recommendations—which may be found in the draft Wills, Estates
and Succession Act set out in Part Two of this Report—will have the effect of implement-
ing the 1975 Uniform Act and the Law Reform Commission’s Report. The Subcommittee
was able to build on these two models, adding a few refinements that respond to issues that
have arisen since the early 1980s. In particular, the Subcommittee has made several recom-
mendations that address uncertainties that have appeared in the wake of the Desharnais
case.

One of the abiding themes in this area of the law is the importance of harmony with the
Insurance Act. Unfortunately, British Columbia’s legislation governing retirement plan

266. Ibid. at 85.

267. Ibid. at 90-91.

268. Ibid. at 88.
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beneficiary designations has not progressed much beyond the 1957 Uniform Act. The
Insurance Act has not stood still over this fifty year period. As a result, insurance policy
beneficiary designations can be made within a coherent, consistent, and self-supporting
system. Retirement plan beneficiary designations, on the other hand, are governed by
legislation that is showing the gaps, wear, and uncertainty of advanced age. The Subcom-
mittee’s recommendations, which are summarized below, were formulated to bring about a
high degree of harmonization between the statutes governing retirement plan beneficiary
designations and insurance policy beneficiary designations, completing a process that was
inaugurated in the first law reform efforts responding to Maclnnis.

2. REVISED AND EXPANDED DEFINITIONS

The draft legislation includes an expanded definition of “plan,” which expressly incorpo-
rates RRSPs and RRIFs.*® The definition also contains a mechanism for adding new plans
by regulation, allowing the government to respond expeditiously to new developments in
the field.

The draft legislation also draws on definitions that are familiar to readers of the Insurance
Act. These new defined terms are “beneficiary,” “instrument,” and “declaration.” These
terms will help to clarify the legislation and to promote harmonization with the Insurance

Act.

In addition to definitions, this section of the draft legislation also contains an interpretative
rule that addresses a potential problem with the 1975 Uniform Act’s definition of “partici-
pant,” noted by the Law Reform Commission.>”

3. A CLEARER AND FULLER SET OF PROVISIONS TO GOVERN THE PROCEDURE FOR CRE-
ATING, ALTERING, OR REVOKING A BENEFICIARY DESIGNATION

The Law and Equity Act contains relatively few provisions describing the procedure of
designating a beneficiary, or altering or revoking a designation. The courts have provided
some answers to issues that have generated legislation.

The draft legislation’”' does not seek to unsettle established practices in this area. Rather, it
attempts to provide explicit support for them in the legislation. A particular area of concern
arises as a result of the long-established policy decision to permit a beneficiary designation
to be contained in a will. Wills are subject to specific rules that do not apply to other, more

269. Wills, Estates and Succession Act, s. 68 (1).
270. Ibid.,s. 68 (2); Report on the Making and Revocation of Wills, supra note 258 at 85.

271. See Wills, Estates and Succession Act, ibid., ss. 69; 71-72.
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informal instruments. The draft legislation makes it clear how these will-specific rules
interact with the legal framework for retirement plan beneficiary designations.

4, AUTHORITY TO CREATE IRREVOCABLE BENEFICIARY DESIGNATIONS

The Insurance Act permits life insurance policyholders to make irrevocable beneficiary
designations.””” Similar authority is extended to retirement plan beneficiaries in the draft
legislation.”” The ability to designate beneficiaries irrevocably will assist in certain types
of planning transactions.

5. AUTHORITY FOR THE HOLDER OF A POWER OF ATTORNEY TO CREATE, ALTER, OR
REVOKE A BENEFICIARY DESIGNATION ON BEHALF OF A PARTICIPANT

The draft legislation implements two recommendations that will overcome the “absence of
statutory authority” that led to confusion about the scope of authority of a power of attorney
in Desharnais.”™ The first recommendation authorizes an attorney to designate a benefi-
ciary (including designate a beneficiary irrevocably), alter a designation, or revoke a
designation, if the attorney is acting under a power of attorney granted by a participant that
expressly confers this authority.?”

6. LIMITED AUTHORITY FOR THE HOLDER OF AN ENDURING POWER OF ATTORNEY OR A
REPRESENTATIVE ACTING UNDER A REPRESENTATION AGREEMENT TO MAINTAIN A
BENEFICIARY DESIGNATION UPON A CONVERSION OR TRANSFER OF A PLAN

The second recommendation that was inspired by the ruling in Desharnais addresses the
situations when a plan is converted from one type to another or transferred to a new plan
administrator and the participant is no longer capable to deal with his or her financial
affairs. The draft legislation permits an attorney acting under an enduring power of attor-
ney or a representative who has been duly authorized under a representation agreement to
create a new beneficiary designation that names the same beneficiary as in the participant’s
previous beneficiary designation.?”

7. PROVISIONS EXPRESSLY ADDRESSING TRUSTEES OF BENEFICIARIES

The Law and Equity Act does not address the possibility of naming a trustee for a benefi-
ciary in the declaration that contains a beneficiary designation. In practice, plan adminis-

272. Insurance Act, supra note 213, s. 49.

273. Wills, Estates and Succession Act, supra note 269, s. 70.
274. Supra note 253 at para. 40.

275. Wills, Estates and Succession Act, supra note 269, s. 73.

276. Wills, Estates and Succession Act, ibid.,s. 74.
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trators have occasionally questioned the validity of these instruments. The draft legislation
removes any doubts on this point by integrating the appointment of trustees for beneficia-
ries into the legal framework for retirement plan beneficiary designations.””’

8. PROTECTION FROM THE CLAIMS OF CREDITORS

It is widely understood that the benefit payable pursuant to a retirement plan beneficiary
designation does not pass to the participant’s personal representative and does not form part
of the participant’s estate. But the question of whether the benefit is available to satisfy the
claims of the participant’s creditors is vexed. The Law and Equity Act is silent on this
point, there is no relevant British Columbia case authority, and the decisions from other
Canadian jurisdictions are in conflict.

The draft legislation adopts the position set out in the Insurance Ac™ and contains an
express declaration that the benefit is not subject to the claims of the participant’s
creditors.””” Unlike the Insurance Act, the draft legislation does not address the question of
whether the benefit is available to satisfy the claims of the participant’s creditors before the
participant’s death. This topic is outside the scope of a report on the law of succession.”*

9. DEFAULT RULES ADAPTED FROM THE INSURANCE ACT

The draft legislation adapts two default rules from the Insurance Act*®' The first rule
applies when a beneficiary predeceases the participant.”®> The second applies when several
beneficiaries are named in a beneficiary designation.”® In both cases the provisions operate
strictly as default rules. They provide a resolution in situations where the participant has
failed to act.

277. Wills, Estates and Succession Act, ibid., s. 75.

278. Insurance Act, supra note 213, s. 54 (1).

279. Wills, Estates and Succession Act, supra note 269, s. 78.

280. This issue has been addressed in a previous British Columbia Law Institute Report. See Report on the
Uniform Civil Enforcement of Money Judgments Act (BCLI Rep. No. 37) (Vancouver: The Institute,
2005) at 208—15; 219-26.

281. Insurance Act, supra note 213, s. 52 (1)—(2).

282. Wills, Estates and Succession Act, supra note 269, s. 79.

283. Wills, Estates and Succession Act, ibid., s. 80.
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10. AMENDMENTS TO THE INSURANCE ACT

As we have noted, one of the major goals of this Part of the draft legislation is to harmonize
the law of retirement plan beneficiary designations with that of insurance policy beneficiary
designations. In large measure, this task has required adapting provisions already found in
the Insurance Act. But, in one or two cases, a provision we are recommending for the
legislation governing retirement plan beneficiary designations will call for a corresponding
amendment to the Insurance Act. These provisions deal with the following issues: creation,
alteration, or revocation of beneficiary designations by an attorney acting under a power of
attorney that expressly provides for this authority;** the effect of republication of a will that
contained a beneficiary designation;*® and execution of a beneficiary designation on the
insured’s behalf.**® In addition, the draft legislation recommends modernizing the rules of
service of documents, court orders, and notices on insurance companies®®’ and extending
the right to designate a beneficiary irrevocably to an insured under an accident and sickness
insurance policy.**®

284. Wills, Estates and Succession Act, ibid., ss. 197; 202.
285. Wills, Estates and Succession Act, ibid., ss. 197; 201 (b).
286. Wills, Estates and Succession Act, ibid., ss. 196; 201 (b).
287. Wills, Estates and Succession Act, ibid., ss. 199; 203.

288. Wills, Estates and Succession Act, ibid., s. 202.
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VII. SURVIVORSHIP
A. Introduction

Survivorship is concerned with a factual question—establishing the order of deaths in a
common disaster. Determination of the order of death can affect entitlement to property for
the beneficiaries or intestate successors of the persons who perished in the common disas-
ter. This is because the factual question of order of death interacts with a rule of law called
the doctrine of lapse.

B. The Legal Issues and the Development of the Law

A gift to a beneficiary lapses if the beneficiary predeceases the testator. The subject matter
of the gift will pass to a contingent beneficiary, if the will provides for this possibility, or it
will fall into the residue. If the gift of the residue lapses, then the estate will go to the
testator’s intestate successors. A gift will not lapse, however, if the beneficiary survives the
testator, even if it is only for a very brief time. Litigation between contingent beneficiaries
and intestate successors has driven the development of the law of survivorship.

Invariably, cases arose where the testator and a beneficiary died in a common disaster, such
as a shipwreck. The common law position was that the issue of survivorship in such
circumstances was . . . always from first to last a pure question of fact. . . .”** The onus of
proof fell on the party who asserted that a specific person survived another.*”

The common law position had some obvious difficulties. It was usually very difficult to
prove the order of deaths in court. Potential witnesses often perished in the common
disaster. Other evidence was often destroyed. As a result, the common law rules on
survivorship were increasingly criticized as encouraging protracted litigation, causing many
gifts to lapse, and even frustrating the wishes of testators.*”’

There were calls to reform the law by enacting statutory presumptions. The United King-
dom was the first common law jurisdiction to heed these calls. In 1925, it enacted a rule
that would apply whenever “two or more persons have died in circumstances rendering it
uncertain which of them survived the other or others.”?? In these circumstances, the law
presumes that people die in order of seniority. The oldest person is presumed to die first,
with the others following in sequence to the youngest.

289. Wing v. Angrave (1860), 8 H.L. Cas. 183 at 198, 11 E.R. 397, Lord Campbell L.C. (dissenting).
290. Ibid.
291. See ibid. at 202-03.

292. Law of Property Act, 1925, (U.K.), 15 & 16 Geo. V, c. 20, s. 184.
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C. The Law in British Columbia

British Columbia first enacted legislation dealing generally with survivorship in 1939.
This legislation adapted the English approach. It contained the same general presumption
that a younger person survives an older person in a common disaster. It also contained a
few provisions that allowed a testator to displace the general presumption in a testamentary
instrument. This legislation, essentially unchanged, remains in force today as the
Survivorship and Presumption of Death Act.***

The general survivorship legislation is not the only statute that touches on this question.
There is a longstanding rule in the /nsurance Act that deals with deaths in a common
disaster.””” Like the general survivorship legislation, the Insurance Act also creates a
presumption. Under the Insurance Act rule, when two or more people die in a common
disaster, the beneficiary of the insurance policy is presumed to predecease the insured
person. This special Insurance Act presumption still exists today.**

As may be expected, the presumptions in the Survivorship and Presumption of Death Act
and the Insurance Act can sometimes be in conflict. Much of the case law on survivorship
in British Columbia has involved working out conflicts between the two statutes. When an
insured person and the beneficiary designated under that person’s insurance policy both die
in a common disaster, and the beneficiary was younger than the insured person, the ques-
tion arises whether the Survivorship and Presumption of Death Act or the Insurance Act
will govern.

The first British Columbia case to consider this question was Re Law Estate.”’ In Re Law
the insured and his wife died when a row-boat they were travelling in was lost in a storm.
It was impossible on the facts to establish the precise order of their deaths. The wife was
the named beneficiary under three of the husband’s insurance policies. The wife was also
younger than her husband. Both the wife and husband died intestate. The administrator of
the husband’s estate asked the court for directions on the disposition of the insurance
proceeds. Applying the Survivorship and Presumption of Death Act would result in the
husband (as the older person) being presumed to predecease the wife, and the proceeds
being payable to the wife’s intestate successor (her daughter from a previous marriage).
Applying the Insurance Act would result in the wife (as the insurance beneficiary) being

293. Commorientes Act, S.B.C. 1939, c. 6.

294. R.S.B.C. 1996, c. 444.

295. See Life Insurance Act, S.B.C. 1923, c. 27, s. 44 (first appearance of this provision).

296. Insurance Act, supra note 213, ss. 72 (life insurance); 109 (accident and sickness insurance).

297. (1946), 62 B.C.R. 380, [1946] 2 D.L.R. 378 (S.C.), Macfarlane J. [Re Law cited to B.C.R.].
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presumed to predecease the husband, and the proceeds being payable to the husband’s
intestate successor (his mother). The court decided that there was no real conflict between
the two statutes.”® The Survivorship and Presumption of Death Act was expressed as being
“subject to” the Insurance Act.**® So, the only real question was whether the Insurance Act
applied on these facts.’® The court concluded that it did apply. As a result, the insurance
proceeds never reached the husband’s estate, the general presumption in the Survivorship
and Presumption of Death Act had no application, and the husband’s mother was entitled to
receive the proceeds.*”!

A subsequent decision of the British Columbia Supreme Court approved of Re Law, even
though this later case was not concerned with the interaction of the Survivorship and
Presumption of Death Act and the Insurance Act.>** But a later decision of the Ontario
Court of Appeal rejected the reasoning in Re Law. In Re Topliss and Topliss®® a husband
and wife died in a common disaster. The husband was older than the wife. The wife was
the beneficiary of three insurance policies on the husband’s life. Both died intestate. As in
Re Law, the court reasoned that there was no real conflict between Ontario’s version of the
Survivorship and Presumption of Death Act and the Insurance Act.*** But the court reached
a conclusion that was diametrically opposed to that of Re Law. In fact, the Ontario court
expressly rejected the reasoning of Re Law.’®” 1In the Ontario court’s view, “[t]he purpose
of the Insurance Act is to determine to whom the proceeds of the policy[,] in the circum-
stances, shall be paid; the purpose of the Survivorship Act is to determine to whom the

298. Ibid. at 382 (“. .. the real problem is one of the construction to be placed upon section 123 of the Insur-
ance Act rather than one of conflict between the two statutes™).

299. Ibid. at 382—83 (“I do not think that being ‘construed subject to’ means that the statutes are complemen-
tary. . .. [T]he intention is that where the circumstances set out in section 123 of the Insurance Act arise,
the presumption as to the order of death thereby created is to be followed for all purposes connected
with that subject matter.”).

300. Ibid. at 382.

301. Ibid. at 384.

302. Re Newstead,[1951]2 D.L.R. 302, (subnom. In re Newstead Estates), 1 W.W.R.(N.S.) 528 (B.C.S.C.),
Manson J.

303. (1957), 10 D.L.R. (2d) 654, (sub nom. Re Estates of Topliss and Topliss), [1957] O.W.N. 513 (C.A.),
Roach J.A. (for the court) [Re Topliss cited to D.L.R.].

304. Ibid. at 656.

305. Ibid. (“. . . with the utmost respect I do not think the effect of the relevant legislation is as declared by
MacFarlane J.”).
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assets of the estate should be distributed.” 1In Re Topliss the insurance funds were re-
quired to be paid into the husband’s estate. Once they reached the estate, the presumption
in the Insurance Act was spent, but the court concluded that it still had to apply the pre-
sumption in the Survivorship and Presumption of Death Act’®’ In the result, the court
directed that the insurance proceeds be paid to the wife’s intestate successor.

The reasoning of Re Topliss was preferred over that of Re Law in a subsequent decision (in
1963) of the British Columbia Supreme Court.’”® But it has also been questioned in deci-
sions in other provinces.’” The issue has not arisen in British Columbia since 1963, but the
law is far from being completely settled on this point.

D. Earlier Recommendations for Reform
1. UNIFORM LAW CONFERENCE OF CANADA

These conflicting decisions on the application of the presumptions in the Survivorship and
Presumption of Death Act and the Insurance Act caught the attention of the Uniform Law
Conference of Canada. In 1969, the Conference received a report from the Alberta Com-
missioners, which recommended that the uncertainties in the law be overcome by amending
the Survivorship and Presumption of Death Act to make it clear that its presumption does
not apply to the proceeds of a life insurance policy.’’® The Alberta Commissioners made
this recommendation, because, in their view, the “. . . insurance provision is based on
principle while the general survivorship provision is arbitrary.”"!

The matter was referred to the British Columbia Commissioners, who reported back to the
Conference in 1971. This report took a different approach from that recommended by the

306. Ibid.
307. Ibid.

308. Re Currie and Currie (1963), 41 D.L.R. (2d) 666, (sub nom. Re Currie Estates), 44 W.W.R. 535
(B.C.S.C.), Verchere J.

309. See, e.g., Prefontaine v. Co-operative Trust Co. of Canada, [1977] 3 W.W.R. 211 at 214 (Sask. Q.B.),
Sirois J. (“It seems clear beyond question that if the presumptions are to be considered as created with
reference to the death of individuals as such, that the one created by The Saskatchewan Insurance Act
would prevail over the other”), rev’d on other grounds, (sub nom. Prefontaine v. Prefontaine), [1977] 5
W.W .R. 478 (Sask. C.A.), Culliton C.J. (for the court).

310. Conference of Commissioners on Uniformity of Legislation in Canada, Proceedings of the Fifty-First
Annual Meeting (Ottawa: The Conference, 1969) 165 at 176. At this time the Uniform Law Conference
of Canada was known by its former name, the Conference of Commissioners on Uniformity of Legisla-
tion in Canada.

311. Ibid. at 178.
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Alberta Commissioners. Instead of simply making it clear that the general presumption of
survivorship in the Survivorship and Presumption of Death Act does not apply to insurance
proceeds, the British Columbia Commissioners recommended adopting a new Uniform
Survivorship Act that would “. . . substitute a rule that under the circumstances set out in the
Survivorship Act the property of each person be distributed as if he had survived all other
persons who might otherwise have been entitled to an interest in that property.”'* In
essence, the new Uniform Survivorship Act would adopt the presumption already used in
the Insurance Act as the general presumption for all circumstances governed by the Uni-
form Survivorship Act. As the report of the British Columbia Commissioners noted, this
amendment would remove the source of conflict that had created uncertainty in the case
law.’"

This amendment to the general presumption of survivorship was the major reform intro-
duced by the Uniform Survivorship Act. The draft legislation was very brief.*'* Its other
provisions addressed joint tenancies and cases where a testator has named a substitute
personal representative in the will. The Conference endorsed the Uniform Survivorship Act
in 1971.°"° The Uniform Survivorship Act has been enacted by four provinces®'® and one
territory.’'’?

2. LAaw REFORM COMMISSION OF BRITISH COLUMBIA

In 1982, the Law Reform Commission of British Columbia published its Report on Pre-
sumptions of Survivorship.>'® Like the Uniform Law Conference of Canada, the Commis-
sion was focussed particularly on remedying the inconsistencies that had appeared in the
case law as a result of the differing presumptions in the Survivorship and Presumption of

312. Conference of Commissioners on Uniformity of Legislation in Canada, Proceedings of the Fifty-Third
Annual Meeting (Ottawa: The Conference, 1971) 409 at 410.

313. Ibid. (“Whether the asset of the estate so created by payment of the insurance proceeds is then distrib-
uted under the Survivorship rule or the Insurance rule is of no consequence as they are both the same
and achieve the same result.”).

314. See ibid. at 412—13.

315. Ibid. at 84.

316. Saskatchewan: The Survivorship Act, 1993, S.S. 1993, c. S-67.1; Manitoba: The Survivorship Act,
C.C.S.M. c. S250; Ontario: Succession Law Reform Act, supra note 247, ss 55-56; New Brunswick:
Survivorship Act, SN.B. 1991, c. S-20.

317. Yukon: Survivorship Act, R.S.Y. 2002, c. 213.

318. (LRC 56) (Vancouver: The Commission, 1982).
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Death Act and the Insurance Act.*" The Commission’s first recommendation was, in fact,
to adopt the general presumption of survivorship in the Uniform Survivorship Act for
British Columbia.**

Unlike the Uniform Law Conference of Canada, the Commission went on to make further
recommendations. The Commission recommended retaining provisions from the
Survivorship and Presumption of Death Act to address both a situation that can arise when
a testator expresses an intention contrary to the legislation in a will**' and the appointment
of personal representatives.’* It also recommended adding a provision to deal with gifts to
two or more beneficiaries and their survivors.’” Finally, the Commission recommended
adopting a provision from the American Uniform Probate Code setting a five-day
survivorship rule in the legislation.***

E. A Summary of Our Recommendations for Reform
1. INTRODUCTION—THE SUBCOMMITTEE’S GENERAL APPROACH

The Alternate Succession Vehicles and Miscellaneous Issues Subcommittee examined the
law of survivorship and formulated the recommendations that are implemented in the draft
legislation found in Part Two of this Report.”* The Subcommittee’s recommendations
draw heavily on the Law Reform Commission’s Report on Presumptions of Survivorship.
In effect, the Subcommittee has decided to endorse the Commission’s recommendations.

2. A GENERAL PRESUMPTION OF SURVIVORSHIP THAT IS MODELED ON THE PRESUMP-
TION IN THE INSURANCE ACT

The centrepiece of this Part of the draft legislation is a new general presumption of
survivorship.’*® This general presumption is the same as the specific presumption for
insurance proceeds in the Insurance Act, as was recommended by the Law Reform Com-
mission and the Uniform Law Conference of Canada. In a sense, any presumption will be

319. Ibid., “Letter of Transmittal.”

320. Ibid. at 17.

321. Ibid. at 17-19.

322. Ibid. at 20.

323. Ibid. at 19.

324. Ibid. at 20-22.

325. Wills, Estates and Succession Act, supra note 269.

326. Wills, Estates and Succession Act, ibid., s. 8.
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arbitrary. The Subcommittee recommends this change for three reasons: it will eliminate
the inconsistencies and uncertainties in that appear in the case law when judges are asked to
apply differing presumptions; it will reduce the chances that a remoter relation will inherit
in the place of a closer relation; and it will lessen the odds that a complicated sequence of
multiple probates or administrations will be necessary as a result of a common disaster.

3. THE GENERAL PRESUMPTION MAY BE DISPLACED BY A CONTRARY INTENTION IN AN
INSTRUMENT

The draft legislation preserves the flexibility currently found in the Survivorship and
Presumption of Death Act by re-enacting two provisions dealing with dispositions of
property on death and substitute personal representatives.’’ If a person records wishes in a
testamentary instrument that are at odds with the general presumption of survivorship, then
those wishes should prevail over the presumption. The draft legislation contains an expan-
sive definition of “instrument,” to ensure that individual wishes are respected.’®

4. RULES FOR THE SIMULTANEOUS DEATH OF JOINT TENANTS

The draft legislation includes a section from the Uniform Survivorship Act dealing with the
simultaneous death of joint tenants, which was recommended by the Law Reform Commis-
sion. The section is designed to ensure that, if all joint tenants perish in a common disaster,
their respective estates should benefit from their shares in the jointly held property. Of
course, this rule would not apply if one or more of the joint tenants should survive the
others.

5. A REQUIREMENT THAT A PERSON SURVIVE THE DECEASED BY FIVE DAYS IN ORDER
TO INHERIT PROPERTY

The Subcommittee endorsed a Commission recommendation to legislate a five-day
survivorship period for all purposes.’” This idea finds its legislative source in the Ameri-
can Uniform Probate Code, but, beyond that statute, it is ultimately derived from a common
and longstanding practice in the drafting of wills. Most professionally prepared wills
include a provision that a gift will only take effect if the beneficiary survives the testator for
a predetermined period of time. Such a provision guards against the possibility of multiple
probates or administrations of estates resulting from deaths occurring within a short time of
one another. The Subcommittee decided that this policy is sound and should be extended to
those who do not have a will or who do not seek out professional advice in the preparation
of their wills. This provision does not apply to the appointment of a personal representative
in a will.

327. Wills, Estates and Succession Act, ibid., ss. 9—10.

328. Wills, Estates and Succession Act, ibid., s. 7.

329. Wills, Estates and Succession Act, ibid., s. 13.
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6. THE PRESUMPTIONS IN THE INSURANCE ACT PREVAIL OVER THE GENERAL PRESUMP-
TION

The draft legislation expressly declares that it is subject to the specific presumptions found
in the Insurance Act**® This declaration should remove any doubts about the proper
presumption to apply in cases involving the proceeds of an insurance policy. In practice,
little should turn on which presumption is applied as the general presumption of
survivorship under the draft legislation will operate in the same manner as the specific
Insurance Act presumption.

7. PRESUMPTION OF DEATH UNAFFECTED

As its title implies, the Survivorship and Presumption of Death Act deals with two issues.
Section 2 sets out the general presumption of survivorship in common disasters for the
purposes of succession to property. Sections 3 to 7 deal with when a person who is absent
or missing may be presumed to be dead. The Subcommittee did not make any recommen-
dations with respect to sections 3 to 7. These sections have a broader application than
section 2, and therefore their workings are outside the scope of a report that is focused on
succession to property on death.

330. Wills, Estates and Succession Act, ibid., s. 14 (2).
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VIII. STATUTORY CONSOLIDATION
A.  Why Consolidate?

In jurisdictions where consolidation of succession-related statutes has been undertaken, the
reasons given for doing so have been very simple. One is that succession to property rights
on death is a distinct, though multi-faceted, branch of the law.**! Another is that accessibil-
ity to the law and ease of use is enhanced by gathering conceptually related enactments in
a single statute.”® A third reason for consolidation, not advanced overtly like the above
two but equally arguable, is that the process of consolidation facilitates comprehensive and
harmonious reform as opposed to quick fixes through piecemeal amendment. A fourth, and
typically unstated, policy ground is that of legislative economy: an assumption that it is
simply a good thing to reduce the number of separate Acts wherever possible.

These policy reasons for consolidation appear quite axiomatic. As with much else that
appears axiomatic on the surface, the devil is in the details.

The argument for some degree of consolidation is nevertheless compelling. There are few
other branches of the statutory law of British Columbia in which legislation with closely
related subject-matter is as badly fragmented. It may make sense to look for the law
relating to wills in the Wills Act,**’ and the law relating to the procedures for administration
of estates in the Estate Administration Act.>** Surely very little justification can be offered,
however, for maintaining two separate Acts for provisions dealing with domestic grants of
probate (Estate Administration Act) and those concerning resealing of foreign ones (Pro-
bate Recognition Act).””® The substantive rules governing inheritance on intestacy are
buried deep within the Estate Administration Act, surrounded by extensive procedural
provisions.

It is clear that the statutory portion of succession law is not as accessible or as logically
organized as it could be. The issue is not whether any consolidation is needed. Rational-
ization of British Columbia’s statutes in this area requires it. The issues are the appropriate
extent of consolidation and the tests to apply to distinguish enactments that should be
brought together from those that should be left alone.

331. Supra, note 47, vol. 8, p. 9, commentary preceding Article 1.

332. Alberta Law Reform Institute, Report on a Succession Consolidation Statute (Final Report No. 87)
(Edmonton: The Institute, 2002), p. 6. Ontario Law Reform Commission, Report on Administration of
Estates of Deceased Persons (Toronto: The Commission, 1991) at 3.

333. Supra, note 1.

334. Supra, note 3.

335. Supra, note 6.
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B. Some Existing Models for Consolidated Succession Legislation

Several models for consolidated or comprehensive succession legislation examined in the
course of this Project are described below.

1. THE UNIFORM PROBATE CODE

The most comprehensive model is the U.S. Uniform Probate Code®*® developed by the

National Council of Commissioners on Uniform State Laws (NCCUSL). It covers all the
traditional areas of succession law: intestacy, wills, probate jurisdiction and procedure, non-
probate transfers on death such as joint tenancies and joint accounts, foreign personal
representatives and ancillary grants. It also covers other matters such as enduring powers
of attorney and trusts that would not, from a Canadian perspective, be considered part of
the law of succession. In 2000, the NCCUSL withdrew the general law of trusts and
trustees from the Uniform Probate Code when it approved the Uniform Trust Code.**’

2. THE ONTARIO SUCCESSION LAW REFORM ACT

The Ontario Succession Law Reform Act’*® comprises provisions on wills, intestacy, de-
pendants relief, beneficiary designations under retirement plans and funds, and survivorship
presumptions. It does not deal with estate administration. In 1991, the former Ontario Law
Reform Commission recommended that three Ontario statutes dealing with various aspects
of estate administration be consolidated into a single piece of legislation to promote acces-
sibility to the law in that area.®® It did not suggest that this proposed enactment be incorpo-
rated into the Succession Law Reform Act, however.

The model that would emerge from implementation of the Ontario Law Reform Commis-
sion’s recommendation would therefore be two comprehensive statutes, one dealing with
the substantive law of succession and the other being chiefly procedural, concerned with
estate administration.

3. PRINCE EDWARD ISLAND PROBATE ACT

The Prince Edward Island Probate Act* is a further Canadian example of a partially
consolidated succession statute. It covers wills, international wills, probate and grants of

336. Supra, note 47.
337. Nat’l Conf. of Commissioners on Unif. State Laws, Uniform Trust Code (amended 2005).
338. Supra, note 40.

339. Ontario Law Reform Commission, Report on the Administration of Estates of Deceased Persons, supra,
note 332 at 3.

340. Supra, note 37.
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administration, duties and liabilities of personal representatives, intestate distribution,
devolution of real property, and probate fees.

The Probate Act excludes dependants relief, survivorship, survival of actions, and designa-
tion of beneficiaries under non-probate instruments, all of which are the subject of separate
statutes.

4. ALBERTA LAW REFORM INSTITUTE PROPOSED CONSOLIDATION

In 2002, the Alberta Law Reform Institute issued its Report on a Succession Consolidated
Statute, recommending that eight existing Alberta succession-related Acts and certain
provisions of two others be consolidated into a single reform statute.**' The reform statute
would cover wills, intestate succession, dependants relief, designation of beneficiaries
under pension plans and non-insurance RRSPs, devolution of real property, survivorship
presumptions, the survival of actions, and the administration of estates. Beneficiary desig-
nations under insurance policies would continue to be governed by the Insurance Act.**

The Alberta Law Reform Institute’s model is therefore a unitary one encompassing sub-
stantive and procedural aspects of succession law.

5. COMPREHENSIVE AUSTRALIAN SUCCESSION STATUTES

Several Australian states have comprehensive succession statutes. Queensland’s Succes-
sion Act 1981°% covers wills, testamentary appointment of guardians, intestacy,
survivorship presumptions, and estate administration. The Administration and Probate Act
1929°* of the Australian Capital Territories has similar content, but does not specifically
address the appointment of testamentary guardians. The New South Wales Wills, Probate
and Administration Act 1898 covers wills, intestacy, estate administration, and small
estates. Victoria’s Administration and Probate Act 1958**° does not cover wills, which are

341. Supra,note 332 at 17. This report also cites Yukon’s Estate Administration Act, supra note 36, c.77 as
an example of partially consolidated succession legislation, but as the Yukon statute essentially com-
prises the same subject-matter as British Columbia’s Estate Administration Act, supra, note 3, it is not
discussed separately here.

342. R.S.A. 2000, c. I-3, ss. 684-701.

343. Supra, note 90.

344. Australian Capital Territory Consolidated Acts, A1929-18.

345. Supra, note 90.

346. 6191/1958 (Vict.).
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dealt with in a separate Victorian statute,’*’ but covers “family provision” (dependants
relief) as well as estate administration and intestacy.

C. A Consolidated Succession Law Statute for British Columbia
1. GENERAL

If legislative economy were the single or dominant goal in consolidation, the largest statute
having some internal thread of coherence would signify success. Consolidation is not,
however, an end in itself but only a means to more rational organization.

Pursuit of greater accessibility to the law forces an assessment of the relative strength of the
connection between a provision and its present context and the connection that an identical
or similar provision would have to the context of the proposed consolidated statute. To
move a provision that is more closely linked conceptually to its present setting than to its
destination would detract from the goal of making law more accessible, rather than promote
it.

For example, it would be unhelpful to move sections dealing with the right to survivor’s
benefits under pension plans from the Pension Benefits Standards Act'* to a new succes-
sion statute simply because the payment of the benefits depends on the death of the plan
member. This would only make the survivor’s benefit provisions less accessible for read-
ers of the pension legislation.

The example of survivor’s benefits under a pension plan illustrates a further point: compre-
hensiveness should not be pursued to the detriment of internal cohesion. Various kinds of
legislative provisions relate to the transmission of some interest or conferral of some
benefit as a consequence of death. They do not all relate to each other, however. There is
no direct connection between provisions dealing with the transfer of automobile registration
as a consequence of the owner’s death and those dealing with the designation of a benefi-
ciary under a life insurance policy. If a consolidated succession statute is to be more than
simply an eclectic compilation of legislation having something to do with death and prop-
erty, the basic elements of succession law need to be separated from peripheral ones.

2. ALBERTA LAW REFORM INSTITUTE APPROACH

With similar considerations in mind, the Alberta Law Reform Institute developed three
principles for selecting enactments for consolidation:

347. Wills Act 1997 No. 88/97.

348. R.S.B.C. 1996, c. 352.
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. Each selected legislative component must be relevant only to succession law,
i.e., have no application to the living.**

*  Each selected legislative component must be independent, in the sense that its
legal effectiveness is not dependent on its place in a wider, comprehensive
statutory scheme.**

«  The succession statute should aim to consolidate succession law, not codify it.**'

These principles have a logical appeal. The first helps to identify a core of succession law
that excludes many enactments applying both to dispositions of property between living
persons as well as dispositions occurring as a result of death. Most provisions of the
present’”” and proposed® Trustee Acts fall into this category, as well as numerous ones in
the Law and Equity Act.*** By contrast, enactments dealing with wills, intestacy, and estate
administration concern only changes in ownership consequent on death.

The second principle distinguishes between enactments that are self-standing propositions
relating to succession to property on death, such as those of the Wills Act,*> from those that
are incidental to a distinct regulatory scheme that is not primarily concerned with succes-
sion. Examples of the latter category are the Insurance Act’® sections on the designation
of beneficiaries of life insurance policies, and the sections of the Workers Compensation
Act®” dealing with payments to the dependants of a deceased worker. Removal of provi-
sions like these from the context of the statutory schemes into which they are integrated
would impair the effectiveness of those schemes and actually detract from the goal of
increasing ease of access to the law. While individual tendencies may vary, many would

349. Supra, note 332 at 12-13.
350. Ibid., at 13-14.

351. Ibid., at 14.

352. Supra, note 10.

353. A proposed new Trustee Act is set out in Part Two of the British Columbia Law Institute Report 4
Modern Trustee Act for British Columbia (No. 33) (Vancouver: The Institute, 2004).

354. Supra, note 8.
355. Supra, note 1.
356. Supra,note 11.

357. R.S.B.C. 1996, c. 492.
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look first in the /nsurance Act for the rules concerning beneficiary designations under a life
insurance policy rather than in an Act dealing with wills and estates.

The third principle recognizes limits on what can be achieved from statutory consolidation
in a common law system. Even when associated with significant legislative changes, as
here, consolidation remains primarily an exercise in reorganization of the statutory portion
of a particular part of the legal landscape, rather than the generation of a new and entirely
self-contained source that precludes any need to refer to earlier case law.

3. THE PROJECT COMMITTEE’S APPROACH
(a) One consolidated Act or two?

The Project Committee gave thought initially to employing two consolidated reform stat-
utes, one substantive and one essentially procedural. The substantive statute would have
included provisions dealing with wills, dependants relief, and likely also intestacy. The
procedural statute would probably have covered areas now covered by the Estate Adminis-
tration Act except for the intestacy provisions, and the Probate Recognition Act. Other
enactments would have been incorporated into one statute or the other, based on their
characterization as substantive succession law or procedure. This approach would have
been similar to that of the Ontario Law Reform Commission described above.*®

The distinction between substantive law and procedure proved elusive, however. In an
intestacy, is the standing that closer relatives of the intestate enjoy in preference to more
remote ones to apply for a grant of administration a substantive right or an aspect of proce-
dure? How are provisions concerning the rights of secured creditors of an insolvent estate
to be characterized? Is a new provision dealing with admission of extrinsic evidence as an
aid to the interpretation of wills substantive, because it concerns principles of interpreta-
tion, or procedural, because it relates to evidence and proof?

The majority of the Project Committee eventually came to favour the single-statute model.
They saw advantages in terms of accessibility to provisions that are now widely scattered as
well as ease of amendment. A further advantage was perceived in applying a single set of
definitions to different aspects of succession law. There would be less chance of defini-
tions of key terms such as “spouse,” and “will” becoming disjointed through later amend-
ments if definitions were concentrated in one Act. Accordingly, Part Two contains a
single consolidated succession statute.

(b) Selection of the contents of the proposed Act

The Project Committee received the benefit of advice from the Office of Legislative Coun-
sel on its approach to tasks of consolidation and endeavoured to adhere to that advice in

358. See, supra, under the heading “Some Existing Models.”
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selecting the content of the proposed Wills, Estates and Succession Act. The Project Com-
mittee also found the Alberta Law Reform Institute’s three selection criteria to be helpful,
but did not apply them dogmatically.

The Project Committee considered that the main branches of classic succession law,
namely wills, intestacy and probate procedure, should be brought together as a starting
point. Dependants relief legislation was added to this group. While dependants relief is an
integral part of the contemporary law of wills, it is also applicable to intestacy in most
Canadian jurisdictions and its extension to intestacy is recommended in this Report. This
warranted its treatment as a distinct portion of the reform legislation, as in the Ontario
Succession Law Reform Act’™ and the Alberta Law Reform Institute’s proposed statute.**

The Project Committee considered legislation concerning beneficiary designations for
various forms of non-probate assets such as life insurance, pensions, retirement savings and
employee benefit plans to be part of the modern law of succession. Provisions intended to
replace the existing beneficiary designations applicable to non-insurance vehicles, currently
located in the Law and Equity Act,*®" were included in the consolidation.

The sections of Parts 3 and 4 of the Insurance Act’®* dealing with beneficiary designations
were not consolidated on the ground that their removal would detract from the integrity of
the overall scheme of that Act and the uniformity of insurance legislation in Canada,
without a corresponding benefit in greater accessibility for these provisions. Certain amend-
ments to the Insurance Act beneficiary designation provisions that are recommended are
included in the unconsolidated miscellaneous amendments portion of the proposed Wills,
Estates and Succession Act in Part Two.

Survivorship presumptions replacing those now found in section 2 of the Survivorship and
Presumption of Death Act’® are included in the general section of the proposed Act. These
statutory presumptions were considered appropriate for consolidation because they concern
the effect of death on the title to property in cases where the order in which two or more
persons die cannot otherwise be determined.

Sections 3 to 7 of the Survivorship and Presumption of Death Act were not consolidated as
they were not considered to relate exclusively to succession law. They concern proceed-

359. Supra, note 40.

360. Supra, note 332 at 19.
361. Supra, note 8.

362. Supra,note 11.

363. Supra, note 4.
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ings for an order presuming a person to be dead. An order of this kind may be sought for
many reasons that are not necessarily concerned with the passage of property on death, e.g.
to permit re-marriage. A consequential amendment renames the Act the Presumption of
Death Act.

In the result, the subject-matter now covered by four separate Acts, namely the Wills Act,***
the Wills Variation Act,*® the Estate Administration Act,**® and the Probate Recognition
Act® is consolidated in the proposed succession statute together with provisions replacing
portions of two others, the Survivorship and Presumption of Death Act and the Law and
Equity Act.>®

D. Conclusion

The proposed Wills, Estates and Succession Act will accomplish several objectives simulta-
neously. It will rationalize an important but historically neglected part of the provincial
statute law. It will make the key legislation in the area much more readily accessible to
non-lawyers as well as lawyers, and it will bring the law of succession in British Columbia
into keeping with contemporary realities. The Institute recommends its enactment in the
belief that this step will provide a functional legal framework for succession to property on
death for a considerable time to come.

364. Supra, notel

365. Supra, note 2.
366. Supra, note 3.
367. Supra, note 6.

368. Supra, note 8.
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PART TWO

WILLS, ESTATES AND SUCCESSION ACT

Note: Rectangles around portions of the draft legislation denote terminology derived from
Bill 32, 2d Sess., 38th Parl., Adult Guardianship and Personal Planning Statutes Amend-
ment Act, 2006. This Bill did not proceed to second reading in that session, but had been
expected to be passed until shortly before this Report was submitted. If Bill 32 is not
reintroduced and passed in substantially similar form, the text enclosed in rectangles will
require amendment before implementation.
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HER MAJESTY, by and with the advice and consent of the Legislative Assembly of the

Province o

Definitions

1

f British Columbia, enacts as follows:

PART 1 — GENERAL

Division 1 — Definitions and Application

(1) In this Act:
“beneficiary” means
(a) a person designated in a will to receive all or part of an estate, or
(b) aperson having a beneficial interest in a trust created by a will;
“court” means the Supreme Court;

“cultural property” has the same meaning as in paragraph 115 of the Nisga’a
Government Chapter of the Nisga’a Final Agreement;

“declarant” means a person who completes a declaration in accordance with
Part 6, Division 10 [summary administration of small estates];

“estate” means, with respect to

(a) a person who died before June 1, 1921, personal property of the de-
ceased,

(b) aperson who died on or after June 1, 1921, both personal property and
land of the deceased,

(c) a minor or mentally incapable person who is living, both personal
property and land of the minor or mentally incapable person;

“gift” means a disposition of property in a will and includes a beneficial devise
or bequest or appointment of or affecting property, but does not include
charges, directions for payment of debt or the designation of a person as
executor of the will;
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“gross value” means fair market value without deduction for any debt, charge
or security interest;

“intestacy estate” means the portion of the estate of a deceased person that does
not pass beneficially to a successor under a will;

“intestate” means a deceased person whose property passes in whole or in part
as intestacy estate;

“intestate successor” means a person entitled to receive all or part of the estate
of an intestate or, in the case of a partial intestacy, all or part of the estate not
disposed of by will;

“issuance”, “issue” and “issued”, with reference to a representation grant,
include the filing of a small estate declaration;

“Nisga’a citizen” has the same meaning as in the Nisga’a Final Agreement;

“Nisga’a Lisims Government” has the same meaning as in the Nisga’a Final
Agreement;

“Nisga’a Law” has the same meaning as in the Nisga’a Final Agreement;

“nominee” includes

(a) an attorney acting under an enduring power of attorney as defined in
Part 2 of the Power of Attorney Act, or

(b) arepresentative acting under a representation agreement made under
(1) section 7 (1) (b) of the Representation Agreement Act, or

(i1) section 9 (1) (g) of the Representation Agreement Act before
the repeal of that provision;

“personal representative” includes an executor of a will and an administrator
with or without will annexed of an estate and, if a personal representative is
also a trustee of part or all of the estate, includes the personal representative
and trustee;

“person interested in the estate” means a
(a) beneficiary or intestate successor,
(b) personal representative, or
(c) trustee of a trust created by the will;
“representation grant” means

(a) the grant of probate of a will in British Columbia, whether made for
general, special or limited purposes,
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(b) the grant of administration of the estate of a deceased person in British
Columbia, with or without will annexed, whether made for general,
special or limited purposes,

(c) the resealing in British Columbia of the probate of a will or a grant of
administration of the estate of a deceased person,

(d) an ancillary grant, or

(e) a small estate declaration filed in the court under Part 6, Division 10
[summary administration of small estates];

“revocation” and “revoke” with reference to a representation grant, include the
termination of the authority of a declarant under section 173 /division found
inapplicable after filing] to administer an estate;

“security interest” means an interest in land or personal property that secures
payment or performance of an obligation;

“testator” means a person who makes a will;
“will” includes

(a) atestament,

(b) acodicil,

(c) an appointment by will or by writing in the nature of a will in exercise
of a power,

(d) a document ordered to be effective under section 46 [dispensing
power],

(e) atestamentary disposition not described in paragraphs (a) to (d), other
than

(1) a designation of a beneficiary under
(A) Part 4 [retirement plan beneficiaries],

(B) Parts 3 [life insurance] and 4 [accident and sickness in-
surance] of the Insurance Act, or

(i1) a testamentary disposition provided for specifically by another
enactment or law.

(2) For the purposes of this Act, two persons are spouses of each other at a
relevant time if, immediately before the relevant time, they

(a) were married to each other, or had lived and cohabited with each other
at any time for a period of at least two years in a marriage-like rela-
tionship, including a marriage-like relationship between persons of the
same gender,
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(b) both were alive, and

(c) had not been separated from each other for more than two years with
the intention on the part of one or both of them to live separate and
apart from each other permanently.

(3) For the purposes of subsection (2), the relevant time is the death of one of
the persons except where a provision stipulates a different time.

Sources: Wills Act, R.S.B.C. 1996, c. 489 [Wills Act], s. 1; Estate Administration Act, R.S.B.C.1996,c. 122
[EAA], s. 1; original

Comment: This section contains definitions of terms that are used repeatedly throughout the Act.
The definition of “personal representative” is the same as that in the Interpretation Act." The defini-
tion is reproduced here only for the convenience of readers of this Act because of the frequency with
which the term “personal representative” appears in this draft Act, as the definition set out in the
Interpretation Act would be incorporated by reference in any case.

“Land,” as defined in the Interpretation Act, is the term used in this Act in place of “real property.”
The definition in the Interpretation Act is as follows:

“land” includes any interest in land, including any right, title or estate in it of any
tenure, with all buildings and houses, unless there are words to exclude build-
ings and houses, or to restrict the meaning.

Comments on the specific definitions in this section appear below.

“cultural property”—The Nisga’a Final Agreement contains certain provisions concerning testamen-
tary matters relating to property of Nisga’a citizens that constitutes “cultural property” as defined in
the Agreement. The phrase “cultural property” appears in section 5.

“estate’—Sections 26—29 of the Land Registry Act,? which took effect on June 1, 1921, changed the
law previously in effect in British Columbia under which only personal property passed to a personal
representative on death. Real property, in other words land and interests in land, passed directly to
the heir at law or devisees by will. Following the change, both personal property and real property
passed to the personal representative in estates of persons dying on or after June 1, 1921. Occa-
sionally matters may still arise from pre-1921 wills to which the distinction is relevant. Itis preserved
here out of an abundance of caution to make it clear that the definition of “estate” does not imply that
this legislation alters the legal effect of pre-1921 wills.

“gift’—is defined as a “disposition” of land or personal property in a will. “Dispose” and “disposition”
and grammatically related terms occur frequently in this draft Act and it is important to note that
section 29 of the Interpretation Act® gives “dispose” an extended meaning that includes “bequeath”
or “devise,” terms referring to transfers of property by will:

1. R.S.B.C.1996,c. 238.
2. S.B.C. 1921, c. 26.

3. Supra note 1.
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“dispose” means to transfer by any method and includes assign, give, sell, grant,
charge, convey, bequeath, devise, lease, divest, release and agree to do any of
those things.

“intestacy estate”—This term has been adopted to refer to property passing on an intestacy where it
is important to distinguish between it and the estate generally (which may include property gifted by
will). Itis used in a number of sections of this part.

“intestate”—is used to refer to a person who dies without fully disposing of the estate by will as well
as one who dies without a will.

“personal representative”—The definition of “personal representative” appearing here is the same as
that in the Interpretation Act.* The definition is reproduced here only for the convenience of readers
of this Act because of the frequency with which the term “personal representative” appears within it.
The definition set out in the Interpretation Act would be incorporated by reference in any case.
W hile the Interpretation Act definition is not ideal because it tends to confuse the separate roles of
personal representative and trustee when the same person holds both offices, it is nevertheless
employed here for the sake of consistency with use of the term in other British Columbia legislation.

“representation grant”—This term has been introduced for convenience in referring collectively to
grants of probate, administration, resealings, and small estate declarations. The expression “grant
of administration” is used in this Act in place of the older term “letters of administration” in keeping
with current usage in British Columbia. The definition expressly extends to various special forms of
grants that are issued in particular circumstances, such as cessate grants and administration de
bonis non.

“will’—This definition is drawn from the current Wills Act,® and is modified to cover defectively
executed documents admitted to probate under the curative dispensing power in section 46.
Paragraph (e) expressly excludes from the definition of “will” instruments having a testamentary
character (in the sense that they depend on death for their operation), but which are governed by
other Parts of this Act (see e.g Part 4) or other legislation. This category of testamentary instru-
ments not comprised in the definition of “will” includes beneficiary designations under insurance
policies, pensions, retirement savings plans, and employee benefit plans.

Definition of “Spouse”

Subsection (2) specifies when a person has the status of “spouse” for the purposes of this Act. The
definition covers married and unmarried spouses, and itis irrelevant whether they are of opposite or
the same sex. For unmarried persons to qualify as spouses, they must have lived and cohabited
with one another in a marriage-like relationship for at least two years immediately before the relevant
time. Whether the spouses are married or not, immediately before the relevant time they must both
be alive and not have been separated for more than two years with one or both of them having the
intention to live apart permanently.

The requirement for a minimum of two years of living in a marriage-like relationship in order for the
parties to acquire the status of “spouse” and be treated on the same basis as a legally married
person is consistent with other British Columbia legislation touching on spousal relationships. The
stipulation that the parties not have been separated for more than two years immediately before the

4.  Ibid.

5. R.S.B.C. 1996, c. 489.
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relevant time stems from a policy, also reflected in existing legislation, that the right to inherit based
on spousal status alone should not persist indefinitely once the spousal relationship has clearly
broken down. Under this definition of “spouse,” however, the period during which inheritance rights
persist following separation has been lengthened to two years from one. Section 98 (1) of the
Estate Administration Act® currently disentitles a surviving spouse from a share in the intestacy of
the deceased spouse after the spouses have been separated for one year prior to the deceased’s
death, unless the court orders otherwise. The “grace period” of separation before spousal inheri-
tance rights lapse has been doubled in order to meet concerns that the one year of separation now
allowed is often too short a time for separating spouses to reach agreement on a division of property
without resorting to court proceedings leading to a division of property, and incurring the associated
expense.

W hile the policy behind the definition of “spouse” and many of the changes recommended in this
draft statute is to treat married and unmarried spouses on the same basis, income tax conse-
quences of these changes will not necessarily be the same for the two categories of spousal rela-
tionships due to differences between the applicable definitions in this legislation and those in the
federal Income Tax Act.”

Subsection (3) specifies a default rule that the relevant time is immediately before the death of the
other member of the spousal relationship, unless a provision indicates another time as being
relevant. Provisions which require spousal status to be determined as of a different time are section
41 (5) in relation to attestation of a will by a spouse of a beneficiary and section 43 (5) regarding the
deemed revocation of a gift to a spouse under certain circumstances.

Application of certain provisions of [proposed] Trustee Act to personal representative

2 (1) Sections 58 [trustee may apply to court for advice or directions], 59 [trustee
may be relieved of liability for breach of trust] and Part IX [trustee compen-
sation and accounts] of the [proposed] Trustee Act apply to a personal
representative.

(2) Subject to section 137 [distribution of a minor’s interest], section 60 /pay-
ment into court] of the [proposed] Trustee Act applies to a personal repre-
sentative.

(3) Subsections (1) and (2) apply whether or not a personal representative is
also a trustee.

(4) If a person is both a personal representative and a trustee with respect to all
or part of the same estate

(a) subject to subsections (1) to (3), this Act applies to that person in
respect of a matter relating to the office, duties, powers, appointment,
discharge, removal or substitution of that person as a personal repre-
sentative, and

6. R.S.B.C. 1996, c. 122 [EAA].

7. R.S.C. 1985 (5th Supp.), c. 1.
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(b) the Trustee Act applies to that person in respect of a matter relating to
the office, duties, powers, appointment, discharge, removal or substi-
tution of that person as a trustee.

Source: original

Comment: Certain provisions of the draft Trustee Act proposed by the British Columbia Law
Institute in the Report A Modern Trustee Act for British Columbia® are expressly extended to per-
sonal representatives, regardless of whether they are also testamentary trustees. Section 58 of the
draft Trustee Act allows trustees to apply to the court for directions on questions concerning the
trust, including administration of trust property. Section 59 provides that a trustee who is technically
in breach of trust but who has acted honestly and reasonably, and ought fairly to be excused from
liability, may be relieved from liability for a loss resulting from the breach in the discretion of the
court. Section 60 allows trustees to pay trust property into court or under certain circumstances to a
guardian, committee, or the Public Guardian and Trustee. (The term “committee” in use under the
current Patients Property Act® at the time of publication of this Report will be replaced by the terms
“property guardian” and “statutory property guardian” if and when the amendments to the Adult
Guardianship Act'® contained in the Adult Guardianship and Personal Planning Statutes Amendment
Act, 2006"" are enacted and brought into force.) These proposed provisions correspond broadly to
sections 86, 96, and 40 of the existing Trustee Act,"” respectively. Those three existing provisions
extend now to personal representatives.

As section 137 requires payment to the Public Guardian and Trustee of a minor's monetary interest
in an estate, it prevails over section 60 (5) of the draft Trustee Act, which otherwise would permit
payment of trust money or securities to which a minor is entitled to a private guardian of the minor.

Subsection (3) affirms for the sake of clarity that a personal representative need not also be a
trustee for sections 58-60 and Part IX of the proposed Trustee Act to apply to the personal repre-
sentative.

Subsection (4) clarifies the application of this Act and the proposed Trustee Act where the same
person exercises the offices of personal representative and testamentary trustee. Considerable
confusion now exists with respect to application of the EAA and the present Trustee Act when these
offices are combined in the same person. Each Act contains provisions that apply to personal
representatives and trustees. While it is generally accepted that once an estate has been adminis-
tered (i.e. assets gathered and debts paid) and the balance distributed among those entitled to
receive it, any continuing duties are performed as a trustee, it may still be difficult to determine
whether someone is fulfilling one office or the other. The practice in will drafting of naming persons

8. (BCLI Rep. No. 33) (Vancouver: The Institute, 2004).
9. R.S.B.C. 1996, c. 349.
10. R.S.B.C. 1996, c. 6.

11. Bill32, Adult Guardianship and Personal Planning Statutes Amendment Act, 2006, 2d Sess., 38th Parl.,
British Columbia, 2006 (1st reading 27 April 2006) [Bill 32].

12. R.S.B.C. 1996, c. 464.
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as “executors and trustees” and referring to them throughout the will as “my trustees” tends to
compound the confusion.

Paragraph (4) (a) delineates the scope of this Act, declaring that it governs with respect to matters
relating to the office of personal representative when the same person holds both offices. Para-
graph (4) (b) declares that the proposed Trustee Act applies to a matter relating to the office of
trustee. As paragraph (4) (a) is subject to subsection (1), however, Part IX of the proposed Trustee
Act would govern the statutory compensation and passing of accounts of personal representatives,
whether or not they are also trustees. The principles relating to the statutory compensation of
personal representatives and trustees are similar and so they are located in a single Act on the
ground of legislative economy. This is the same pattern as in current legislation. Section 99 of the
present Trustee Act, which concerns remuneration, applies to personal representatives and trustees
alike.

These provisions create general rules. Other provisions deal specifically with the compensation of
the official administrator and administrators appointed for specific purposes, such as representing a
deceased person’s estate in litigation.

Procedure in matters of succession and administration of estates

3 The rules and practice of the court in civil matters apply to a proceeding in
respect of a matter under this Act, except where otherwise provided by this Act
or the rules.

Source: EAA,s. 110

Comment: This section corresponds to section 110 of the present EAA."”® The procedural reforms
that accompanied the merger of the courts of law and equity in the late nineteenth century in both
England and British Columbia did not extend fully to matters that had formerly been within the
jurisdiction of the Court of Probate, and before that within the jurisdiction of the English ecclesiastical
courts. It has been carried forward to put it beyond question that ordinary modern civil procedure
applies to probate and succession-related matters, rather than the older practice and procedure of
the former Court of Probate in England, which was based on the practice of the Prerogative Court of
Canterbury.

Effect of adoption

4 (1) Subject to this section, if the relationship of parent and child must be estab-
lished at any generation in order to determine succession under this Act, the
relationship is to be determined in accordance with the provisions of the
Adoption Act respecting the effect of adoption.

(2) Subject to subsection (3), if a child is adopted

(a) the child is not entitled to succeed to the estate of his or her natural
parent except through the will of the natural parent, and

13. Originally passed as s. 24 of the Court of Probate Act, 1857, (U.K.), 20 & 21 Vict., c. 77 and re-enacted
in British Columbia as s. 3 of the Administration Act, R.S.B.C. 1897, c. 73.
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€)

(b) a natural parent of the child is not entitled to succeed to the estate of
the child except through the will of the child.

Adoption of a child by the spouse of a parent does not terminate the relation-
ship of parent and child between the child and that parent for purposes of
succession under this Act.

Source: Adoption Act, R.S.B.C. 1996, c. 5,s. 37

Comment: This section restates the policy of the Adoption Act' in the context of intestate succes-
sion and reinforces section 37 of that Act. Adoption totally severs a blood relationship for intestate
succession purposes (with an exception for step-parent adoptions) so neither a birth parent nor child
can inherit from each other on an intestacy.

This does not affect the right of a birth parent to leave, by will, a gift to a child that has been adopted.
Nor does it prevent an adopted child from providing, by will, a gift to a birth parent.

Division 2 — Nisga’a Cultural Property and Notice to Nisga’a Lisims Government

Will or cultural property of Nisga’a citizen

5

(1)

2)

3)

(4)

As provided in paragraph 118 of the Nisga’a Government Chapter of the
Nisga’a Final Agreement, the Nisga’a Lisims Government may commence
an action under Part 5 /dependants relief] in respect of the will of a Nisga’a
citizen that provides for the devolution of cultural property.

In any judicial proceeding under this Act in which the validity of a will of a
Nisga’a citizen, or the devolution of the cultural property of a Nisga’a citi-
zen, is at issue, the Nisga’a Lisims Government has standing in the proceed-
ing as provided in paragraph 117 of the Nisga’a Government Chapter of the
Nisga’a Final Agreement.

In a proceeding to which subsection (2) applies, the court must consider,
among other matters, any evidence or representations in respect of Nisga’a
laws and customs dealing with the devolution of cultural property as pro-
vided in paragraph 119 of the Nisga’a Government Chapter of the Nisga’a
Final Agreement.

As provided in paragraph 120 of the Nisga’a Government Chapter of the
Nisga’a Final Agreement, the participation of the Nisga’a Lisims Govern-
ment in a proceeding to which subsection (2) applies must be in accordance
with the applicable Rules of Court and does not affect the court’s ability to
control its process.

Sources: EAA, s. 2.1; Wills Variation Act, R.S.B.C. 1996, c. 490 [WVA],s. 1.1

14. R.S.B.C.1996,c. 5.
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Comment: Several provisions of the Nisga’a Final Agreement protect interests of the Nisga’a Lisims
Government in matters concerning wills that affect Nisga’a cultural property, as it is defined in
section 115 of the Government Chapter. Among these is a general right of standing in any proceed-
ing in which the validity of such a will is in question. This includes a proceeding for an order under
the dependants relief provisions in Part 5 if the deceased left a will covering Nisga’a cultural prop-
erty. The court is required to consider evidence and representations regarding Nisga’a law and
custom surrounding the devolution of cultural property. Section 5 carries forward section 2.1 of the
present Estate Administration Act and section 1.1 of the Wills Variation Act,"® which reflect the
relevant terms of the Nisga’a Final Agreement.

Notice to Nisga’a Lisims Government

6 (1) If the deceased was a Nisga’a citizen, an applicant for a grant of probate or
administration must, in addition to giving notice to the persons referred to in
section 109 (1) (a) to (d) /notice of application for probate or administra-
tion],

(a) give anotice of the application to the Nisga’a Lisims Government, and

(b) if there is a will and the Nisga’a Lisims Government has requested a
copy of it within 30 days of receiving the notice under paragraph (a),
provide a copy of the will to the Nisga’a Lisims Government.

(2) An action in respect of the will of a Nisga’a citizen must not be heard by the
court at the instance of a party claiming the benefit of this Part unless a copy
of the writ of summons has been served on the Nisga’a Lisims Government.

Sources: EAA,s. 112 (1.1); WVA,s. 3

Comment: Subsection (1) corresponds to the present section 112 (1.1) of the EAA. Paragraph 117
of the Nisga’a Government Chapter of the Nisga’a Final Agreement confers a right of standing on
the Nisga’a Lisims Government in any proceeding in which the validity of the will of a Nisga’a citizen
or the devolution of the citizen’s cultural property is at issue. The requirement for notice enables the
Nisga’a Lisims Government to be in a position to exercise its right of standing.

The requirement under subsection (2) for service on the Nisga’a Lisims Government in an action
under this Part concerning a Nisga’a citizen’s will is intended to allow that Government in a position
to effectively exercise the right of standing to intervene in such an action that is conferred by para-
graph 117 of the Government Chapter of the Nisga’a Final Agreement.

Division 3 — Survivorship

Introductory Comment: When two or more people die in a common disaster, establishing their
order of death is a question of fact. But it is also a question that can have important legal implica-
tions if one or more of the deceased persons has left property by will to the others or if one or more
of the deceased persons is entitled to the property of the others by operation of statutory intestate

15. R.S.B.C. 1996, c. 490 [WVA].
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succession rules. The factual question engages a rule of law called the doctrine of lapse. A gift to
a beneficiary who predeceases a testator will lapse—it will not pass into the beneficiary’s estate. A
gift to a beneficiary who survives the testator—even for a brief time—will take effect and will pass
into that beneficiary’s estate.

Questions of survivorship, then, are often decided in litigation involving the contingent beneficiaries
or intestate successors of those who perished in a common disaster. Atcommon law, a person who
claimed an entitlement to property in these circumstances had to prove that the person he or she
was claiming through died after the other person or persons involved in the common disaster. This
task was often quite difficult to accomplish, as the evidentiary record coming out of a common
disaster was usually of little assistance in conclusively establishing the precise order of deaths. The
common law approach encouraged litigation and often resulted in gifts lapsing.

The law of survivorship was reformed by the creation of statutory presumptions. The first jurisdiction
to undertake reform in this area was the United Kingdom. It enacted a statutory rule in 1925 that
created a general presumption that applied whenever “two or more persons have died in circum-
stances rendering it uncertain which of them survived the other or others.”’® In such cases, persons
are presumed under the legislation to die in order of seniority, from oldest to youngest.

British Columbia adopted the English rule when it enacted legislation dealing with survivorship."”
The same general presumption of survivorship remains in place today." An important exception to
this general rule is found in the treatment of the death benefit payable under an insurance policy. In
British Columbia—as in the other common law provinces of Canada—these funds are subject to a
special rule that is located in the Insurance Act." Under the Insurance Act rule, the beneficiary is
presumed to have predeceased the person whose life is insured.

Although the law in British Columbia has remained largely unchanged for sixty-seven years, law
reform bodies have continued to study this area of the law and make recommendations for its
improvement. In 1971, the Uniform Law Conference of Canada (which was known at that time as
the Conference of Commissioners on Uniformity of Legislation in Canada) endorsed the Uniform
Survivorship Act?® The central provision of this uniform statute was a general presumption that is
similar to the one set out in the Insurance Act, which has the effect of removing inconsistencies that
result from having two rules. The Uniform Survivorship Act has been implemented in several
Canadian provinces.?’ The Law Reform Commission of British Columbia has also made recommen-
dations in this area.”” These recommendations included implementing the general presumption from

16. Law of Property Act, 1925, (U.K.), 15 & 16 Geo. V, c. 20, s. 184.

17. Commorientes Act, S.B.C. 1939, c. 6.

18.  Survivorship and Presumption of Death Act, R.S.B.C. 1996, c. 444, s. 2.

19. R.S.B.C. 1996, c. 226, s. 72 (life insurance); s. 109 (accident and sickness insurance).

20. See Conference of Commissioners on Uniformity of Legislation in Canada, Proceedings of the Fifty-
Third Annual Meeting (Ottawa: The Conference, 1971) at 409—-13.

21. See, e.g., Ontario: Succession Law Reform Act, R.S.0. 1990, c. S.26, Part IV; Manitoba: The
Survivorship Act, R.S.M. 1987, ¢. S250, C.C.S.M. c. S250.

22. Report on Presumptions of Survivorship (LRC 56) (Vancouver: The Commission, 1982).
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the Uniform Survivorship Act and several other refinements to the law that would have the effect of
reducing litigation and inconsistent results.

This Partimplements the recommendations made by the Law Reform Commission in the Report on
Presumptions of Survivorship.

Definition

7 In this Part, “instrument” means a will, deed, trust, insurance policy, pension,
profit-sharing, retirement or similar benefit plan, a document creating or exercis-
ing a power of appointment or power of attorney, or any other dispositive, ap-
pointive or nominative document of similar type.

Source: Uniform Simultaneous Death Act § 1 “governing instrument” (1993)

Comment: Individuals should have the freedom to displace the statutory presumptions in this Part.
The legislation permits them to do this by executing an instrument that contains a contrary intention.
This definition sets out the class of documents that qualify as instruments for the purposes of this
Part. That class is broadly defined to include all sorts of documents that are usually a part of estate
and testamentary planning. The definition is based on the definition of “governing instrument” that is
found in section 1 of the American Uniform Simultaneous Death Act (1993). The language of that
statute, which was prepared and endorsed by the National Conference of Commissioners on
Uniform State Laws, is preferred in this context to the Canadian alternatives, which tend simply to
rely on an open-ended definition of “instrument” that says nothing more than an instrument “includes
the Wills Act.”

General rule of survivorship

8 Except as otherwise provided in this Part, if 2 or more persons die at the same
time or in circumstances rendering it uncertain which of them survived the other
or others, rights to property must be determined as if each had survived the other
or others.

Source: Succession Law Reform Act, R.S.0. 1990, c. S.26,s.55 (1)

Comment: This section adopts a general presumption that is identical in substance to that in the
Uniform Survivorship Act in place of the presumption currently set out in section 2 (1) of the
Survivorship and Presumption of Death Act. The advantage of presuming that the testator has
survived the beneficiary, instead of presuming that the younger person has survived the older, is that
it ensures that the estate will devolve either to the testator’s contingent beneficiaries or on an
intestacy. This resultis not assured under the existing British Columbia rule, which may, in certain
circumstances, cause the testator’s estate to go to a stranger. This general presumption may be
displaced by the specific rules that are set out in the following sections of this Part.

Provision in an instrument for disposition of property

9 Subject to a contrary intention appearing by the instrument, if
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(a) an instrument contains a provision for the disposition of property in
any one or more of the following cases, namely, if a person designated
in the instrument

(1) dies before another person,
(i1) dies at the same time as another person, or

(ii1) dies in circumstances that make it uncertain which of them
survived the other, and

(b) the designated person dies at the same time as the other person or in
circumstances that make it uncertain which of them survived the other,

then, for the purpose of that disposition, the case for which the instrument pro-
vides i1s deemed to have occurred.

Source: Survivorship and Presumption of Death Act, R.S.B.C. 1996, c. 444 [SPDA], s. 2 (3)

Comment: This section re-enacts section 2 (3) of the Survivorship and Presumption of Death Act.
It gives the deceased the express authority to displace the general presumption of survivorship with
respect to property by providing for a different result in an instrument.

Provision in a will for substitute personal representative
10 Subject to a contrary intention appearing by the will, if

(a) a will contains a provision for a substitute personal representative
operative in any one or more of the following cases, namely, if a per-
sonal representative designated in the will

(1) dies before the testator,
(i1) dies at the same time as the testator, or

(i11) dies in circumstances that make it uncertain which of them
survived the other, and

(b) the designated personal representative dies at the same time as the
testator or in circumstances that make it uncertain which of them sur-
vived the other,

then, for the purpose of probate, the case for which the will provides is deemed
to have occurred.

Source: SPDA,s. 2 (4)

Comment: This section re-enacts section 2 (4) of the Survivorship and Presumption of Death Act.
It gives the deceased the express authority to displace the general presumption of survivorship with
respect to his or her personal representative by providing for a different result in a will. The opera-
tion of this section is similar to that of section 9.
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Survival of beneficiaries

11 (1) Subject to section 9 [provision in an instrument for distribution of property],
if a right of a beneficiary to receive an interest in property is conditional
upon the beneficiary surviving another person, and the beneficiary and the
other person die at the same time or in circumstances rendering it uncertain
which of them survived the other, the beneficiary is deemed not to have
survived the other person.

(2) Subject to section 9 [provision in an instrument for distribution of property],
if property is left to 2 or more beneficiaries or the survivors or survivor of
them, and all of them die at the same time or in circumstances rendering it
uncertain which of them survived the other or others, the property must be
divided into as many equal shares as there are beneficiaries and these shares
are to be distributed respectively to those persons who would have taken in
the event that each of the beneficiaries had survived.

Source: Uniform Simultaneous Death Act (1953) § 2, reproduced in LRCBC, Report on Presumptions of
Survivorship at 27

Comment: This section addresses an issue that is not adequately covered by the general rule of
survivorship in the Uniform Survivorship Act. An example of when it would apply is provided in the
Report on Presumptions of Survivorship:*®

A, who is deceased, left a gift to B and C for life, and then to the survivor of them.
B and C die in circumstances rendering it uncertain which of them survived the
other. B is younger than C.

As the Law Reform Commission observed, the general rule of survivorship in the Uniform
Survivorship Act is of no assistance in this case, and the existing presumption in the Survivorship
and Presumption of Death Act would have the effect of awarding the gift to B's successors. But,
since the testator did not distinguish between B and C, it is not desirable for the law to favour one
over the other. This section resolves the problem by providing that the gift will be shared equally
between B's and C’s successors.

The language of this provision is based on a provision that appeared in an earlier iteration of the
American Uniform Simultaneous Death Act.**

Simultaneous death of joint tenants

12 Where 2 or more persons hold legal or equitable title to property as joint tenants,
or with respect to a joint account, and all of them die at the same time or in
circumstances rendering it uncertain which of them survived the other or others,

23. Ibid. at 19.

24. See Reporton Presumptions of Survivorship, ibid., Appendix B at 27 (reproducing the text of the earlier
version of the Uniform Simultaneous Death Act, which contains this provision as section 2).
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each person is deemed, for the purposes of section 8 [general rule of
survivorship] to have held as tenants in common with the other or with each of
the others in that property.

Source: Succession Law Reform Act, R.S.0. 1990, c. S.26, s. 55 (2)

Comment: The Survivorship and Presumption of Death Act does not address the issue of
survivorship in connection with a common disaster involving joint tenants. This section, which is
based on a provision in the Uniform Survivorship Act, provides a default rule for these circum-
stances. The section has the effect of converting the joint tenancy into a tenancy in common. This
conversion will ensure that the estate of each deceased joint tenant will receive that deceased joint
tenant’s share in the property. If one joint tenant survives the common accident, however, the
operation of the ordinary rules of joint tenancy will apply and that joint tenant take the entire property
by virtue of the right of survivorship.

Requirement that person survive deceased by 5 days

13 (1) A person who fails to survive the deceased person by 5 days is deemed to
have predeceased the deceased for all purposes affecting the property of the
deceased, or any property of which the deceased is competent to dispose.

(2) Where 2 or more persons hold legal or equitable title to property as joint
tenants, or with respect to a joint account, if

(a) it cannot be established that one of the 2 joint tenants survived the
other joint tenant by 5 days, then one-half of the property passes as if
one had survived by 5 days and one-half as if the other had survived
by 5 days;

(b) there are more than 2 joint tenants and it cannot be established that at
least one of them survived the others by 5 days, then the property must
be divided into as many equal shares as there are joint tenants and
these shares are to be distributed respectively to those persons who
would have taken in the event that each of the joint tenants had sur-
vived.

(3) Unless it is established that a person has survived a deceased person by 5
days, or for a longer period if required by an applicable instrument, then for
the purposes of this section that person is deemed to have predeceased the
deceased.

(4) This section does not apply to the appointment of a personal representative
in a will.

Sources: subs (1)-(3): Mont. Code Ann. § 72-2-114 (2005); Uniform Simultaneous Death Act § 4 (1993);
subs. (4): original
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Comment: This section implements a recommendation of the Law Reform Commission that has the
effect of “extend[ing] the idea of simultaneous death.””® The section is based on a provision of the
American Uniform Probate Code, but its underlying idea will be familiar to anyone who has ever
made a will. Under the current law of British Columbia, if it can be established that one person has
survived another, even for a moment, then that second deceased is entitled to inherit either under
the first deceased’s will or as the intestate successor of the first deceased. This rule may create
anomalous or unintended results, so most professionally prepared wills avoid it by providing that a
gift will only take effect if the beneficiary survives the testator for some pre-determined period. This
section adopts that concept into the general statutory law of the province.

The Law Reform Commission observed that this provision makes it more likely that a deceased’s
wishes will be honoured. Ifthe deceased has made a will, then chances are this provision will have
the effect of ensuring that the person the deceased intended to benefit will receive the gift. Further,
this provision will diminish the number of multiple administrations.*®

The Law Reform Commission explained that five days was chosen as the statutory period of
survivorship for the following reasons:*’

The Uniform Probate Code sets a period of survivorship at 120 hours. Any period
of time must be arbitrarily selected, and there is little difference between selecting
a period of 120 hours (or five days), two weeks or a month. The period selected by
will draftsman is often 30 or 60 days. In our opinion, a shorter period than either of
those is desirable if only because it is less likely to be inconvenient with respect to
administering the deceased’s estate. The period set by the Uniform Probate Code
should be satisfactory. We do not think, however, that period should be deter-
mined in hours. Requiring a beneficiary or next-of-kin to survive the deceased by
five days, rather than 120 hours, should avoid problems which may arise of estab-
lishing exactly what time the deceased died. In some cases it is clear the de-
ceased died on, for example, a Thursday, but there is no evidence respecting what
time on Thursday death occurred.

The Interpretation Act directs how time expressed in days is to be calculated. The
Act directs that the first day is excluded and the last day included. If the deceased
dies on a Tuesday, the beneficiary must survive until the end of Sunday to inherit.

As few Canadian jurisdictions have similar legislation,? conflict of laws issues may arise where a
deceased has property in other provinces in addition to British Columbia. But, as the Law Reform

25. Report on Presumptions of Survivorship, ibid. at 21.
26. Ibid.

27. Ibid. at 21-22 [footnote omitted]. The statutory rules for the computation of time referred to in the
quotation are now found in Interpretation Act, supra note 1, s. 25.

28. See Saskatchewan: The Survivorship Act, 1993, S.S. 1993, c. S-67.1, s. 4 (5-day survivorship period);
New Brunswick: Survivorship Act, SN.B. 1991, c. S-20, s. 6 (10-day survivorship period). These
provisions are not identical in all respects to the provision in our draft legislation, but their effect is
similar in nature.
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Commission pointed out, these problems do not override the fact that this provision “promotes the
fairest result,” and should not stand in the way of enactment.”

Subsection (3) permits this rule to be displaced by an instrument. But the instrument may only
substitute a period longer than the five days set out in this section. The five-day survivorship period
cannot be shortened or eliminated by an instrument.

Subsection (4) does not appear in the American model. It has been added to this legislation to
make it clear that this provision is not intended to apply to personal representatives. Personal
representatives have duties that commence with the testator’s death. It would be undesirable to
create a period of uncertainty where a personal representative’s authority is subject to a condition of
surviving the testator for five days.

Application

14 (1) Despite any other provision in this Act, this Division does not apply if a
contrary intention appears in an instrument.

(2) This Division is subject to sections 72 [simultaneous deaths] and 109 [si-
multaneous deaths] of the Insurance Act.

Source: subs. (1): Uniform Simultaneous Death Act § 6; subs. (2): original

Comment: Subsection (1) preserves the right to oust the presumptions contained in this Part by
setting out a contrary intention in a will or other instrument. Subsection (2) maintains the position of
treating the proceeds of life insurance policies and accident and sickness insurance policy in
accordance with the rules set outin the Insurance Act. This practice is well-settled and there is little
reason to change it. Further, the general presumption set out in this Part resembles the general
presumption in the Insurance Act, which will lower the chances of insurance proceeds and the
decedent’s estate being treated inconsistently.

PART 2 — INTESTATE SUCCESSION

Introductory Comment: This Part corresponds to Part 10 of the current Estate Administration Act,*
which prescribes how the estate of a person who dies intestate is to be distributed. Many provisions
of the EAA have been carried forward into this Part. In doing so, an attempt has been made to
impose a more logical ordering of provisions and, in some cases, to modernize the drafting.

Also carried forward are a number of common law rules which have not been the subject of legisla-
tion. In some cases they are carried forward implicitly, simply by leaving the legislation silent on
them. In a few cases the common law rule has been restated for greater clarity.

This Part also embodies a number of significant changes from the existing law. The rights of a
surviving spouse have been enhanced. First, the preferential share of the spouse in an intestacy
has been increased, with the amount of the increase depending on whether the issue of the de-
ceased are also issue of the spouse. The concept of giving the surviving spouse a life interest in the

29. Report on Presumptions of Survivorship, supra note 22 at 22.

30. Supra note 6.
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spousal home has not been carried forward. Instead, a surviving spouse will have the right to
compel the personal representative to appropriate the spousal home toward the total or partial
satisfaction of the spouse’s entitlement under this Part.

Another major change, more significant perhaps in theory than in practice, concerns distribution if
the intestate left no surviving spouse or issue. The current law calls for distribution equally among
the next of kin of equal degree of kinship to the intestate, subject to the rights of the deceased’s
spouse. As this sometimes results in close and fairly remote relatives receiving the same share, this
rule would be replaced by a parentelic system of ranking. Under the parentelic system, the right to
inherit belongs first to the spouse and issue of the deceased and then follows the line of descent
from the closest common ancestor of the deceased person and the claiming relative, rather than
depending on degrees of kinship.

Finally, the “deemed lapse” concept, under which a gift to a spouse is automatically revoked when
the spousal relationship ends, would now be made applicable in an intestacy. This is the concept
that underlies section 16 of the current Wills Act®" and is carried forward in section 43 of this Act.

A number of lesser changes have also been introduced. In all cases changes from the current law
are identified and explained in greater detail in the comments to individual provisions.

Division 1 — Interpretation, Application and Validity

Interpretation
15 In this Part:

“household furnishings” means tangible personal property usually associated
with the enjoyment by the spouses of the matrimonial home;

“jssue” includes all lineal descendants of the ancestor;

“net value” means the value of an intestacy estate wherever located, both in and
out of British Columbia, after payment of the charges on it and the debts,
funeral expenses, expenses of administration and probate fees but does not
include the value of household furnishings passing to a spouse under section
23 (2) [intestate leaving spouse and issue].

Sources: EAA, ss. 83, 85, 96

Comment: Itis necessary to construct a matrix of definitions that is sufficiently general to accommo-
date the variety of circumstances that may surround an intestacy. The deceased may have made a
valid will leaving “Blackacre” to a named beneficiary, but which is silent on the disposition of the
residue of the estate. The will may or may not have appointed an executor. The will may have
undergone some authentication process in another jurisdiction and been “resealed” in British
Columbia. These subtleties make it misleading to speak simply of “the estate” to refer to the prop-
erty passing on intestacy (EAA, section 83) or the issue of letters of administration as a trigger for
the running of time (EAA, section 98 (3)).

31. Supra note 5.
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The application of the general definition provisions at the beginning of this Act must not be over-
looked. In particular, section 1 (2) which defines when a spousal relationship does or does not exist
is critical to the application of a number of sections in this part. Comments on specific definitions are
set out below.

“household furnishings”—This definition is derived from EAA, section 96. Itis used in the definition
of “net value and in section 23.

“issue”—This definition is drawn from section 83 of the EAA. Itis used in sections 17, 22 to 25, 30,
and 32.

“net value” is derived from EAA, section 85, and is used in section 23.

Division 2 — General Rules Concerning Intestate Succession

Dower and curtesy abolished

16 The common law estates of dower and curtesy are abolished.
Source: EAA, s. 95
Comment: This carries forward section 95 of the EAA, which abolishes certain obsolete estates.

Distribution to issue

17 (1) When a distribution is to be made under this Part to the issue of a person, the
property that is to be so distributed must be divided into a number of equal
shares equivalent to the number of

(a) living issue, plus
(b) deceased issue who have left descendants surviving the testator,

in the generation nearest to the person that contains one or more surviving
members.

(2) Subject to subsection (3), each living member of the generation nearest to
the person that contains one or more surviving members is to receive one
share and the share that would go to each deceased member if living is to be
divided among that member’s issue in the same manner as under subsection
(1) and this subsection.

(3) Distribution to issue under subsections (1) and (2) as a result of a parent
having predeceased the intestate ends with the children of a brother or sister
of the intestate.

Source: EAA, s. 84

Comment: Section 17 carries forward the same policy as section 84 of the EAA. This section
confirms that distribution to the issue of a deceased person is to be on a basis known as per stirpes
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(rather than on a per capita basis in which each living member of the issue would receive an equal
share, regardless of the generation to which each member belongs.) Under per stirpes distribution,
the share of the estate that a deceased parent would have been entitled to receive if that parent had
been living is divided among the children of the deceased parent. Each surviving child receives one
of those shares and the process of division is repeated in the case of deceased children who have
living descendants.

There are several methods of per stirpes distribution in use. The method described in subsections
(1) and (2) is one that is commonly followed, in which the initial division of the estate occurs in the
first generation following the deceased person in which there are living members. References to
distribution to issue are found in sections 23 and 24.

Children or more remote issue who take in whole or in part the share that would have gone to a
parent or other ancestor if the ancestor had been alive to receive it are said to take “by representa-
tion.” Subsection (3) carries forward a prohibition found in sections 87 (2), 88, and 89 of the EAA on
taking by representation beyond the level of the children of brothers and sisters, aunts and uncles of
the intestate. In other words, nephews, nieces, and first cousins may take their deceased parent’s
share, but more remote relatives may not do so. Instead, what would have been the deceased
parent’'s share would go to increase the size of the shares taken by the other successors in the
same generation as the parent or an earlier generation. This serves to limit the fragmentation of
estates and avoid long and expensive searches for remotely related successors who may have had
little or no connection with the intestate during the intestate’s life.

Posthumous births

18 Descendants and relatives of the intestate, conceived before the person’s death
but born afterwards, inherit as if they had been born in the lifetime of the intes-
tate and had survived the intestate.

Source: EAA s. 91

Comment: This provision carries forward the rule currently contained in section 91 of the EAA
concerning successors who are conceived but not born at the time of the intestate’s death. These
successors are treated as if they had been born at the intestate’s death and therefore are entitled to
inherit.

Spouse deemed to predecease intestate

19 (1) A person who was a spouse of an intestate is deemed to have predeceased
the intestate if, prior to the death of the intestate,

(a) the person and the intestate were spouses to whom Part 5 [matrimo-
nial property] of the Family Relations Act applied, and

(b) an event occurred during the lifetime of the intestate that would cause
an interest in family assets to arise in favour of the spouse of the intes-
tate under that Part.

(2) The operation of subsection (1) is not affected by

(a) asubsequent reconciliation of the intestate and the spouse, or
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(b) the fact that immediately after an event referred to in subsection (1)
occurred the parties continued to be spouses within the meaning of
this Act.

Source: original

Comment: This provision is the intestacy counterpart of section 43 which in turn carries forward the
policy of section 16 of the Wills Act. That policy is to prevent over-compensation of the surviving
party to a spousal relationship by causing rights of inheritance between the spouses to lapse when
a division of family assets has taken place by operation of Part 5 of the Family Relations Act.

This proposed section must be read in conjunction with the definition of “spouse” in section 1 (2)
which sets out the general rule as to when a spousal relationship exists for the purposes of this Act.
In particular, a person ceases to be a spouse after a two year separation made with the requisite
intent to live separate and apart on a permanent basis. This applies equally whether the spousal
relationship arises through a legal marriage or a marriage-like relationship of more than two years’
duration. (Section 98 (1) of the EAA currently makes separation for more than one year a bar to
intestate inheritance by a spouse.)

The deemed lapse provided in this section will, therefore, be relevant only where an event referred
to in subsection (1) occurs within two years of the date of the intestate’s death.

Spousal share if 2 or more persons are entitled as spouse

20 For the purposes of this Part, if 2 or more persons are entitled as a spouse they
share the spousal share in the intestacy estate in the portions determined by the
court as the court considers just or as the parties may agree.

Source: EAA, s. 85.1

Comment: The fact that persons can be spouses for the purposes of this Act in the absence of a
legal marriage raises the possibility that two or more persons could be spouses of the intestate for
the purposes of succession. In such a case the determination of their respective entitlements is left
to the court if the parties cannot agree. This section carries forward section 85.1 of the EAA, but also
clarifies that the apportionment of the spousal share may take place by agreement as well as by
court order.

Uniform construction with laws of other provinces

21 This Part must be so interpreted and construed as to effect the general purpose of
making uniform the law of those provinces that enact identical or substantially
the same provisions.

Source: EAA, s. 99

Comment: This provision is carried forward from EAA, section 99. This provision may be particu-
larly important in the application of the parentelic scheme of distribution set out in section 24, since
the Province of Manitoba has adopted somewhat similar legislation, based on the version of the
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Uniform Intestate Succession Act currently promulgated by the Uniform Law Conference of
Canada.”

Division 3 — Distribution of Intestacy Estate

Introductory Comment: A feature of Division 3 that should be noted is that the “hotchpot” provision
currently found in EAA, section 92 is not carried forward.*® It is not considered tenable in light of
today’s standards and practices to presume that an intestate will have intended advances made to
a child during the intestate’s lifetime as gifts to be taken into account in an intestacy distribution.
Where such an intent exists, it is more likely to be found in a will.

Intestate leaving spouse but no issue
22 If an intestate dies leaving a spouse but no issue, the intestacy estate goes to the
spouse.

Source: EAA s. 83

Comment: This section carries forward the current rule found in EAA section 83. A surviving
spouse takes the entire intestacy estate where the deceased leaves no surviving issue.

Intestate leaving spouse and issue
23 (1) This section applies if an intestate dies leaving a spouse and surviving issue.
(2) The spouse is entitled to
(a) the household furnishings, and

32. Intestate Succession Act, C.C.S.M. c. 185, s. 4. The Manitoba version of the parentelic scheme, how-
ever, provides for per capita distribution at each generation rather than per stirpes. This results in a
difference in the size of the share taken by each member of the same generation, but not in the identity
of who is entitled to take. The Uniform Intestate Succession Act, like the provisions recommended here,
prescribes a form of per stirpes distribution. See the commentary to section 17 above.

33. 92 (1) If any child of a person who has died wholly intestate has been advanced by the intestate by
portion, the portion must be reckoned, for the purposes of this section only, as part of the estate
of the intestate distributable according to law.

(2) If the advancement is equal to or greater than the share of the estate that the child would be
entitled to receive as above reckoned, the child and the child’s descendants must be excluded
from any share in the estate.

(3) If the advancement is not equal to the share, the child and the child’s descendants are entitled
to receive so much only of the estate of the intestate as is sufficient to make all the shares of
the children in the estate and advancement equal as nearly as can be estimated.

(4) The value of any portion advanced is deemed to be that which has been expressed by the intes-
tate or acknowledged by the child in writing, otherwise the value is the value of the portion
when advanced.

(5) The onus of proving that a child has been maintained or educated, or has been given money,
with a view to a portion is on the person so asserting, unless the advancement has been ex-
pressed by the intestate, or acknowledged by the child, in writing.
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(b) a preferential share of the intestacy estate as provided in subsections
(3) and (4).

(3) Ifthe issue are all issue of both the intestate and the spouse, the preferential
share is $300 000 or a greater amount as may be prescribed by regulation.

(4) If all the issue are not common to the intestate and the spouse, the preferen-
tial share is $150 000 or a greater amount as may be prescribed by regula-
tion.

(5) If the net value of the intestacy estate is less than the spouse’s preferential
share, the intestacy estate goes to the spouse.

(6) If the net value of the intestacy estate is greater than the spouse’s preferen-
tial share,

(a) the spouse has a charge on the intestacy estate for the amount of the
preferential share, and

(b) the residue of the intestacy estate, after satisfaction of the preferential
share, must be distributed:

(1) one half to the spouse, and

(i1) one half to the issue.
Source: EAA, s. 85

Comment: This section addresses the situation where the intestate is survived by both a spouse
and issue. It carries forward, with significant modifications, the distribution currently mandated by
section 85 of the EAA. The changes introduced in this section are described below.

The preferential share of the surviving spouse is much more generous than the current law provides.
The figure for the basic share of $65,000 would be raised to either $150,000 or $300,000, with the
ability to increase these amounts further by regulation. This will permit periodic revisions of the
figures without the necessity of formal amendments to the Act. An increase in the spousal preferen-
tial share is considered long overdue. In 1983 the Law Reform Commission of British Columbia
recommended it be increased to $200,000, and that the figure be variable by regulation.** Saskatch-
ewan currently sets the preferential share at $100,000°° and Ontario at $200,000.*° In light of estate
values typically encountered in British Columbia and contemporary standards and testamentary
practices that favour generous treatment of the surviving spouse, it is thought fair to allow the
surviving spouse the first $300,000 in an intestacy.

34. Law Reform Commission of British Columbia, Report on Statutory Succession Rights (LRC 70) (Van-
couver: The Commission, 1983) at 28.

35. The Intestate Succession Act, 1996, S.S. 1996, c. I-13.1, 5. 6 (1).

36. Succession Law Reform Act, supra note 21, s. 45 (5); O. Reg. 54/95,s. 1.
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The value of the basic share will be determined by whether all surviving issue are issue of both the
intestate and the spouse (common issue). If they are, then the surviving spouse is entitled to the
larger amount. This reflects an assumption thatin most cases the common issue will likely succeed
to the spouse’s share if it is not exhausted on the spouse’s death. Moreover, the spouse is much
more likely to use the preferential share, at least in part, to confer benefits on common issue during
his or her lifetime.

Where the issue of the intestate includes persons who are not also issue of the surviving spouse the
strength of this assumption is considerably weakened, and the possibility of a competition between
the surviving spouse and the non-common issue is much greater. To ensure fairness in this situation
the basic share of the surviving spouse is set at the lesser amount, thus enhancing the possibility
that some assets will be available to the non-common issue. This feature of the section takes
account of the prevalence of blended families in Canadian society in the present day.

If any property remains after satisfying the basic share of the surviving spouse, that property is
divided one half to the spouse and one half to the issue (whatever their numbers). Here again the
surviving spouse is more generously treated than under the current legislation, which gives the
spouse only one third of the residue if there were two or more children of the intestate, either alive at
the time of the intestate’s death or leaving issue.

Intestate leaving no surviving spouse

24 Subject to section 25 [kindred and exclusion of remote kindred], if there is no
surviving spouse the intestacy estate must be distributed as follows:

(a) to the issue of the intestate;

(b) if there is no surviving issue, to the parents of the intestate in equal
shares or to the survivor of them;

(c) if there is no surviving issue or parent, to the issue of the parents or
either of them;

(d) ifthere is no surviving issue, parent or issue of a parent, but the intes-
tate is survived by one or more grandparents or issue of grandparents,

(1) one half of the intestacy estate to the paternal grandparents in
equal shares or to the survivor of them, but if there is no surviv-
ing paternal grandparent, to the issue of the paternal grandpar-
ents or either of them, and

(i1) one half of the intestacy estate to the maternal grandparents or
their issue in the same manner as provided in subparagraph (i),

but if there is only a surviving grandparent or issue of a grandparent
on either the paternal or maternal side, the entire intestacy estate to the
kindred on that side in the same manner as provided in subparagraph
®;

(e) ifthere is no surviving issue, parent, issue of a parent, grandparent or

issue of a grandparent but the intestate is survived by one or more
great-grandparents or issue of great-grandparents,
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(1) one half of the intestacy estate to the paternal great-grandpar-
ents or their issue in two equal shares, as follows:

(A) one share to the parents of the paternal grandfather in
equal shares or to the survivor of them, but if there is no
surviving parent of the paternal grandfather, to the issue
of the parents of the paternal grandfather or either of
them, and

(B) one share to the parents of the paternal grandmother or
their issue in the same manner as provided in paragraph

(A),

but if there is only a surviving great-grandparent or issue of a
great-grandparent on either the paternal grandfather’s or pater-
nal grandmother’s side, one half of the intestacy estate to the
kindred on that side in the same manner as provided in clause
(A), and

(i1) one half of the intestacy estate to the maternal great-grandpar-
ents or their issue in the same manner as provided in subpara-

graph (i),

but if there is only a surviving great-grandparent or issue of a great-
grandparent on either the paternal or maternal side, the entire intestacy
estate to the kindred on that side in the same manner as provided in
subparagraph (i).

Source: Uniform Intestate Succession Act, s. 4 (1)

Comment: This section embodies the parentelic system of intestate distribution that replaces the
current scheme based on degrees of kinship (EAA, sections 86 to 89). Its drafting is based on the
Uniform Intestate Succession Act promulgated and recommended for adoption by the Uniform Law
Conference of Canada. Under the parentelic system, the line of the closest common ancestor is
exhausted before other relatives will share in the estate. The spouse and issue of the intestate
inherit first. If there is no spouse or issue, the estate passes to the parents. The issue of the intes-
tate’s parents inherit next. If this line fails, half the estate goes to the paternal grandparents, their
survivor, or their issue, and half to the maternal grandparents, their survivor, or their issue. If the
intestate is not survived by issue of grandparents, the estate is divided equally between the maternal
and paternal great-grandparents, or the survivor of them, or their issue. If there is only a surviving
great-grandparent, or issue on one side, the entire estate goes to the kindred on that side. No
inheritance rights are recognized beyond the surviving issue of a great-grandparent.

In many cases the parentelic system will produce the same result as the degrees of kinship system.
Differences emerge only where it is necessary to distribute among next of kin more remote than
siblings of the intestate. Under the degrees of kinship system used in B.C., it is possible for closer
and more remotely descended relatives to obtain equal shares. Under the parentelic system,
descendants of the nearest common ancestor will always take before descendants of a more remote
ancestor. It can be extremely expensive to search for relatives of a deceased person and the
expense usually rises with the level of remoteness involved. The parentelic system also tends to
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divide the estate more evenly between the two sides of the intestate’s family than the degrees of
kinship system.

An extensive discussion of the parentelic system may be found in the reports of the Manitoba Law
Reform Commission and the Alberta Law Reform Institute dealing with intestate succession.*

Kindred and exclusion of remote kindred

25 (1) For the purpose of this Part, degrees of kindred are to be computed by count-
ing upward from the intestate to the nearest common ancestor and then
downward to the relative.

(2) The kindred of the half blood inherit equally with those of the whole blood
in the same degree.

(3) For the purposes of applying section 24 [intestate leaving no surviving
spouse] all persons of the fifth, or greater, degree of kindred to the intestate
are presumed to predecease the intestate and any part of the intestacy estate
to which such a person would otherwise be entitled must be distributed
accordingly.

(4) Subsection (3) does not affect the right of
(a) issue of the deceased to succeed on an intestacy, or

(b) a person to apply under the Escheat Act on the basis of a legal or
moral claim upon the former owner of an estate that has escheated or
passed to the government as property to which no person is entitled to
succeed as the owner.

Sources: subs. (1)—(2): EAA, s. 90; subs. (3)—(4): original

Comment: This section sets out the rules for determining degrees of kinship (also called “consan-
guinity”) and imposes a new limit on how far the right to inherit based on kinship will extend.

Subsection (1) is substantially similar to EAA, section 90 (1). It indicates how to determine the
degree of kinship between two related persons. With the adoption of the parentelic scheme for
distribution to persons other than the spouse or issue of the intestate (see section 24), degrees of
kinship will no longer determine who inherits, but are only a means of identifying the point at which
intestate succession rights are cut off.

Subsection (2) carries forward section 90 (2) of the EAA.
Subsection (3) cuts off at the fourth degree of kinship the entitlement of persons who are not issue

of an intestate to share in the intestacy. The purpose of this change is pragmatic—to prevent
depletion of the estate by the expense associated with searching for remote kindred of the deceased

37. See Manitoba Law Reform Commission, Report on Intestate Succession (Rep. # 61) (Winnipeg: The
Commission, 1985) at 29; Alberta Law Reform Institute, Reform of the Intestate Succession Act (Rep.
No. 78) (Edmonton: The Institute, 1999) at 151. See also Uniform Probate Code § 2-103 (1991).
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and to reduce the burden on personal representatives. This section reflects an assumption that most
people are not “close” to their remote kindred. The cut-off at the fourth degree would permit first
cousins to inherit on intestacy, but more remote kindred would be excluded.

Undoubtedly there will be cases where a person has formed a special relationship with a more
remote relation and may wish to benefit that person on death. This would normally be done by
making a will rather than through the operation of intestacy rules which would not only benefit the
person intended but also every other claimant of equal rank—most of whom would probably have
been unknown to the deceased.

If there is no surviving relative of the fourth or less degree, the intestate estate would pass to the
Crown under the general law of escheat (concerning real property) and bona vacantia (concerning
personal property). Under the Escheat Act, as modified by recommendations in this Final Report, a
person may petition the Attorney General for satisfaction of a legal or moral claim to property that
has passed to the Crown as having no owner. Subsection (4) preserves the ability of a remote
relative to present such a claim and have it considered by the Attorney General.

Division 4 — Spousal Home

Introductory Comment: In 1972 the EAA was amended to give the surviving spouse a life estate in
the family home. This feature of the Act was severely criticized by the Law Reform Commission of
British Columbia in its Report on Statutory Succession Rights.*®* The Law Reform Commission
observed that the life estate created a variety of administrative problems, including issues as to the
division of responsibility in relation to the property. The usual rules for its apportionment are not a
good fit with this statutory life estate.

The Commission also observed that the life estate creates problems in the allocation of estate
assets. What relation does the life estate bear to the preferential share of the surviving spouse?
Does the burden of the life estate fall wholly on the other beneficiaries? If these beneficiaries are
minors, matters are further complicated. The Commission also referred to valuation problems raised
by the existence of the life estate.

The Commission concluded that the basic concern behind the statutory life estate is to ensure
adequate provision for the surviving spouse, who would be better served by a more generous
preferential share of the intestacy estate rather than a life interest in property that may no longer suit
the needs of the spouse, given the change in circumsta