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Commercial Tenancy Act Reform Project Committee
The British Columbia Law Institute formed the Commercial Tenancy Act Reform Project Committee in August 2007. The committee’s mandate is to study the law relating to commercial tenancies in British Columbia, to identify defects in the existing legislation governing commercial tenancies, to examine the leading options for reform, and to make recommendations for a new Commercial Tenancy Act. These recommendations will be contained in the final report of the committee. This final report is scheduled for publication in June 2009.

The members of the committee are:
	Richard Olson—chair

(associate counsel, McKechnie & Co.)
	Arthur L. Close, Q.C.

(director, British Columbia Law Institute)

	Sandy Lloyd


(former partner, Borden Ladner


Gervais LLP)
	Ann McLean


(solicitor, Legal Services Branch,


Ministry of Attorney General)

	Justice Mary V. Newbury


(Court of Appeal for British Columbia)
	Greg Umbach


(partner, Blake, Cassels & Graydon LLP)


Kevin Zakreski (staff lawyer, British Columbia Law Institute) is the project manager.

For more information, visit us on the World Wide Web at:

http://www.bcli.org/bclrg/projects/commercial-tenancy-act-reform-project
Call for Responses
We are interested in your response to this consultation paper. It would be helpful if your response directly addressed the tentative recommendations set out in this consultation paper, but it is not necessary. We will also accept general comments on reform of the Commercial Tenancy Act.

The best way to submit a response is to use a response booklet. You may obtain a response booklet by contacting the British Columbia Law Institute or by downloading one at <http://www.bcli.org/bclrg/projects/commercial-tenancy-act-reform-project>. You do not have to use a response booklet to provide us with your response.

Responses may be sent to us in one of three ways—

by mail:
British Columbia Law Institute

1822 East Mall

University of British Columbia

Vancouver, BC   V6T 1Z1

Attention: Kevin Zakreski

by fax:
(604) 822-0144

by email:
cta@bcli.org

If you want your response to be considered by us as we prepare final report for the Commercial Tenancy Act Reform Project, then we must receive it by 31 March 2009.
RESPONSE
Name:      


Organization:      


Position:      


You may provide us with your name, the name of any organization you represent, and the title of your position within that organization, if you wish. You do not have to give us any of this information. You may still submit your response even if you leave some or all of the above spaces blank.

You may respond to all or some of the tentative recommendations in this response booklet. If you wish to provide a more extensive comment than space permits, then please use the additional pages at the end of this response booklet.

Your response will be used in connection with the Commercial Tenancy Act Reform Project. It may also be used as part of future law reform work by the British Columbia Law Institute or its internal divisions. All responses will be treated as public documents, unless you expressly state in the body of your response that it is confidential. Respondents may be identified by name in the final report for the project, unless they expressly advise us to keep their name confidential. Any personal information that you send to us as part of your response will be dealt with in accordance with our privacy policy. Copies of our privacy policy may be downloaded from our website at: <http://www.bcli.org/privacy>.
The numbers in parentheses refer to pages in the consultation paper where the tentative recommendation is discussed.
	1. The Commercial Tenancy Act should be repealed and replaced with a new Commercial Tenancy Act.   (21–22)
 FORMCHECKBOX 
 Agree
 FORMCHECKBOX 
 Disagree

Comments:      




	2. Commercial leases should continue to be subject to the requirement in section 59 of the Law and Equity Act that most leases be in writing.   (23–25)
 FORMCHECKBOX 
 Agree
 FORMCHECKBOX 
 Disagree

Comments:      




	3. The writing requirement for commercial leases and agreements for lease should continue to be subject to the exception for leases or agreements for lease with a term of three years or less.   (26–27)
 FORMCHECKBOX 
 Agree
 FORMCHECKBOX 
 Disagree

Comments:      




	4. Section 59 (2) of the Law and Equity Act should be amended to provide that the exception to the formalities of writing only extend to leases or agreements for lease with a term of three years or less if (a) there is actual occupation under the lease and (b) any option or covenant to renew does not have the potential to extend the lease term beyond three years.   (27–28)
 FORMCHECKBOX 
 Agree
 FORMCHECKBOX 
 Disagree

Comments:      




	5. A new Commercial Tenancy Act should not include a provision dealing with the registration of leases.   (29–31)
 FORMCHECKBOX 
 Agree
 FORMCHECKBOX 
 Disagree

Comments:      




	6. A new Commercial Tenancy Act should contain a provision abolishing interesse termini.   (31–36)
 FORMCHECKBOX 
 Agree
 FORMCHECKBOX 
 Disagree

Comments:      




	7. A new Commercial Tenancy Act should not abrogate any existing terms implied at common law in commercial leases, but it should also contain certain terms implied by the statute.   (38–39)
 FORMCHECKBOX 
 Agree
 FORMCHECKBOX 
 Disagree

Comments:      




	8. A new Commercial Tenancy Act should imply a statutory covenant for quiet enjoyment modelled on the covenant currently found in the Land Transfer Form Act in commercial leases.   (39–42)
 FORMCHECKBOX 
 Agree
 FORMCHECKBOX 
 Disagree

Comments:      




	9. A new Commercial Tenancy Act should contain an implied term requiring the landlord not to derogate from its grant of a lease.   (42–43)
 FORMCHECKBOX 
 Agree
 FORMCHECKBOX 
 Disagree

Comments:      




	10. A new Commercial Tenancy Act should contain an implied term requiring the tenant to pay the rent payable under the lease when it comes due.   (43–44)
 FORMCHECKBOX 
 Agree
 FORMCHECKBOX 
 Disagree

Comments:      




	11. A new Commercial Tenancy Act should contain an implied term giving a landlord a right to terminate the lease and re-enter the leased premises if the rent is in arrears or if the tenant has breached any other covenant of the lease, if the landlord gives the tenant 10 days written notice at the leased premises of its right to terminate the lease and re-enter the leased premises and the tenant fails to pay the arrears of rent or remedy the breach.   (44–46)
 FORMCHECKBOX 
 Agree
 FORMCHECKBOX 
 Disagree

Comments:      




	12. A new Commercial Tenancy Act should contain an implied term requiring a tenant to use the premises responsibly during the term of the lease and to repair damage caused by the tenant, except where the landlord’s insurance covers the damage.   (46–47)
 FORMCHECKBOX 
 Agree
 FORMCHECKBOX 
 Disagree

Comments:      




	13. A new Commercial Tenancy Act should allow the statutory implied terms to be displaced by the express agreement of the parties.   (48)
 FORMCHECKBOX 
 Agree
 FORMCHECKBOX 
 Disagree

Comments:      




	14. A new Commercial Tenancy Act should not prescribe a standard form lease by regulation, which parties could use by their express assent.   (48–49)
 FORMCHECKBOX 
 Agree
 FORMCHECKBOX 
 Disagree

Comments:      




	15. A new Commercial Tenancy Act should contain a provision imposing an obligation on a landlord to act reasonably in considering whether to grant or withhold consent to an assignment or a subletting of the lease.   (50–52)
 FORMCHECKBOX 
 Agree
 FORMCHECKBOX 
 Disagree

Comments:      




	16. A new Commercial Tenancy Act should impose a default obligation on landlords to act reasonably in considering whether to grant or withhold consent to an assignment or a subletting, which may be varied or excluded by the express agreement of the parties.   (52–53)
 FORMCHECKBOX 
 Agree
 FORMCHECKBOX 
 Disagree

Comments:      




	17. A new Commercial Tenancy Act should not declare that any purported attempt to prohibit an assignment or a subletting of the term of a commercial lease is void and unenforceable.   (53–54)
 FORMCHECKBOX 
 Agree
 FORMCHECKBOX 
 Disagree

Comments:      




	18. A new Commercial Tenancy Act should not contain a provision allowing landlords only to claim reimbursement of reasonable expenses incurred in connection with considering a proposed assignment or subletting.   (54)
 FORMCHECKBOX 
 Agree
 FORMCHECKBOX 
 Disagree

Comments:      




	19. A new Commercial Tenancy Act should contain a requirement for landlords to act reasonably in considering whether to grant or withhold consent to an assignment or a subletting that only applies to leases entered into after the legislation comes into force.   (55)
 FORMCHECKBOX 
 Agree
 FORMCHECKBOX 
 Disagree

Comments:      




	20. A new Commercial Tenancy Act should contain a provision that provides that any subtenant will continue to be bound by the sublease in the event a merger or surrender of the head lease.   (56–57)
 FORMCHECKBOX 
 Agree
 FORMCHECKBOX 
 Disagree

Comments:      




	21. A new Commercial Tenancy Act should carry forward the policy of section 8 of the current Commercial Tenancy Act and provide that a subtenant will continue to be bound by its obligations in the event that the head lease is surrendered with a view to its renewal.   (57)
 FORMCHECKBOX 
 Agree
 FORMCHECKBOX 
 Disagree

Comments:      




	22. A new Commercial Tenancy Act should not contain a provision that preserves the right and obligations of a subtenant when a superior landlord terminates a superior tenancy by re-entry or forfeiture.   (57–58)
 FORMCHECKBOX 
 Agree
 FORMCHECKBOX 
 Disagree

Comments:      




	23. A new Commercial Tenancy Act should not contain provisions governing apportionment in respect of time.   (59–62)
 FORMCHECKBOX 
 Agree
 FORMCHECKBOX 
 Disagree

Comments:      




	24. The existing general apportionment provisions in sections 10–13 of the Commercial Tenancy Act should be re-enacted in the Law and Equity Act and should form the basis of a future law reform project in their own right.   (62)
 FORMCHECKBOX 
 Agree
 FORMCHECKBOX 
 Disagree

Comments:      




	25. A new Commercial Tenancy Act should not contain a provision addressing apportionment in respect of estate.   (63)
 FORMCHECKBOX 
 Agree
 FORMCHECKBOX 
 Disagree

Comments: 




	26 (a). A new Commercial Tenancy Act should abolish distress for rent.
 FORMCHECKBOX 
 Agree
 FORMCHECKBOX 
 Disagree

26 (b). A new Commercial Tenancy Act should contain a modernized version of distress for rent, consistent with the proposals made in this section.   (64–71)
 FORMCHECKBOX 
 Agree
 FORMCHECKBOX 
 Disagree

Comments:      




	27. A new Commercial Tenancy Act should not contain a provision that declares that the relationship of landlord and tenant is founded on the contract between the parties and does not depend on tenure and that a reversion in the land is not necessary to create the relationship of landlord and tenant.   (73–75)
 FORMCHECKBOX 
 Agree
 FORMCHECKBOX 
 Disagree

Comments:      




	28. A new Commercial Tenancy Act should carry forward section 30 of the Commercial Tenancy Act, which provides for the application of the Frustrated Contract Act and the doctrine of frustration to leases.   (75–77)
 FORMCHECKBOX 
 Agree
 FORMCHECKBOX 
 Disagree

Comments:      




	29. A new Commercial Tenancy Act should contain a provision declaring that contractual principles apply to a party’s right to relief for breach of a covenant and obligations to perform covenants under a commercial lease.   (77–79)
 FORMCHECKBOX 
 Agree
 FORMCHECKBOX 
 Disagree

Comments:      




	30. A new Commercial Tenancy Act should contain a provision allowing a tenant to apply to court for an order for abatement of rent or payment of rent into court if the landlord has breached a material provision of the lease.   (79–82)
 FORMCHECKBOX 
 Agree
 FORMCHECKBOX 
 Disagree

Comments:      




	31. A new Commercial Tenancy Act should provide that a person who takes an assignment of the interest of a landlord or tenant has all the rights, and is subject to all the obligations, of the assignor arising under a commercial lease, unless the parties agree otherwise.   (82–84)
 FORMCHECKBOX 
 Agree
 FORMCHECKBOX 
 Disagree

Comments:      




	32. A new Commercial Tenancy Act should not contain a restatement of the law governing a landlord’s claim for future rent from a tenant who has abandoned the leased premises.   (84–85)
 FORMCHECKBOX 
 Agree
 FORMCHECKBOX 
 Disagree

Comments:      




	33. Section 25 of the Law and Equity Act should be amended to include commercial leases.   (85–86)
 FORMCHECKBOX 
 Agree
 FORMCHECKBOX 
 Disagree

Comments:      




	34. A new Commercial Tenancy Act should contain a provision requiring a landlord to mitigate its losses claimed as future rent, but this duty to mitigate does not require a landlord to prefer re-letting the abandoned leased premises over other premises owned by the landlord.   (86–88)
 FORMCHECKBOX 
 Agree
 FORMCHECKBOX 
 Disagree

Comments:      




	35. A new Commercial Tenancy Act should not contain provisions providing tenants with security of tenure.   (88–90)
 FORMCHECKBOX 
 Agree
 FORMCHECKBOX 
 Disagree

Comments:      




	36. A new Commercial Tenancy Act should provide for a comprehensive and consolidated summary dispute resolution procedure.   (95–97)
 FORMCHECKBOX 
 Agree
 FORMCHECKBOX 
 Disagree

Comments:      




	37. A new Commercial Tenancy Act should contain a short enabling statement for a summary dispute resolution procedure that emphasizes expeditious proceedings and should leave procedural details to a regulation, which may in the future be incorporated into the Rules of Court.   (97–98)
 FORMCHECKBOX 
 Agree
 FORMCHECKBOX 
 Disagree

Comments:      




	38. The summary dispute resolution procedure contained in or authorized by a new Commercial Tenancy Act should be modelled on section 14 of the draft legislation included in the LRCBC Report, with the modifications proposed in the foregoing discussion.   (98–102)
 FORMCHECKBOX 
 Agree
 FORMCHECKBOX 
 Disagree

Comments:      




	39. A new Commercial Tenancy Act should continue to treat re-entry as a self-help remedy.   (102–04)
 FORMCHECKBOX 
 Agree
 FORMCHECKBOX 
 Disagree

Comments:      




	40. A new Commercial Tenancy Act should require landlords to engage a bailiff to effect re-entry.   (104)
 FORMCHECKBOX 
 Agree
 FORMCHECKBOX 
 Disagree

Comments:      




	41. A new Commercial Tenancy Act should adopt a new one-stage summary procedure for recovery of possession of the leased premises from an overholding tenant.   (105–06)
 FORMCHECKBOX 
 Agree
 FORMCHECKBOX 
 Disagree

Comments:      




	42. A new Commercial Tenancy Act should authorize the court to make any order, as appropriate, as part of the summary procedure to recover possession from an overholding tenant.   (106–07)
 FORMCHECKBOX 
 Agree
 FORMCHECKBOX 
 Disagree

Comments:      




	43. A new Commercial Tenancy Act should not contain a provision that, in the absence of an agreement of the parties to the contrary, deems a tenant that remains in possession after the expiration of a lease to be a tenant under a month-to-month lease.   (107–08)
 FORMCHECKBOX 
 Agree
 FORMCHECKBOX 
 Disagree

Comments:      




	44. The provisions of the Law and Equity Act dealing with relief against forfeiture should form the subject of a separate law reform project.   (110–12)
 FORMCHECKBOX 
 Agree
 FORMCHECKBOX 
 Disagree

Comments:      




	45. A new Commercial Tenancy Act should contain provisions dealing with the rights and obligations of a trustee in bankruptcy and a landlord upon the bankruptcy of a tenant.   (115–16)
 FORMCHECKBOX 
 Agree
 FORMCHECKBOX 
 Disagree

Comments:      




	46. A new Commercial Tenancy Act should contain a provision that holds a trustee in bankruptcy of a bankrupt tenant personally liable for any rent payable, subject to a one-month grace period from personal liability.   (116–18)
 FORMCHECKBOX 
 Agree
 FORMCHECKBOX 
 Disagree

Comments:      




	47. A new Commercial Tenancy Act should contain a provision that allows a landlord to terminate a lease at its option, if the lease permits it, on the tenant’s bankruptcy, but this provision should be subject to the right of the trustee to apply to court for an order to maintain the lease if it is integral to the disposition of the bankrupt tenant’s business as a going concern.   (118–19)
 FORMCHECKBOX 
 Agree
 FORMCHECKBOX 
 Disagree

Comments:      




	48. A new Commercial Tenancy Act should contain a provision confirming that lease provisions prohibiting bankruptcy sales are binding on a tenant’s trustee in bankruptcy.   (119–20)
 FORMCHECKBOX 
 Agree
 FORMCHECKBOX 
 Disagree

Comments:      




	49. A new Commercial Tenancy Act should not give landlords a preferred claim for three months’ rent and should not address the mechanics of making a claim for surplus rent or accelerated rent.   (120–22)
 FORMCHECKBOX 
 Agree
 FORMCHECKBOX 
 Disagree

Comments:      




	50. A new Commercial Tenancy Act should not extend its provisions on bankruptcy of the tenant to cover insolvency of the tenant.   (123–24)
 FORMCHECKBOX 
 Agree
 FORMCHECKBOX 
 Disagree

Comments:      




	51. A new Commercial Tenancy Act should not contain a provision addressing legal issues arising from the bankruptcy or insolvency of a landlord.   (124–25)
 FORMCHECKBOX 
 Agree
 FORMCHECKBOX 
 Disagree

Comments:      




	52. A new Commercial Tenancy Act should not contain provisions that allow a shopping centre tenant to enforce an exclusive use clause/ restrictive covenant directly against another tenant, despite the fact that there is no contractual relationship between them.   (126–30)
 FORMCHECKBOX 
 Agree
 FORMCHECKBOX 
 Disagree

Comments:      




	53. A new Commercial Tenancy Act should include within its summary dispute resolution procedure provisions accommodating disputes in a shopping centre or other multi-tenant building where a landlord does not fill vacancies as a means to effect a redevelopment.   (130–31)
 FORMCHECKBOX 
 Agree
 FORMCHECKBOX 
 Disagree

Comments:      




	54. A new Commercial Tenancy Act should not include a specific provision authorizing actions for rent against a tenant for life.   (132–33)
 FORMCHECKBOX 
 Agree
 FORMCHECKBOX 
 Disagree

Comments:      




	55. A new Commercial Tenancy Act should not include a provision allowing a landlord summarily to recover possession of the leased premises when the conditions currently set out in section 5 of the Commercial Tenancy Act are met.   (133–34)
 FORMCHECKBOX 
 Agree
 FORMCHECKBOX 
 Disagree

Comments:      




	56. A new Commercial Tenancy Act should not include a provision extending the right of distress to cases of rentseck, chief rents, or rents of assize.   (134–35)
 FORMCHECKBOX 
 Agree
 FORMCHECKBOX 
 Disagree

Comments:      




	57. A new Commercial Tenancy Act should not include a provision allowing a landlord to recover rent by an action in the courts in cases where the lease is not in the form of a deed.   (135–36)
 FORMCHECKBOX 
 Agree
 FORMCHECKBOX 
 Disagree

Comments: 




	58. A new Commercial Tenancy Act should not include penal provisions requiring an overholding tenant to pay double rent or rent at double the yearly value of the land.   (136–138)
 FORMCHECKBOX 
 Agree
 FORMCHECKBOX 
 Disagree

Comments:      





ADDITIONAL COMMENTS
     


PRINCIPAL FUNDERS IN 2007

The British Columbia Law Institute expresses its thanks to its principal funders in the past year:
· The Law Foundation of British Columbia;

· Ministry of Attorney General for British Columbia;

· Notary Foundation of British Columbia;

· British Columbia Real Estate Association; and

· Real Estate Foundation of British Columbia.
The Institute also reiterates its thanks to all those individuals and firms who have provided financial support for its present and past activities.






