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Introduction
The purpose of this summary consultation is to highlight six tentative recommendations from the British Columbia Law Institute’s Consultation Paper on Common-Law Tests of Capacity. In the interest of brevity, background information and discussion of these tentative recommendations has been kept to a bare minimum. Citations and footnotes for the text have not been provided. If you wish to read about the issues raised in this summary consultation in depth, or if you want to comment on all of this consultation’s 31 tentative recommendations (or a greater range of those tentative recommendations than is offered in this summary consultation), then you are encouraged to obtain a copy of the full Consultation Paper on Common-Law Tests of Capacity by downloading it from www.bcli.org or by contacting the BCLI and asking for a hard copy to be sent to you.

How to Respond to this Summary Consultation
You may respond to this summary consultation by email sent to capacity@bcli.org. Alternatively, you may send your response by mail to 1882 East Mall, University of British Columbia, Vancouver, BC V6T 1Z1, by fax to (604) 822-0144, or by linking to an online survey through our website www.bcli.org.

If you want your comments to be considered in the preparation of the final report for this project then we must receive them by 15 June 2013.
About the Common-Law Tests of Capacity Project
The Common-Law Tests of Capacity Project is a major law-reform project that is studying judge-made rules on mental capacity to enter into certain transactions or relationships and considering whether British Columbia should enact legislation to reform those rules. The BCLI started work on the project in October 2011 and its final report is due in September 2013.

The project has been made possible by the support of the Law Foundation of British Columbia and the Notary Foundation of British Columbia.

The BCLI has carried out this project with the assistance of an all-volunteer project committee. The members of the committee are:

	Andrew MacKay—chair

(partner, Alexander Holburn


Beaudin & Lang LLP)
	R. C. (Tino) Di Bella

(partner, Jawl & Bundon)

	Russell Getz

(legal counsel, Ministry of Justice


for British Columbia)
	Kimberly Kuntz

(partner, Bull Housser & Tupper LLP)

	Roger Lee


(partner, Davis LLP)
	Barbara Lindsay


(senior manager—advocacy and public policy, Alzheimer Society of British Columbia)

	Catherine Romanko


(Public Guardian and Trustee for British Columbia)
	Laurie Salvador


(principal, Salvador Davis & Co.


Notaries Public)

	Jack Styan


(managing director, RDSP Resource Centre/vice president for strategic initiatives, Community Living British Columbia)
	Geoffrey White


(principal, Geoffrey W. White


Law Corporation)


What Are Common-Law Tests of Capacity?
Capacity is a concept used in the law to describe whether some person or entity is qualified or competent or even just inherently able to make a decision, enter into a transaction, or enter into a relationship with another. There are many branches to this concept of capacity. For instance, rules establishing the minimum age at which a person is legally bound by a contract or setting out the limits of a corporation’s powers are examples of the use of capacity in the law. This summary consultation is concerned with only one branch of legal capacity: mental capacity.
The bedrock principle on which the law’s treatment of mental capacity is founded is that mental disability, illness, or impairment does not, in and of itself, leave a person incapable under the law to carry out transactions, enter into relationships, or manage his or her affairs. The law’s focus is on the degree of mental disability, illness, or impairment. If a person’s mental disability, illness, or impairment exceeds in degree a legal threshold, then that person will be considered incapable in the eyes of the law. This legal threshold is commonly called a test of capacity.

There is no single, global test of capacity. Instead, the law has developed many different tests of capacity, each geared to a specific type of transaction or relationship. Over the past 20 years, British Columbian and Canadian law have seen significant development of legislation relating to mental capacity, which has yielded modern and sophisticated rules on when a person is mentally competent to perform certain tasks or enter into certain transactions. For example, the Power of Attorney Act was recently amended and now contains a legislative framework for the test of capacity to make an enduring power of attorney. Health-care decisions are also subject to a legislative test of capacity. And British Columbia has enacted (but not yet brought into force) comprehensive reforms to its adult-guardianship regime—that is, the system by which a representative is appointed to manage the day-to-day affairs of a person with diminished capacity.
But many areas of the law continue to rely on older common-law tests of capacity. Common-law tests of capacity are prominent in wills-and-estates law, contract law, and family law. In order to find the relevant tests of capacity in these areas of the law, it is necessary to trace the rules through court decisions, until one arrives (frequently) at a definitive statement in a nineteenth-century English judgment. The words common law are used in this consultation in this sense, to describe tests of capacity that are expressed in court judgments and not in legislation.
What Are the Changes to the Law that the Committee is Proposing?
Introduction

The Common-Law Tests of Capacity Project Committee studied and made tentative recommendations in connection to nine common-law tests of capacity. These common-law tests of capacity are the tests of capacity to:

· make a will;

· make an inter vivos gift;

· make a beneficiary designation;

· nominate a committee;

· enter into a contract;

· retain legal counsel;

· marry;

· form the intention to live separate and apart from a spouse; and

· enter into an unmarried spousal relationship.

The sections that follow set out some highlights from the committee’s proposals on those nine common-law tests of capacity. These highlights provide six proposals that the committee thinks will be of particular interest to readers. They display some of the range of topics studied and give a flavour of how the committee approached issues for reform. They do not cover all of the nine common-law tests of capacity examined over the course of the project.

Most of the proposals in the sections that follow correspond to tentative recommendations in the full Consultation Paper on Common-Law Tests of Capacity. In some cases a proposal is used to cover issues that were the subject of multiple tentative recommendations, so it has been edited for clarity.
No Changes to the Common-Law Test of Capacity to Make a Will
The common-law test of capacity to make a will has, more than any other common-law test of capacity, attracted judicial and academic comment. It is the most well-known and well-settled of the common-law tests of capacity. In many respects, it can be seen as the model of a common-law test of capacity.

The main purpose of the common-law test of capacity to make a will is to protect a person with diminished capacity and to protect that person’s family. People with diminished capacity are vulnerable to suffering abuse and exploitation, and to harming themselves or those close to them. The test of capacity to make a will is one tool that the law has to guard against a harmful distribution of someone’s property on that person’s death.

Like all common-law tests of capacity, the test of capacity to make a will has two parallel parts.

One part deals with what the cases call a “general unsoundness of mind.” This aspect of the test of capacity probes whether a testator (= a person who makes a will) has a sound and disposing mind at the time the testator makes the will. A sound and disposing mind is one that is capable of understanding a range of topics related to the task of making a will. A testator must be able to understand: the nature of the document (i.e., that it is a will) and its effects; the range of property that the testator owns (and that can be distributed by a will); the class of people who have moral claims to an interest in this property (this class is usually made up of the testator’s close family members); and the scheme of distribution of this property created by the will. Notice that the test of capacity to make a will requires that a testator be able to appreciate more than the testator’s self-interest. The testator also needs to be able to understand the nature and range of property that the testator owns and how the will affects the interests of family members and others who may be close to the testator.

The second part of the test of capacity to make a will deals with what are typically called “fixed and specific delusions.” If a will is the direct product of such a delusion, then the testator can be said not to have the mental capacity required to make a will. The key part of this aspect of the common-law test of capacity to make a will is that it only applies if the will is the direct product of a delusion. Over the years, lawyers have come up with some proverbial examples to illustrate this point. So if a testator disinherits his wife because he was under the delusional belief that she was having an affair, then this delusion has directly affected the will and the testator can be said to lack the mental capacity needed to make it. But if the testator believed that the moon was made of green cheese, then this belief, although delusional, has nothing to do with the will and it cannot be said that the testator failed to meet the test of capacity for this reason.

It is important to understand that these two parts of the common-law test of capacity to make a will proceed down parallel tracks. So a testator may be able to pass the general-unsoundness-of-mind element of the test of capacity and the will may still be set aside by a court if it was the direct result of a fixed and specific delusion. In a similar vein, if the testator’s mental capacity is found to be generally unsound, then this finding is enough to set aside a will, even if the testator did not suffer from any types of delusions.

Critics of the common-law test of capacity to make a will have tended to focus on the insane-delusion part of the test of capacity. They have pointed out that this idea betrays the nineteenth-century origins of the test of capacity to make a will by relying on an outmoded view of the mind. Contemporary science has shown that the mind does not simply fall prey to a specific delusion that affects one discrete area while leaving all other mental processes intact. Further, this doctrine is rather vague and its ill-defined nature has tended to spawn a lot of estate litigation. Because the doctrine does not have a firm grounding in a scientific view of the mind, it in effect gives a judge a licence to examine how the will proposes to distribute the testator’s property and to set the will aside if the judge disagrees with it or if it does not reflect community standards of an appropriate will. Tests of capacity aren’t supposed to operate in this manner. They shouldn’t be used to permit someone to second-guess a capable person’s estate plan.

There is less critical commentary on the general-unsoundness-of-mind element of the common-law test of capacity to make a will. Some commentators have said that this part of the test could also use some updating to reflect advances in medical science. A more sophisticated and extensive test could better fulfill the protective purpose of the law.

Others have argued that these criticisms are overstated and that they could be used to introduce unwelcome changes to the law. Even though the fixed-delusion part of the common-law test of capacity to make a will was born in the nineteenth century, and the leading cases that express the doctrine are not in harmony with contemporary medical science, delusions do still occur and cause harm. In fact, delusions are a common part of many of the conditions and illnesses that often serve to undermine mental capacity. If this part of the test is raised often in litigation, then that may be a sign that it is able to address issues that cannot be addressed under the general-unsoundness-of-mind part of the common-law test of capacity to make a will. Further, enacting legislation to reform the test of capacity to make a will runs the risk of freezing the law in place just at a time when neuroscience is making great strides in unlocking the secrets of the mind. Legislation could simply repeat the problem that is supposedly caused by the fixed-delusion doctrine.

Enacting legislation to enhance the test of capacity to make a will could have its downsides too. A more sophisticated test of capacity is a more complex test of capacity. But the test of capacity to make a will has to be understood by the general public and applied by lawyers and notaries public, all groups that may not have specialized knowledge of the latest advances in medical science. To the extent that such advances create pressure in the future for the law to adapt, this pressure may be better accommodated by the common law than by legislation.

Proposal (1) The common-law test of capacity to make a will should not be revised or restated in legislation.
 FORMCHECKBOX 
 agree
 FORMCHECKBOX 
 disagree
comments:      


A Legislative Presumption of Capacity to Make a Will
Common-law tests of capacity are meant to protect people, but they should also be applied in such a way as to preserve the dignity and enhance the autonomy of people with diminished capacity. One of the means by which the law attempts to achieve this balanced result is the use of a presumption of capacity. Under a presumption of capacity a person is presumed in law to be capable of entering into a given transaction or relationship. If someone wants to challenge a person’s capacity, that challenger must be able to supply evidence that demonstrates that the person does not meet the applicable test of capacity.

There is a common-law presumption of capacity to make a will. The presumption holds that if a will is formally valid and was read over to a testator who appeared to understand it, then the law can presume that the testator met the test of capacity to make a will. A will is formally valid if it meets the requirements set out in the Wills Act. In brief terms, this requires that the will be signed at its end by the testator in the presence of two witnesses, who also sign the will in the testator’s and each other’s presence.

The committee proposes enacting a new legislative presumption of capacity to make a will. The committee favours legislation in this case because it is seen as an opportunity to make a strong statement that a person should be presumed to have mental capacity. The legislative presumption would make it clear that a person’s way of communicating should not influence the assessment of whether that person has the capacity to make a will. This point would help to combat some unfortunately persistent stereotypes.

In addition, enacting legislation would allow the presumption of capacity to make a will to be brought into harmony with the legislative presumptions of capacity that exist for enduring powers of attorney and representation agreements. This will allow for a consistent development of the law on this subject for all major personal-planning documents.

On a technical point, the committee decided not to extend this presumption to wills admitted to probate under the dispensing power that will be vested into court under the new Wills, Estates and Succession Act. (This act is not yet in force, but it will be made the law of the land in the near future.) This decision was made out of an excess of caution and a desire to wait and see how the courts will apply their new jurisdiction to admit to probate wills that do not strictly meet the test of formal validity.
Proposal (2) British Columbia should enact legislation to provide that (a) until the contrary is demonstrated, every will-maker is presumed to be capable of making, changing, or revoking a will; (b) the presumption in paragraph (a) does not apply to a record that is the subject of an order under section 58 of the Wills, Estates and Succession Act; (c) a will-maker’s way of communicating with others is not grounds for deciding that he or she is incapable of making, changing, or revoking a will.
 FORMCHECKBOX 
 agree
 FORMCHECKBOX 
 disagree
comments:      


A Statutory-Will Procedure for British Columbia
One of the consequences of having a common-law test of capacity to make a will is that the test will function to prevent some people from making a will, or revoking or changing an existing will. The estates of these people will be distributed according to a will made when the person had the capacity to make a will or, in the absence of any such will, according to statutory intestacy rules.

This situation can create hardships and undesirable results. For example, a person with diminished capacity may survive to an advanced age, outliving all close family members. This person may inherit property from these family members and end up with a substantial estate. Statutory intestacy rules may dictate that this estate has to go to a distant relative, with whom the person has had little contact, instead of a trusted, but unrelated, caregiver. Another example: a person with diminished capacity may accumulate savings in a registered disability savings plan and may have some wishes as to who should receive these funds upon the person’s death. The person’s lack of capacity to make a will may frustrate those wishes. A more extreme example: a child may be brutally attacked by a parent and may suffer a loss of mental capacity and a dramatically diminished life expectancy. This child may be compensated for his or her injuries, but because the child cannot make a will, that award may end up going to the child’s attacker on the child’s death, by virtue of statutory intestacy rules.

Other jurisdictions—most notably England and Wales and the states of Australia—have dealt with these issues by enacting a procedure that allows a person with diminshed capacity to make a will with the support of a court. The will that results from this procedure is commonly called a statutory will. The procedure may be initiated by a range of people who are close to the person with diminished capacity. Notice of the court application must be given widely—essentially, to anyone who might have an interest in the proceeding. The court receives a broad range of envidence on the person, the person’s property, the state of the person’s health, and the person’s family and relationships. The court has the discretion to craft a will that best suits the person’s circumstances. Ideally, the statutory will would be guided by the person’s own wishes.

Enacting statutory-will legislation would give the courts in British Columbia the tools to circumvent the hardships and unacceptable results that can happen when a person lacks the capacity to make a will. Such legislation would enhance the remedial range of the law. It would also enhance the dignity and autonomy of people with diminished capacity. The statutory-will procedure has been tested and found useful in other jurisdictions; British Columbia can profit from their experience.

But some critics of statutory wills have said that the procedure in fact amounts to little more than a power grab by the courts. In their view, people with capacity have the freedom to decide not to make a will, and people with diminished capacity should be afforded the same freedom by being assured that a court will never intervene to provide them with an estate plan. Other critics have said that the existence of a special procedure for people with diminished capacity undercuts more-general rules and procedures in the law. The law already has intestacy rules and wills-variation legislation. In this view, the provincial legislature has already decided on the consequences of dying without a will or with a will that makes insufficient provision for family members. These general results should prevail over the court’s attempt to remake a specific estate plan.

Proposal (3) British Columbia should enact legislation authorizing a procedure that allows the supreme court to make, modify, or revoke a will for a person who lacks the mental capacity to make a will.
 FORMCHECKBOX 
 agree
 FORMCHECKBOX 
 disagree
comments:      


A Reformed Test of Capacity to Make an Inter Vivos Gift
The previous three proposals relate to gifts made by a person that take effect on the person’s death. This proposal addresses gifts made during a person’s lifetime—so-called inter vivos (= between living people) gifts.

The elements that make up common-law test of capacity to make an inter vivos gift are in a state of flux. A landmark British Columbia case from the mid-twentieth century held that the test of capacity to make an inter vivos gift is similar to the test of capacity to make a contract. A donor (= a person who makes an inter vivos gift) needs to be capable of understanding the nature of the gift and the effect of the gift on the donor’s own interests at the time that the gift was made. But an English case from the 1970s put forward the view that this articulation of the test of capacity to make an inter vivos gift cannot tell the whole story. Some gifts are so large in value that they effectively pre-empt all other estate planning. For example, if the only asset of value that a person owns is a house, and the person gives away title to that house during the person’s lifetime, the person’s will ends up conveying little to nothing of value to the person’s heirs. In these types of cases, the test of capacity to make an inter vivos gift should be similar to the test of capacity to make a will.

There is a key difference between these two approaches to the test of capacity to make an inter vivos gift. The first approach only requires a person to be capable of appreciating that person’s own self-interest in a transaction. The second approach requires that a person be capable of understanding the person’s self-interest and the range of the person’s property and the interests of other people, such as close family members. The law has long held that it takes a significantly higher level of mental capacity to meet the second standard than is required under the first. So the choice of elements of the test of capacity is quite important. It can make or break the validity of an inter vivos gift.
The two leading judgments, taken together, could create a complex, but still comprehensible, way to approach the common-law test of capacity to make an inter vivos gift. Most inter vivos gifts would be subject to a basic test of capacity like the contractual test of capacity and the odd very-high-value gift would be subject to a heightened testamentary test of capacity. But the problem is that subsequent cases applying the two precedents have muddied the waters. A number of judgments have said that the more stringent version of the common-law test of capacity can be applied to inter vivos gifts even if the gift is not of such a high value as to pre-empt distribution of the person’s estate by will. This throws open the question of when an inter vivos gift will be of such a value as to call for scrutiny under the more stringent test of capacity. Further, a very recent case has said that the stringent test should prevail in all cases of inter vivos gifts.
In the committee’s view, the law in this area has become confused. It needs to be examined from first principles. This examination led the committee to conclude that legislation is needed to clarify the test of capacity to make a gift. The proposed legislative test of capacity should be analogous to the common-law test of capacity to make a will. The higher standard of mental capacity under this test is appropriate for inter vivos gifts. It better serves the protective purpose of the law than the lower standard set by the contractual test of capacity. It is also more in tune with recent developments in the case law. A single test should also be easier to administer. And, in practice, it should not pose too many difficulties in cases involving one-off, low-value gifts. Realistically, the incentive to commence litigation over such gifts is very low.

Proposal (4) British Columbia should enact legislation that provides that, in order for an individual to make a valid inter vivos gift, (1) the individual must have the capacity to understand (a) the nature of making the gift, (b) the effect of making the gift on the individual’s interests, (c) the extent of the individual’s property that is affected by making the gift, and (d) the claims of potential beneficiaries under the individual’s will or intestacy, or by other means, to which the individual ought to give effect; and (2) the gift must not be the product of any insane delusion affecting the individual.
 FORMCHECKBOX 
 agree
 FORMCHECKBOX 
 disagree
comments:      


A Reformed Legislative Rule on Contracts for Necessaries with a Person with Diminished Capacity
The committee is not proposing any substantive changes to the common-law test of capacity to enter into a contract. This test of capacity probes whether a person has the capacity (a) to understand the nature of the contract and (b) to make a rational judgment of the effect of the contract on the person’s interests. This has always been understood, in Canadian law, as calling for an intermediate level of mental capacity: not so high as under the test of capacity to make a will, but not so low as the test of capacity to marry. The common-law test of capacity to enter into a contract also contains an element directed at the knowledge of the other contracting party. In order to set a contract aside on the basis of mental capacity, that other contracting party had to know, or reasonably should have known, that he or she was dealing with a person with diminished capacity. This element recognizes the special importance to society and the economy of encouraging certainty in the enforcement of contracts.

A special rule applies if the contract at issue is a contract for necessaries. Necessaries is a rather elastic category in the law. The generally accepted definition of the term is “goods or services suitable to the condition in life of a person, and to the person’s actual requirements.” This definition covers basic needs, such as food, clothing, and shelter. But it may extend out to cover mobile-telephone service, legal services, and certain types of medical services.

Contract law does not allow for the enforcement of a contract for necessaries with a person with diminished capacity, just as it does not allow for the enforcement of any other type of contract with an incapable person. But, in the case of contracts for necessaries only, another body of law steps in to provide a remedy for a person who sells necessaries to a person with diminished capacity. This body of law is called unjust enrichment. It holds that if necessaries are actually provided to a person with diminished capacity, then the seller must receive a reasonable price (which may or may not be the actual sale price) for the necessaries. There are two sources for this rule. One source is a provision in the Sale of Goods Act that applies to necessary goods. The other source is a common-law rule that applies broadly to necessary goods and services.

In the committee’s view, this rule on contracts for necessaries is a useful component of the law. But in British Columbia the rule is expressed in a confusing and inaccessible fashion. People shouldn’t have to consult both a specialized statute and a body of judge-made rules to determine the law, especially when the principle that is at issue is one that could be expressed in a straightforward manner. The rule should be unified and relocated to a more appropriate place in the statute book.
Proposal (5) British Columbia should enact legislation that replaces section 7 of the Sale of Goods Act with a unified statutory rule on the supply of necessary goods or services to a person who is not mentally capable to enter into a contract.
 FORMCHECKBOX 
 agree
 FORMCHECKBOX 
 disagree
comments:      


No Changes to the Common-Law Test of Capacity to Marry
Marriage is, in the eyes of the law, a type of contract. So the the starting place to understanding the common-law test of capacity to marry is that it bears some similarity to the test of capacity to enter into a contract. The elements of the test of capacity to marry require that a person be capable of understanding the nature of the contract of marriage and the duties and responsibities that it creates.

But the courts have long held that marriage is a special type of contract. Judges have typically contrasted the terms of the marriage contract with those of a commercial contract. On the one hand marriage is best understood in its intimate and social dimensions, on the other commercial contracts are all about property and financial interests. Courts have traditionally said that it takes less mental capacity to be able to appreciate emotional and social issues than it takes to understand financial issues, so the test of capacity to marry sets the lowest threshold of all the common-law tests of capacity.

In recent years, commentators have criticized this formulation of the test of capacity to marry. They have said that owes too much to nineteenth-century court cases that are rooted in the particular social conditions of that time. The parties to these older cases tended to be young adults who were just starting out in life and had little in the way of property or obligations to others. It made some sense in these cases to focus just on the intimate and social dimensions of marriage.

But by the late twentieth century a very different type of case had become representative of what the courts had to consider in applying the common-law test of capacity to marry. This type of case typically involved an older adult who had previously married, but was now divorced or widowed. The older adult often had children. And the older adult had also spent a lifetime acquiring property and savings. At this point another person (often a much younger person) comes along and, in a whirlwind romance, marries the older adult. By virtue of this marriage, the new spouse now has an advantageous position to reap the benfits of the older adult’s property.

Critics have called this new type of marriage a predatory marriage. In their view, the advent of predatory marriages has exposed the weakness in the traditional approach to the common-law test of capacity to marry. For as much as marriage has intimate and social dimensions, it also has a significant impact on a person’s financial rights and obligations. The traditional test of capacity ignores the financial impact of marriage and ends up characterizing the test of capacity to marry as demanding only a very low level of mental capacity. This leaves people with diminished capacity vulnerable to significant harm through financial exploitation. As a result, the traditional test of capacity to marry fails to adequately serve the law’s protective purpose.

Critics have proposed several ways to reform the test of capacity to marry. In a nutshell, these proposals would make the test of capacity to marry more like the test of capacity to make a will. A person would have to be capable of understanding, in addition to the intimate and social dimensions of marriage, how marriage would affect the person’s property and the interests of family members who are close to the person. Aligning the test of capacity to marry with the test of capacity to make a will would have the effect of raising the threshold of mental capacity required to enter into a valid marriage.

The committee is sympathetic to these views. The traditional test of capacity to marry does seem to be out of step with modern realities. But the committee’s focus throughout this project is on legislative reform. And it was given pause when it came to consider how legislation could reform the test of capacity to marry. Here constitutional law appeared to throw up two challenging hurdles that it seemed any reform proposal would have to clear.

First, it is not clear which level of government should enact legislation reforming the common-law test of capacity to marry. The federal parliament has the authority under the constitution to enact legislation relating to marriage and divorce. This power should extend to all issues concerning the legal capacity to marry. But the provinces (including British Columbia) have enacted legislation setting age restrictions on marriage under their power to legislation in connection with solemnization of marriages in the provinces. Age restrictions are often seen as raising legal issues analogous to those arising in mental-capacity laws. So the law is uncertain on this point. And that uncertainty could result in any proposed reform being (at a minimum) hung up by litigation or (at worst) struck down as unconstitutional.

Second, there is a strong social policy in favour of encouraging marriage. The law has traditionally implemented this policy by ensuring that there are relatively few legal rules that have the effect of preventing a person from marrying. The decision to marry someone is often seen as the ultimate expression of a person’s autonomy and self-determination. This policy has likely been bolstered by recent court decisions considering same-sex marriage. These cases contain sweeping statements that link the policy to the equality-rights provision of the Canadian Charter of Rights and Freedoms. There may or may not be a full-fledged right to marry under Canadian law, but there are arguments in this vein that could be marshalled against new legislation that has the effect of limiting access to marriage for people with diminished mental capacity.

The committee was acutely aware that the test of capacity to marry proved to be the most difficult subject in this project when it came to reconciling two major purposes of mental-capacity laws: protecting people with diminished capacity and promoting the dignity and autonomy of people with diminished capacity. The challenge is somehow to craft a law of general application that would protect the potential victim of a predatory marriage without denying the broad run of people with diminished capacity control over the decision to marry whomever they wish. In the end, the committee was not convinced that a legislative rule was the best instrument to strike that difficult balance.
Proposal (6) Legislation should not be enacted to modify any of the elements of the common-law test of capacity to marry.
 FORMCHECKBOX 
 agree
 FORMCHECKBOX 
 disagree
comments:      


Conclusion
This summary consultation has set out six proposals that are the highlights of the public consultation for the BCLI’s Common-Law Tests of Capacity Project. The Common-Law Tests of Capacity Project Committee is interested in your views on these proposals. And if these proposals have inspired you to find out more about this project, we would encourage you to read and respond to the full Consultation Paper on Common-Law Tests of Capacity.
