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Proposals for a Contract Law Reform Act

1. It is important to distinguish between changes to the general law of contract and changes in the law as it relates to
contracts having a specific subject matter, or contracts entered into by particular classes of persons.  In this report, we
are concerned only with the former kind o f change.  For examples of the latter, see Consumer Protect ion Act , R.S.B.C.
1996, c. 69, Part 1; Infan ts Act , R.S.B.C. 1996, c. 223, Part 3; Family Relations Act , R.S.B.C. 1996, s. 127; Insurance
Act, R.S.B.C. 1996, c. 226, s. 4.

2. R.S.B.C.  1996, c. 53.

3. R.S.B.C. 1996, c. 166.

4. Report on Waiver of Conditions Precedent in Contracts (LRC 31, 1977); Report on the Statut e of Frauds (LRC 33,
1977); Report on Performance Under Protest (LRC 81, 1985); Report on The Need for Frustrated Contracts
Legislation in British Columbia (LRC 3, 1971).

5. LRC 69, 1983.

6. LRC 74, 1984.

7. LRC 96, 1988.
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CHAPTER I                                                                             INTRODUCTION

The general law of contract is almost entirely a creation of the courts.  Legislative intervention has
been rare.  Where legislatures have acted to alter the general law of contract, it has been to
implement some overriding policy or, more commonly, to repair some perceived defect in the law
developed by the  cour ts.1

The British Columbia  statutes contain six instances of intervention in relation to the general law of

contract.  Five of these consist of particular  sections of the Law and Equity Act2 and the sixth tak es
the form of separate sta tute.   These enactments a re as follows:

Law and Equity Act Section 31  - Stipulations N ot of Essence

Law and Equity Act Section 43 - Rule in Cumber v. Wane Abrogated

Law and Equity Act Section 54 - Conditions Precedent

Law and Equity Act Section 59 - Enforceability of Contracts

Law and Equity Act Section  62 - Performance Under Protest

Frustrated Contract Act3

The last four of these enactments were based on reports made by the Law Reform Commission of
Brit ish Columbia.4  Awaiting implementation are three further reports of the Law Reform

Commission that touch on the general law of contract.  These are the Commission’s Reports on:

Illegal Transactions5

Covenants in Restraint of Trade6

Deeds an d Seals7

The current legislative distribution is unsatisfactory in tha t it makes access to these provisions much
more difficult than necessary.  First, parties do not have the security of knowing that enactments
which may have modified the general la w of contract are confined to a single Act.  The fact that at
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8. S. 2.

9. Ss. 7 and 9.

10. S. 21.

11. S. 32.

12. R.S.B.C. 1996, c. 377.

13. http ://www.bcli.org.
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least two statutes are known to contain such provisions raises the spectre that any number of

additional Acts may conta in relevant provisions.  Second, even if the Law and Equity Act were the
sole repository of revisions to the general law of contract, the researcher still confronts a formidable

task.  The Law and Equity Act is over 60 sections long and deals with topics as diverse as the
application of English law,8 judicial notice,9 venue in foreclosure proceedings,10 and damage by
collision at sea.11  Sifting through th is mass of complicated and mostly unrelated provisions in a
search for those that tou ch on contract law can be a wasteful and fru strating exercise.

What is called for is a single statute that brings together the provisions identified above and sets

them out in an accessible fashion.  A useful precedent for legislation of this kind is the Property Law

Act,12 which brings together in a single act almost 40 provisions that touch on or modify the
substantive law of real property.

In this R eport, we propose the adoption of a Contract Law Reform Act.  This proposed Act would
have two functions.  The first is that described above - to consolidate and make accessible the
existing enactments that  affect the general law of contra ct.  Th e second is to provide a suitable
vehicle for the implementation of the three Law Reform Commission reports in this area that have
not yet been acted on.

In Chapter 2, which follows immediately, we set out the full text of a draft Contract Law Reform

Act incorporating the existing statutory provisions and additional sections that would implement the
outstanding Law Reform Commission Reports.

Chapter  3 sets out a brief commentary on each section, or related group of sections, in the proposed
Act.  These descriptions are intended to provide only a brief flavour of their operation and the
deficiencies in the law they are designed to correct.  For all bu t two of the provisions, a thorough and
exhaustive discussion will be found in the report of the Law R eform Comm ission on which the
provision is based.  These reports can be found at most law libraries and are accessible through the
Internet at the Institu te’s website.13
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1. For convenient reference, the portions of the proposed Act that carry forward existing provisions are italicized, and new
provisions are not.
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CHAPTER 2                             A DRAFT CONTRACT LAW REFORM ACT

CONTRACT LAW REFORM ACT1

PART 1: GENERAL RULES O F LAW APP LICABLE TO CONTRACTS

Deed to take effect as contract

1 Where an obligation created or evidenced by an  instrument would, but for this section, take
effect as a  special ty obligation , it must

(a) take effect as if it were created by a simple contract and, without limiting the
generality of the foregoing, any issue respecting
(a) remedies for breach;
(ii) interpretation;
(iii) merger;
(iv) the authority of an agent created by the instrument;
(vi) variation;
(vii) accord and satisfaction; and
(viii) parties to the instrument

must be determined by the law governing simple contracts; and
(b) unless otherwise intended by any party, be enforceable upon execution of the

instrument, despite the absence of consideration or physical delivery.

Stipulations not of essence

2 Stipulations in contracts, as to time or otherwise, which are not deemed to be or to have

become of the essence of the contracts according to the rules of equity, must receive the

same construction and effect as they would receive in equity.

Rule in Cumber v. Wane abrogated

3 Part performance of an obligation either before or after a breach of it, when expressly

accepted by the creditor in satisfaction or rendered in satisfaction of an agreement for that

purpose, though without any new considera tion, must be held to extinguish the obligation.

Conditions precedent
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4 If the pe rform ance of a c ontra ct is suspended until the fulfillment of a  condition  preceden t,

a party  to the contra ct may waive  the fulfillment of the condition precedent, even if the

fulfillment of the condition  preceden t is dependent on  the will or a ctions  of a pe rson  who is

not a  party  to the contra ct if

(a) the co ndition pre cede nt ben efits on ly that p arty to  the co ntrac t;

(b) the contract is capable of being performed without fulfillment of the

condition precedent; and

(c) where a time is stipulated for fulfillment of the cond ition pr eced ent, the

waiver is made before the time stipulated, and  where a time is not stipulated

for fulfillment o f the co ndition pre cede nt, the wa iver is m ade  within a

reasonable time.

Enforceability  of contracts

5 (1) In this section “disposition” does not include

(a) the creation, assignment or renunciation of an interest under a trust, or

(b) a testamentary disposition.

(2) This section d oes n ot apply to

(a) a contract to gran t a lease of land for a term of 3 yea rs or less,

(b) a grant of a lease of land for a term of 3 years or less, or

(c) a guarantee or indemnity arising by operation of law or imposed by statute.

(3) A contract respecting land  or a disposition of land is not enforcea ble unless

(a) there is, in a writing signed by the party to be charg ed or by  that party’s

agent, both an indication that it has been made and a reasonable indication

of the subject matter,

(b) the pa rty to be charged has done an act, or acquiesced in an act of the party

alleging the contract or disposition, that indicates that a contract or

disposition not inconsistent with that alleged has been made, or

(c) the person alleging the co ntrac t or disp osition  has, in  reasonable reliance

on it, so changed the person’s position that an inequitable result, having

regard to both parties' interests, can be avoided only by enforcing the con-

tract or disposition.

(4) For the purposes of subsection (3) (b)  , an act of a party alleging a contract or

disposition includes a payment or acceptance by that party or on that party’s behalf of

a deposit or part payment of a purchase price.

(5) If a court decides that an alleged gift or contract cannot be enforced, it may order either

or both of
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(a) restitution of a benefit received, and

(b) com pensation  for mo ney spen t in relian ce on  the gift o r con tract.

(6) A guarantee or inde mnity is not enforceable un less

(a) it is evidenced by writing signed by, or by the agent of, the guarantor or

indemnitor, or

(b) the allege d guaran tor or  indem nitor h as do ne an ac t indica ting th at a

guarantee or indemnity consistent with that alleged has been made.

(7) A writing c an be sufficie nt for the purpose of this  section even though a term is left out

or is wrongly stated.

Performance under protest

6 (1) If a dispute arises between the parties to a con tract re spec ting the  obligations of a p arty

under the co ntract, the party whose obligations are disputed m ay elect to perform the

contract in accordance with the re quire men ts of the o ther p arty, and the elec ting party

is then entitled to compensation from the requiring party for any

(a) service performed,

(b) property supplied or transferred,

(c) liability assumed, and

(d) mon ey pa id

by the electing party in the course of that performance beyond that which the contract

required the electing party to do.

(2) An electing party is not entitled to compensation under subsection (1) unless, within a

reasona ble time after the electing party is informed that the performance is required, the

electing party gives notice to the requiring party  that the  perfo rmance is  under pro test.

(3) A contract may specify, with respect to the giving of a notice of protest, any or all of the

following:

(a) the form of the notice;

(b) a time within which the notice must be received by the requiring party;

(c) the persons to whom the notice must be given;

(d) the manner in which the notice is to be given.

(4) A notice of protest has no effect unless it is communicated in a ccordan ce with every

spec ification  referre d to in subse ction (3 ) that is included in th e con tract.

(5) A right to  compensation  under this  section is not affected by a decision or determination

by a perso n connected with  the administration of the contract unless the person has no

interest in the subject matter of the contract and is independent of every person who has

an in terest in  the subject ma tter of the  con tract.
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(6) Nothing in this section limits the r ight o f a party to recover compensation on any other

basis.

PART 2:  FRUSTRATED CONTRACTS

Application

7 (1) Subject to subsection (2), this Part applies to every contract

(a) from which the parties to it are discharged by reason of the application of

the doctrine of frustration; or

(b) that is avoided under sectio n 11  of the S ale of G ood s Act.

(2) This Par t does  not apply  to

(a) a charter party or a contract for the carriage of goods by sea, except a time

charter party or a charter party by demise;

(b) a contract of insurance; or

(c) contracts entered into before May 3, 1974.

Idem

8 This Part applies to a contract referred to in section 7(1) only  to the extent that, on the true

construction of that con tract, it contains no provision for the consequences of frustration or

avoidance.

Act applicable to part of contract

9 If a part of any contract to which this Part applies is wholly performed

(a) before the parties are discharged; or

(b) except for the payment in respect of that part of the contract of sums that are

or ca n be  ascertained under th e con tract,

and that pa rt may  be severed from  the rem ainder of the con tract, tha t part m ust, for this

Part, be treated as a separate contract that has not been frustrated or avo ided , and  this Part,

exce pting  this sec tion, is ap plicab le only  to the re main der o f the co ntrac t.

Adjustment of rights and liabilities

10 (1) Subject to section 11, every  party  to a co ntrac t to which th is Part ap plies is entitled to

restitu tion from th e othe r par ty or parties to  the co ntrac t for benefits created  by the

party ’s per forma nce o r par t performance o f the co ntrac t.
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(2) Every party to a contract to which this Part applies is relieved from fulfilling obligations

under the contract that were required to be performed prior to the frustration or

avoidance but were not performed, except in so far as some other party to the contract

has become entitled to damages for consequ ential lo ss as a  result o f the failu re to fu lfil

those obligations.

(3) If the circumstances g iving rise to the frustration or avoidance cause a total or partial

loss in valu e of a b enefit to  a party req uired  to make restitution unde r subsection  (1),

that loss must be apportioned equally between the party required to make restitution and

the party to whom the restitution is required to be made.

(4) In this section a “benefit” means some thing done in the fulfillment of contractual

obligations, whether or not the person for whose benefit it was done received the be nefit.

Exception

11 (1) A person who has performed or partly performed a contractual obligation is not entitled

to restitution under se ction 1 0 in re spec t of a loss in value, caused by the circumstances

giving rise to the frustration or avoidance, of a be nefit within the meaning of section 10,

if there is

(a) a course  of dea ling between  the pa rties to the con tract;

(b) a custom or a common understanding in the trade, business or profession

of the party so performing; or

(c) an im plied te rm of th e con tract,

to the effect that the party performing should bear the risk of the loss in value.

(2) The fact tha t the pa rty perform ing the ob ligation has in respect of previous similar

con tracts  between the parties effected insurance against the kind of event that caused the

loss in value is ev idence o f a course o f dealing un der sub section (1).

(3) The fact tha t perso ns in  the same trade, business, or profession as the party performing

the obligations, on entering into similar contracts, generally effect insurance against the

kind of event tha t caus ed the  loss in v alue is  evidence of a custom or common

under standing  under su bsection (1).

Calculation of restitution

12 If restitution is claimed for the performance or part performance of an obligation under the

contract other than an obligation to pay money,

(a) in so far as the claim is based on expenditures incurred in perfo rming  the co ntrac t,

the amount recoverable must include only reasonable expenditures; and
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(b) if perfo rmance c onsis ted of o r included  delive ry of p roperty tha t could  be an d is

returned to the performer within a reasonable time after the frustration or

avoidance, the amount of the claim must be reduced by the value of the property

returned.

Idem

13 In determining the amount to which a party is entitled by way of restitution or apportionment

under section 10, account must not be taken of

(a) loss of profits; or

(b) insurance money th at bec ome s pay able

because  of the c ircum stanc es tha t give rise to the frustration or avoidance, but accoun t must

be taken of any benefits which remain in the hands of the party claiming restitution.

Limitations

14 (1) An action or proceeding under this Part must not be commenced after the period

determined under subsection (2) of this section.

(2) For the pu rposes of su bsec tion (1), a  claim u nder this Part must be a claim for a breach

of the contract arising at the time of frustration or avoidance, and the limitation period

applicable to that contract ap plies.

PART 3:  ILLEGAL CONTRACTS

Interpretation

15 In this Part,

“contract” means a contract, trust, transaction, or arrangement or any provision of a cont-
ract, trust, transaction, or arrangement and includes a disposition of property and any
instrument effecting or evidencing a disposition of property.

“court” means a court, tribunal, or arbitrator exercising its proper jurisdiction;

“enactment” includes an enactment a s defined in the Interpretation Act (Canada);

“illegal contract” means a contract tha t in its formation, existence or performance, is null,
void, illegal, unlawful, invalid, unenforceable, or otherwise ineffective, or in respect of
which no action or proceeding may be brought, by reason of an enactment or  of a rule
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of equity or common law respecting contracts that are contrary to public policy, but
does not include a contract that

(1) is invalid by reason only of a failure to register the contract,
(2) is unenforceable by reason only of effluxion of time,
(3) is unenforceable by reason only of its not being in writing or signed by the party

to be charged, or that party’s agent,
(4) is invalid by rea son only of the creation or vesting of a right after a specified

period,
(5) is invalid by reason only that it is in restraint of trade, or
(6) is avoided by frustration;

“performance” means the intended, actual or stipulated performance of an obligation under
a contract;

“property” means any type of obligation, power, interest, right or thing that has been or may
be transferred under, or which is otherwise affected by an illegal contract;

Application

16 This Part applies in respect of an illegal contract whether or not:
(a) the contract was entered into before or after this Part comes into force, or
(b) the provision of the contract that renders it illegal is severable by the deletion of words

or otherwise,
but does not apply where the enactment by reason of which the contract is illegal provides for
relief.

Statutory Illegality

17 A contract must not be considered an illegal contract by reason only tha t its formation, existence
or performance contravenes an enactment or defeats its purpose unless the enactment, or the
furtherance of that purpose, clea rly so requires.

Exclusion of Other Remedies

18 No remedy must be granted by a court to any person involved in an illega l contract in respect
of the illegal contract, or in respect of property, except as provided by this Part or by the
enactment by reason of which the contract is illegal.

Remedies

19 (1) In a proceeding in respect of an illegal contract, or property, the court may, by order, grant
one or more of the following rem edies
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(a) restitution,
(b) compensation by  way of damages or otherwise,
(c) apportionment of any loss arising from the formation or performance of the contract,

other than loss of profit;
(d) a declaration;
(e) an order vesting property in any person or directing a person to assign or transfer

property to another;
(f) where the court is satisfied that one or more of the obligations or rights under the

contract are reasonable,
(i) a declaration that those obligations constitute an enforceable contract, or
(ii) an order that those obligations be discharged in a lawful manner specified by the

court;
(g) any other remedy the court could have granted under common law or equity had the

contract not been an illegal contract.

(2) The court may impose any conditions it thinks fit in an order under this section.

Discretionary Factors

20 (1) In granting  or refusing an order under section 1 9, the cour t may consider
(a) the public interest,
(b) the circumstances of the formation or performance of the illegal contract, including the

intent, k nowledge, conduct and rela tionship of the pa rties,
(c) if any party to the illegal contract was, at a material time, acting under a mistak e of fact

or law,
(d) the extent to which the illegal contract has been performed,
(e) if the enactment by reason of which the contract is illegal has been substantially

complied with,
(f) the consequences of denying a remedy,
(g) any other factor the court considers relevant.

(2) In granting or refusing an order in respect of an illegal contract that was entered into before
this Part cam e into force, the court, in addition to the factors it may consider under
subsection (1), must consider whether or not
(a) a party to the contract has so altered that party’s position that granting a remedy

would, in the circu mstances, be inequitable,
(b) another proceeding has been commenced in respect of the contract, and
(c) a party to the contract has compromised a claim in respect of the contract.

PART 4:  CONTRACTS IN RESTRAINT OF TRADE

Court may order relief
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21 (1) Where a contract or a portion of a contract constitutes an unreasonable restraint of trade, a
court may, unless the contract otherwise provided, by order:
(a) delete a portion of the contract, or
(b) limit the effect of that contract so that, as modified, the contract would have been a

reasonable restraint of trade at the time it was entered into, and
(c) subject to the rules of law and equity, enforce the contract as modified.

(2) The cou rt may refuse relief under subsection (1) and decline to enforce the contract  where
(a) the deletion or limita tion would so a lter the bargain between the parties that it

would be unreasonable to give effect to the contract as modified, or
(b) the conduct of the party seeking to enforce the contract, with or without

modification, disenti tles that pa rty to  relief.

(3) In the exercise of its discretion under this section, the court must have special regard to the
circumstances of the formation of the contract.

Choice of law

22 Where a contract or a portion of a contract in restraint of trade
(a) is governed by a law other than the law of British Columbia, and
(b) imposes an obligation in respect of something to  be done or not to  be done in Bri tish

Columbia
the court may, to the extent that

(c) the contract is in restraint of trade, and
(d) the relief is limited to the obliga tion to do or not  to do something in Bri tish Columbia,

order or refuse relief as if the contract were governed solely by the law of British Columbia,
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1. LRC 96, 1988.  The Report may be accessed over the Internet at http://www.bcli.org by following the “Publications”
link to BCLRC Report R96.

2. Powell v. London and Provincial Bank, [1893] 2 Ch. 555.  See also the discussion in the Law Reform Commission’s
Report, sup. n. 1 at 26.
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CHAPTER 3                                      COMMENTARY ON THE DRAFT ACT

Section 1:  Specialty obligations

Section 1 is aimed at simplifying the law by eliminating the legal distinctions that exist between
obligations that arise under a simple contra ct and those tha t arise  under a kind of document known
as “specialty,” su ch as a document created under the seal of the party to be bound by it (a deed).
The distinctions between these two kinds of obligations were canvassed by the Law Reform

Commission in 19 88 in its Repo rt on D eeds  and  Sea ls.1  The Report noted that at one time the
legal rules applicable to specia lty obligations differed significantly from those applicable to simple
contra cts.  For example, specialty contracts enjoyed higher priority in the distribution of an insolvent
estate and had the benefit of a longer limitation period.

Over the years, many of the distinctions have been eliminated through the assimilation of specialty
obligations to simple contracts.  A number of distinctions do remain bu t, for the most part, they
serve no functional pu rpose.  When they are invoked, the result, more often than not, is contrary to
the inten tion of the part ies.

One example is the law of agency in rela tion to deeds.  Where a person authorizes an agent to carry
out certain functions in relation to a deed, the agent’s authority must, itself, be embodied in a deed.2

So, for example, a principal may crea te a document under seal (making it  a deed) and  then place
the deed in the hands of an agent with instructions that the deed be delivered to another person on
the happening of a  certain event (perhaps the payment of money).  Unless those instructions are
contained in a writing that itself is created under seal, the agent’s authority is imperfect and a
purported  delivery by the agent may be a nullity in certain circumstances.  It is anomalies like this
that make the retention of a distinction between deeds and simple contracts a trap for the unwary.

Section 1 of the proposed Contract Law Reform Act implements the recommendations of the Law
Reform Commission.  With one exception noted below, it is designed to complete the assimilation
by providing that a specialty obligation shall take effect as if it were created by a simple contract.
The provision then goes on to identify the rema ining areas of divergence between these two types
of obligations and expressly state that the rules governing simple contracts apply.

There is one context in which deeds arguably continue to serve a useful purpose.  The general law
of contract requires that something of value (even if entirely notional) must have passed between
the part ies before a  promise is enforcea ble.  The law refers to th is as “consideration .”  Thus a  simple
promise to make a gift is not enforceable.  Where, however, that promise is embodied in a deed, it
may be enforced aga inst the promisor.  In other cases, such as complex multi-party agreements there
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3. See text infra at n. 6 for a discussion  of another aspect of “consideration.”

4. Supreme Court of Judicature Act, 1873, c. 66, s. 25(7).

5. Judicature Act, 1879, S.B.C. 1879, c. 12, s. 3(7).

6. Richards v. Bartlett (1584)1 Leon 19, 74 E.R. 17; Pinnel’s Case, (1602) 5 Co. Rep. 117a, 77 E.R. 237; Cumber v. Wane,
(1721) 1 Stra 426, 93 E.R. 613; Folks v. Beer, (1884) 9 App. Cas. 605, [1881-85] Al E.R. Rep 106 (H.L.).
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may be some uncerta inty whether all pa rties have received consideration.  Embodying such an
agreement in a deed ensures that it is enforceable against all parties as intended.

It is convenient to have some legal means whereby a promise that is not supported by consideration
can be made enforceable if that is the intention of the promisor.  The full assimilation of deeds to
simple contracts would abrogate this desirable feature of the current law.  For this reason,  clause (b)
of section 1 provides that an obligation that wou ld, because of clause (a), take effect as a simple
contract is enforceable despite the absence of consideration.3

Section 2:  Stipulations not of the essence

Section 2 carries forwa rd section 31  of the Law and Equity Act.  Its purpose is to resolve a conflict
between two bodies of law as to when a time stipulation in a contract is to be regarded as being “of
the essence.”  Where a party to a contract fails to perform in accordance with a time stipulation, the
other parties are entitled to treat the contract as at an end if the time stipulation was “of the essence.”

The courts of common law and those of equity treated time stipulations in a somewhat different
fashion.  When a common law court encountered a time stipulation, it would usually construe it as
being of the essence without regard to its real importance (or lack of importance) in the context of
the particular contract.  A court of equity, on the other hand, would examine the contract a s a whole
to determine whether or  not the time stipulation was of the essence, and would only hold a time
stipulation to be of the essence when the context demanded it.

When, in England, the courts of law and equity were “fused” in 1873, Parliament thought it was
necessary to resolve this conflict and it did so by enacting a provision4 almost identical to section

31 of our Law and Equity Act.  The effect of the provision is that the approach taken by the courts
of equity was to prevail.  In 1879 , the legislature of this province adopted the English provision.5

Section 3:  Rule in Cumber  v. Wane abrogated

Section 3 carries forward section 43 of the Law and Equity Act.  The purpose of the provision is to
reverse the effect of a  group of decisions of the English courts which limited the ability of parties
to enter into a binding  compromise in rela tion to a debt.  Essentia lly, these decisions held that a
promise to accept a smaller payment in satisfaction of an outstanding debt would not be binding at
law.  A contract could not be made to discharge a debt through accepting payment of a smaller
amount.6
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7. Remedial legislation first appeared in Ontario, in 1885, a year after the judgment in Foakes v. Beer was handed down
(48 Vict., c. 13, s. 6; see now, Mercanti le Law Amendment Act, R.S.O. 1990, c.M10, s. 16).  This was followed by
Manitoba (Queens Bench Act, S.M. 1895, c. 6, s. 39(10); now Mercanti le Law Amendment Act, S.M. 1992, c. 32, s . 10)
and the then Northwes t Territories (R.O.N.W.T. 1888, c. 56, s. 9(7)).   Alberta (Judicat ure Act, R.S.A. 1980, c. J-1, s.
22,) and Saskatchewan (The Queen’s Bench Act , R.S.S. 1978, c.  Q-1, s. 45(7)) inherited the provision on their
formation in 1905.  British Columbia’s legislation dates  from 1903 (Supreme Cour t Act, S.B.C. 1903-4, c. 15 s.2 0 (25)). 
Except fo r Manitoba, which, until 1992, required  the promise to be in writing, all provinces have adopted subs tantially
the same language.  The United Kingdom, despite the 1937 recommendations of the Law Revision Committee, Sixth
Interim Report, 1937, Cmd. 5449, 20-21, has never enacted a like provision.

8. [1959] S.C.R. 578.  See also, F. T. Developments Ltd. v. Sherman, [1969] S.C.R. 203; O’Rei lly v.  Marketers
Diversifi ed, [1969] S.C.R. 741; Barnett v. Harrison, (1975) 57 D.L.R. (3d) 225 (S.C.C.).

9. Report on Waiver of Conditions Precedent in Contracts, (LRC 31, 1977).The Report may be accessed over the
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The rationale of the  rule is based on the notion of consideration.  If a debtor is already obligated to
pay a sum, a  creditor receives nothing new by accepting a promise to pay a smaller portion of it.
The common law does not recognize a promise to perform an already existing duty as valid
consideration in an agreement.  The logic is simply that since the creditor receives nothing of
substance from the agreement, it is like a promise to give a gift, and such promises should not be
legally binding.

Commercial reality is different from legal theory, however, and many critics of this rule have
pointed out that it is frequently in the interests of both parties to modify an existing agreement.  In
times of market instability or inflation, prices change quickly, and flexibility is an important part
of ongoing economic relationships.  Even in times of stability, a creditor may have rea sons for
recognizing the changed circumstances of a debtor.  In many cases, it is a question of part payment
or no payment at a ll.  Moreover, there is the qu estion of fairne ss.  A debtor may rely upon the
promise of a creditor not to enforce a full claim when entering into other agreements, or taking
measures to avoid bankruptcy.

Section 3 provides that the receipt of the lesser amount will extinguish the debt where the creditor
has so agreed.7

Section 4:  Conditions precedent

Section 4 carries forward section 54 of the Law and Equity Act and concerns the waiver of
conditions precedent in  contra cts.

It is not uncommon to find in contracts, and particularly contra cts for the sale of land, a provision
that the performance of the obligations of one party, or both of the parties, is made conditional on
the happening of some event beyond their control.  For example, the condition might be that the land
in question be rezoned by a local authority from one form of land use to another.  These provisions
are known as “conditions precedent.”  In a series of decisions commencing with that of the Supreme

Court of Canada in Turney and Zhilka,8 it was held that such a condition, even if included in the
contract solely for the benefit of one party, cannot be waived by that party.  The other party to a
contract was thus free to treat it as being at an end if the condition was not fulfilled.  That result  was
frequently inequitable  and su bverted the ma nifest inten tions of the part ies.9
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Internet at ht tp://www.bcli.org by following the “Publicat ions” link to BCLRC Report R31.

10. The act appeared in British Columbia in 1897 as the Statute of Frauds, R.S.B.C. 1897, c. 85, and with only minor
amendments continued in force until 1957.  At that time a substantial revision was undertaken, resulting in the
enactment of the Statute of Frauds, 1958, S.B.C. 1958, c. 18.  The 1958 version remained in force until the current
version was enacted as the Law Reform Amendment Act , 1985, S.B.C. 1985, c.  10, ss. 7, 8.

11. Report on the Statute of Frauds (LRC 33, 1977). The Report may be accessed  over the Internet at h ttp://www.bcli.org
by following the “Publications” link to BCLRC Report R33.
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In a report submitted in 197 7, the Law Reform Commission considered the development and  effect

of this rule and recommended that it be reversed by statute.  Section 54 of the Law and Equity Act,

now carried forward as section 4 of the proposed Contract Law Reform Act, implements that
recommendation.

Section 5:  Enfor ceability of Contracts

This provision carries forward section 59  of the Law and Equity Act and sets out the conditions
which must be satisfied before a contract can  be said to be enforceable.

In 167 7, the English Parliament responding to defects in the law of evidence which assisted the

perpetration of fraud, enacted a statute that has come to be known as the “Statute of Frauds.”  This
statute was “received” into British Columbia law on the founding of the Colony in 1858  and
remained on the statute book, virtually u nchanged in la ngua ge and  form for m any years.10

The Statute of Frauds provided that certain contracts must be evidenced in writing and signed by

the person against whom enforcement is sought.  O ver the 300 years of its existence, the Statu te of

Frauds had become encrusted with  a body of case law which obscured its scope and application and
created a body of exceptions to the statute which, while mitigating the rigidity of its opera tion, a lso
created further uncertainty.

In 1977 , the Law Reform Commission reviewed the operation of the Statute of Frauds and
concluded that it served a num ber of functions that ought to be preserved but that it should be
modernized and restated in a ccessible language.11  The Commission’s recommendations were
implemented by the Legislature through the repeal of the former legislation and the enactment of

what is now section 59  of the Law and Equity Act.  This provision is carried forward in the

proposed Contract Law Reform Act as section 5.

Section 6:  Performance Under Pr otest

Section 6 of the proposed Contract Law Reform Act carries forward  section 62 of the Law and

Equity Act.  Like section 4, this provision is also a response to a decision of the Supreme Court of
Canada.

Where the pa rties to a contract differ as to the nature or extent of the obligations it imposes on one
of the parties, very often the most beneficial course for all concerned is for that party to perform the
contract in accordance with requirements of the other party, but to do so “under protest” purporting
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12. [1960] S.C.R. 361.

13. Report on Performance Under Protest (LRC 81, 1985).  The Report may be accessed over the Internet at
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14. Report on the Need for Frustrated Contracts Legislation in British Columbia (LRC 3, 1971).  The Report may be
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to reserve the right to assert a claim for additional compensation at a later date.  There had been,
however, some question how far this course of action was open.  The source of the uncertainty was

the much-criticized decision of the Supreme Cou rt of Canada in  Peter Kiewit Sons Co. of Canada

v. Eakins Construction Ltd. made in 1960.12

While this decision cast a shadow over the whole of contract law in Canada, the problems it created

were felt most acutely  in the construction indu stry out of which the Kiewit case arose.

In a report submitted  in 19 85, the La w Reform Commission examined the Kiewit case and its
implications and recommended that legislation be enacted to confirm what is the right of a party to
“perform under protest.” 13  The Legislature implemented this recommendation through the

enactment of section 62 of the Law and Equity Act, a provision car ried forward as section 6 of the

proposed Contract Law Reform Act.

Part 2 - Sections 7 to  14:  Frustrated C ontracts

Part 2 of the proposed Contract Law Reform Act carries forward the provisions of what is now the

Frustrated Contract Act.  The pu rpose of frustrated contra ct legislation is to provide a  fair system
of rules to define the positions of the parties to a contract that has been prematurely brought to an
end by the application of the common law doctrine of frustration.  Contracts may become impossible
to perform for a variety of reasons beyond the control of the contracting parties.  War, a labour
dispute, the destruction of the subject matter of the contact by fire, and the enactment of legislation
making performance of the contract i llegal, are examples of events that  may prevent parties, through
no fau lt of their  own, from performing  their contractua l obliga tions.

Parties may, in their contract, deal with their position should such events occur but if they do not,
the common law doctrine of frustration may come into operation.  In some circumstances, the
contract will be regarded as coming to an end and the parties excused from further performance
under it.  But this raises questions as to how the parties should be treated with respect to what has
gone on before the frustrating event occurred.  What shou ld be the position when one party has fully
or substantially performed its obligations before the frustrating event occurred?  The answers
provided by the common law to this kind of question were not satisfactory.

In one of its earliest reports, the Law Reform Commission examined the need for fru strated contract
legislation and recommended a statutory scheme that would define the position of parties to a
frustrated contract acco rding to restitu tionary principles.14  The recommendations of the
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Commission were implemented through the ena ctment of the Frustrated Contract Act.15  The

provisions of which are carried forward as Part 2 of the proposed Contract Law Reform Act.

Part 3 - Sections 15  to 20:  Illegal Contr acts

As a general rule, Canadian cou rts declined to grant relief to parties who have either deliberately
or unwittingly entered into an “illegal” transaction.  The laws that define when a transaction may
be characterized as illegal, and the exceptions to the general rule are uncertain and inconsistent.

It is important to note that, in this context, the word “illegal” is used in a special sense.  A wide
variety of arra ngements may be termed “illegal” for different reasons.  If legislation expressly
forbids a formation of a specific contract, that contract is obviously “illegal.”  However, the term
is also used in respect of contracts whose formation is not forbidden.  For example, a  contract which
violates a policy synthesized by a judge from common law cases is also characterized as an “illegal
contract.”  The term “ illegal” is thus used as convenient shorthand expression signifying that the
transaction so designated is one which a court will decline to enforce on the ground that it infringes
some public policy or the terms or object of an enactment.  It does not necessarily imply some
criminal or dishonourable conduct on the part of any party.

Where a transaction is characterized as “illegal” a s a general rule, the transaction is unenforceable
and the courts will not intervene to readjust the rights between the parties.  T he rights of third parties
may also be in jeopardy.

In its Report on Illegal Transactions submitted in 1983,16 the Law Reform Comm ission carried
out a detailed examination of the law in relation to illegal contracts and recommended that
legislation be enacted which gives the court broad and flexible powers to readjust the rights of
parties to an illegal transaction.  These recommendations have not, to date, been acted on by the

legislature.   Part 3 of t he proposed Contract Law Reform Act would implement the
recommendations made by the Law Reform Commission.

Part 4 - Sections 21, 22:  Contracts in Restraint of Trade

The law respecting contracts in restraint of trade represents an a ttempt to balance the public policy
favouring the unrestricted ability of a person to engage in productive economic activities with the
legitimate concerns of employers, vendors of businesses, franchisers and persons in simi lar positions.
For example, a con tract  for the pu rchase and sa le of a bu siness, including its goodwill, frequently
prohibits the seller from carrying on a  competing business.  Similarly , the agreement u nder which
an employee is hired may prohibit that employee, on leaving the employer’s service, from
independently setting up a similar business or entering into employment with a rival firm.
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Courts have historica lly enforced a contract in restra int of tra de onl y if it was reasonable in the
interests of the parties and of the public.  If it is unreasonable in any respect, then it is completely
unenforceable and the party intended to  be bound by it is free to ignore it totally.  The courts have
only limited tools at their disposable to “write down” an unreasonable restraint into one that is
reasonable and to enforce it.

Modern business practice, the increased complexity of modern society and the changing judicial
perception of the relevant factors to consider in determining the essential qu estion of reasona bleness
have all combined to ca ll into question the ru le that an unreasonable restraint is wholly
unenforceable.

In its Report on Covenants in Restraint of Trade,17 the Law Reform C ommission examined the rule
and its operation and made recommendations aimed at striking a fa irer ba lance between the parties.
The effect would be that, in many cases, an agreement in restraint of trade would be pa rtially
unenforceable where it would otherwise be unenforceable in its entirety.  Those recommendations

(not yet implemented) are given effect by Part 4 of the proposed Contract Law Reform Act.
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CHAPTER 4                                                                                 CONCLUSION

The aims of the Contract Law Reform Act proposed in this Report are twofold.  The first aim is to
make the law on this topic more accessible by bringing together in a single statute the various
provisions that modify the general law of contract.  The current legislative distribution is
unsatisfactory in that many important provisions are either buried in a longer omnib us act that
addresses a variety of legal concepts or  are fou nd in a  separa te statu te.  The legisla tion we propose
would mark a significant improvement.

The second aim is to implement three outstanding reports of the Law Reform Commission that fit

neatly within the concept of a Contract Law Reform Act.  Two of these Reports contain
recommendations that focus on giving the courts wider and more flexible tools to re-ad just the rights
of parties to contracts which, for one reason or another, cannot be enforced according to  their terms.

These reforms are very much in the spirit of those embodied in the current Frustrated Contract Act.

The third area of reform concerns the anachronistic legal position that flows from embodying an
obligation in a deed rather tha n a simple contract.   This can ha ve unexpected  consequ ences,
contemplated by neither party a nd can create a  trap for unwary business people.

The proposals for consolidation and reform that we make in this Report are, we believe,
uncontroversial and we hope they will receive the support of the legislature at an early opportunity.


