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Proposals for a Contract Law Reform Act

CHAPTERI INTRODUCTION

The general law of contract isalmost entirely a creationof the courts Legislativeintervention has
been rare. Where legislatures have acted to alter the general law of contract, it has been to
implement some overriding policy or, more commonly, to repair some perceived defect in the law
developed by the courts.*

The British Columbia statutes contain six instances of intervention in relation to the general law of
contract. Five of these consist of particular sections of the Law and Equity Act® and the sixth tak es
the form of separate statute. These enactments are as foll ows:

Law and Equity Act Section 31 - Stipulations N ot of Essence

Law and Equity Act Section 43 - Rule in Cumber v. Wane Abrogated
Law and Equity Act Section 54 - Conditions Precedent

Law and Equity Act Section 59 - Enforceability of Contracts

Law and Equity Act Section 62 - Performance U nder Protest
Frustrated Contract Act®

The last four of these enactments were based on reports made by the Law Reform Commission of
British Columbia.* Awaiting implementation are three further reports of the Law Reform
Commission that touch on the general |aw of contract. These are the Commission’s Reports on:

Illegal Transactions
Covenantsin Regraint of Trade®
Deeds and Seals’

The current legislati vedistribution isunsatisfactory inthat it mak es access to these provisionsmuch
more difficult than necessary. First, partiesdo not have the security of knowing that enactments
which may have modified the general law of contract are confined to a single Act. The fact that at

1. Itisimportant to distinguish between changes to the general law of contractand changesin the lav asit relatesto
contracts having a specific subject matter, or contracts entered into by particular classes of persons. In thisreport, we
are concerned only with the former kind of change. For examples of the latter, see Consumer Protection Act, R.S.B.C.
1996, c. 69, Pat 1; Infants Act, R.S.B.C. 1996, c. 223 Part 3; Family Relations Act, R.S.B.C. 1996, s. 127; Insurance
Act, RSB.C. 1996, c. 226, s. 4.

2. RSB.C. 199, c.53.
R.SB.C. 1996, c. 166.

4. Report on Waiver of Conditions Precedent in Contracts (LRC 31, 1977); Report on the Statut e of Frauds(LRC 33,
1977); Report on Performance Under Proted (LRC 81, 1985); Report on TheNeed for Frustrated Contracts
Legislationin British Columha (LRC 3, 1971).

5. LRC®69,1983.
6. LRC74,1984.
7. LRC 96, 1988.
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least two statutes are known to contain duch provisions raises the spectre that any number of
additional Actsmay containrelevant provisions. Second, evenif the Law and Equity Actwerethe
solerepository of revisionsto the general law of contract, theresearcher still confronts aformidable
tak. The Law and Equity Act is over 60 sectionslong and deals with topics as diverse as the
application of English law,? judicial notice,’ venue in forecl osure proceedings,’® and damage by
collision at sea.* Sifting through this mass of complicated and mostly unrelated provisionsin a
search for those that touch on contract law can be a wasteful and frustrating exercise.

What is called for is a single statute that brings together the provisions identified above and sets
them out in an accessiblefashion. A useful precedent forlegislation of thiskindisthe Property Law
Act,*? which brings together in a single act almost 40 provisions that touch on or modify the
substantive law of real property.

In this Report, we proposetheadoption of aContract Law Reform Act. This proposed Act would
have two functions. The first isthat described above - to consolidate and make accessible the
existing enactments that affect the general law of contract. The second is to provide a suitable
vehiclefor theimplementation of the three Law Reform Commission reportsin this areathat have
not yet been acted on.

In Chapter 2, which follows immediately, we set out the full text of adraft Contract Law Reform
Act incorporating the existing statutory providonsand additional sectionsthat would implement the
outstandi ng Law Reform Commissi on Reports.

Chapter 3 setsout abrief commentary on each section, or rel ated group of sections, in the proposed
Act. These descriptions are intended to provide only a brief flavour of their opeation and the
deficienciesin thelaw they are designed to correct. For all but two of the provisions, a thorough and
exhaustive discussion will be found in the report of the Law Reform Commission on which the
provisionis based. These reports canbe found at mostlaw librariesand are accessiblethrough the
Internet at the Institute’s website.®

8 S2

9. Ss7and9.

10. S 21.

11. S 32

12. R.S.B.C. 1996, c. 377.
13. http://www.bcli.org.
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CHAPTER 2 A DRAFT CONTRACT LAW REFORM ACT

CONTRACT LAW REFORM ACT?

PART 1: GENERAL RULESOF LAW APPLICABLE TO CONTRACTS

Deed to take effect as contract

1 Where an obligation created or evidenced by an instrument would, but for this section, take
effect as a specialty obligation, it must
(a) take effectasif it werecreated by a simple contract and, without limiting the
generality of the foregoing, any issue respecing
(@) remedies for breach;
(i)  interpretation;
(iii)  merger;
(iv) theauthority of an agent created by the instrument;
(vi) variation;
(vii) accord and satisfaction; and
(viii) partiesto the instrument
must be determined by thelaw governing simple contracts; and
(b) unless otherwise intended by any party, be enforceable upon execution of the
instrument, despite the absence of consideration or physical ddivery.

Stipulations not of essence
2 Stipulationsin contracts, asto time or otherwise, which are not deemed to be or to have

become of the essence of the contracts accordingto the rules of equity, must receive the
same construction and effect as they would receivein equity.

Rule in Cumber v. Wane abrogated
3 Part performance of an obligation either before or after a breach of it, when expressly

accepted by thecreditor in satisfaction or render ed in sati sfaction of an agreement for that
purpose, though without any new consideration, must be held to extinguish the obligation.

Conditions precedent

1. For convenient reference, the portions of the proposed Act that carry forward existing provisions are italicized, and new
provisions arenot.

British Columbia Law Institute 3
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4 If the performance of acontract is suspended until the fulfillment of a condition precedent,
a party to the contract may waive the fulfillment of the condition precedent, even if the
fulfillment of the condition precedent isdependent on thewill or actions of a person whois
not a party to the contract if

(a) the condition precedent benefits only that party to the contract;

(b) the contract is capable of being performed without fulfillment of the
condition precedent; and

(c) where a time is stipulated for fulfillment of the condition precedent, the
waiver is made before the time stipulated, and whereatimeisnot stipulated
for fulfillment of the condition precedent, the waiver is made within a
reasonable time.

Enforceability of contracts

5 (1) In this section “ disposition” does notinclude
(@) the creation, assgnment or renunciation of an interest under a trug, or
(b) atestamentary dispostion.

(2) Thissection doesnot apply to
(a) acontract to grant a lease of land for a term of 3 years or less,
(b) agrant ofalease of land for aterm of 3 years or less or
(c) aguarantee or indemnity arisng by operation of lawor imposed by statute.

(3) A contract respecting land or a disposition of land is not enforceable unless

(@) thereis, in awriting signed by the party to be charged or by that party’s
agent, both an indicationthatithasbeen madeand a reasonabl e indication
of the subject matter,

(b) thepartytobecharged hasdone an act, or acquiesced in an act ofthe party
alleging the contract or dispostion, that indicates that a contract or
disposition not inconsigent with that alleged has been made, or

(c) the person alleging the contract or disposition has, in reasonable reliance
on it, so changed the person’s position that an inequitable result, having
regard to both parties' inter ests, can be avoided only by enforcing the con-
tract or disposition.

(4) For the purposes of subsection (3) (b) , an act of a party alleging a contract or
dispodtion includes a payment or acceptance by that party or on that party’s behalf of
a deposit or part payment of a purchase price.

(5) Ifacourtdecidesthatan alleged gift or contract cannot be enforced, itmay order either
or both of

4 British Columbia Law Institute
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(a) restitution of a benefit received, and
(b) compensation for money spent in reliance on the gift or contract.

(6) A guarantee or indemnity is not enforceable unless

()

(a) it is evidenced by writing signed by, or by the agent of, the guarantor or
indemnitor, or

(b) the alleged guarantor or indemnitor has done an act indicating that a
guarantee or indemnity consistent with that alleged has been made.

A writing can be sufficient for the purpose of this section eventhough a term is left out
or iswrongly stated.

Performance under protest

6

D)

)

3)

(4)

©®)

If a dispute arises between the partiesto a contract respecting the obligationsof aparty
under the contract, the party whose obligations are disputed may elect to perform the
contract in accordance with the requirements of the other party, and the electing party
is then entitled to compensation from the requiring party for any

(a) service performed,

(b) property supplied or transferred,

(c¢) liability assumed, and

(d) money paid
by the electing party in the course of that performance beyond that which the contract
required the eecting party to do.

An electing partyis not entitled to compensation under subsection (1) unless within a
reasonable timeafter theelecting party isinfor med that the performanceisrequired, the
electing party givesnotice to the requiring party that the performanceis under protest.

A contract may specify, with respect to the giving of a notice of protest, any or all of the
following:

(a) theform of the notice;

(b) a time within which the notice must be received by the requiring party;

(c) the personsto whom the notice must be given;

(d) the manner in which the notice isto be given.

A notice of protest has no effect unless it is communicated in accordance with every
specification referred to in subsection (3) that isincluded in the contract.

Aright to compensation under this section is not affected by a decision or determination
by a person connected with the administration of the contract unless the person has no
interest in the subject matter of the contract and isindependent of every per son who has
an interest in the subject matter of the contract.
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(6) Nothing in this section limits the right of a party to recover compensation on any other
basis.

PART 22 FRUSTRATED CONTRACTS

Application

7 (1) Subject to subsection (2), this Part applies to every contract
(a) fromwhich the partiesto it are discharged by reason of the application of
the doctrine of frustration; or
(b) thatisavoided under section 11 of the Sale of Goods Act.

(2) ThisPart does not apply to
(&) acharter partyor acontract for thecarriage of goodshy sea, except a time
charter party or a charter party by demise;
(b) a contract of insurance; or
(c) contracts entered into before May 3, 1974.

ldem

8 ThisPartappliesto acontract referred to in section 7(1) only to the extent that, on the true
construction of that contract, it contains no provision for theconsequences of frustration or
avoidance.

Act applicable to part of contract

9 If a part of any contract to which thisPart appliesis wholly performed
(a) beforethe parties are discharged; or
(b) exceptfor the payment in respect of that part ofthe contract ofsumsthat are
or can be ascertained under the contract,
and that part may be severed from the remainder of the contract, that part must, for this
Part, betreated asa separ ate contract that hasnotbeen frustrated or avoided, and this Part,
excepting this section, isapplicable only to the remainder of the contract.

Adjustment of rights and liabilities

10 (1) Subject to section 11, every party to a contract to which this Part appliesis entitled to
restitution from the other party or parties to the contract for benefits cr eated by the
party’s per formance or part performance of the contract.

6 British Columbia Law Institute
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(2)

©)

(4)

Every party to a contracttowhichthisPartappliesisrelieved from fulfilling obligations
under the contract that were required to be performed prior to the frudration or
avoidance but were not performed, except in so far as some other party to the contract
has become entitled to damagesfor consequential lossas a result of the failure to fulfil
those obligations.

If the circumstances giving rise to the frugration or avoidance cause a total or partial
loss in value of a benefit to a party required to make restitution under subsection (1),
thatlossmust beapportioned equal ly between theparty required to make restitution and
the party to whom the restitution is required to be made.

In this section a “ benefit” means something done in the fulfillment of contractual
obligations, whether or notthe person for whose benefitit was done received the benefit.

Exception

11 (1)

(2)

3

A personwho hasperformed or partly performed a contractual obligationisnot entitled
to restitution under section 10inrespect of alossin value, caused by the circumstances
giving riseto the frustration or avoidance, of a benefit within the meaning of section 10,
if thereis

(a) acourse of dealing between the partiesto the contract;

(b) a custom or a common understanding in the trade, business or profession

of the party so performing; or

(c) animplied term of the contract,

to the effect that the party performing should bear the risk of the loss in value.

The fact that the party performing the obligation has in respect of previous smilar
contracts between the parti es effected insuranceagainstthekind ofevent that caused the
lossin valueis evidence of a course of dealing under subsection (1).

Thefact that personsin the same trade, business, or profession asthe party performing
theobligations, on enteringinto similar contracts, generally effectinsurance againg the
kind of event that caused the loss in value is evidence of a custom or common
under standing under subsection (1).

Calculation of restitution

12 Ifrestitution is claimed for the performance or part perfor mance of an obligation under the
contract other than an obligation to pay money,

(@) in so far asthe claimisbased on expendituresincurredin performing the contract,
the amount recoverable must include only reasonable expenditures, and

British Columbia Law Institute 7
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(b) if performance consisted of or included delivery of property that could be and is
returned to the performer within a reasonable time after the frudration or
avoidance, the amount of the claim must be reduced by the value of the property
returned.

Idem

13 Indeterminingthe amountto which a party isentitled by way ofrestitution or apportionment

under section 10, account must not be taken of

(&) lossof profits or

(b) insurance money that becomes payable
because of thecircumstancesthat giveriseto the frustration or avoidance, but account must
be taken of any benefits which remain inthe handsof the party claiming reditution.

Limitations

14 (1) An action or proceeding under this Part must not be commenced after the period

determined under subsection (2) of this section.
(2) For the purposes of subsection (1), a claimunder this Part must bea claimfor a breach

of the contract arising at the time of frustration or avoidance, and the limitation period
applicable to that contract applies.

PART 3: ILLEGAL CONTRACTS

Interpretation

15 Inthis Part,

“contract” means a contract, trust, transaction, or arrangement or any provision of a cont-
ract, trust, transaction, or arrangement and includes a disposition of property and any
instrument effecting or evidencing a disposition of property.

“court” means a court, tribunal, or arbitrator exercising itsproper jurisdiction;
“enactment” includes an enactment as defined in the Inter pretation Act (Canada);
“illegal contract” means a contract that in its formation, existence or performance, isnull,

void, illegal, unlawful, invalid, unenforceable, or otherwiseineffective, orin respect of
which no action or proceading may be brought, by reason of an enactment or of arule

British Columbia Law Institute
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of equity or common law respecting contracts that are contrary to public policy, but
doesnot include a contract that
(1) isinvalid by reason only of afailure to register the contract,
(2) isunenforceable by reason only of effluxion of time,
(3) isunenforceable by reason only of itsnot being in writing or signed by the party
to be charged, or that party’s agent,
(4) isinvalid by reason only of the creation or vesting of aright after a specified
period,
(5) isinvalid by reasononly that it isin restraint of trade, or
(6) isavoided by frustration;

“performance” meanstheintended, actual or stipul ated performance of an obligation under
acontract;

“property” means any type of obligation, power,intereg, rightor thing that has been or may
be transferred under, or which is otherwise affected by an illegal contract;

Application

16 This Part appliesin respect of an illegal contract whether or not:
(a) the contract was entered into before or after thisPart comes into force, or
(b) the provision of the contract that rendersit illegal is severable by the delion of words
or otherwise,
but does not apply where the enactment by reason of which the contract isillegal providesfor
relief.

Statutory lllegality

17 A contract must not becond dered anillegal contract by reason only that itsformation, existence
or performance contravenes an enactment or defeatsits purpose unlessthe enactment, or the
furtherance of that purpose, clearly so requires.

Exclusion of Other Remedies

18 Noremedy must be granted by a court to any person involved in anillegal contract in respect
of the illegal contract, or in respect of property, except as provided by this Part or by the
enactment by reason of which the contract isillegal.

Remedies

19 (1) Inaproceeding in regect of anillegal contract, or property, the court may, by order, grant
one or more of the following remedies

British Columbia Law Institute 9
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(a) restitution,

(b) compensation by way of damages or otherwise,

(c) apportionment of any loss arising from the formation or performance of the contract,
other than loss of profit;

(d) adeclaration;

(e) an order vesting property in any person or directing a person to assign or transfer
property to another;

(f) where the court is satisfied that one or more of the obligations or rights under the
contract ar e reasonabl e,
(i) adeclaration that those obligations constitute an enforceable contract, or
(ii) an order that those obligations be discharged in a lawful manner specified by the

court;

(g) any other remedy the court could have granted under common law or equity had the

contract not been anillegal contract.

(2) The court may impose any conditions it thinks fit in an order under this section.

Discretionary Factors

20 (1) Ingranting or refusing an order under section 19, the court may consider

(a) the public interest,

(b) the circumstances of the formation or performance of theillegal contract, induding the
intent, k nowledge, conduct and relationshi p of the parties,

(c) if any party totheillegal contract was, at amaterial time, acting under amistak e of fact
or law,

(d) the extent to which theillegal contract has been peformed,

(e) if the enactment by reason of which the contract is illegal has been substantially
complied with,

(f) the consequences of denying a remedy,

(9) any other factor the court considers relevant.

(2) Ingranting or refusing an order in respect of anillegal contract that was entered into before

this Part came into force, the court, in addition to the factors it may consider under
subsection (1), must consder whether or not
(a) aparty tothecontract hasso altered that party’ sposition that grantingaremedy
would, in the circumstances, be inequitable,
(b) another proceeding has been commenced in regect of the contract, and
(c) aparty to the contract has compromised a claim in respect of the contract.

PART 4: CONTRACTSIN RESTRAINT OF TRADE

Court may order relief

10

British Columbia Law Institute
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21 (1) Where acontract or a portion of a contract constitutesan unreasonable restraint of trade, a
court may, unlessthe contract otherwise provided, by order:
(a) delete a portion of the contract, or
(b) limit the effect of that contract so that, as modified, the contract would have been a
reasonable restraint of trade at the time it was entered into, and
(c) subject to therules of law and equity, enforce the contract as modified.

(2) The court may refuse relief under subsection (1) and decline to enforce the contract where
(a) the deletion or limitation would so alter the bargain between the parties that it
would be unreasonable to give effect to the contract as modified, or
(b) the conduct of the party seeking to enforce the contract, with or without
modi fication, disentitles that party to relief.

(3) Inthe exercise of itsdiscretionunder this section, the court must have special regard to the
circumstances of the formation of the contract.

Choice of law

22 Where a contract or a portion of a contract in restraint of trade
(a) isgoverned by alaw other than the law of British Columbia, and
(b) imposes an obligation in respect of something to be done or not to be done in British
Columbia
the court may, to theextent that
(c) the contract isin restraint of trade, and
(d) therelief islimited to the obligation to do or not to do something i n British Columbia,
order or refuse rdief asif the contract weregoverned solely by the law of British Columbia,

British Columbia Law Institute 11
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CHAPTERS3 COMMENTARY ON THE DRAFT ACT

Section 1: Specialty obligations

Section 1 is aimed at simplifying the law by eliminating the legal distinctions that exist between
obligationsthat arise under a simple contract and thosethat arise under akind of document known
as “specialty,” such as a document created under the seal of the party to be bound by it (a deed).
The distinctions between these two kinds of obligations were canvassed by the Law Reform
Commission in 1988 in its Report on D eeds and Seals.! The Report noted that at one time the
legd rules applicable to specialty obligations differed significantly from those applicableto simple
contracts. For example, specialty contractsenjoyed higher priority inthedistribution of aninsolvent
estate and had the benefit of alonger limitation period.

Over the years, many of the distinctions have been eliminated through the assimilation of specialty
obligationsto smplecontracts A numbe of distinctionsdo remain but, for the most part, they
serveno functional purpose. When they are invoked, the result, more often than not, is contrary to
the intention of the parties.

One exampleisthelaw of agency inrelation to deeds. Where a person authorizes an agentto carry
out certain functionsin relation to adeed, the agent’ s authority must, itself, beembodied in adeed?
So, for example, a principal may create a document under seal (making it a deed) and then place
thedeed in the hands of anagent with instructions that the deed be ddivered to another person on
the happening of a certain event (perhaps the payment of money). Unless those instructions are
contained in a writing that itsdf is created under seal, the agent's authority is imperfect and a
purported delivery by the agent may be anullity in certain circumstances. Itisanomalieslikethis
that make the retention of a distinction beween deedsand simple contractsa trap for the unwary.

Section 1 of the proposed Contract Law Reform Actimplements the recommendationsof the Law
Reform Commission. With one exception noted below, it is designed to compl ete the assimilation
by providing that a pecialty obligation shall take effect asif it were created by a simple contract.
The provision then goes on to identify the remaining areas of divergence between these two types
of obligationsand expressly date that the rules governing simple contracts apply.

There is one context in which deeds arguably continueto servea useful purpcose. The general law
of contract requiresthat something of value (even if entirely notional) must hav e passed between
thepartiesbeforea promiseisenforceable. Thelaw referstothisas“consideration.” Thusasimple
promise to make agift isnot enforceable. Where, however, that promise is embodied in a deed, it
may be enforced against the promisor. Inother cases, auch ascomplex multi-party agreementsthere

1. LRC96,1988. The Report may be accessal over the Internet at http://www.bcli.org by following the “ Publications’
link to BCLRC Report R96.

2. Powdl v. London and Provincial Bank, [1893] 2 Ch. 555. See alsothe discusgon in the Law Reform Commission’ s
Report, sup. n. 1 at 26.
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may be some uncertainty whether all parties have received consideration. Embodying such an
agreement in adeed ensures that it is enforceable against all parties as intended.

Itisconvenient to have somelegal meanswhereby a promise that is not supported by consideration
can be made enforceable if that isthe intention of the promisor. The full assimilation of deedsto
simple contracts would abrogate this desirabl e feature of the currentlaw. For thisreason, clause (b)
of section 1 providesthat an obligation that would, because of clause (a), take effect as a simple
contract is enforceable despite the absence of consideration.®

Section 2: Stipulations not of the essence

Section 2 carries forward section 31 of the Law and Equity Act. Itspurpose isto resolve aconflict
between two bodies of law asto when atime stipulation in a contract isto be regarded as being “ of
theessence.” Where a party to acontract fails to perform in accordance with atime stipulation, the
other partiesareentitledto treat the contractas at an end if the timestipul ation was* of the essence.”

The courts of common law and those of equity treated time stipulations in a somewhat different
fashion. When acommon law court encountered a time gipulation, itwould usually construeitas
being of theessencewithout regard to itsreal importance (or lack of importance) in the context of
theparticular contract. A court of equity, on the other hand, would examine the contract asawhole
to determine whether or not the time stipulation was of the essence, and would only hold a time
stipulation to be of the essencewhen the context demanded it.

When, in England, the courtsof law and equity were “fused” in 1873, Parliament thought it was
necessary to resolve this conflict and it did so by enacting a provision® almost identical to section
31 of our Law and Equity Act. The effect of the provision isthat the approach taken by the courts
of equity was to prevail. In 1879, the legidature of this province adopted the English provision.®

Section 3: Rulein Cumber v. Wane abrogated

Section 3 carries forward section 43 of the Law and Equity Act. The purpose of the provisionisto
reverse the effect of a group of decisions of the English courts which limited the ability of parties
to enter into a binding compromise in relation to a debt. Essentially, these decisions held that a
promise to accept a smaller payment in satisfaction of an outstanding debt would not be binding at
law. A contract could not be made to discharge a debt through accepting payment of a smaller
amount.®

Seetextinfra at n. 6 for adiscussion of another aspect of “consideration.”
Supreme Court of Judicature Act, 1873, c. 66, s. 25(7).
Judicature Act, 1879, S.B.C. 1879, c. 12, s. 3(7).

Richardsv. Bartlet (15841 Leon 19,74 E.R. 17; Pinnel’s Case, (16Q2) 5 Co. Rep. 1173, 77E.R. 237, Cumber v. Wane
(1721 1 Stra 426, 93E.R. 613 Folksv. Beer, (1884) 9 App. Cas. 605, [1881-85] Al E.R. Rep 106 (H.L.).

o g > w
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Therationale of the ruleisbased on the notion of consideration. If adebtor isalready obligated to
pay a sum, a creditor recdaves nothing new by accepting a promise to pay a smaller portion of it.
The common law does not recognize a promise to perform an already existing duty as valid
consideration in an agreement. The logic issimply that since the creditor receives nothing of
substance from the agreement, it islike a promise to give a gift, and such promises should not be
legally binding.

Commerdal reality is different from legal theory, however, and many critics of this rule have
pointed out that it is frequently in the interests of both parties to modify an existing agreement. In
times of market instability or inflation, priceschange quickly, and flexibility is an important part
of ongoing economic relationships Evenin times of gability, a creditor may have reasons for
recogni zing the changed circumstances of adebtor. Inmany cases, it isa question of part payment
or no payment at all. Moreover, there isthe question of fairness. A debtor may rely upon the
promise of a creditor not to enforce a full claim when entering into other agreements or taking
measures to avoid bankruptcy.

Section 3 provides that the receipt of the lesser amount will extinguish the debt where the creditor
has so agreed.’

Section 4: Conditions precedent

Section 4 carries forward section 54 of the Law and Equity Act and concerns the waiver of
conditi ons precedent in contracts.

It is not uncommon to find in contracts, and particularly contractsfor the sale of land, a provision
that the performance of the obligations of one party, or both of the parties, is made conditional on
the happening of some event beyond their control. For example, thecondition might bethat theland
in question be rezoned by alocal authority from oneform of land use to another. These provigons
areknown as“ conditionsprecedent.” Inaseries of decisonscommencingwiththat of the Supreme
Court of Canadain Turney and Zhilka,? it was held that such a condition, even if included in the
contract solely for the benefit of one party, cannot be waived by that party. The other party to a
contract wasthusfreetotreat it asbeing at an end if the condition was not fulfilled. That result was
frequently inequi table and subverted the manifest intentions of the parties.’

7. Remedid legislation first appeared in Ontario, in 1885, a year after the judgment in Foakes v. Beer was handed down
(48 Vict., c. 13 s. 6; see now, Mercanti le Law Amendment Act, R.SO. 190, c.M 10, s.16). Thiswas followed by
Manitoba (Queens Bench Act, S.M. 1895, c. 6, s. 39(10); now Mercanti le Law Amendment Act, SM. 1992, c. 32, s. 10)
and the then Northwest Territories (R.O.N.W.T. 1888, c.56, s. 9(7)). Alberta (Judicature Act, R.S.A.1980 c. J1 s.
22,) and Saskatchewan (The Queen’s Bench Act, R.S.S. 1978, c. Q-1, s 45(7)) inherited the provision ontheir
formation in 1905. British Columbia slegidation dates from 1903 (Supreme Cour t Act, S.B.C. 1903-4, c. 15s.2 0 (25)).
Except for Manitoba, which, until 1992, required the promise to bein writing, al provinces have adopt ed substantidly
the same language The United Kingdom, despitethe 1937 recommendations of the Law Revision Committee, Sixth
Interim Report, 1937, Cmd. 5449, 20-21, has never enacted alike provision.

8. [1959] S.C.R.578. Seeal®, F.T. Developments Ltd. v. Sherman, [1969] S.C.R. 203; O'Rei lly v. Marketers
Diversified, [1969] S.C.R. 741; Barnett v. Harrison, (1975) 57 D.L R. (3d) 225 (S.C.C.).

9. Report onWaive of Conditions Precedent in Contrads, (LRC31,1977).The Report may be acaessed ove the
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Inareport submitted in 1977, the Law Reform Commission considered the development and effect
of this rule and recommended that it be reversed by statute. Section 54 of the Law and Equity Act,
now carried forward as section 4 of the proposed Contract Law Reform Act, implements that
recommendation.

Section 5: Enfor ceability of Contracts

This provision carries forward section 59 of the Law and Equity Act and sets out the conditions
which must be satisfied before a contract can be said to be enforceable.

In 1677, the English Parliament responding to defectsin the law of evidence which asssted the
perpetration of fraud, enacted a gatutethat hascome to beknown asthe* Statute of Frauds.” This
statute was “received” into British Columbia law on the founding of the Colony in 1858 and
remained on the statute book, virtually unchanged in language and form for many years.°

The Statute of Fraudsprovided that certain contracts must be evidenced in writing and signed by
the person against whom enforcement is sought. Over the 300 years of its existence, the Statute of
Fraudshad become encrusted with abody of case law which obscured itsscope and application and
created abody of exceptionsto the statute which, while mitigating the rigidity of itsoperation, also
created further uncertainty.

In 1977, the Law Reform Commission reviewed the operation of the Statute of Frauds and
concluded that it served a number of functionsthat ought to be preserved but that it should be
modernized and restated in accessible language.* The Commission’s recommendations were
implemented by the Legislature through the repeal of the former legislation and the enactment of
what is now section 59 of the Law and Equity Act. This provision is carried forward in the
proposed Contract Law Reform Act as sction 5.

Section 6: Performance Under Pr otest

Section 6 of the proposed Contract Law Reform Act carries forward section 62 of the Law and
Equity Act. Like section 4, this provision isalso aresponse to a decision of the Supreme Court of
Canada.

Where the parties to a contract differ asto the nature or extent of the obligations it imposes on one
of the parties, very often the most beneficial course for all concerned isfor that party to perform the
contract in accordance with requirementsof the other party, but to do so “ under protest’ purporting

Internet at http://www.bcli.org by following the“ Publications’ link to BCLRC Report R31.

10. Theact appeared in British Columbiain 1897 as the Statute of Frauds R.SB.C. 1897, c.85, and with only minor
amendments continued in forceuntil 1957. Atthat time a substantial revision was underteken, resulting in the
enactment of the Statute of Frauds, 1958, S.B.C. 1968, c. 18 The1958 version remained in forceuntil the current
version was enacted as the Law Reform Amendment Act, 1985, SB.C. 1985, c. 10, ss. 7, 8.

11. Report on the Statute of Frauds (LRC 33, 1977). The Report may be accessed over the Internet at http://www.bcli.org
by following the “Publications’ link to BCLRC Report R33.

British Columbia Law Institute 15



Proposals for a Contract Law Reform Act

to reserve the right to assert a claim for additional compensation at a later date There had been,
however, some question how far this courseof action wasopen. The sourceof the uncertainty was
the much-criticized decision of the Supreme Court of Canadain Peter Kiewit Sons Co.of Canada
v. Eakins Construction Ltd. madein 1960."

While thisdecision cast ashadow ov er the whole of contract law in Canada, the problemsit created
were felt most acutely in the construction industry out of which the Kiewit case arose.

In a report submitted in 1985, the Law Reform Commission examined the Kiewit case and its
implicationsand recommended that | egislation be enacted to confirm what isthe right of a party to
“perform under protest.”** The Legislature implemented this recommendation through the
enactment of section 62 of the Law and Equity Act, aprovision carried forward as section 6 of the
proposed Contract Law Reform Act.

Part 2 - Sections 7 to 14: Frustrated Contracts

Part 2 of the proposed Contract Law Reform Act carries forward the provisions of what is now the
Frustrated Contract Act. The purpose of frustrated contract legislation isto provide a fair system
of rules to define the postions of the parties to a contract that has been prematurely brought to an
end by theapplication of thecommon law doctrine of frustration. Contracts may becomeimpossible
to perform for a variety of reasons beyond the control of the contracting parties War, a labour
dispute, the destructionof the subject matter of the contact by fire, and the enactment of legislation
making performance of thecontractillegal, areexamplesof eventsthat may prevent parties, through
no fault of their own, from performing their contractual obligations.

Parties may, in their contract, deal with their position should such events occur but if they do not,
the common law doctrine of frustration may come into operation. In some circumstances, the
contract will be regarded as coming to an end and the parties excused from further performance
under it. But this raisesquestions as to how the parties should be treated with respect to what has
gone on before thefrustrating event occurred. What should be the position when one party hasfully
or substantially performed its obligations before the frustrating event occurred? The answers
provided by the common law to this kind of question were not satifactory.

Inone of itsearliest reports, the Law Reform Commissionexamined the need for frustrated contract
legislation and recommended a statutory scheme that would define the position of parties to a
frustrated contract according to restitutionary principles.’* The recommendations of the

12. [1960] SC.R. 361.

13. Report onPeaformance Under Proteg (LRC 81, 1985). The Report may be accessed over the Internet at
http:/imww.bcli.org by following the“Publications’ link to BCLRC Report R81.

14. Report on the Needfor Frudrated Contracts Legislation in British Columbia (LRC 3 1971). TheReport may be
accessed over the Internet at htt p://mww .bcli.org by following the“ Publications’ link to BCLRC Report R3.
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Commission were implemented through the enactment of the Frustrated Contract Act.”® The
provisions of which are carried forward as Part 2 of the proposed Contract Law Reform Act.

Part 3 - Sections 15 to 20: Illegal Contr acts

As ageneral rule, Canadian courts declined to grant relief to parties who have either deliberately
or unwittingly entered into an “illegal” transaction. The lawsthat definewhen a transaction may
be characterized asillegal, and the exceptions to the general rule are uncertain and inconsistent.

It is important to note that, in this context, the word “illegal” is used in a special sense. A wide
variety of arrangements may be termed “illegal” for different reasons. If legislation expressly
forbidsa formation of a specific contract, that contract is obviously “illegal.” However, theterm
isalso used in respect of contracts whose formation isnot forbidden. For example, a contract which
violates apolicy synthedzed by ajudge from common law casesisalsocharacerizedas an “illegal
contract.” Theterm “illegal” is thus used as convenient shorthand expression signifying that the
transaction so designated is one which a court will declineto enforce on the ground that it infringes
some public policy or the terms or object of an enactment. It does not necessarily imply some
criminal or dishonourable conduct on the part of any party.

Where atransaction is characterized as “illegal” as ageneral rule, the transaction is unenforceable
and the courtswill not interveneto readjust the rightsbetweentheparties. T herightsof third parties
may also be in jeopardy.

Inits Report on |llegal Transactions submitted in 1983, the Law Reform Commission carried
out a detailed examination of the law in relation to illegal contracts and recommended that
legislation be enacted which gives the court broad and flexible powersto readjust the rights of
parties to an illegal transaction. These recommendations have not, to date, been acted on by the
legislature. Part 3 of the proposed Contract Law Reform Act would implement the
recommendations made by the Law Reform Commission.

Part 4 - Sections 21, 22: Contractsin Restraint of Trade

The law respectingcontractsin redraint of trade represents an attempt to balance the public policy
favouring the unrestricted ability of a person to engage in productive economic activities with the
legitimate concernsof employers, vendor sof businesses, franchisersand personsinsimilar positions.
For example, a contract for the purchase and sale of a business, including its goodwill, frequently
prohibits the seller from carrying on a competing business. Similarly, the agreement under which
an employee is hired may prohibit that employee, on leaving the employer’s service from
independently setting up a similar businessor entering into employmentwitharival firm.

15. R.SB.C. 199%. c. 166.

16. LRC 69,(1983). The Report may be accessed overthe Internet at http:/www.bcli.org by following the* Publicaions’
link to BCLR C Report R69.
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Courts have historically enforced a contract in restraint of trade only if it was reasonable in the
interestsof the parties and of the public. If it isunreasonable in any respect, then it is completely
unenforceable and the party intended to be bound by it isfree to ignoreit totally. The courts have
only limited tools at their disposable to “write down” an unreasonable restraint into one that is
reasonable and to enforce it.

M odern business practice, the increased complexity of modern society and the changing judicial
perceptionof therelevant factorsto consider in determining the essenti al qu estion of reasonableness
have all combined to call into question the rule that an unreasonable restraint is wholly
unenforceabl e.

InitsReporton Covenantsin Restraintof Trade,*” theL aw Reform Commission examined therule
and its operation and maderecommendations aimed at striking afairer balance between the parties.
The effect would be that, in many cases, an agreement in restraint of trade would be partially
unenforceable where it would otherwise be unenforceableinits entirety. Those recommendations
(not yet implemented) are given effect by Part 4 of the proposed Contract Law Reform Act.

17. LRC 74,(1984). The Report may be accessed overthe Internet at http:/www.bcli.org by following the* Publicaions’
link to BCLRC Report R74.
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CHAPTER 4 CONCLUSION

The aims of the Contract Law Reform Act proposed in this Report are twofold. Thefirst aimisto
make the law on thistopic more accessible by bringing together in a single satute the various
provisions that modify the general law of contract. The current legislative distribution is
unsatisfactory in that many important provisions are either buried in a longer omnibus act that
addresses avariety of legal conceptsor arefound in a separate statute. T he legislation we propose
would mark a significant improvement.

The second aim isto implement three outganding reports of the Law Reform Commission that fit
neatly within the concept of a Contract Law Reform Act. Two of these Reports contain
recommendationsthat focus on giving the courtswider and moreflexibletoolsto re-adjust therights
of partiesto contractswhich, for one reason or another, cannot be enforced accor ding to their terms.
Thesereformsarevery much in the spirit of those embodied inthe current Frustrated Contract Act.

The third area of reform concerns the anachronigic legal podtion that flowsfrom embodying an
obligation in a deed rather than a simple contract. This can have unexpected consequences,
contemplated by neither party and can create a trap for unwary business people.

The proposals for consolidation and reform that we make in this Report are, we believe,
uncontroverd al and we hope they will receive thesupport of thelegislature at an early opportunity.
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