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INTRODUCTORY NOTE

The Canadian Centre for Elder Law Studies and titesB Columbia Law Institute have the hon-
our to present:

Study Paper on A Comparative Analysis of
Adult Guardianship Laws in BC,
New Zealand and Ontario

The approach of thBatients Property Ac(PPA) in British Columbia (BC) reflects a traditel
protective paternalism toward vulnerable adults Vdse their capacity to make decisions regard-
ing their personal rights and their property. Thkgocus is on protection of a vulnerable adult.
In many other jurisdictions, adult guardianshipid&gion promotes the autonomy of the adult,
and seeks to preserve the greatest degree of rayrmmathe person’s life, providing assistance
only where necessary.

In late 2005, the BC government announced its frderno replace the outdated PPA. Bill 32, the
Adult Guardianship and Personal Planning StatutesesAdment Actwas introduced into the BC
Legislature prior to the publication of this compi@re paper. It is hoped that this comparative
analysis will assist in discussion regarding theppsed legislation and the extent to which it ad-
dresses or fails to address concerns regardingguoal fairness and constitutional rights for in-
dividuals, in particular older adults, whose lilgerights may be jeopardized by an order of
guardianship.

This paper discusses the legislative and practidaémes in BC and other jurisdictions, notably
New Zealand and Ontario. It also considers kayasghat are essential to meaningful reform.

The paper has been prepared by the Canadian Genttler Law Studies (CCELS), in connec-

tion with the Aging with Challenges project, fundey the Law Foundation of BC. One of the

objectives of the CCELS is to meet the increasiegdnfor education and research in relation to
issues of particular significance for older adulibe Aging with Challenges project is aimed at
considering the difficulties faced by adults agwith disease, physical or mental disabilities, ad-
diction or substance abuse problems, identity ¢tiual differences, and those aging within the
penal system.

Although capacity and guardianship issues may tédalts of any age, the focus of this paper is
on the impact of guardianship legislation with mxspzo older adults.

Ann McLean

Chair,

British Columbia Law Institute
Canadian Centre for Elder Law Studies
October 2006
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EXECUTIVE SUMMARY

This study paper has been prepared by the Can&iatre for Elder Law Studies, and

has been published as a part of the Aging with IEhgés project. The Aging with Chal-

lenges project is a two-year Law Foundation-funeiedeavour to examine frequently un-
explored issues facing older adults; in particulae, project explores the difficulties faced
by adults aging with addiction, identity issuegenaction with the criminal justice sys-

tem, and physical and mental disabilities. Thiglgtpaper addresses one such difficulty:
mental incapacity.

The evolution of guardianship law has significardifected the way in which govern-

ments contemplate issues of incapacity and indalidecision-making. The significant

shift from a paternalist-based model to an indigidtights-based regime is apparent
across many jurisdictions in Canada and arounavtirél; and yet it is observably absent
in British Columbia. Unlike many jurisdictions, iBsh Columbia has hesitated in its
move to modernize guardianship law in the provimEspite a growing challenge to the
present legal framework. This study paper is idéehto inform the discussion and de-
bate surrounding this present legal challenge aadpective legislative change (most no-
tably, Bill 32).

As will be demonstrated in the proceeding discussiritish Columbia’s guardianship
laws are heavily rooted in T4entury English “lunacy” laws. Indeed, the praeéis Pa-
tients Property Acis a direct descendent of thaperial Lunacy Acbf 1890, and pre-
dominately parallels its predecessor’s archaic oektf estates administration. Most no-
tably, thePatients Property Adails to account for modern medical advancemeausiv-
ing social attitudes, recent demographic realittesability rights theory, and elder law.
While each of these legislative flaws has been-veglbgnized in British Columbia, any
proposed legislative reforms have been reluctantptiemented in the province. Among
the targets of necessary legislative reform inclutie lack of legislative guidance; the
inherent regulatory paternalism; and, the infringatrof procedural rights.

First, in British Columbia (as in all common lawrigdictions) adults are presumed to be
legally capable and thus have the correspondinigyatt make necessary decisions re-
specting their person and their property. Howetrez,state is under the obligation to in-
tervene when an adult is incapable of making thgses of decisions, and has not ap-
pointed a substitute decision-maker or no defaedision-maker legislation exists. While
British Columbia’sPatients Property Actonstrues incapability as a legal determination,
the province’sRepresentation Agreement AQupreme Court Rules, and Law Society
Professional Conduct Handbook may have rules amtkfues which confuse the issue
and obfuscate clear roles and rights for both thdtand her professional advisors. Ob-
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servably, none of these professional regulationwige lawyers with the requisite clear
legislative guidance or guidelines to render ardeiteation of incapability. This area of

conflict has created considerable confusion foall@gofessionals attempting to reconcile
their regulatory responsibilities, and significgmbblems for heath care providers at-
tempting to render their own informal assessments.

Second, British Columbia’®atients Property Achas been criticized for its outmoded
and paternalistic view of necessary state inteiwant Specifically, the legislation’s “all
or nothing” approach to incapability fails to recage that adults may retain the capabil-
ity to make certain types of decisions, even thoiigly may be incapable of making oth-
ers.

Finally, this binary and protectionist model apgety breach procedural fairness stan-
dards, threateharter rights and freedoms, and lack crucial out-of-caestiew proc-
esses—criticisms that are directly indicative of tagislation’s archaic and inadequate
guardianship framework.

In December 2005, British Columbia’s Ministry oftétney General recognized the need
to reform the province’s archaic legislative franoglv The government’s announcement
was later followed by the introduction of Bill 38 the spring legislative session of 2006.
Bill 32, the Adult Guardianship and Personal Planning StatuteseAdment Actorom-
ised to modernize British Columbia’s statutory a@durt-ordered guardianship frame-
works, and pledged to repeal the outddatients Property Actindeed, the new legisla-
tion was drafted to reflect individual autonomygmity, some greater procedural fairness,
and the use of the least restrictive and leastisite approach tailored to an individual's
needs and circumstances. Although the proposesidagn arguably fell short in several
significant aspects, any opportunities for debatettos Bill, as drafted, were quashed
when it did not pass first reading. And while tage of this potential legislative reform
remains uncertain at the time of this writing,gteposals merit continued study and scru-
tiny for future and much needed legislative reform.

In anticipating such future legislative reformjstuseful to study other attempts at mod-
ern guardianship law. This study paper exploresguch jurisdictions: New Zealand and
Ontario. Although legislative regimes cannot befgatly transplanted from one jurisdic-
tion to another, Ontario’Substitute Decisions Aeind New Zealand'Brotection of Per-
sonal and Property Rights Act 1988ovide valuable contextual, pragmatic, and rights-
based approaches to developing our own modern igmatdp framework in British Co-
lumbia. Indeed, both Ontario and New Zealand heymerienced notable successes with
their adult guardianship reforms despite theiretiffg systems, and these successes natu-
rally inform subsequent recommendations for legigtachange in British Columbia.

There is no question that British Columbia’s guanghip laws demand significant and
immediate legislative reform. This study paperspreas several key recommendations.
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Key Recommendations:

1. The meaning and consequences of incapacity, agethreis used in a variety of
different contexts, should be clarified.

2. Uniform guidelines should be established for afiatality assessments. Legal and
medical professionals need clear direction in otdebest serve their clients, the
community and the Courts, especially in delicagaarsuch as incapacity issues.

3. Best practices with respect to capability assessrsould be established.

4. Modern guardianship legislation should:

a.

b.

reflect the principle of minimal interference wah adult’s autonomy;

incorporate the principle of individual referencingandating that an adult’s
behaviour be viewed in the context of his or hegue, individual characteris-
tics;

give the adult rights advice when served with reot€ an application regard-
ing the procedure for guardianship applications, gbssible consequences if
the application is successful, and the right toosepthe application, etc.;

incorporate a system of accessible legal representr adults facing inca-
pacity proceedings;

incorporate preliminary hearings and/or a capaaggessment review board;
and

specifically provide that adults deemed to be iadg can nevertheless in-
struct counsel for the purposes of appealing tled¢rchination. This recom-
mendation entails consequential amendments to tipeeSie Court Rules of
Court, and changes to the Law Society’s Professidoaduct Handbook.

Ultimately, while this study paper is not intendedpropose specific legislative drafting
changes, or promote legislative transplants fromeojurisdictions, its investigation is in-
tended to inform discussions surrounding Britishu@tia’s impending guardianship law
reform. To date, British Columbia continues td fagnificantly behind many jurisdic-
tions with respect to guardianship legislation.e Time is ripe for reform.

Canadian Centre for Elder Law Studies Xiii
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[.  INTRODUCTION

Issues of personal autonomy, decision-making arddianship are of increasing impor-
tance both in British Columbia (BC) and around wwld. Developments in the theory
and law of guardianship have substantively chantige@pproaches that governments and
the Courts take when considering issues of incépacid decision-making. Generally,
the shift in theory has been from a paternalistoxal of complete, or global, committee-
ship to a modern, individual rights-based modedradual, nuanced intervention.

In few jurisdictions has the struggle to moderrgeardianship laws been more protracted
than in the province of BC, which has retainedhistoric global model, despite increas-

ing pressures over the last two decades to dewelowdern guardianship model. It is

hoped that this paper will inform discussion andlgsis surrounding impending guardi-

anship reform in BC in general, and Bill 32 in paurtar.

Chapter Il discusses the demographic context whad) in part, driven the development
of new modern BC guardianship legislation.

Chapter Il briefly discusses the history of Enlglitunacy” law, which is the root of the
current guardianship system in BC. It also considkee impact of disability rights theory
and elder rights theory on the local debate.

Chapter IV discusses the current state of guarblipriaw in BC. First, it considers the
existing system under tHeatients Property ActPPA)! Next, problems within the sys-
tem are identified, and issues pertaining to praocadairness, professional responsibility
and liberty rights are considered. The discussiwm turns to the 2005 governmental
policy announcement regarding proposed reformscghvbulminated in Bill 32. The fate
of this bill, which received first reading befotewas removed from the agenda prior to
the close of the spring legislative session, iseuiain at the time of writing.

Chapter V considers adult guardianship in New Zeglahe first of the comparative ju-
risdictions. First, the paper outlines the histiegding up to the New ZealaRuotection

of Personal and Property Rights Act (PPPEAghich governs issues of guardianship in
that jurisdiction. Next, the Court-based New Zadlguardianship system under the cur-
rent PPPRA legislation is reviewed. Key componeaitthe system are then identified.
Last, an update on the status of the PPPRA is ¢edvi

Chapter VI considers adult guardianship in Ontathe, second of the comparative juris-
dictions. First, it outlines the history leadingttee creation of th&ubstitute Decisions

1. R.S.B.C. 1996, c. 349 [PPA.
2. (N.Z.) 1988/04 [PPPRA].
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Act (SDA)2 Next, the system under the current SDA legistatioreviewed. Again, key
components of the system are identified. Lasydate on the status of the SDA is pro-
vided.

Chapter VIl refocuses attention on BC. Parsinglayt components of both the Ontario
and New Zealand experiences, this section consiuswsthe comparative experiences of
these other jurisdictions might usefully inform neond guardianship laws for BC. Lastly,

it summarizes the recommendations for the reforlB@§ guardianship laws.

The goal of this study paper is neither to suggpstific legislative drafting changes, nor
to promote complete legislative transplants froheofurisdictions. Rather, its purpose is
to consider two different common law jurisdictioms,order to examine the usefulness of
their divergent systems, and to learn from thegcssses. Identifying the key compo-
nents of both the New Zealand and the Ontario gaastiip models may helpfully in-
form the discussion regarding the important comptséhat should be incorporated in
modern guardianship laws in BC.

[I. DEMOGRAPHICS: WHY AN AGING POPULATION MAY BE DRIVING GUARDIANSHIP
REFORM IN BC

Since the beginning of this century, “senidreve constituted the most rapidly growing

age group in Canada. In 2001, 3.92 million Canzgliar one Canadian in eight, were 65

years of age or oldérBy 2026, the proportion of Canadians 65 or ovaxigected to rise

to one in five. As this tsunami of “baby boomersthose born between 1946 and 1965 —
swells, seniors will constitute about 6.7 milliomr&dians by 2021 and an estimated 9.2
million Canadians by 2041, or nearly one in foun&gians’

Declining birthrates and increasing life expectaachave also augmented the “top-
heaviness” of the demographic map. In Canadaanrtil-1940s through the mid-1960s,
fertility rates were three children or more per veamThey have dropped to 1.5 children
per woman since that time. Meanwhile, the lifeeotpncy for women will increase from
81.4 years in 1997 to an estimated 86 years in 2@ltnilarly, the life expectancy for
men will increase from 75.8 to 81 years over thaesgeriod.

S.0. 1992, c. 30 [SDA].

4. For the purpose of this paper, the followingrdgbns are used: seniors are 65 years of ageokied;
seniors aged 85 years and older are often reféoras the “older old.”

5. By contrast, eighty-five years ago, in 1921 yame in twenty Canadians was 65 or over.

In 2001, seniors 85 years and over comprisee ham 430, 000 Canadians, more than twice as many
than in 1981 and more than 20 times as many a82f. 1Statistics Canada expects that the number of
Canadians aged 85 or more will grow to 1.6 milllyn2041, or 4% of the population.

2 Canadian Centre for Elder Law Studies
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Governments are becoming aware of the impending feedegal and societal infrastruc-
tures to adequately respond to this burgeoning sagof the population.

This aging demographic has a notably gendered rieatsi well. In 2001, women com-
prised 56% of Canadians over 65, 60% of those mw& and 84, and 70% of those
over 85. It is obvious that there will be progressi more older women than older mén.

Population migration has also influenced the demwolgic landscape. Because British
Columbia is the “retirement capital” of Canada,isenwill constitute a quarter of this
province’s population as early as 2030, rather thaf041 for Canada as a whéle.

However, older adults are not a homogenous groaptoFs such as gender, culture and
poverty, must inform any proposal to modernize B@igardianship regime. Conse-
guently, government should take a nuanced andddyapproach, one that carefully bal-
ances an individual's autonomy and procedural &ssrrights against the state’s duty to
provide gradual and context-sensitive support tulta with diminished or diminishing
capacity.

[ll. BC' s EXPERIENCE PAST AND PRESENT. FROM LUNACY TO DISABILITY TO
SENIORS’ RIGHTS THEORY

A. History of Lunacy Laws

BC'’s present legislation has remained virtually hareged since the inception of the old
lunacy laws’

The state’s duty to protect the estates and theopserof those under legal disabilities is
derived from Prerogativa Regis. That 14th centwguinent is considered the source of
the crown’sparens patriagjurisdiction over the estates of idiots (those wiaml never
been and would never be capable) and lunatics€tivd® had once been capable, and
might, however faint the hope, regain their sen¥es)

Notably, the extent of the jurisdiction differedtiwrespect to the two categories of inca-
pability. In the case of an idiot, “the King was/gm custody of his land, including the
profits, with the limitation that he would not contrwaste or destruction,” and “upon the

7. Statistics Canada, “CANSIM Table” (3 March 200#@)line: Statistics Canada
<http://mww40.statcan.ca/l01/cst01/demol0a.htm>.

8. Statistics Canada, “Population Projections 200531"The Daily(15 December 2005), online:
Statistics Canada <http://www.statcan.ca/Daily/kEmg051215/d051215b.htm>.

9. See in particular thienperial Lunacy Act 189C. 5.

10. Louise Harmon, “Falling off the Vine: Legal Bans and the Doctrine of Substituted Judgment™(Oc
tober 1990) 100:1 The Yale L.J. 1 at 16 [Harmon].
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idiot’s death, the King was to render the estateischeirs.** In the case of a lunatic, who
might “regain his sanity,” or at least experienai@ds of lucidity, the King was not

given custody of the lunatic’s land; nor was henmited to take any profit for his own

use. Instead, the King had the duty to provide thatland of the lunatic was safely kept
without waste and destruction, and that the prefigse used solely for the lunatic’s sup-
port and maintenanc@.

In short, the King'’s jurisdiction over the lunatimmounted to a “power of administration”
only.*? It resided in the person of the King, and, by Siamual, the personal signature of
the monarch, it was delegated to the Chancellosqrerdly. It did not reside in the Court
of Chancery itself, which had no equitable jurisidic over the guardianship of lunatics,
as it did over the wardship of children, althoughpiractice the jurisdiction came to
amount to the same thidg.Over time, the distinction between idiots and tiocs®awas
lost, and references were made more generallyhtis& of unsound mind.”

Under this authority, the Lord Chancellor and, latke Lord Justices of Appeal in Chan-
cery, held “inquisitions,” supervised the activitief committee’s and, under the pretence
of “tenderness toward the lunatic himself,” maddens respecting distribution of the lu-
natic’s income to members of his or her fanifly.

Thelmperial Lunacy Acil890consolidated and amended the existing legislatian ef-
fort to make proceedings “less costly and cumbeesdfA special category of incapable
people, the mentally infirm, was introduced; prages for appointing an agent to man-
age the estate of an infirm person were simplifeat the use of medical evidence of in-
competence as an alternative to a full judicialingwas introduced?®

BC’s PPA is a direct descendant of this 1890 AchilgVsome changes were introduced
in the 1962Patients’ Estates A¢f they have been described as largely “semafticThe

11. Harmonsupranote 10 at 16-17.
12. Ibid. at 17-18.

13. Ibid. at 19.

14. Ibid.

15. Robert M. Gordon and Simon N. Verdun-Jonkdult Guardianship Law in CanadéOntario:
Carswell, 1992) at 1-17 [Gordon].

16. Harmonsupranote 10 at 21.
17. Gordonsupranote 15 at 1-17.
18. Ibid. at 1-17 and 1-18.

19. S.B.C. 1962, c. 44.

20. Gordonsupranote 15 at 1-18.
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current legislation remains archaic. The PPA’s galare grounded in nineteenth-century
liberalism and property rights,and the Act concentrates on the administratioastdtes
rather than on the guardianship of persons. Is fail account for the myriad advance-
ments in medical science, which make the admiristreof personal decisions as to
medical treatment (i.e. informed consent) of giegiortance in the modern context. It
fails to account for evolving social attitudes, @hihave led to the constitutional en-
trenchment of such values as equality, dignity amwnomy of the person. And it fails to
account for either modern demographic realitiesmodern discourse and advocacy in
the emerging areas of disability theory, aging themd elder law.

The faults of the present system are well knowd,B@ has been considering reforms for
more than a dozen years. However, agreement oimflementation of useful changes
in this area of the law has remained elusive.

In 1993, a major law reform study in BC resultedhia development of four statutes re-
lating to substitute decision-making and guardignéh Because of practical and finan-
cial concerns, these statutes were not proclaiméarce until February 28, 2000. And at
that time, while the other three statutes wereelgrgrought into force, Part 2 of talult
Guardianship Ac(AGA), which was intended to replace the PPA witimadern, gradu-
ated adult guardianship scheme, was not proclaifdad. 1, which was proclaimed, em-
braces the philosophy of adult guardianship refomy briefly and contains guiding
principles and a statutory presumption of capabilit

After a delay of some 13 years, it became clear tthe unproclaimed Part 2 legislation
drafted in 1993 would not be enacted. The perdedliiculties with the proposed legis-
lation remained, and modern guardianship theoryimoed to evolve beyond its provi-
sions. The government decided to reconsider athé@itehe legislation.

B. Guardianship Law Reform and the Personal Plannig Debate: A Clash Between
Underlying Theories?

In a contentious legislative area, it is usefuldok beneath the surface to discover the
root of the apparent disagreement, especially whany of the values that are engaged,
such as dignity, autonomy, individual rights andldiberties, are not in themselves con-

tentious. Although very little analysis has addeeksthis issue, the struggle to modernize
guardianship law in BC may, in part, reflect a bl&dgtween disability rights theory and

the emerging field of elder rights theory.

21. Harmonsupranote 10 at 20.

22. TheRepresentation Agreement Attte Adult Guardianship A¢ttheHealth Care (Consent) and Care
Facility (Admission) Acand thePublic Guardian and Trustee Act
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The adult guardianship reform movement may be wtded as branching into two
limbs: first, the disability rights movement, infoed by the field of disability rights the-
ory; and second, the seniors’ rights movement,rméal by the more recent field of sen-
iors’ rights theory and the emerging disciplineedder law. This chapter examines the
divergence of disability theory and seniors’ righiteory as they relate to guardianship.
Efforts to modernize guardianship law in BC, andreplace the global committeeship
model, have become stalled in the impassioned disearegarding appropriate personal
planning documents. Despite their common desiravimd committeeship, a disagree-
ment between the two branches has resulted in higabpility rights advocates favouring
a substitute decision-maker, or proxy, approach, some seniors’ rights advocates fa-
vouring advance directives, which reflect a livingl approach.

C. The Disability Rights Movement and Underlying Theories

Disability rights theory and guardianship issuegehlang been linked, and until recently,
disability advocates had the strongest voice ilngafor adult guardianship reform.

The disability movement developed to improve theditions and opportunities for those
labeled as disabled, whether mentally or physicallfe initial struggle often centred on
humanizing treatment and improving accessibilitptograms and services.

Out of this desire to de-“Bedlamize” the historigadbysmal treatment of persons with
mental or physical challenges developed a moverdedicated to understanding con-
cepts of disability and the extent to which thesacepts are socially constructed. Since
the 1950s, the goals of the disability rights mogatrhave been threefold: 1) to amelio-
rate services to and for persons with challenge$ 2ngage in rights advocacy for per-
sons with challenges; and, 3) to critically exploomcepts of disability.

Rights advocacy is essential to the first goalm&borating services. However, without

the evolving concept of rights theory to undergioge efforts, the disability movement
lacked a functional matrix. Social research orabligy theory developed in the 1950s,
and was critically challenged by scholars in théd This discourse culminated, in the
1970s, in the social model of disability thedfyThe social model rejected old definitions
of impairment, handicap and disability, replacihgrh with new definitions, which were

either created or endorsed by persons with chad&figrhis social model, generated by
disability scholars and activists, resulted in & ra&ceptance that a variety of social fac-
tors contributed to perceptions of what it meanksadandicapped.

23. Colin Barnes and Geof Mercer, “Breaking the M8uAn introduction to doing disability research” i
Colin Barnes, edDoing Disability ResearckLeeds: The Disability Press, 1996) 1 at 1 [Baknes

24. See for instance, the work of the British CaluoicOrganizations of Disabled People (BCODP) and
the Disabled Peoples’ International (DPI).
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These social factors also underlay what had preWobeen an exclusively medical
model of disability theory. In the 1980s, someddals began advancing theories of ex-
periential disablement, which “explore how sociatlgnstructed barriers...have ‘dis-
abled’ people with a perceived impairmerft’ The deconstructionist and social justice
movements of the late 1980s and 1990s further itepatisability theory?®

The resultant scholarship is rich and engaged. fhand activism have combined, as
one might expect of any vibrant movement such asniem, race theory and the like.
Meanwhile, disability activists have worked tiredgsto avoid guardianship through the
use of personal planning tools. In BC, the workhiis area culminated in tieepresenta-
tion Agreement A¢t

There is no question that BC'’s disability advocatese pivotal in the campaign for the
development of proxy-style Representation Agreemeantthe 1990s. The disability
community sought an empowering, normalizing toalt ttwould enable adults with chal-
lenges to make their own decisions to the greatdsnt possible. Accordingly, advocates
pressed for an extremely low threshold of capawityessary to make section 7 Represen-
tation Agreements, sometimes referred to as “stalfida “limited” agreements. How-
ever, the legal and health care communities wduetant to rely on a planning document
with such a low, undefined and nebulous capacitgstiold. As a result, certain higher-
level decision® were placed in a separate class of section 9 Bepiation Agreement
provisions, sometimes referred to as “enhancedyeneral’ agreements. These section
9 Representation Agreement provisions require &ehnjgalthough still undefined and
nebulous, level of capacity. They also requireabsistance of a lawyer.

Although theRepresentation Agreement Aeime into force in 2000, it remains a conten-
tious document, often criticized for its vague tiref. However, many disability rights
activists view it as “normalizing” insofar as ititieer singles out nor excludes the dis-
abled as a grouf). For many members of the disability rights comrtyrpart of the ad-
vantage of Representation Agreements is that treeynat disability-specific, and they do
not marginalize persons with challenges. They asaddocuments that any adult can use
in order to nominate a substitute decision-maket tmnmake their wishes known. An
empowerment and normalization theory underlies &atation Agreements. Their use

25. Barnessupranote 24 at 1.

26 . See examples such as: Mike Oligeral, Walking into DarknesgLondon: McMillian Press, 1988);
Jenny Morris,Able Lives(London: The Women’s Press, 1989); Colin Barr@éshbage Syndrome:
The Social Construction of Dependerfcendon: Falmer Press, 1990).

27. R.S.B.C. 1996, c. 405 [RAA].

28. Such as the use of physical restraints, enideafiecisions, radiation therapy, electroconvudsitier-
apy, care of minor children, etc.

29. Our thanks to Dr. Robert Gordon for his assistan the development of these ideas.
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avoids external, global committeeships, which sstbject adults of their right to make
their own decisions. Representation Agreementsigeca method for almost all adults to
make choices for themselves in advance of incaipabil

Much disability advocacy concerns adults with pbgbdisabilities. However, organiza-
tions advocating on behalf of adults with mentgbamaty issues (i.e., those with Alz-
heimer’s, acquired brain injuries, etc.) also foymolchase in the Representation Agree-
ment movement. Some capacity-interested groups age-related constituents and oth-
ers do not. For example, Alzheimer’s is more likédyind with increased age, as is
stroke, but these conditions are not specificajlg-dependent. Indeed, acquired brain in-
jury can occur at any age. Accordingly, the cdritreus was on incapacity as a disability
or challenge, rather than on incapacity as a s€mghts issue.

D. The Seniors’ Rights Movement and Underlying Thexdes

Seniors’ rights have been strongly espoused inUihited States for many years. They
were highlighted on the national agenda duringdineelopment of the American “Great
Society.” This led to the proclamation of téder Americans Aaf 1965 (OAA)* The
OAA, and its subsequent amendments, still providesational framework of rights,
guarantees and institutions for older Americ&ns.

In Canada, the rise of seniors’ rights has beendésious, and there has been no specific
legislation to entrench older adult-specific riglggarantees and institutions. Rather, due
to a variety of structural factors, including Caaadfederal nature, parliamentary system
and national health care prografithe Canadian seniors’ rights movement is more dif-
fuse and muted than its American counterpart.

In the 1990s, however, local interest in BC seniaghts began to surface. Engaged
older adults formed coalitions, and reinvigoratedisrs’ centres. Organizations such as
the BC Coalition to Eliminate the Abuse of Senibegame vigorous and active. In addi-
tion, increased attention was focused on aginglacdtop in BC. The Simon Fraser Uni-
versity Departments of Gerontology and Criminolagy the Gerontology Research Cen-
tre, as well as the University of Victoria Centre Aging, were leaders in this field.
Other scholarly organizations, such as the UBC f@efior Personhood in Dementia, ad-
dressed issues of capacity, often within geronio&dgrameworks® As well, the newly

30. Older Americans Act of 1968 U.S.C. § 3001.

31. Laura Watts and Leah Sandhu, “The 51st Statee—State of Denial’: A Comparative Exploration of
Penal Statutory Responses to ‘Criminal’ Elder Abims€anada and the United States” (2006) 14:1
Elder L.J. 207 at 234 [Watts].

32. Wattssupranote 32 at 235-236.

33. Established in July 2004, the Centre for Pdrgod in Dementia is a transdisciplinary researctiree
situated within the School of Social Work and Fagn§tudies at the University of British Columbia
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merged Office of the Public Guardian and Trustemided attention on issues affecting
older adults. In the late 1990s, the British Coliambaw Institute developed an older
adults project to address seniors’ legal issuestargeted fashiotf. Increased advocacy
and scholarship resulted in international geromfioll conferences being held in BC.

Seniors’ issues also gained prominence on a brostdge. The Canadian Institute of
Health Research, which replaced the older fedezaltih funding body, now includes an
Institute of Aging. The visibility of larger orgamations, such as the Canadian Network
for the Prevention of Elder Abuse and the Inteoratl Network for the Prevention of
Elder Abuse, has increased. Notably, 1999 wasadstlthe International Year of the
Older Person. Suddenly, seniors’ rights were emtbve.

However, while advocacy and scholarship on isstiestang older adults mounted, the
legal and sociological theory underpinning thissanes not well developed. A review of
the literature in gerontology, sociology, histophilosophy and law reveals a marked
paucity of theoretical understandings. A few descskirt the issue of disability theory,
aging and the law? Others simply call for the need to develop sctipkheoretical bases
for elder law, or, as some have called it, “gertmgal jurisprudence” or “jurispruden-
tial gerontology.®® For simplicity, this paper will refer to this negted area of scholarly
work as seniors’ rights theory.

Without a theoretical underpinning, the seniorgihts movement, like the disability
movement in the 1950s, lacks a functional matrig.@Aresult, seniors’ rights advocates
were divided during the development of BC’s 1998spral planning and proposed adult
guardianship legislation. Some seniors groups vedigned with the disability rights
movement, espousing thieepresentation Agreement Awcibdel of substitute decision-
making by proxy-appointment. Others pushed foiviad will, or Advance Directive
(AD) model. This group expressed their desireitaply “write it all down,” and many
were shocked to discover that their colloquial ustbnding of a living will had no force
in law.

The other prime proponents of the AD model were,supprisingly, government policy-
makers, health authorities, and medical professsoddey wished to streamline the ap-
proach to informed consent in the context of intélgg. Rather than speaking to a sub-

(UBC), and encompasses expertise that capture Hioaedgsocial sciences, and humanities perspec-
tives at both academic and clinical levels.

34. The precursor to the CCELS.

35. See for instance, J. Kennedy and M. Minkleiis&bility Theory and Public Policy: Implications fo
Critical Gerontology” (1998) 28:4 International doal of Health Services 757 for an interesting-arti
cle skirting the issue.

36. Israel Doron and Asaf Hoffman, “Time for Lawedal Literacy and Gerontological Education” (2005)
31 Educational Gerontology 627 at 629.
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stitute decision-maker, many health care provigeeferred the apparent simplicity of
taking instructions from a signed form. They wistiedimply follow whatever directions
were “in the chart.”

Both the proxy model of substitute decision-makergroxies, and the AD model of liv-
ing wills have advantages and disadvantages. Wiheislebate between the proponents
of each model so impassioned?

Some of the tension may reside in the perceivekl dhwalue attached by society to per-
sons affected by issues of capacity. Such persmhgde both those in the more general
disability community and older adults affected ®nentia. Medical staff or community

workers already unfamiliar with the law of conseamgd working within an ablest society,

commonly made decisions on behalf of adults, eversd who are legally capable of
making those decisions themselves. Often, appoidéetsion-makers are not consulted.
Responsibility over issues of advance care plandioguments has recently devolved
from the Ministry of Health to health authoritidhe latter are ill-prepared to address le-
gal issues generally, and perceive “doing law” @sti@ary to “doing health.”

Disability advocates fear that a seniors’ righesaity that espouses an AD model supports
the health system’s depersonalized approach, Ilgavath adults with challenges and
older adults worse off. There is a fear that “gitbe opportunity not to care, the health
system and society at large won't.” This fear feélthe push for an enhanced proxy-
model, in which health-care providers are mand&becbnsult the proxy decision maker
of the disabled adult’s choice in order to obtafoimed consent.

While there may be a valid basis for these fearsii§ing on the issue of personal plan-
ning may be blocking a different voice — the voadeolder adults who seek the ability to
write down their wishes in a living will, or AD. éther disability advocates nor seniors’
rights advocates want a system in which their vashie ignored, whether they are ex-
pressed to a proxy decision maker or on papeworder to address these fears, some use-
ful underlying questions might be:

e How does one address the reality of discriminatigainst, and devaluation of,
both adults with disabilities and older adults?

¢ How does one identify the systems in place thaeeistrip the disabled or older
adult of their civil rights, or that support theédividual freedoms?
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e Ifrights advocates were assured that every askggrdless of challenge, disabil-
ity or age would be treated with dignity, respead &ull-worth, would the divide
between a proxy-model and a directive model evéstax

For these reasons, tiRepresentation Agreement Aws been received with mixed re-
views. Meanwhile, there is a renewed interest rooflucing the reforms that underlie the
(unproclaimed) Part 2 of the 1993 AGA.

The Ministry of Attorney General commissioned aieevof Representation Agreements
and Enduring Powers of Attorney (the McClean repdite results of which were pub-
lished early in 2002. A new government propdsér adult guardianship reform, an-
nounced on December 22, 2005, was fast-tracked, aviirief 30-day consultation proc-
ess as compared to the lengthy consultation proaksise 1990s. Notably, suggested
changes to thRepresentation Agreement Axice again sparked a maelstrom of anxiety
and activity from disability rights groups. In caast, proposed changes to the guardian-
ship aspects of the legislative package were mitt nglative silence.

Arguably, the failure to implement legislation riéhg to guardianship in the 1990s re-
sulted, at least in part, from a clash betweerbésted disability rights theory and emer-
gent seniors’ rights theory. Issues raised byhilisa activists, often advocating on be-
half of younger adults with challenges, may overath issues affecting older adults, but
they are not identical.

Indeed, persons living with challenges would beperty offended if their experiences of
handicap, disability or oppression in an ablesietgavere described as the same as the
lived experiences of an older adult with no func#i physiological, developmental or
challenges resulting in diminishing or diminishexpacity. The experiences of the older
adult are not the same as the experiences of fgevsitin challenges, although they share
an interest in similar issues, and a cogent thedugidating the similarities and differ-
ences may emerge.

E. “Aging with Challenges” — Where the Branches MayYet Meet

If, as we have seen, disability theory informs @spect of the personal planning and
guardianship debate, and seniors’ rights theorgrm$ another (if somewhat overlap-
ping) aspect, what then of those citizens who agari with challenges”?

Almost no work has been done specifically to adslrelsat it means to “age with a chal-
lenge,” be it a physical, psychological, psych@taevelopmental or other challenge.

37. British Columbia, Ministry of Attorney Generafdult Guardianship and Personal Planning Instru-
ments Legislative Review” (22 December 2005) [rmogler in circulation, archived at the CCELS].
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Now is the time to critically engage in this araad to inquire whether aging with chal-
lenges should be grafted on the old lunacy lawkirun

Regardless of one’s position on personal plannihg,issues raised by both disability

groups and seniors’ rights groups are relevanetsgns aging with challenges. Perhaps
more in this branch than any other, a nuancedyinhgi&l and modern system of guardian-

ship, emphasizing civil rights and procedural fags, is required.

IV. THE CURRENT LAW IN BC
A. Confusion over the Meaning of Incapability

In British Columbia, as in all common law jurisdaots, adults are presumed to have ca-
pacity and, as such, to be capable of making napgdecisions with respect to their per-
sons and their property. Ti@harter of Rights and Freedonithe Charten,*® of course,
guarantees fundamental rights to autonomy andds¢#frminatiors” However, as we
have seen, there is also a duty on the statedovertie when an adult is incapable of mak-
ing decisions. At common law, this duty is exerdismder theparens patriagurisdic-
tion, which is protective in nature. The state actthe adult’s “best interests,” making
necessary decisions the adult is incapable of rgalihe central concern of guardianship
law is to strike a balance between the individuaights to autonomy and self-
determination against the state’s duty to protégtcitizens. This balance cannot be
achieved within a global committeeship model, amel iecognition of this fact underlies
the move toward a modern graduated, or nuanceztyetion.

Central questions include:
e What does incapability mean?
e Who decides when an adult is incapable?

e What are the consequences of that decision?

Currently in BC, there is confusion among legal anddical professionals as to the
meaning and consequences of incapability, and ¢fi@itdon of incapability appears to
differ in different contexts. Under the PPA, inchpity is a legal determination. An adult
deemed legally incapable under the PPA is undegal ldisability, similar to that of a
minor by virtue of age, and is deemed incapablmaking decisions with respect to their

38. Part | of theConstitution Act, 198%being Schedule B to tiéanada Act 1982U.K.) 1982, c. 11.
39. |In particular, ss. 2, 7 and 15(1).
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person, their property, or both. However, under Representation Agreement Atte
BC Supreme Court Rules of Court (Rules of Courtyi the BC Law Society Professional
Conduct Handbook (the Handbook), incapability appéa have a different meaning and
different consequences.

1. INCAPABILITY UNDER THE PATIENTSPROPERTYACT
Under s. 1 of the PPA, a “patient” is defined as

a) a person who is described as one who is, becauserdfl infirmity arising

b) from disease, age or otherwise, incapable of magags or her affairs, in a
certificate signed by the director of a Provingiantal health care facility or
psychiatric unit as defined in tivental Health Acgtor

c) a person who is declared under this Act by a juddee
(i) incapable of managing his or her affairs,
(i) incapable of managing himself or herself, or
(i incapable of managing himself or herself os br her affairs.

When, upon application by the PGT, a near relativether persorf® an adult is declared
incapable under section 1(b), the Court may apmmgtperson to become the committee
or parent-like guardian of the adult’s property rteoittee of the estate), their person
(committee of the person), or bdthSection 15 sets out the broad powers of the commit
tee. The committee of the estate has all the rigirigileges and powers with regard to
the estate of the patient as the patient would hialie or she were of full age and of
sound and disposing miffd The committee of the person has the custody opénson of
the patienf? The committee of the estate and the person has #ibse powers’

Yet, with the possible exception of the wordingsection 1(af® which refers to “mental
infirmity arising from disease, age or otherwisthé term “incapable” is not defined in

40. PPAsupranote 1 ats. 2.
41. Ibid. ats. 6 (1).

42. Ibid. at's. 15(1)(b)(i).

43. Ibid. at s. 15(1)(b)(ii).
44. 1bid. at s. 15(1)(b)(iii).

45. The Act distinguishes throughout between ptdietescribed as incapable under a certificate, and
those declared incapable by a Judge. This pamaniserned only with those declared incapable by a
Judge.
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the PPA. Nevertheless, in terms of an applicatiothé Court, it is a legal determination,
“based on the affidavits of 2 medical practitionsesting out their opinion that the person
who is the subject of the application is” incapabfemanaging his or her affairs, his or
her person, or botff. There are no regulations or guidelines as to oimtemt of the medi-
cal affidavits, and many medical practitioners haxpressed confusion as to the factors
they should consider in making a determinatiomeoépacity, and the legal consequences
of making such a determination.

2. INCAPABILITY UNDER THE REPRESENTATIOM\GREEMENTACT

The Representation Agreement Astdesigned to allow capable adults “to arrangadn
vance how, when and by whom, decisions about fpenson or property] will be made if
they become incapable of making decisions indepghdeand to avoid the need for the
court to appoint someone to help adults make dewsior someone to make decisions
for adults, when they are incapable of making dewss independently® Section 4 of
the Act provides that “an adult may make a Reprtasiom Agreement unless he or she is
incapable of doing so,” although, again, “incapakdenot a defined term. Section 8(1) of
the Act provides that a person may make a RepragsemtAgreement even though they
may be under a legal disability for other purposesh as making a contract or managing
health care, personal care, legal matters, findadfairs, business or assets. Section 8(2)
sets out the relevant factors “in deciding whetreadult is incapable of making a repre-
sentation agreement” under section 7 of the Acts $haction, which governs “standard”
agreements respecting everyday decisions, establstow threshold for capability.

The relevant factors include:

a) whether the adult communicates a desire to havepeesentative make, help
make, or stop making decisions;

b) whether the adult demonstrates choices and prefesesind can express feelings
of approval or disapproval of others;

c) whether the adult is aware that making the reptasen agreement or changing
or revoking any of the provisions means that tipeagsentative may make, or stop
making, decisions or choices that affect the adunitt

d) whether the adult has a relationship with the regmeative that is characterized by
trust.

46. PPAsupranote 1 ats. 3(1).
47. RAA,supranote 28 at s. 2.
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The Act does not specify who decides whether thdt asl capable for the purposes of
making a standard Representation Agreement undeos&. However, in order to make
a Representation Agreement under section 9 of ttte which governs agreements re-
specting extraordinary decisions involving impottaratters such as the use of physical
restraints, end-of-life decisions, and the temporare of the adult’s minor children or
other dependent$,the Act requires the adult to consult a membethefLaw Society of
British Columbia, and sets out a different, highreshold for capability. Section 10
states an “adult may authorize a representatid®tany or all of the things referred to in
section 9 unless the adult is incapable of undedstg the nature of the authority and the
effect of giving it to the representative.” Presintyait is the member of the Law Society,
the lawyer, who decides whether the adult is inbégaf this degree of understanding, al-
though there are no regulations or guidelines d®ow that determination is to be made.
The resulting confusion is problematic for legabfpssionals attempting to reconcile
their obligations and duties under the relevanvigions of the Handbook and the Rules
of Court that govern legal proceedings involvingspas under a legal disability.

3. INCAPABILITY AND PROFESSIONALETHICS

The Handbook prohibits a lawyer from taking instioe from an “incapable persof?”
Indeed, in a memo to the Law Society BenchersBid.aw Society Ethics Committee
affirmed that, “a lawyer who continues to followstructions while aware that the client

48. S. 9 (1) In arepresentation agreement, ant awy also authorize his or her representativeotarty
or all of the following:

e physically restrain, move or manage the adult,axehthe adult physically restrained, moved
or managed, when necessary and despite the objecidhe adult;

e give consent, in the circumstances specified inabeement, to specified kinds of health
care, even though the adult is refusing to giveseahat the time the health care is provided,;

o refuse consent to specified kinds of health ca@duding life-supporting care or treatment;

e give consent to specified kinds of health careluging one or more of the kinds of health
care prescribed under section 34 (2) (f) of theltHe@are (Consent) and Care Facility (Ad-
mission) Act;

e accept a facility care proposal under the Healtre@&@onsent) and Care Facility (Admission)
Act for the adult’s admission to any kind of caaeifity;

¢ make arrangements for the temporary care, educatidrfinancial support of the adult’s mi-
nor children, and any other persons who are caredrfsupported by the adult;

e do, on the adult’s behalf, any thing that can beedoy an attorney acting under a power of at-
torney and that is not mentioned in paragraphto(é) or in section 7 (1).

49. Law Society of BC, “Client Capacity and LawyeDuty of Confidentiality’Professional Conduct
Handbook(Vancouver: 2005) at Chapter 5 [Professional CohBiandbook].
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has become incompetent may be held personallyelifatsl the costs of a third party?”
This ethical determination has precedent in themomlaw. In the case &e Avery*
the Ontario High Court held that a lawyer who hatéd for a mentally incapable person
risked personal liability for the other party’s tas

However, Chapter 3 of the Handbook, under the IngatClient Capacity,” provides
some exceptions. It reads as follows:

2.1 If a client cannot adequately instruct counsebfoy reason, the lawyer must
maintain a normal client-lawyer relationship witietclient, to the extent
reasonably possible.

2.2 A lawyer may seek the appointment of a guardiatake other protective
action with respect to a client only if the lawyer:

(a) reasonably believes that the client cannotjaakely instruct coun-
sel,
(b) reasonably believes the appointment or otmeteptive action is

necessary to protect the client’s interest, and

(c) does not take any action contrary to any utstons given to the
lawyer by the client when the client was capablgieing such in-
structions.

2.3 A lawyer who reasonably believes that a client caradequately instruct
counsel may, pending appointment of a represeetafithe client, continue
to act for the client to the extent that instrueti@re implied or as otherwise
permitted by law.

And under the heading “Lack of Capacity,” it reads:

2.4 A lawyer who is prevented from entering into eewtilawyer relationship
with a person because of the person’s lack of éaffamte 4] may provide
reasonable and necessary minimal assistance pethen and disclose con-
fidential information provided the lawyer:

(a) is satisfied that the person cannot adequatstyuct counsel gen-
erally or about possible protective action the lawyight take,

(b) makes it clear to anyone who may be misledhaylawyer’s in-
volvement that the lawyer does not represent thgope

50. Continuing Legal Education Society of Britislol@nbia, “Elder Law” (Vancouver: 2004) at 1.1.10
[CLE].

51. [1952] O.W.N. 475.
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(c) discloses the minimum amount of informatioguieed, and

(d) does not take action contrary to any directipren to the lawyer
by the person.[*note]5

*Note: 4. A lawyer may not form a client-lawyer agbnship with a person who has never been the
lawyer’s client and who lacks the capacity to instrithe lawyer, except if the lawyer is appointed t
act by a court or tribunal, by operation of stattén a proceeding in which some aspect of the cli
ent’s mental capacity is in issue. However, a lawgay act for a person of marginal capacity who
is capable of giving instructions on some mattertsnot others.)

*Note: 5. For example, such assistance might coo$iappearing at a scheduled court appearance
to protect the person’s interests or advising thbliP Guardian and Trustee, family members or
others of the person’s need for assistance. Lawyerst act with great care in these situations since
the disclosure of confidential information couldeopa lawyer to a claim and an accusation of act-
ing unlawfully.

Although in BC lawyers are expected to assesschpdcity” of clients informally under
these provisions, they have no training as “capaassessors” and there remains confu-
sion between mental capacity and legal capacite dltove rules, based upon the law-
yer's “reasonable beliefs” as to a potential clewgpacity or “marginal’ capacity, offer
scant protection from the serious consequenceakirig instruction from an incapable
client. As Note 5 indicates, “lawyers must act witieat care in these situations since the
disclosure of confidential information could opelaayer to a claim and an accusation of
acting unlawfully.”

As noted above, Rule 2.4, Note 4 of the Handboaknas three circumstances under
which a lawyer may take instruction from a clieritoge capacity is in dispute. These are
1) where the lawyer is appointed to act by a couttibunal, 2) by operation of a statute,
and 3) in a proceeding in which some aspect ofctleat’'s mental capacity is in issue.
Note 4 does not completely resolve the issue oftidnea lawyer can take instruction
from a client whose capability is in issue. Forrapée, while the Court has the discretion
to appoint a lawyer to represent an adult facingpamitteeship application under the
Rules of Court, it is not mandatory that such anltalde represented, or even be served
with notice, and there are no provisions respedtirgappointment of counsel for the al-
leged patient under the PPA. Hence, these exceptiamich are already effectively bur-
ied in the footnotes of the Handbook, neither pitevan adequate definition of “capacity”
or “marginal capacity” for the prudent lawyer, rassist the allegedly incapable adult in
securing counsel. Indeed, the third circumstandeca@above does not distinguish be-
tween, and may in fact confuse, alleged incapaaitly a legal determination of incapa-
bility under the PPA. Thus, the Handbook fails éeagnize the common law and statu-
tory presumption of capability. Further, it remaunsclear whether a lawyer can take in-
struction from a person who has been designateatianp under the PPA when that Act
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itself explicitly states that no person other tktiaemn committee of the patient may bring an
action on behalf of the patiefft.

An adult who wishes to commence a proceeding ahgilhg a determination of incapa-
bility must first convince a lawyer to accept theks of liability, professional sanctions
and the potential for a personal costs award ag#nesn associated with such a chal-
lenge. If that hurdle is overcome, how does thdtgmhy for legal services? Access to fi-
nances would almost certainly be beyond the adp&isonal control, likely residing in

the hands of an Attorney, a Representative, a Cteenor perhaps a Guardian. As
Gordon notes:

the right to procedural fairness includes the rigbht appeal courts’ deci-
sions...(yet)...the logistics of litigation may deter adult from exercising this right,
particularly, where the person no longer has céwtver his or her affairs and, conse-
guently, has lost both the right to launch litigatiand the ability to pay for legal as-
sistance. There is no provision for subsequertgnaatic reviews of the continuing
need for guardianship, even though this could vesthie problems of standing before
the court and paymeni.

Consequently, the general confusion with respetihéaneaning of incapability has been
imported into the Handbook. The Handbook shouldaimended to clarify these excep-
tions, and any proposed legislation should corsaiexpress section permitting a lawyer
to take instruction from a client whose capacitinigssue.

In addition, ethics and responsibilities respecissyes of client confidentiality in poten-
tial incapability cases are unclear. Chapter 5eRBubf the Handbook stipulates that

A lawyer shall not disclose the fact of having beensulted or retained by a person
unless the nature of the matter requires suchosisc>*

Commenting on this section, the 2004 Continuingdldgducation materials note that
under Chapter 5, Rule 3,

The lawyer’s duty of confidentiality is triggered the initial consultation regardless
of whether he or she is ultimately retained. Cqnsetly,a lawyer consulted by a
mentally incompetent person would have to turn tetson away no matter how
pressing the legal problem unless the prospectiesitcagrees to involving a substi-
tute decision-maker [emphasis added]

52. It remains unclear whether there is a diffestandard for instructions which may not involvenr
ing an action.

53. Gordonsupranote 15 at 1-26.
54. Professional Conduct Handboskpranote 50 at Chapter 5, Rule 3.
55. CLE,supranote 51 at 1.1.10.

18 Canadian Centre for Elder Law Studies



A Comparative Analysis of Adult Guardianship Laws
in BC, New Zealand and Ontario

Chapter 5, Rule 16 was established to enable aelataging questions of capability to
disclose confidential information in certain circstances. Under the heading “Incapac-
ity,” it states:

16 A lawyer may disclose a client’s confidential infaation for the purpose of
securing the appointment of a guardian or in cactjon with other protec-
tive action taken on behalf of the client, provided

(a) the lawyer reasonably believes the client camuequately instruct
counsel regarding the issue of disclosure,

(b) the lawyer reasonably believes the disclosireecessary to protect
the client’s interests,

(c) the disclosure is not contrary to any instiart concerning disclo-
sure given to the lawyer by the client when thentliwas capable of
giving such instructions, and

(d) the lawyer discloses the minimum amount obinfation requirecfrff5

Again, these Rules are based upon the lawyeronasde belief as to the adult’s capac-
ity. As such, they import the general confusionhwespect to the meaning of incapability
into the Rules by conflating alleged incapacityhnat legal determination of incapability,
thereby failing to recognize the common law andustay presumption of capability.
While Chapter 5, Rule 16, assists the lawyer facirmgpnfidentiality issue with respect to
a client they reasonably believe to lack capadityrovides no assistance to the allegedly
incapable adult wishing to dispute a formalder factofinding of incapability. Such an
individual is unlikely to want a litigation guardiagiven that the very issue they are try-
ing to challenge is their need for any type of glismship whatsoever. Further, if the
adult falls into that grey area where they appediet incapable to the prudent lawyer, but
they are not a patient under the PPA, how is tlesipnption of capability to be inter-
preted?

Thus, an adult who wishes to challenge a determmaif her own incapability may have
no standing in BC Courts because of the prior datetion of his or her incapability.
4. INCAPABILITY AND THE BC SUPREMECOURTRULES OFCOURT

Rule 6 of the Rules of Court establishes the pro@sifor bringing applications to the
Court on behalf of “Persons Under Disability.” R@&l€2) specifies that

56. Professional Conduct Handboskpranote 50 at Chapter 5, Rule 16.
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(2) A person under legal disability shall commencelefend a proceeding by his
or her litigation guardiaﬁ?

The first question one might ask is how this Ruleracts with the Handbook’s Rule 2.4,
Note 4 respecting a proceeding in which some asfdtie client’'s mental capacity is in
issue. The provisions of Rule 6 make it clear geasons under a “legal disability” do not
have standing in Court, and may only be heard titncau litigation guardian. However,
the Rule does not define who is to be capturechbyterm “legal disability.” Not surpris-
ingly, Rule 6 (10.1) indicates that those underape of majority are captured. But with
respect to whether an adult’s mental capacityack bf same, constitutes a legal disabil-
ity, the only guidance comes in the form of obliqeérences to the PPA and tRepre-
sentation Agreement Act

For instance, Rule 6 (1) defines a committee astimmittee of the estate of a patient
appointed under the PPA. Clearly, a “patient” uritierPPA is under a legal disability for
the purposes of Rule 6. However, as we have alrsady, while the PPA defines a “pa-
tient” as a person who is incapable of managingohiker affairs, his or her person, or
both, to the Court’s satisfaction upon the affilapinion evidence of two medical prac-
titioners, it does not define the term “incapablegr does it provide any guidelines re-
specting the contents of the medical affidavitswieeer, section 22 (1) of the PPA makes
it clear that a person other than the committethefpatientmust notbring an action on
behalf of the patient.

Rule 6 (7) and (8.1) refer to the appointment &figation guardian under section 35 (1)
of the Representation Agreement Aathich states that a representative authorize@mund
the Act to instruct a lawyer on an “incapable” @tbubehalf is the adult’s litigation guard-
ian unless the Court orders otherwise. However Rbpresentation Agreement Autly
purports to define who is incapable for the purpaskemaking a Representation Agree-
ment under its provisiom§.With respect to when the adult becomes incapablgtjon 2

of the Act makes it clear that a Representatiore@grent is a mechanism to allow adults
to arrange in advance how, when and by whom dewssmll be made if they become in-
capable of making decisions independently; se@iomakes it clear that until the contrary
is demonstrated, every adult is presumed to bebbapand section 36, under the heading
“Agreement does not deprive adult of power to astadtes that an “adult who is capable
may do anything that he or she has authorizedraseptative to do.” Thus, although sec-
tion 15 provides that the agreement comes intacetia the date it is executed, the adult
is still presumed to be competent, and can spe¢hdy the agreement come into effect
upon the occurrence of a specific event provided they specify how and by whom the
event is to be confirmed. Because section 7 agresnsan be executed without the assis-

57. British ColumbiaSupreme Court Rules of Court6(2).
58. RAA, supranote 28 at ss. 8 and 10.
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tance of a lawyer, there are no doubt many ins&mcehich it is unclear precisely when
the subject adult becomes “incapable” under theeagent’s terms.

Consequently, the confusion with respect to themmgaof incapability under both the
PPA and th&kepresentation Agreement Agtalso reflected in Rule 6 through the use of
the broad term “legal disability.”

Further, it is unclear exactly how the Rules of @anteract with statutory provisions un-
der the PPA and thRepresentation Agreement Adhe more recent case Binnegan
(Guardian ad Litem of) v. GronoW)confirms that Rule 6 is a “complete code” respect-
ing the commencement and conduct of proceedingpdmsons under a disability. How-
ever, Rules of Court are subordinate to statutm®cements. The case Be Rosandik
and Manning§° held that “Rules of Court are not substantive laant “that they are not a
complete code and continue to be servants andheoimtisters of the proceedings they
govern.” As a result, the Court held that provisiafi theMental Health A& permitting

a patient in a mental health institution to makeapplication for discharge on their own
behalf trumped both Rule 6, and the tiatients’ Estates Agirovisions, both of which,
as now, prevented someone under a legal disabiitit;n bringing an action except
through a committee or litigation guardi¥nHowever, the case was interpreting Rule 6
in the light of a specific statutory provision griag standing to a patient under thien-

tal Health Act No such provision exists in the PPA.

In Beadle v. Bead|& the Court held that a person who has been deciacedhpetent to
manage their affairs is not competent to instroetnsel or conduct litigation, and is thus
under a legal disability pursuant to Rule 6Qrieg v. Stretcl}* the Court seemed to ac-
cept that the test for whether a person is unahisability for the purposes of Rule 6(2) is
whether the person is capable of instructing cdumse reasonable person would be ex-
pected to. The Court went on to hold that if ifasind that a plaintiff was under a legal
disability at the commencement of an action, thdsrebt render the action a nullity, and
could be remedied by the appointment of a guaradalitem

In short, it is unclear whether a legal disabifiby the purposes of Rule 6 means a deter-
mination of incapability under the PPA, aBiaadle v. Bead|eor an informal determina-

59. (1998), 53 B.C.L.R. (3d) 356 (S.C.).
60. (1978), 83 D.L.R. (3d) 598 (B.C.S.C.).
61. S.B.C. 1964, c. 29 at ss. 2, 30 (1), (3).
62. Supra note 61.

63. (1984), 56 B.C.L.R. 386 (C.A.).

64. 2001 B.C.S.C. 576.
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tion that the person is incapable of instructingrsel as a reasonable person, &srieg
v. Stretch.

5. INFORMAL DETERMINATIONS OFINCAPABILITY

Quite often, health care providers make informakasments or give “on the spot” medi-
cal opinions to family or friends of the allegedhcapable adult during routine medical
visits. Sometimes, such informal assessmentsame dt the behest of friends or family
members. At times, family doctors or “GPs” takeion themselves to opine on the is-
sue of an adult’s capability.

In addition, “non-court” incapability determinati®iare made pursuant to tHealth Care
Consent (Care Facility Admissions) A#CCA)*®> when some pressing need for a dis-
crete health care decision is required. Theotgticeuch an incapability finding should
be made only for the purpose of locating a sulistitlecision-maker to obtain medical
consent for a particular medical procedure. Howekealth care providers may be un-
clear on the law of substitute medical consent, @fitein prefer to communicate with a
substitute decision-maker rather than the adult,val law, is still presumed to be capa-
ble.

Due to ageism and a lack of legal understandingxperience, health care providers may
work from an assumption of incapability. Furtharlow score on purely cognitive as-
sessment tools such as the mini-mental status ¢k&VSE) is often erroneously pre-
sumed to be determinant of incapability. Indeed, MMSE was never intended to be a
“one-off” capacity determinant tool. Rather, it waassigned to test for cognitive status,
which is too often confused with a legal determovabf capacity. It was developed as a
single tool to complement a basket of tests inssssg a single individual over time.

More troubling, informal determinations of incapdpiare often conducted without the
knowledge or consent of the adult in question, lengremise that health care providers
do not wish to upset the affected adult.

Because the legal framework governing incapabdiyerminations is insufficiently de-
fined, health care providers may inadvertently undee an adult’s legal rights. Further,
many health care providers are inadequately trainedonduct thorough assessments,
simply opining that, “in my opinion, this personimcapable.” Often, health care provid-
ers assume that incapability is a medical detertioinarather than a legal determination.
Confusion regarding best practices with respeabtapability assessments, ethical obli-
gations and legal frameworks can have serious capsions for the adult in question,
undermining the presumption of capability and negt impacting access to justice and
procedural fairness.

65. R.S.B.C. 1996, c. 181 [HCCA|].

22 Canadian Centre for Elder Law Studies



A Comparative Analysis of Adult Guardianship Laws
in BC, New Zealand and Ontario

Such “informal” determinations of incapability alkave serious repercussions for the af-
fected adult in terms of “functional” or “de factguardianship. Where legal planning
tools such as Enduring Powers of Attorney or Repriedion Agreements have been cre-
ated by the adult in question, such an informakdeination may have the effect, cor-
rectly or not, of “springing” the document into iact.

In that case, the appointed Attorney or Represertéten holds power over financial or
personal care choices, or both, for the adult.uAscrupulous Attorney or Representative
could substantially gain from such an informal p&hility assessment, and indeed, may
have sought the medical opinion for nefarious psgso Hence, confusion over the
meaning and effect of a determination of incapgbihay, in fact, facilitate the financial
abuse and neglect of vulnerable adults, and atloetalready difficult task of distinguish-
ing unscrupulous Attorneys or Representatives etfrserving friends and family mem-
bers, from those honestly wishing to assist thegalllly incapable adult in a proper fidu-
ciary role.

B. Ciriticisms of “Global Committeeship” under the Patients Property Act
1. AN OUTMODED, PATERNALISTIC SYSTEM

The PPA has been legitimately criticized on thasd#mt it perpetuates an outmoded, pa-
ternalistic view of “necessary state interventioa™protect” adults who are deemed in-
capable for any reason.

The PPA’s binary, all-or-nothing approach failsré@ognize that an adult may retain the
capacity to make certain types of decisions, ehendgh they may be incapable of mak-
ing others. Although in theory a patient under Ao¢ may be deemed incapable with re-
spect to personal decisions but not property dmassior vice versa, this distinction be-
tween person and property has its roots in theiyisif theparens patriagurisdiction,

and in nineteenth-century theories of property, eoches down to us through the 1890
lunacy law reforms. It was never intended to bealdrnative to global committeeship,
but rather appears to be a remnant of the oldhdtioin between “idiots” and “lunatic$®

Global committeeship is at the heart of the PPAesysand by appointing a committee to
take over the adult’s personal and/or propertysiecimaking powers, the state infantil-
izes the adult in the name of protection. The adsprotection is a complete loss of

66. S. 18, which requires the committee to exertis@r her powers for the benefit of the patierd the
patient’s family, having regard to the nature aatlg of the property of the patient and the circum-
stances and needs of the patient and the patfantity, also has its roots in the history of tha&rens
patriae jurisdiction. It reflects the Chancery’'s practmiemaking orders respecting distribution of the
lunatic’s income to members of his or her familyanthe pretence of “tenderness toward the lunatic
himself.” (See note 15).

Canadian Centre for Elder Law Studies 23



A Comparative Analysis of Adult Guardianship Laws
in BC, New Zealand and Ontario

autonomy over the adult’s personal and/or propaffigirs once they are deemed incapa-
ble.

Furthermore, the Act’s terminology, which refersiie subject adult as the “patient,” re-
flects the statute’s roots in outmoded mental helallv, and anticipates a finding of inca-
pability. The label “patient” is infused with assations of weakness, incapability and
inequality. The title of the Act implies a negatisencept: “clearly someone must step in
to manage this person’s affairs, and this Act nyefiaadilitates that process.”

2. ALACK OF PROCEDURALFAIRNESS

Although the PPA requires that notice be givenhe &dult when an application for
committeeship is made, the Courts have often acctmléhe applicant’s request that the
adult not be served in order to avoid unnecessaphetting the adult whose capability is
being challengef’

Yet the result of a finding of incapability is et limited nor inconsequential. If a

committeeship application under the Act is approved adult loses all of their funda-

mental rights, and may be unable to marry, driemtiol property and/or finances, vote,
or make any other important personal and/or prgptisions. In short, the patient loses
their basic rights to autonomy and self-determargtiwhich rights are removed and
placed in the hands of the committee. On the dthed, if the application is denied, the
adult receives no assistance at all.

3. THE THREAT TO CHARTERRIGHTS AND FREEDOMS

As soon as an application for committeeship, angairticular for committeeship of the
person, is made, the subject adult’s secti@harterrights to life, liberty and security of
the person are threatened. If the application agd, the committee of the person has
the authority to make important end of life deamsipto determine where the adult will
live, and to give consent to medical procedurebairalf of the patient.

4. THELACK OF AN OUT-OFCOURT CAPACITY REVIEW PROCESS

BC has no history of a focused, informal and stagndeview board or tribunal to review

issues of incapacity, except for matters that dadler the mental health in-patient re-
: 68

gime.

67. The question of notice is another area forcaliteview in terms of procedural fairness. Seedn,
supranote 15 at 1-25.

68. The authors would like to thank Kerry Baisley his thoughts and perspective in the developroknt
this section.
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Some incremental movement in this regard occurrigt te introduction of the HCCR
and its accompanying Health Care and Care Faé&letyiew Board (the Review Board) in
2000. The Review Board was established oraérmocbasis to consider appeals from
single health care decisions related to a particai@ividual. It could be described as a
“pinpoint” board, operating sporadically and laakiboth an institutional history, and a
trackable, decision-based system. It did not hameaadate to address general capacity
issues or establish precedents.

Consequently, the Review Board was short-lived.cilesd as “a separate, costly process
that heard few appeal&™it was abolished in 2004 by s. 30 of téscellaneous Statutes
Amendment AdiNo. 3), 2003* Since the Board was not particularly active, thelica-
tion was that it must not be worthwhile. Howewvgppn closer examination, the Review
Board may have remained largely dormant becauleeked the correct tools, setup or
mandate to fill the capacity review void.

With the Board’'s demise, the capacity review voas lonly deepened. However ineffec-
tive, the Review Board did at least provide a fornamvhich one could challenge a spe-
cific finding of incapability or health care de@si. After it was abolished, the system
was left without a non-court capacity appeal prec@sis has added to the risk of sub-
stantive deprivation d€harterprotected procedural fairness rights for persoisfinvg to
challenge a finding of incapability.

C. New Initiatives for Reform

1. THE DECEMBER2005GOVERNMENTPOLICY ANNOUNCEMENT

On December 22, 2005, the Ministry of Attorney GQalis Strategic Planning and Legis-
lation department issued a very brief policy papatitled “Adult Guardianship and Per-
sonal Planning Instruments Legislative Revigilt described the Ministry’s determina-
tion to:

e modernize BC’s adult guardianship laws;

e implement key recommendations made in 2002 by BsofeA.J. McClean,;

69. Supra note 66.

70. British Columbia, Ministry of Economic Developnt, Regulatory Reform Office, “Regulatory Re-
duction and Regulatory Reform Highlights 2001 t@20(December 2005) online: Regulatory Re-
form Office <http://www.deregulation.gov.bc.ca/RROsZport%202001-2005.doc>.

71. S.B.C. 2003, c. 96.
72. Supra note 38.
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e strengthen and clarify personal planning instrursiead

e provide legislative standards for advance direstive

The paper acknowledged that BC’s long-term guastigmlaws had fallen markedly be-
hind other jurisdictions, even within Canada. tHa document, the government proposed
new legislation to reflect “modern adult guardiapsprinciples of autonomy, dignity,
procedural fairness and the use of the least cas&riand least intrusive approach.” As
noted above, comments were invited during a bi@efl&y consultation period, suggested
changes to thRepresentation Agreement Axice again sparked a great deal more inter-
est than proposed changes to guardianshig3aw.

As noted earlier, the plan to replace the PPA'alyifON/OFF” system with a more
graduated, “rheostat” system, establishing modealsgof providing only the assistance
necessary for an adult, with global guardianship &st resort, was neither new nor con-
tentious. The broad policy strokes announced imteenorandum of December 22, 2005
are commendable; however, feedback on the guatdmpsrtion of the policy statement
has been muted. As noted above, other issueseadferrin the document, such advance
directives, have consumed most of the public dissmu

The government’s policy announcement was followedinithe spring legislative session
of 2006, with the introduction of Bill 32, thdult Guardianship and Personal Planning
Statutes Amendment Aéit that time, the Attorney General stated thdafyming for the
possibility for future incapacity, both individuglland collectively, is timely and ex-
tremely important,” and described the legislatisr@lows:

Bill 32 amends several statutes to strengthen, Idimgnd synchronize three per-
sonal planning instruments to provide, first, arespntation agreement that will be
the only planning tool for an adult to appoint dsitute to make personal and
health care decisions. This instrument will condiria be available for all adults in
British Columbia. Next, an enduring power of ateymwill be the primary instru-
ment for capable adults to appoint a substitutmade decisions about financial
matters. Finally, an advance care directive wiktda capable adults to refuse, in
advance, consent to health care in non-emergehetisins and without involve-
ment of a substitute decision-makeér.

Initially, it appeared that Bill 32 would be fasatked, but in May of 2006, just prior to
the end of the spring session, the government ameouthat the legislation had been
withdrawn after first reading. Whether this deamsiesulted from the opposition to the in-

73. This silence may, however, be due to the faat the draft legislation was not circulated, ngpuit
widely sought.

74. British Columbia, Legislative Assembitansard 1 (27 April 2006) at 4091 (Hon. W. Oppal), ontine
Legislative Assembly of British Columbia <http://mmleg.bc.ca/hansard/38th2nd/h60427a.htm>.
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troduction of advance directives in BC is unclesrd it remains uncertain whether Bill
32 will be reintroduced in the same or substantialimilar form in the near future, or
whether there will be a repeat of the abortive mefefforts of the 1990s. In either case, it
is useful to undertake an analysis of the strengtitsweaknesses of Bill 32, and how it
does or does not fulfill the objectives of the pglannouncement or address the short-
comings of the existing guardianship legislation.

2. BiLL 32: ADULT GUARDIANSHIP ANDPERSONALPLANNING STATUTESAMENDMENTACT,
2006

As noted above, the 2005 government policy annauaoé promised to modernize the
statutory and Court-ordered guardianship framewaoaksl to repeal the outdated PPA.
The new legislation was drafted to reflect autonpdignity, procedural fairness and the
use of the least restrictive and least intrusiveragch tailored to an individual's needs
and circumstances. Specifically, the provisionsBaf 32 respecting Court-ordered
guardianships were designed to:

¢ allow for temporary guardianship where required;

e require the Court to consider the views of the adul

e require a guardianship applicant to prepare a guastip plan;

e allow for periodic review by the Courts of a guarship order;

¢ implement mediation for certain types of disputes;

e clarify the powers and duties of guardians; and

e reflect the underlying policy principles and proaissoutlined by the Public
Guardian and Trustee in its 2004 publication “Caamtl Statutory Guardianship:
The Patients Property Aand theAdult Guardianship Ac{Part 2)” revised and
republished in 2005 with the subtitle “An Updatedddssion Paper on Moderniz-
ing the Legal Framework” (the PGT Discussion Paper)

The PGT Discussion Paper proposed improvementsote@dural fairness in both Court
and statutory guardianships. Specifically, the R&bmmendednter alia, that:
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e service of an application for guardianship be regplion the adult as well as a
near adult family member;

e no guardian be appointed unless there were realsofmaibseeable decisions that
needed to be made;

e no guardian be appointed if a less restrictiveradtBve would be suitable;

e the adult’s views would be considered regarding whould be appointed guard-
ian;

e applicants would be required to submit a guardignglan; and

e mediation would be provided for regarding the choid guardian and the ade-
guacy of the guardianship plan.

Bill 32 goes a long way toward creating a moderardianship regime for BC. It re-

dresses the paternalism of PPA by repealing tlaatitst and replacing it with more nu-
anced legislation. This new legislation refers tlles as adults, rather than as patients,
and, unlike the PPA, is concerned with support @acsion making rather than simply
protection of the adult’s estate. However, it fal®rt in a number of critical aspects:

e it does not fully address issues of procedurah&ss andCharter rights in the
context of Court-ordered guardianships, particylavith respect to the issue of
legal representation;

e it does not define incapacity or incapability ordegks the fact that the term is
used inconsistently in different statutes; and

e it fails to simplify and clarify the interrelatiohgps among the various personal
planning instruments.

For example, with respect to procedural fairnessGmarterissues, the proposed legisla-
tion provides for mandatory service of an applmaton the affected adult as well as near
relatives of the adult, as recommended in the P@GtuU3dsion Paper. However, it does not
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contain any provisions respecting legal represemtagither mandatory or Court-ordered,
and no changes to BC’s legal aid policy in conmectiith Bill 32 are contemplated.

Further, Bill 32 contains no definition of incapbtlyi nor does it clarify the meaning of
incapability in different contexts. If the adultfuses to be assessed, the proposed legisla-
tion provides for an assessment of incapabilitpeaonducted by a “qualified health care
provider in accordance with prescribed proceduresswever, the prescribed procedures
are not yet available, and presumably the reguidias not yet been drafted. In addition,
“qualified health care provider” is not a definedrh, although a “health care provider” is
defined as “a person who is licensed, certifiedegiistered under a prescribed Act to pro-
vide health care.” Thus, it is not possible to ea#é whether the proposed legislation will
adequately define incapability or have the effdcttandardizing capacity assessments in
BC.

As recommended in the PGT Discussion Paper, Bijpi@®ides for mediation in respect
of the choice of guardian and the adequacy of tledianship plan. Although the pro-
posed legislation also provides for mediation aghissue of whether or not the adult
requires a guardian, it specifically excludes thestgion of whether or not the adult is in-
capable as an issue for mediation. It is uncleav Aanediation with respect to whether
the adult requires a guardian could proceed withouthing on the subject of whether
the adult is incapable.

An additional problem respecting mediation concehasconstitutionality of this section
vis-a-vis theConstitution Act1867. Section 96 of that Act, which providespanrt, that
“The Governor General shall appoint the Judgeshef3uperior, District, and County
Courts in each Province,” has been interpretedréegmt provinces from conferring the
powers of a Superior Court on a provincially appeantribunal. Thus, the question arises
as to whether the provincial legislature has thé@ity to enact mandatory mediation
provisions in the proposed legislation. In partcyulmediation in respect of whether an
adult requires a guardian could be seen as enirgnoh the Crown’garens patriagu-
risdiction, and thusiltra viresthe provincial legislature.

Finally, Bill 32 does provide for a more nuancedd dess rights restrictive approach to
the appointment of a guardian than the PPA. Befggointing a guardian, the Court
must be satisfied that:

(1) the adult needs to make decision;

(2) isincapable of making those decisions;

(3) needs and will benefit from the assistance andeptioin of a guardian; and
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(4) the needs of the adult would not be sufficientlyt mgalternative means of as-
sistance.

The Court must consider any wishes the adult espcesvhen capable in respect of the
choice of guardian. In addition, the Court may, mppplication by the PGT, appoint a
temporary property guardian if the PGT has reasobelieve the adult is incapable and
an order is needed urgently to protect the adofhffinancial damage or loss.

Once a guardian is appointed, the proposed lemislatakes it clear that the guardian has
only the powers granted in the Court order, or @amgctment, and sets out the duties and
liabilities of the guardian. The guardian is maedato comply with the adult's pre-
expressed capable wishes, unless to do so wouldcbasistent with an order of the
Court. If there are no pre-expressed capable wighegproposed legislation sets out pre-
cisely what factors must be taken into account win@king a decision in thieest inter-
estsof the adult. As a result, the concept of bestradts is virtually a defined term, and
is stripped of its paternalistic connotations.

However, the proposed legislation does not makédr that the adult retains capacity in
respect of decisions that fall outside the scoppoavers granted to the guardian. For in-
stance, an adult who needs to make decisions tagpa@cedical treatment, is found inca-
pable of making those decisions, and has a guapwixted to assist with those decisions,
may nevertheless be capable of making other typeeasions. Without that clarifica-
tion, a nuanced approach to assistance may exiseary only.

Although Bill 32 does address many of the conceeteted to the PPA, its shortcomings,
particularly with respect to procedural fairnessl dne meaning of incapacity, must be
addressed. For instance, it is still possible, utlde proposed legislation, for an adult to
be stripped of their sectionGharterrights with respect to end-of-life decisions, thght

to choose where and how they will live, and théntrigp consent to or refuse medical
treatment or make personal care decisions, witlegatl representation.

V. THE NEW ZEALAND EXPERIENCE

A. The History of the PPPRA 1988

New Zealand is a common law jurisdiction that agédphodern and innovative guardian-
ship legislation early on.

Prior to the enactment of th@rotection of Personal and Property Rights Act 1988
(PPPRA), adult protection in New Zealand was goeeéroy theAged and Infirm Persons
Protection Act 1912theMental Health Act 196@nd the High Court’s inherent jurisdic-
tion.
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The inherent powers of the common law English Gyurnicludingparens patriaguris-
diction, were preserved for New Zealand’s High Gaunder section 17 of thiudicature
Act 1908 While the matter has been placed in doubt inlaineer Courts’” it appears to
be settled that the High Court retains inherensgliction over personal matteiRe R (a
protected person’® Further, Williams J. ilrRe BM’ opined that “there may well be that
residual jurisdiction.” Neazor J. iRe W? confirmed that the jurisdiction conferred by
section 17 extended beyond property matters anthe@mxercised wherever “health or re-
lated matters or the protection or dispositionmigerty” is in issue.

Part VII of theMental Health Act 196%ealt with property administration, placing the
property of committed psychiatric patients undemauistration, usually under the control
of the Public Truste€ The Aged and Infirm Persons Protection Act 19j@verned the
administration of property of adults with incap&st By the 1980s, that Act, protective
and paternalistic in nature, was considered to fas®a philosophy of a bygone ef.”
The PPPRA repealed both tAged and Infirm Persons Protection Asttd Part VIl of the
Mental Health Act

The PPPRA came into force on October 1, 1988, @he@ when demands on govern-
ments in many countries to recognize and enharsabiity rights were at their zenith.
The Act’s two objectives are 1) to make the leastrictive intervention into an adult’s
life, having regard to the extent of their incapyaand 2) to enable or encourage the adult
to exercise and develop existing capacity to tleagst extent possibié.

The impetus behind the reform of New Zealand’s tagurdianship laws came primarily
from lobby groups and voluntary agencies represgntersons with disabilities and ad-
vancing the recognition of their intere&tsTheir primary concern was that there was no
effective legislative machinery to deal with perabecare issues.

The original emphasis of the PPPRA was on its pgiatletior proactive, developmental
uses of welfare guardianship, for advocacy, fommton of community integration and

75. In Re H [1993] N.Z.F.L.R. 225, Judge Inglis doubted wheetimherent jurisdiction continues in New
Zealand.

76. [1974] 1 N.Z.F.L.R. 399.
77. [1993] N.Z.F.L.R. 531 at 533.
78. [1994] 3 N.Z.F.L.R. 600.

79. W.R. Atkin, “Adult Guardianship Reforms — Refii®ns on the New Zealand Model” (1997) 20:1 In-
ternational Journal of Law and Psychiatry 77 afAt&in].

80. Atkin,supranote 79 at 77.
81. PPPRAsupranote 2 at s. 8.
82. Atkin, supranote 79 at 79.
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deinstitutionalization® However, a pilot study in Dunedin in 1994 foumett most of
the cases concerned older adfttand that three quarters of the Court orders utiuer
Act were for the appointment of a property managéghter than a welfare guardiéh.

That study, although of limited scope, raised thesgion of whether such goals as com-
munity integration and deinstitutionalization wesdevant to older adults, for whom de-
generative disabilities such as dementia and AtrbBgs are more common, as opposed
to younger adults whose disabilities are more ¥yikelbe long-standing and static.

Accordingly, the PPPRA was amended to include Pgrwvhich provides for Enduring
Powers of Attorney, which are more relevant to olggults looking toward the possibil-
ity of future incapacity than to the developmentallsabled, who may already lack ca-
pacity.

Consequently, the scope of the PPPRA extends betfundlisabled community. The

PPPRA is comprehensive, omnibus guardianship kgsl intended to address the myr-
iad circumstances in which an adult is either teraply or permanently incapacitated. It

can apply to a broad range of adults who are teanypor permanently incapable: e.g.,
those suffering from degenerative diseases sude@entia; those in a coma or affected
by alcohol and drug dependency; those with psyabidisturbances; and, those with in-
tellectual disabilities.

However, it is important to recognize that the reeadd interests of older adults and those
of younger adults with injuries, illnesses or disties, will necessarily differ. While the
underlying principles of liberty, dignity and auttimy remain the same, the appropriate
expression of these principles will depend uponrné&eds and interests of the individual
or group concerned. Omnibus legislation must belfle enough to accommodate those
differing needs and interests.

B. The Current NZ System Explained

The PPPRA is based on the basic principle thatiraeyvention in a person’s life repre-
sents a denial of their civil right8. The Act’s dual objectives of least restrictiveeirien-

83. Dawsoret. al Implementation of the Protection of Personal andg@rty Rights Act 1988: The Re-
port of a Pilot Study in DunedifDtago: Bioethics Research Centre, University aigot 1994) at 26
cited in Atkin,supranote 79 at 91.

84. The breakdown of cases was: 10% intellectusldlity; 48% dementia; 9% stroke victims; 8% psy-
chiatric disorders; 8% brain injuries; 4% other ieaticonditions; and 10% for alcoholism.

85. This breakdown does not indicate how many pexsorders were made — other than the most drastic
one, appointment of a welfare guardian.

86. Austl.,, Commonwealth, Human Rights Commissiethical and Legal Issues in Guardianship Op-
tions for Intellectually Disadvantaged Peoglélonograph No.2) by Peter Singer and Terry Carney
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tion and normalization find expression in variouscmanisms and safeguards throughout
the legislation. In addition, efforts have been m&al ensure that the Act’s provisions are
accessible.

1. JRISDICTION OF THEDISTRICT COURT, FAMILY DIVISION

The provisions of the PPPRA are readily accessitie. Family Division of the District
Court has been given jurisdiction with respect tdeos under the A&, and there is a
right of appeal to the High Court from final ordekgave may be sought with respect to
the appeal of interlocutory orders.

Access to the Family Court is faster and cheapam tb the High Court, and the Court
employs informal proceduréspecialist judges, counselling and alternativeutis set-
tlement processes. There have been few appealsretnict Court decisions to the High
Court, and those have generally related to relgtivénor technical matters.

The Court’s jurisdiction with respect to personalttars and property matters is set out in
sections 6 and 25, respectively.

2. PERSONALORDERS
Section 6 gives the Court jurisdiction over persanders in respect of any person who:

(a) Lackswholly or partly the capacity to understand the nature, and esé®
the consequences, of decisions in respect of ratéting to his or her per-
sonal care and welfare; or

(b) Has the capacity to understand...decisionsgpeet of his or her personal
care and welfare, butholly lacks the capacity to communicate decisions in
respect of such matters. [emphasis added]

Once the Court assumes jurisdiction, it must thecid® if any order should be matfe.
The Court may make a variety of personal orderk véspect to the adult’s care and wel-
fare. A personal order is an instruction by a &udgguiring an action to be taken to look
after a specific part of an incapacitated persoare and welfare. A list of the kind of or-
ders that may be made is contained in section 1l@eoAct.

(Canberra: Australian Government Publishing Sepi€86).
87. The Family Division was established in 198#l¢al primarily with separation and divorce cases.

88. For example, the Court may take into accougteatidence it considers appropriate, whether oritnot
would be admissible otherwise.

89. Atkin, supranote 79 at 92.
90. PPPRAsupranote 2 at s. 9(2).
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Personal orders may expire at a set tilmer, when the subject matter of the order is ful-
filled.®? Otherwise an order expires automatically 12 meatier it is madé®

On review of the order, the person’s capacity $® aéviewed?

The Court also has the discretion to make non-bohadecommendations as to what it
thinks should be done instead of making an oraewhich case the Court formally dis-

misses the application but reserves leave to theepand the person in respect of whom
the application is made to apply to the Court fioeations relating to the implementation

of any of the Court’s recommendatiofis.

3. WELFARE GUARDIANS

The personal order of “last resort” is the appommtof a welfare guardian under section
12 of the Act. Unlike the jurisdiction under secti6, which may be exercised where the
adult wholly or partly lacks capacity, the jurisdiction to appoint a wedf guardian may
be exercised only where the adwholly lacks capacity to make or to communicate deci-
sions relating to particular aspects of their peas@are and welfare, and the Court be-
lieves that the appointment of a welfare guardsthe only satisfactory way to ensure
that appropriate decisions are made.

Under section 12(7), the Court must attempt to réacethe wishes of the adult when de-
termining whom to appoint as welfare guardian. Wreketion 18(2), a welfare guardian
is given those powers reasonably required to makleiraplement decisions for the adult
in respect of each aspect specified in the Cowleroappointing them. Thus, the powers
of the welfare guardian are constrained by the $eomtheir appointment, and the Act
enumerates a number of decisions over which théareebuardian has no authority.

91. Ibid. ats. 10(3).

92. Ibid. at s. 17(3)(b)(ii).
93. Ibid. at s. 17(3)(b)(i).
94. Ibid. at s. 86(2).

95. Ibid. ats. 13.

96. lbid. ats. 12(2).

97. Under s. 18, a welfare guardian has no authiorithe following areas:
e Marriage and divorce;
e Adoption of the adult’s child;
e Withholding consent to “standard medical treatmentprocedures” intended to save the
adult’s life or prevent serious damage to health;
e Electro-convulsive treatment;
e Psychosurgery;
e Pure medical experimentation.
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Additionally, there must be no potential confli@tiween the proposed welfare guardian
and the adulf®

A welfare guardian is statutorily required to pramand protect the adult’s welfare and
best interests, while encouraging the adult to ldgvand exercise such capacity as they
might have® To that end, the welfare guardian must encourhgeatiult to act on their
own behalf wherever possible, seek to facilitategration of the adult into the commu-
nity, and consult the adult and others who areasted in the adult’s welfare and compe-
tent to advise the welfare guardian with respecth® adult’'s personal care and wel-
fare!?® The affected adult, or any other person with éeaf/the Court, may apply for a
review of decisions made by a welfare guardfén.

4. PROPERTYORDERS

Section 25 provides that a Court has jurisdictioneispect of any property owned by any
person domiciled or ordinarily resident in New Zewl:

(b) Who, in the opinion of the Court, lacks whody partly the competence to
manage his or her own affairs in relation to hisi@r property.

Again, the jurisdiction may be exercised wheredtalt lacks competence either wholly
or partly, and, once the Court takes jurisdictibmust decide whether or not to exercise
its discretion to make an order, taking into act¢dba principles of least restrictive inter-
vention and the encouragement of normalization @mmunity integration. However,
the only order it can make (other than consequlenttiters) is a management order, under
section 31, appointing one or more suitable perso@Et as manager of the adult’s prop-
erty as specified in the order. Again, the Courshaitempt to ascertain the wishes to the
subject adult when determining whom to appdifand the management order must be
reviewed within three year§®

98. PPPRAsupranote 2 at s. 12(5)(c).
99. Ibid. at's. 18(3).

100. Ibid. at s. 18(4).

101. Ibid. at s. 89.

102. Ibid. at s. 31(7).

103. Ibid. at s. 31(8).
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5. INTERIM AND TEMPORARY ORDERS

In accordance with the objective of least restretintervention, the PPPRA provides for
interim and temporary orders with respect to battspnal and property mattefs.

6. THE SPECTRE OFUNDUE INFLUENCE

The PPPRA also acknowledges that, in many casedving a potentially vulnerable
adult, family members, caregivers, or others maynbévated by improper motives (usu-
ally financial) to have the adult declared eithapable or incapable. Section 25 of the
Act, dealing with the jurisdiction of the Court Witespect to property orders, specifically
addresses the importance of this factor in detengiwhether a Court should intervene:

(4) In determining whether or not it should exegcits jurisdiction under this Part
of this Act in relation to any person, a Court ntewe regard to the degree to
which the person is subject, or is liable to beesttied, to undue influence in the
management of his or her own affairs in relatiohitor her property.

7. CapACITY NOT TOBE CONFUSED WITHBAD JUDGMENT

Another unique provision, which appears in sec@@) in the context of personal rights,
and is repeated in section 25(3) in the contexproperty rights, alerts the Court to de-
termine the issue of capacity without being ovarfiluenced by the perceived “unreason-
ableness” of the adult’s actions or behaviour. pitevision reads as follows:

(3) The fact that the person is managing or Brnding to manage his or her own af-
fairs in relation to his or her property in a manti&t a person of ordinary pru-
dence would not adopt given the same circumstaiscast in itself sufficient
ground for the exercise of that jurisdiction by tbeurt.

This provision reflects the principle afdividual referencingwhich respects an adult’s
individual right to make decisions that others migbt agree with. Under this principle,
the adult’s past behaviour is taken into accourattempting to determine whether the
behaviour leading to the question of their capghbis, in fact, unusual for that specific
adult!® In short, a risky decision, which might otherwise considered evidence of ex-
tremely poor judgment by a more conservative decisnaker, is not in itself evidence of
incapability.

8. SAFEGUARDS

In addition to the above-noted mechanisms, the PP&Rtains several legal and proce-
dural safeguards to ensure that the state’s intéiore occurs only after due process has

104. Ibid. at ss. 14 and 30.
105. See Chapter VII B for elaboration of this pijohe.
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been followed. The primary safeguards, those eryibhgdundamental concepts of due
process and procedural fairness, are these:

e The adult subject to an application under the Aot a wide range of other inter-
ested persons, must be served with notice of thegedings (section 63);

e The subject adult must be present in Court (sedin
e The subject adult must receive legal representgtiection 65); and

e Orders made are automatically reviewed or termahétection 17).

9. LEGAL REPRESENTATIONGUARANTEED

Section 65 of the PPPRA provides that, when theriGexercises jurisdiction, it “shall”
appoint counsel to represent the person who isubgect of any application, unless that
person already has, or will have, a lawyer. A ReachNote issued by the Family Court
sets out the procedures to be followed with respeeipplications for personal or prop-
erty orders®® The lawyer is required to report to the Court witB8 days on the follow-
ing matters:

¢ whether the subject person should be served watlapiplication;

e whether the subject person’s attendance is desi@bshould be excused at sub-
sequent Court hearings;

e whether any further medical evidence is required;

e whether any (further) consents are required fromilfgwhanad®’ members;

106. N.Z., Family Court of New Zealand, “Practicet®l— Applications under the Protection of Personal
and Property Rights Act” (1 October 2005) onlinanfily Court of New Zealand
<http://www.justice.govt.nz/family/practice/notesfdult.asp?inline=application-property-rights.asp>.

107. Whanau is a Maori word for family, but whardmmotes a wider concept than just an immediate fam-
ily made up of parents and siblings - it links menshof an extended family group to a common an-
cestor. See the glossary of the Maori Land Cawsjlable at: Maori Land Court, “Glossary” online:
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e whether the provisions of thdental Health Actand/or thentellectual Disability
Act apply or are likely to apply to the subject person

e specific powers sought under the First Schedulb@fAct in relation to the man-
agement of property (section 31);

¢ the type and suitability of any personal order ps®ul (section 10);
e the appropriateness of an order to administer ptpgsection 11);

e the aspects of personal care and welfare in resgeghich the appointment of a
welfare guardian is sought (section 12);

¢ whether anyone else should be served (includindik&ict Inspector of Mental
Health); and

e such other matters relating to the application thatiawyer considers appropriate.

Counsel are nominated by the Family Court Coordinfttr approval and appointment by
a Judge. Nominees are drawn from an approved fliveyers experienced in dealing

with people who have significant difficulties commicating or who have unusual per-
sonal characteristics. Additionally, they underdtamedical evidence and the intricacies
of property law. As a result, they can undertakeirtduties efficiently and relatively

cheaply. According to Judge Boshier, the Principamily Court Judge, the selection
procedure has resulted in a very smooth operabiothé resolution of PPPRA matters.

The PPPRA delineates the duties of the lawyer tdwe subject persdff® It is the law-
yer’s duty to:

1. contact the person;
2. explain the nature and purpose of the application;

3. ascertain and give effect to that person’s wiskebe application;

New Zealand Ministry of Justice <http://www.cougvt.nz/maorilandcourt/glossary.htm#w>.
108. PPPRAsupranote 2 at s. 65(2).
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4. evaluate the solutions offered by other partiestfigr problem for which an
order is sought, taking into account the need feslation that:

(a) makes the least restrictive intervention in thespais life, having regard
to their incapacity and;

(b) enables or encourages the person to develop amndisexeapacity to the
greatest extent possible.

In addition, the Court may also appoint counselgsist the Courf®

All applications under the Act must be supportedatfidavits specifying in detail the re-
lief sought, particulars with respect to the capaof the subject person, and particulars
of the applicant’s suitability. The appellant mad$o provide an undertaking to protect
and promote the welfare and best interests ofubgest person.

This procedure enables the Court to determine:

e the merits of the application;
e whether the applicant is a suitable appointee;

e whether the applicant can carry out his or heroasjbilities and duties under the
PPPRA; and

e whether there is an overlap between the PPPRA #met onental health enact-
ments.

If the application is undefended, the Registrathef Court makes appropriate recommen-
dations to the Judge, who may make an order, reduither information, or call a pre-
hearing conference.

10. PA\YMENT OF COUNSEL SFEES

Fees for services of counsel and reasonable exp@nsegpayable out of the Department
Bank Account® Each year, Parliament appropriates approximatety $40 million

109. Ibid. at s. 65(3).
110. Ibid. at s. 65(5).
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through a Crown prerogative grant. The fund isthetsubject of a parliamentary vote.
Those monies are made available to the Family Gowspend on services that the Judges
require. Those services include appointments péhpsogists to write reports, appoint-
ments of lawyers for children and appointmentsaefylers under the PPPR Act. The ac-
tual expenditure in 2005 for PPPRA-appointed lawyeas NZ $1,242,418

Because the monies are not legal aid funds, trepnairadministered by the legal services
agency. The rationale behind this procedure resflgte separation of powers that re-
quires the Judges to administer the statute witistitoitional independence?

At the end of the proceedings, the Registrar maygtainsel’s bill of cost§™

The Court has the discretion to recoup the feesxpenses paid, or any part of them,

from the estate of the represented person or froyparty™**

11. PRE-HEARING CONFERENCES

The PPPRA also provides for the conduct of in-caMempre-hearing conferencés.
Any party served may request a conference, inctuthie subject adult or coungéf. A
Family Court Judge presides, and counsel for tiét atlist be preserit?

The purpose of a pre-trial conference is to idgritie problem that led to the application
and to attempt to resolve matters without litigafit’

The Judge may make consent orders, but only istigect person “understands the na-
ture and foresees the consequences of the order.”
C. Key Components of the New Zealand Adult Guardiaship System

Although the PPPRA is almost 20 years old, it end®d number of key components for
modern guardianship legislation that the PPA lacks:

111. Interview of Judge Boshier, Principal Familyu@ Judge, Wellington, New Zealand [Judge Boshier]
112. Judge Boshiesypranote 111.

113. PPPRAsupranote 2 at s. 65(6).

114. Ibid. at s. 65(8).

115. Ibid. at s. 66.

116. Ibid. at s. 68(4).

117.1bid. at s. 66.

118. Ibid. at s. 68(2).

119. Ibid. at s. 67.

120. Ibid. at s. 70(2).
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e Court intervention is graduated and nuanced, ranfiiom resolution of the is-
sues at a pre-trial conference, to the making cémenendations for solving the
problems underlying applications, through spegfcsonal or property orders re-
lating to the decision to be made, to, in the eraeappointment of a welfare
guardian;

e The Court can make both interim and temporary crderappropriate circum-
stances;

e The statute alerts the Court to have regard t@adlssibility of undue influence;

e Applications for orders under the Act are suppotigdengthy specimen affida-
vits that contain all of the relevant evidence segy for the Court’s considera-
tion;

e Mandatory legal representation of the subject aduétnsured, and regardless of
the adult’s alleged incapacity, their lawyer isuiegd to make all efforts to take
and implement their instructions and robustly repre: them;

¢ The financial resources of the adult are neverngpediment to full representa-
tion; and

¢ Individual referencing ensures that the adult’spident” management of his or
her property is not sufficient evidence of incapaci

The Court-based system under the PPPRA deliverssaitde and flexible support to
adults who may need assistance managing their pereare and property. The Act con-
tains strong statements of principle, clear obyestiand nuanced mechanisms for inter-
vention. In addition, uniform procedures, experahtegal professionals and fundamen-
tal procedural safeguards, bolstered by the neged$sading, ensures that support is
made available for adults who need assistance nran#ueir personal care and property.
In this way, the statute attempts to strike a baddoetween the state’s duty to protect its
citizens and the adult’s autonomy and procedunaidas rights.

D. New Initiatives for Reform

While the New Zealand Law Commission has recentiys@ered the clarification and
extension of the Court’s jurisdiction to impose e physical restrictions under the
PPPRA!! no other reform initiatives appear to be on thezom with respect to guardi-
anship law in New Zealand.

121. Law Commission of New Zealand, “Protectionm8®isadvantaged People May Need” (April 2002)
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VI. THE ONTARIO EXPERIENCE
A. History of the Substitute Decisions Act

Prior to the proclamation of tHubstitute Decisions A(BDA)*??in 1995, adult guardi-
anship in Ontario was governed by tflental Incompetency AIA). 22 The MIA
allowed for substitute consent on issues of prgpadnagement and access to records for
incapable in and out patients of psychiatric ftesi, as well as treatment for incapable
in-patients.

Under the MIA, a “mentally incompetent person” veiedined as a person:

(&) in whom there is such a condition of arrestednoomplete development of
mind, whether arising from inherent causes or ieduay disease or injury; or

(b) who is suffering from such a disorder of theadhi

(c) that the person requires care, supervisioncmdrol for his or her protection
and the protection of his or her property.

Where the evidence established incompetency begorehsonable doubt’ the Court
had

all the powers, jurisdiction and authority of Heajdsty over and in relation to the
persons and estates of mentally incompetent persocisding the care and the
commitment of the custody of mentally incompeteetspns and of their persons
and estate¥?®

Like BC’s PPA, the MIA can be traced back to nieetit-century lunacy laws, a fact ap-
parent from its title.

In November 1985, the Ontario Ministers of Healommunity and Social Services and
Senior Citizens’ Affairs, together with the Attosn&eneral for Ontario, commissioned
an Advisory Committee on Substitute Decision Makioglncapable Persons (“the Fram
Committee”) with a mandate “to review all aspectshe law governing and related to

online: Law Commission <http://www.lawcom.govt.RabjectReport.aspx?ProjectiD=86>.
122. Supra note 3.
123. R.S.0. 1990, c. M.9 [MIA].
124. R.S.0. 1990, c. M.7
125. MIA, supranote 123 at s. 4.
126. Ibid. at s. 2.
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substitute decision-making for persons who are algrincapacitated, including personal
guardianship, and to recommend revision of thisuawere appropriate?’

The mandate of the Fram Committee included bropcesentation from government, ad-
vocacy and community groups, and culminated in &/ 1*@port. Public hearings on the
development of this legislation encouraged an gmewxess, which sought to deal with
many of the same conflicts in theory, and practicecurrently exist in BE® The result-

ing legislation took the form of a trilogy of stédg, the SDA, th€onsent to Treatment
Act and theAdvocacy Agtwhich “were intended...to modernize the laws witspgect to

consent to treatment, mental capacity, substitetasebn-making and advocacy for vul-

nerable adults*?®

Proclamation of these statutes was delayed urb 1Both for fiscal reasons and because

they represented a significant change to Ontardttiéaw°

Subsequently, a change in government in 1996 latidaepeal of both th€onsent to
Treatment Actwhich was replaced by th¢ealth Care Consent Act, 199énd theAdvo-
cacy Act which was not replaced.

In comparison to the PPA, Ontario’s current guarsiap system under the SDA is mod-
ern, internally coordinated and fairly thorough.

B Current SDA System Explained

The SDA governs, in an omnibus fashion, what ocedren an adult is not mentally ca-
pable of making certain decisions about their owopprty or personal care. Under the
SDA, a capable adult can execute a Continuing PofvAttorney for property>* and/or

a Power of Attorney for personal cdfé.Where no such personal planning documents

127. From the cover sheet of the December 198#trepthe Fram Committee. The authors gratefully ac
knowledge the assistance of Stephen Fram, whogedwriginal correspondence relating to the Ad-
visory Committee’s work, and shared his first-h&mdwledge and experience with the process cul-
minating in theSubstitute Decisions Aahd accompanying legislation in Ontario.

128. Judith Wahl, who very kindly shared her knalgle and experience with guardianship law reform in
Ontario, and put the authors in touch with Stepfrm.

129. Jan Goddard, “OntarioSubstitute Decisions Acthings past and looking forward” (Paper presented
to the Canadian Conference on Elder Law, 29 Oct®db8b) [unpublished].

130. Canadian HIV/AIDS Legal Network, “New Ontatiegislation Important for Persons Living with
HIV/AIDS” (April 1995) 1:3 HIV/AIDS Policy & Law Review 1 at 1, online: Canadian HIV/AIDS
Legal Network <http://www.aidslaw.ca/publicatiomsérfaces/downloadFile.php?ref=678>.

131. SDA,supranote 3 ats. 7.
132. Ibid. at s.46.
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have been created, the Act provides for statutargrdjans of property® and Court-
appointed®* guardianships for property and personal care,satslout the procedural re-
quirements for guardianship applicatidfis.(The Health Care Consent Adliscussed
later in this paper, provides the framework forisien-making in the areas of treatment,
admission to long-term care homes, and person@tasse services in long-term care
homes.) As such, the SDA is function-based lefysia It is, in essence, all about deci-
sion-making®*®* Compared to BC's more paternalistic PPA, it isimgividual rights-
based legislative scheme.

1. GUARDIANSHIP OFPROPERTY
The SDA defines incapacity with respect to propegyollows:

6. A person is incapable of managing property & person is not able to under-
stand information that is relevant to making a sleci in the management of his
or her property, or is not able to appreciate gwsonably foreseeable conse-
guences of a decision or lack of decision.

The Court may, upon “any person’s” application, @ppa guardian of property if the
Court determines that the adult is incapable ofagarg their property, and that decisions
about their property need to be madfeHowever, the Court must not appoint a guardian
if the need for decisions to be made will be meab\alternative course of action that:

(a) does not require the Court to find the person tombapable of managing
property; and

(b) is less restrictive of the person’s decision-makigyts than the
appointment of a guardidr®

In an order appointing a guardian of property, @wurt may require that the guardian
post security, make the appointment for a limitediqu, or impose such other conditions
on the appointment as the Court considers apptepria

133.Ibid. at s. 15.
134. 1bid. at ss. 22 and 55.
135. Ibid. at ss. 69-77.

136. Judith Wahl, “Consent and Capacity / Sub#titDecision-making — The Basics.” (6 June 2003)
online: Advocacy Centre for the Elderly
<http://www.advocacycentreelderly.org/pubs/poa/€amt_and_capacity basics.pdf> at 1.

137. SDA,supranote 3 at s. 22(1).
138. Ibid. at s. 22(3).
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Upon application by the PGT, who has a statutoty tluinvestigate any allegation that a
person is incapable of managing property and #abss adverse effects are occurring or
may occur as a result, the Court may appoint th€ &&temporary guardidi’

Under section 32 of the Act, a guardian of propentien making a decision that will
have an affect on the incapable person’s persamafart or well-being, is statutorily re-
quired to consider whether the decision is foritibapable person’s benefit. The guardian
is also statutorily required to manage a persondpgrty in a manner consistent with
decisions concerning the person’s personal caredte&amade by the person who has
authority to make those decisions. Guardians maetexplain their powers and duties to
the incapable person, encourage the incapable mpeosarticipate in decisions, and
foster regular personal contact between the indapgadrson and supportive family and
friends.

2.  GUARDIANSHIP OF THEPERSON
The SDA defines incapacity with respect to the perss follows:

45. A person is incapable of personal care if thes@n is not able to understand in-
formation that is relevant to making a decisionaaning his or her own health
care, nutrition, shelter, clothing, hygiene or saf@r is not able to appreciate
the reasonably foreseeable consequences of aateoislack of decision.

In cases where no valid Power of Attorney for PeasdCare exists, the Court may ap-
point a guardian of the persb. The Court must be satisfied that the affectedtaslin-
capable of maintaining their own personal care @e®bs decisions to be made by a per-
son authorized to do so. As with property guardiansguardian of the person will be ap-
pointed if the need for decisions will be met byadiernative course of action that does
not require a finding of incapability, and is lesstrictive than the appointment of a
guardian-*? Again, when considering an application, the Coust consider the incapa-
ble person’s current wishes, if they can be detaedhi and the closeness of the appli-
cant’s personal relationship to the incapable pet$b

An order may be for a limited period, and otherditians may be imposed? Addition-
ally, an order may be made for full or partial glianship**> Section 59 provides that a

139. Ibid. at s. 25(2).

140. Ibid. at s. 27.

141. Ibid. at s. 55(1).

142. Ibid. at s. 55(2).

143. Ibid. at s. 57(3).

144.1bid. at s. 58(2): an order appointing a guardian makerthe appointment for a limited period as the
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Court may make an order for full guardianship of fherson only if it finds that the
person is incapable in respect of all the functiogferred to in section 45. As with
property, upon application by the PGT following timvestigation of an allegation of
incapability, the Court may appoint the PGT as terapy guardian of the person.

Under section 66(3) of the Act, the guardian of pleeson is required to make decisions
according to any wishes or instructions expresgethé incapable person while capable,
if known, and to use reasonable diligence to aairemhether there are such wishes or
instructions. If there are none, the guardian guired to make decisions in the incapable
person’s best interests, and must consider theesand beliefs the incapable person held
while capable; the person’s current wishes, if thag be ascertained; whether the deci-
sion is likely to improve the person’s quality d€] prevent it from deteriorating, or re-

duce the extent or rate at which it is likely taed®rate; and, whether the expected bene-
fit from the decision outweighs the risk of harmtte person from an alternate deci-

sion14®

3. URGENTINVESTIGATIONS

The Public Guardian and Trustee also has a dutygstigate where persons are alleged
to be incapable and may suffer adverse effectsriththeir property’ or persort*® The
Public Guardian and Trustee is given various aiutibsrfor entry, access to records, etc.,
in order to fulfill their duties*® While anyone may contact the Public Guardian and
Trustee to report a situation, the Public Guardiad Trustee will only act where the per-
son is able to provide evidence of the allegedpacay and the serious adverse effects
which have occurred or may occur.

4. CAPACITY ASSESSORS

Ontario Courts have the discretion to use any aeseslowever, for some purposes, a
certificate issued by a qualified capacity assessogquired. For example, such a certifi-
cate is required to spring a Continuing Power dbtey for property?° and to spring

some Powers of Attorney for personal cifeln addition, any person may request a

Court considers appropriate; or impose such otbeditons on the appointment as the Court consid-
ers appropriate.

145. Ibid. at s. 58(3).
146. Ibid. at s. 66(4).
147 Ibid. at s. 27
148. Ibid. at s. 62.
149. Ibid. at ss. 81-83.
150. Ibid. at s. 9(3).
151. Ibid. at s. 49(1).
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gualified capacity assessor to perform an assedsfoerthe purpose of determining
whether the PGT should become the statutory guafigroperty:>?> Ontario has devel-
oped clear rules about the qualifications for the$® may conduct these capacity as-
sessments, and about the form and contents ofaxicppssessment.

The Ontario Capacity Assessment Office overseesréir@ng of capacity assessors, pro-
vides financial assistance to people unable tofpag capacity assessment and develops
capacity assessment practice guidelirids. Capacity assessors must be physicians,
nurses, psychologists, registered social workerscoupational therapistd? Assessors
must undergo specific standardized training in otdebecome licensed to conduct as-
sessments, they must meet continuing educationresgents, and they must perform a
minimum number of assessments each y&ar.

Ontario capacity assessors are not employed bgdkernment, and unless a financial
need is established, the cost of the assessmpntadely paid, usually by the person re-
guesting the assessment. If the person is fowsapable, then the cost of the assessment
may be reimbursed from the incapable adult’s estate

An adult can refuse a capacity assessment unlelesear by the Court. Such an order,
however, is rarely made and when done, is usually gf a Court application for guardi-

anship. In addition, a person who has a statutaardjan of property may apply to the
Consent and Capacity Board for a review of a figdifiincapacity:>°

4. THE ONTARIO CONSENT ANDCAPACITY BOARD

The Consent and Capacity Board is an independefyt b@ated by the Ontario govern-
ment pursuant to the HCCA whose purview includearihgs under the HCCA, the
MHA, the Personal Health Information Protection Aahd the SDA. The Board is com-
posed of panel members from the fields of law asythpiatry, and members of the pub-
lic, all of whom have been appointed by the LieatgnGovernor in Councif’ The

Board can sit with a sole decision-maker, or be psad of either three or five mem-
bers!®® The hearings are recorded and transcripts optbeeedings are availabi& A

152. Ibid. at s. 16(1).

153. Ontario, Ministry of Attorney General, “Capgchssessment” (16 May 2006) online: Ministry oéth
Attorney General <http://www.attorneygeneral.jus.ga.ca/english/family/pgt/capacity.asp> at 1.

154. Capacity Assessment, O. Reg. 460/05 at s[Q(Reg. 46/05].
155. O.Reg. 46/0supranote 154 at s. 2(1).

156. SDA,supranote 3 at s. 20.2(1).

157. HCCA,supranote 66 at s. 70(2).

158. Ibid. at s.73(1).
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persl(ggl wishing to appeal from the Board may doodhie Ontario Superior Court of Jus-
tice.

A hearing is held at no cost to any of the partitsmust be commenced within seven
days of the request, unless all parties agreepmsgponement:’ Hearings are held in a
place which is most convenient to the allegedhapable person. These hearings often
take place in hospitals, long-term care homesnaheé homes of the allegedly incapable
person. The Board must render its decision witimia day after the hearing erld%.Any
party to the hearing may, within 30 days after hlearing ends, request written reasons
for the decision. The Board then has two dayséwige reasons to all partié$.

The Board is governed by ti8tatutory Powers Procedures At as well as its own
Rules of Practicé®® While it is a judicial hearing, the rules of esitte are relaxed. Par-
ties are entitled to be represented by legal cduarsk where the incapable person is not
represented and the Board feels it is appropriaéy, may order the Public Guardian and
Trustee to appoint counsel to act on behalf ofalleged incapable persdff. That per-
son is responsible for any legal f&€<although in most situations, they are entitledeto
gal aid funding).

5. SAFEGUARDS
The fundamental procedural safeguards regardingd@ueships under the SDA:

e Under section 69, notice of applications underAbemust be served on the sub-
ject adult and a variety of interested personsigiog the PGT;

e The applicant must provide a signed statementtieasubject adult has been in-
formed of the nature of the application, the rightoppose it, and the manner in

159. Ibid. at s. 80(4).
160. Ibid. at s. 80(1).
161. Ibid. at s. 75(2).
162. Ibid. at s. 75(3).
163. Ibid. at s. 75(4).
164. R.S.0. 1990, c. S.22.

165. Ontario, Consent and Capacity Board, “ConaedtCapacity Board Rules of Practice” (1 March
2004) online: Consent and Capacity Board
<http://www.ccboard.on.ca/english/legal/documentssofpractice.pdf>

166. HCCA,supranote 66 at s. 81(1).
167. Ibid. at s. 81(2).
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which the subject adult was informed. If it was possible to do so, the applicant
must provide a signed statement describing whyag mot possiblée;;8

e Applications for guardianship of property must lbe@mpanied by a management
plan, and those for guardianship of the person ineisiccompanied by a guardian-

ship plan, if the proposed guardian is not the P&si 69

e The importance of legal representation is recoghizad incapable or allegedly
incapable adults are deemed capable to instruetsebuin proceedings under the

Act in which their capability is in issue?

6. LEGAL REPRESENTATION

In Ontario, legal representation is not mandatedndlew Zealand. However, section 3
of the SDA, under the heading “Counsel for perstiose capacity is in issue,” provides
that

3(2) If the capacity of a person who does not Hagal representation is in issue in
a proceeding under this Act

(a) the court may direct the Public Guardian angs@e arrange for legal
representation to be provided for the person; and

(b) the person shall be deemed to have capacistam and instruct coun-
sel.

In addition, section 81 of the HCCA, under the hegdCounsel for the incapable per-
son,” provides that

81(1) If a person who is or may be incapable witspect to a treatment, admission
to a care facility or a personal assistance seisieeparty to a proceeding be-
fore the Board and does not have legal representati

(&) the Board may direct the Public Guardian angstge or the Children’s
Lawyer to arrange for legal representation to bvigied for the per-
son; and

(b)  the person shall be deemed to have capacrgtén and instruct coun-
sel.

168. SDA,supranote 3 at ss. 70(1)(c) and 70(2)(c).
169. Ibid. at ss. 70(1)(b) and 70(2)(b).
170. Ibid. at s. 3(1).
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Thus, the Ontario legislation explicitly recognizé® need for legal representation for
adults subject to incapability determinations, dedms an incapable or allegedly incapa-
ble adult to be capable of instructing counsel.

In Ontario, the onus is on either a rights advsethe assessor to advise the person of
their right to counsel. Lists of qualified legaunsel are available from Legal Aid On-
tario. Where the allegedly incapable person dagsalteady have legal representation,
the Consent and Capacity Board may order the P@li&rdian and Trustee to appoint
counsel. The lawyer to be appointed must be tdaineapacity matters before the Con-
sent and Capacity Board. While an appointment b&ynade, there is no obligation on
the person to accept counsel, and counsel maychetheere the person gives this instruc-
tion.

Representation will be paid by personal fundsydilable, or by legal aid certificates. In
contrast to BC, civil legal aid certificates aremnoeadily available in Ontario. Addition-
ally, there is an understanding that even if peabassets exist, the subject person may
not be able to access funds. Legal aid certificatesmore generously granted on the ba-
sis that the financial resources of the subjecsgeshould never be an impediment to full
representation when it is deemed necessary tondiegelissues of capacity.

C. Key Components of the Ontario Adult GuardianshipSystem

The Ontario system is now more than a decade Hiolwever, it embodies a number of
key components for modern guardianship legislatian the PPA lacks. These include:

e A licensing system for capacity assessors, withmm standards for education,
training and skills, as well as requirements fa mhinimum number of annual ca-
pacity assessments. Although licensed capacitysagseare not mandated in all,
or even most, circumstances, they at least represene attempt to standardize
and regulate capacity assessments in Ontario;

e An independent body, the Consent and Capacity Boardpecialized, expert
group providing accessible decisions outside obran&l Court structure, main-
tains a record of decisions. Appeals are takennt@ai@ Superior Court of Justice;

e Legal representation may be available for the sulgdult through a referral to a
lawyer, who is trained to appear in incapacity erattoefore the Review Board.
Representation may be paid by personal funds éiiabie) or by legal aid certifi-
cates;
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e Legal aid certificates are easily available. Thisran understanding that even if
the subject person has personal assets, they nhdoe radole to access funds. Legal
aid certificates are generously granted on theskisit the financial resources of
the subject person should never be an impedimeftltcepresentation when it is
deemed necessary;

e There are explicit statutory provisions allowing iapapable or allegedly incapa-
ble adult to retain and instruct counsel,

e The legislation respects individual rights and getéd substitute decision-
making;

Global guardianship is a last resort; and

e The Ontario PGT may transfer statutory guardianghign appropriate person.

D. New Initiatives for Reform

Concerns related to four main issues led to changisrespect to some functional as-
pects of Ontario’s system in 2005.

First, appointments to the Consent and CapacitydBaee based on a political appoint-

ment process. Accordingly, a concern arose ashether the Board members were ade-
guately educated on the role and purview of ther@@s well as the underlying issues
they faced. In order to address this concern, neWips have been established which re-
quire Board members to undergo specific traininglenlaw regarding capacity as well

as the scope of the Board and the assessmentdigngtrip continuum. Respect for indi-

vidual rights is emphasized as a component oftthating’"*

Second, although the capacity assessor systemegudated one, concerns arose about
the consistency and quality of assessments, asawélie lack of initial training and con-

tinuing education for assessors under the SDAorRoi December 1, 2005, a capacity as-
sessor merely had to complete a training courséchnincluded instruction on 1) the

SDA, 2) procedures for assessments and the guedeio be used, and 3) instruction on
the procedures for determining substitute decisi@king needs. Training sessions were
limited to one half-day session, and originallyrthevere no requirements as to the num-

171. The authors acknowledge Judith Wahl’s helpfidrmation about the internal training processed a
issues being addressed by the CCB.
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ber of assessments one had to complete, nor were amy provisions for the continuing
professional education of capacity assessors.

In order to address these weaknesses in the syatittional regulations were promul-
gated on December 1, 2085. These new regulations instituted requirementspfer
liminary education. Section 4 details the trainiaguirements:

4. The qualifying course required by clause 2 @@)shall be given or approved
by the Attorney General, and shall include,

(a) instruction in,
(a) theSubstitute Decisions Act, 1992
(b) best practices in completing forms and reponider that Act,

(c) standards for the performance of assessmemigpafcity, as set out
in the guidelines referred to in section 3, and

(d) procedures for determining if a person needssams to be made
on his or her behalf by a person authorized toajaas set out in
the guidelines referred to in section 3; and

(b) an evaluation of the trainee’s mastery of th@ing.

In addition, because issues and theories pertaboinppacity assessments change with
new research and scholarship, ongoing educatiaises important. Concerns over the
lack of continuing education were addressed inige& of the regulation, which details

requirements for continuing education:

5(1) To remain qualified to do assessments of agpat assessor is
required to successfully complete a continuing atlan course
given or approved by the Attorney General,

(a) on or before the second anniversary of his or batifica-
tion date; and

(b) thereatfter, at intervals of two years or less.

(2) A continuing education course shall include,

172. Supra note 154.
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() participation in one or more training activitiesida

(i) submission to the Ministry of the Attorney Genefat,re-
view and comment, of at least two recently complete
Statements of Assessor in Form A or Form B anddhe
cently completed corresponding Assessment Reports i
Form C.

Section 6 requires a licensed capacity assessandertake a minimum numbers of as-
sessments each year:

6. To remain qualified to do assessments of capa&it assessor is required to
do at least five assessments,

(a) during the two-year period following his or her tfieation date;
and

(b) thereatfter, during each two-year period.

It is too early to evaluate the outcomes and dffeness of these enhancements. How-
ever, the measures taken to resolve the percesclancies appear prudent and likely to
further improve the uniformity and quality of cafig@assessments in Ontario.

The third broad area of concern under the SDA gystdated to the need for specialized
training to augment the skill set of lawyers actatghe Board level. As in New Zealand,
Ontario legislators decided that a designated pbtdwyers experienced in capacity is-
sues should be trained and maintained. To this leamgiers at the Toronto-based Advo-
cacy Centre for the Elderly were asked to filmrtirag modules in order to educate On-
tario lawyers who appear before the Consent an@€igBoard.

The final, and most important, issue is the lackundlerstanding of incapacity and the
rules under the HCCA. Those making findings urities legislation, either as a health
practitioner or evaluator, do so because of th&@mimership in a Regulated College, not
because of any specific training. While educatias been available, many of the key
players have not taken the time to learn aboutuewslg capacity or the patient’s rights.

While Ontario has a seemingly well-established aaglilated system of substitute deci-
sion-making, the actual implementation may nothgate reached the level that advocates
desire. Increased early training of health prictérs and education for the public will
hopefully help resolve this problem.
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VIl. BC RECOMMENDATIONS FOR REFORM

There is no question that reform of BC'’s guardigmsimd personal planning legislation is
overdue. As noted, Bill 32 represents a significstap in that direction. Whether or not it
is reintroduced in the same or a substantiallylamfiorm in the near future, it provides a
useful framework for public discussion and debateiad the types of personal planning
documents available in BC, and the essential feataf a Court-appointed guardianship
system.

This Chapter contains a number of recommendatimfisymed by the experiences in
New Zealand and Ontario, for reform with respecag$sessment guidelines, procedural
fairness, and informal resolution processes.

A. Clearing up the Confusion
1. THE MEANING OF INCAPABILITY

Ontario has made concerted efforts to develop deatelines for capacity assessments,
including the institution of a system of certifiedpacity assessors in respect of property,
and in respect of personal care in certain casgs,wehere an assessment of incapacity is
necessary in order to spring a Continuing Powekttdrney or personal care agreement,
and in the case of statutory or summary guardigngtoceedings. Certified capacity as-
sessors are not required in all, or even most,scas® medical and legal professionals
must still perform informal evaluations of capaciowever, the regulation of this pro-
fessional group, along with creation of a singteejpendent body, the Consent and Ca-
pacity Board, to hear appeals from findings of paEty performed in a variety of differ-
ent contexts and under different pieces of leg@tatinfuses a degree of uniformity into
the process.

By contrast, in BC little attention has been dieectoward the need to develop uniform
guidelines for all capacity assessments. The P& i(a predecessor, the Public Trustee)
has for many years issued guidelines reflecting pesctice in the performance of as-
sessments. While these guidelines have been widébwed, and constitute the only
consistent approach to assessments in BC, complianmluntary. At present, no capac-
ity assessment is necessary before a certificassugd under section 1(a) of the PPA for
the appointment of a committee of the estate, bektare no regulations or guidelines as
to the content of the medical affidavits necesdarya declaration of incapability under
section 1(b) of the PPA. In other contexts, ergtheRepresentation Agreement Attte
Health Care (Consent) and Care Facility (Admissiéw) and the Handbook, the mean-
ing of incapability varies. It is not always cleahat the appropriate test is or what the
consequences of a determination are. Although ERedsiew Board never had a purview
broad enough to acquire the unifying potentialh&f ©Ontario Board, its abolition in 2004
was a step backward.
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Uniform capacity assessments should be performédtim statutory guardianships (under
section 1(a) of the PPA) and Court-ordered guastigs (under section 1(b) of the
PPA). The PGT is in the best position to consutihthe various stakeholders, including
health care providers, lawyers and community adescan order to determine the con-
tent of such uniform assessments. Minimum mangat@andards of assessment, devel-
oped and updated as necessary by the PGT, shouddtaklished in any new legisla-
tion.!”®* However, the PGT has raised a concern that beciuzcomes the statutory
guardian upon the issuance of a certificate, it fb@yin a conflict of interest if it pre-
scribes mandatory standards. This issue shoulgdafieally addressed in any new leg-
islation. It was not addressed in Bill 32, and idsie appears to have been left to regula-
tions intended to accompany the proposed legislatliithout strongly supported and
consistent best practices for capacity assessnahtgjardianships order, either de facto
or formal, may rest on unstable ground.

2. QARIFYING THE RULES. THE INTERACTIONS AMONG STATUTORY PROVISIONS
ETHICAL GUIDELINES AND RULES OFCOURT

As we have seen, the confusion as to the meaningcapability in different contexts
may result in confusion regarding the legal statusn allegedly incapable adult, and the
consequences flowing from that status. This confusindermines the common law and
statutory presumption of capability, and posescathdifficulties for lawyers. Informal
medical determinations of incapability may facti@ahe financial exploitation of alleg-
edly incapable adults.

Guardianship legislation should specifically pravithat adults deemed to be incapable
may nevertheless instruct counsel for the purpo$egppealing that determination. The
Representation Agreement Agttould be amended to clarify if and how Repredmmta
Agreements will interact with new graduated guangi@ap provisions in the AGA. The
Handbook should be amended to clarify the meanfngaapability, and the interaction
between a lawyer’s reasonable belief as to incéipabnd relevant statutory provisions,
as well as the Rules of Court. The Rules of Coetrtselves should be amended to de-
fine a legal disability and reflect the fact thatadult can challenge a finding of incapa-
bility.

At present, there is a grey area comprised of adutto may be “incapable” for some
purposes, whether as a result of a lawyer’s redderzelief or some other informal de-
termination of incapacity. For adults in this cigy, the common law presumption of
capability is of little assistance, and they faeei@is consequences with respect to their
autonomy and self-determination rights. This problemains under Bill 32, which, al-

173. Such standards, drafted by the PGT, are gimeachdatory under Part 3 of the AGA for incapayilit
assessments for an application to Provincial Cimure Support and Assistance Order in the case of
suspected abuse, neglect or self-neglect.
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though it establishes a system of nuanced inteiorgntloes not clarify that an adult re-
tains capacity with respect to those decisionsideitthe scope of powers granted in a
Court order.

B. Ensuring Individual Autonomy Rights and Procedural Fairness

Even a graduated, nuanced adult guardianship ni@dethe potential to pose the same
threat to liberty rights as the global committepssystem under the PPA. In the same
way that a Court may hear a criminal case in wilingre are a range of sentencing op-
tions (i.e. probation, conditional sentences, @arneration), a civil Court may hear a
modern adult guardianship application in which ¢hare a range of guardianship options
(i.e. limited control over finances, assisted decisnaking with health care or total
global guardianship of person and estate).

Both the New Zealand and Ontario guardianship systhave developed mechanisms
that respect individual autonomy and self-detertomarights, even where an adult has
been found to be incapable for some purposes. im R&aland, for example, the serious
consequences of adult guardianship are addresstde iIRPPRA by the use of strong
statements of purpose, repeated presumptions gbetemnce, strong notice and legal rep-
resentation requirements and clear appeal procedilile New Zealand model makes a
concerted effort to intervene in the least resttrectmanner possible, and global guardian-
ships are virtually non-existent. All guardians egstricted by the terms of their appoint-
ment.

1. INDIVIDUAL REFERENCING

The purpose of individual referencing is to endinag individual autonomy rights are re-
spected, and that assessors do not go too faeindésire to protect an allegedly incapa-
ble adult. In New Zealand, statutory provisions ethpthe principle of individual refer-
encing, while in Ontario, the Capacity Assessmamtélines state:

Any existing incapacity must be of a nature andreegufficient to interfere with
the ability to manage property or meet essentied@el care needs. The law recog-
nizes that a capable individual can make unpopularise or eccentric choices in
the absence of incapacity. Capable but risky ondwelish decisions must be re-
spected.”*

Additionally, the principle of individual referemgg is implicit in both legislative schemes
insofar as they mandate the least restrictive vet@ion necessary in the circumstances,
as opposed to global guardianship, should anyvetegion be deemed necessary.

174. Ontario, Ministry of Attorney General, Capgdissessment Office, “Guidelines for Conducting As-
sessments of Capacity” (May 2005) online: Minigifghe Attorney General
<http://www.attorneygeneral.jus.gov.on.ca/engliatniy/pgt/capacity/2005-05/guide-0505. pdf>.
See als&ke Koch33 O.R. (3d) 485 (OCGD).
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For example, if adult ‘A’ has always been a risketa then investing all of their savings
in high-risk stocks may not be out of charactecamtrast to adult ‘B,” who has spent a
lifetime of frugality and only ever held a consetiva portfolio. In the former case, ‘A’s
behaviour, which a more conservative decision-makeyht consider to illustrate ex-
tremely bad judgment, would not be evidence ofpaddity. In the latter case, ‘B’ might
properly be determined to be “at risk” and in neégrotection.

In BC, under the global approach of the PPA, ‘B'uldbget no help if they were deemed
“capable,” but would lose all of their rights to keaproperty decisions if found “incapa-
ble.” Pursuant to amdividually reference@nd graduated scheme of adult guardianship
legislation, ‘B’ would be given assistance with @stments but would be free to make
other property decisions, in accordance with tlaetual decision-making capacity. In
this way, a distinct move is made from paternalisbest interests” to individual-centred
referencing.

Modern guardianship legislation should mandate éimaadult's behaviour be viewed, or
referenced, in the context of their unique, indidt characteristics. Although Bill 32
gives some effect to an adult’s capable wishegndwn, it contains no provisions re-
specting individual referencing.

Additionally, modern guardianship legislation stbbk premised on the recognition that
any intervention into the life of an adult with dimshing capacity must be gradual and

nuanced. The assessment of an adult’s capalfiiyld relate to the adult’s specific ca-

pability with respect to the specific task in qumst The move away from a blunt global

committeeship model recognizes the fact that art axay be incapable with respect to

some decisions but not others. Bill 32 attemptgive effect to this principle by limiting

a guardian’s powers to those specifically grantgaiger of the Court, or by an enact-

ment. However, the proposed legislation does notdai® that capability be assessed on
a task-specific basis.

2. PROCEDURALFAIRNESS NOTICE AND RIGHTS ADVICE

Both New Zealand and Ontario contain stronger eatgjuirements than those under the
PPA. While there may be cases in which notice goissible, the discretion to dispense
with notice should be exercised only in exceptiaiaumstances, and not as a matter of
ordinary practice.

Modern guardianship legislation should mandate sbject adults be notified of any ap-
plications with respect to their capacity. Effeetivotice should include rights advice. The
adult should be advised not only of the applicafmmguardianship, but also of the pro-
cedure for applications, their right to oppose dpplication and the consequences of a
successful application, etc. With respect to assests, adults should be notified that
they are being assessed, and of the purpose asdquences of the assessment. If they
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object to the proposed assessment, they shouldviged of their legal rights to object to
it and of the procedures to be followed. Similadg discussed above, if the allegedly in-
capable adult disagrees with the result of thessssent, he or she should be given legal
recourse and the resources to challenge it.

Bill 32 contains mandatory notice requirements, baoth the subject adult and near adult
relatives,inter alia, must be notified. In addition to a copy of thelkgation and accom-
panying documents, the legislation provides thatatult be served with any prescribed
informational material, which would presumably pre/rights advice to the parties. In
fact, the notice provisions contained in the pregbegislation may be too stringent,
given that there is no saving provision dealinghveituations in which the applicant fails,
or is not able, to identify all of the persons #ati to notice. For instance, it may not be
readily determinable in all cases whether theamiattorney or representative, or whether
a marriage-like relationship has ended. Thus, thkoeild be a saving provision to ensure
the validity of a guardianship order and relieve applicant of liability where reasonable
efforts have been made to identify and serve elkthumerated parties.

3. PROCEDURALFAIRNESS LEGAL REPRESENTATION ANDLEGAL AID

Both the New Zealand and Ontario guardianship systeecognize the importance of le-
gal representation. In New Zealand, representasomandated, a pool of experienced
counsel is maintained and the necessary fundimgaide available through a legislative
grant. In Ontario, legal representation is not naed, but the PGT may be directed to
arrange for legal representation; a pool of exmerd counsel has been trained with re-
spect to proceedings before the Consent and CgpBodrd; and, funding is liberally
made available through legal aid certificates.

Modern guardianship legislation should be accongzhily a system of accessible legal
representation for adults facing incapacity proaags] either through a Court appoint-
ment system or through a legal aid model.

Currently in BC, legal aid has been restricted toimal provision levels. At present, le-
gal aid is primarily available only in criminal ntets, and then only if the charge carries
with it the likelihood of personal liberty deprivans as a result of incarceration. Criminal
legal representation may also be provided to fiigiyceligible applicants even if they do
not face imprisonment if convicted, but they havmental or emotional disability that
prevents them from defending themselves (i.e. tanot understand the nature or pos-
sible consequences of the proceeding, or theyraablei to communicate effectively with
counsel or the Court). Legal aid for civil mattansBritish Columbia does not substan-
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tively exist beyond a restricted number of familgtters in which violence is a likeli-
hood'"

The right of legal representation for the adulirfgca guardianship application should not
be a contentious issue. A determination of incdplstrips the adult of fundamental
rights and freedoms. As Gordon states:

there is no doubt that the legal and social refstigp known as ‘guardianship’ is an
extreme form of interference with the person. Wiwes a loss of some of the powers
of adulthood and must, therefore, be viewed andtécbas a serious deprivation of
fundamental rights and freedors.

Section 7 of th&€harterguarantees the right to life, liberty and secunityhe person. Yet
an adult subject to a guardianship application toag the right to make end-of-life deci-
sions, to choose where they will live, and to cleoakether or not they are hospitalized,
and whether or not they will consent to medicahtmeents. These decisions are placed in
the hands of the committee of the person. A nuntiezompelling arguments can be
made for the provision of legal aid in these cirstences.

First, the failure to provide legal aid where stichdamental rights are at stake may be an
infringement of the principles of fundamental jasti In New Brunswick (Minister of
Health and Community Services) v. G.(J.)[J,5']the Supreme Court of Canada con-
cluded that the failure to provide a parent witdpaleaid in custody proceedings infringed
principles of fundamental justice. The Court hehatf while a blanket right to state-
funded counsel does not exist, a limited righttedesfunded counsel arises under section
7 of theCharterwhere the seriousness of the interests at stagesamplexity of the pro-
ceedings and the capacities of the parent arethatla fair hearing would not be possible
without legal representatidhi® The Court further held that the policy objectifecontrol-

ling legal aid expenditures was insufficient totifysinvoking section 1 of the&harter,
stating:

175. Currently, the rules governing civil legal gigbvide that legal aid will only be given in centdamily
law matters involving 1) victims of domestic viot®n or those at risk of violence, who need a physi-
cal restraining order or other legal assistangarabect their safety, 2) a child or children whe at
risk of violence and need a supervised access ardeeed a restraining order to protect them, 3) a
parent who needs a change to a current custodga@ss order to ensure their or their children’s
safety, or need a non-removal order to preventther parent from permanently removing the chil-
dren to another location where this is a real risk.

176. Gordonsupranote 15 at 6-38.
177. [1999] 3 S.C.R. 46, S.C.J. No. 47 [G.(J.)P.G
178. G.(J.)[J.G]supranote 177 at 199.
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First, the rights protected by s. 7 — life, liberéyd security of the person — are very
significant and cannot ordinarily be overriddendmynpeting social interests. Second,
rarely will a violation of the principles of fundamtal justice, specifically the right to
a fair hearing, be upheld as a reasonable limitadestnably justified in a free and de-
mocratic society.®

A guardianship application engages the same sembei®sts, and may involve complex
medical testimony. The capacity of the subject tada$ already been placed in question
by the very nature of the proceedings. Hence, leg@lesentation is essential to ensure
that the adult is able to present his or her céseterely. Otherwise, the presumption of
capacity is meaningless.

Second, under existing legal aid principles, adagyacan be drawn between the serious
effects of incarceration and those of guardianshiye triggering event of an application
to Court for an order of committeeship under thé& PRices the allegedly incapable adult
at a risk similar to, if not greater than, the r&lperson faces if charged with an offence
carrying the likelihood of incarceration. Certginit directly limits the affected adult’s
right to choose where they will live, and the résan be directly analogous to incarcera-
tion or house arrest. A finding of incapabilityquestionably restricts the affected adult’s
livelihood, another enumerated ground for legalaiderage. Additionally, legal aid al-
ready provides legal representation for personguadnental disability, even where the
risk of incarceration is not present. Thus, thewinstances that form the basis for legal
aid coverage in criminal cases are clearly analsgouhose faced by an adult who is the
subject of a guardianship application.

Finally, a strong social policy argument can be enadfavour of providing legal aid in
guardianship proceedings. Governmental decisiopsdade legal aid in particular areas
usually entail a social policy feature. Obvioughe decision to grant legal aid in family
matters in which there is domestic violence and/osk to the safety of children reflects
important social values. An equally compelling sbpiolicy argument can be made in the
context of guardianship, where legal aid may bacalito protect older adults who ex-
perience abuse and neglect. An application foedadation of incapability is not always
brought for unselfish reasons, or to best helpathelt in question. In some cases they
may be brought for the purpose of depriving predataly older and vulnerable adults of
their property.

Indeed, financial abuse of vulnerable or older &disl dramatically on the rise. The BC
Coalition to Eliminate Abuse of Seniors estimatest iapproximately 1 in 12 seniors cur-
rently experience financial abu¥8.Considering the demographic reality, these numbers

179. Ibid. at 1107.
180. BC Caoalition to Eliminate the Abuse of Senidfgequently Asked Questions About Abuse of Sen-

60 Canadian Centre for Elder Law Studies



A Comparative Analysis of Adult Guardianship Laws
in BC, New Zealand and Ontario

will rise dramatically. BC’'s PGT estimates thaep®0% of its investigations involving
adults aged 60 and over involve allegations ofrfiial abuseé®! The opportunity for one
person to gain legal control over another’s persondinancial affairs opens enormous
potential for abuse. The PGT notes the irony fisaddults have increasingly used Repre-
sentation Agreements and/or Enduring Powers ofrAty the rate of financial abuse has
also risen. Unscrupulous people can benefit tHrangreased legalized control of an-
other adult. Ageism, paternalism and a sense fitleanent are all potential motivating
factors for financial or physical abuse, and mussériously considered in any guardian-
ship application. A decision to make legal aid &lde in the context of guardianship
proceedings sends a strong message that guargignsiueedings are a serious matter,
and that redressing the abuse and neglect of \abteeadults is an important social pol-
icy concern.

In short, legal representation must be both avilaind accessible to adults facing
guardianship proceedings in order to ensure praeétairness and the protection of sec-
tion 7 liberty rights. Currently in BC, legal regentation is neither mandated, nor even
mentioned, in the PPA, and civil legal aid is nadda available to persons who are the
subject of a Court hearing into their capacityl B is also silent on the subject of legal
representation, and no proposed changes to ledjgodicy have accompanied the intro-
duction of the proposed legislation. Yet a stroageccan be made that legal aid must be
made available to these adults, in order to avéieinding the principles of procedural
fairness.

4. PRE-HEARING CONFERENCES

In New Zealand, a pre-hearing conference is availab the request of any party, and
may result in the resolution of matters withougéttion. BC could establish protocols for
judicial conferences, in which Judges can inforgndéar from parties, review docu-
ments, make orders by consent, and facilitate mctioutcomes. Although Bill 32 pro-
vides for mediation in respect of certain mattansluding whether or not an adult re-
qguires a guardian, the efficacy and even the donstnality of these provisions remains
quite unclear.

5. ReVIEwW BOARD

In Ontario, an expert board has been created ieweindings of incapacity in a variety

of contexts. Procedures such as rules of evideres@mewhat more relaxed than in a
formal Court setting, but important safeguards afcedural fairness are in place. BC
should consider creating an informal, standing capassessment review system. Such

iors” (2005) online: CEAS <http://www.bcceas.cafatbshtml>.

181. “Issues and Reponses Relating to Financiak@lmi Seniors: Observations of the PGT” (Vancouver:
Public Guardian and Trustee of British Columbi&@&ember 2005) at 1.
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an informal resolution system might hear appealsapfcity assessments, guardianships,
or both.

C. The PGT Discussion Paper and Bill 32

The recommendations in the PGT Discussion Papeo@ynimany of the key components
of modern adult guardianship systems in New ZeadanttiOntario.

The PGT recognized the reality that many of thederms will entail costs that will af-
fect private individuals, as well as health careviders, the PGT’s office, government
and the Courts. Perhaps for that reason, the PG@uBsion Paper does not consider the
issue of legal representation and legal aid foecéd adults. However, the issue of ac-
cessible legal representation is fundamental tosafwgeme that incorporat&harter val-
ues and guarantees of fundamental procedural fsriedeed, as we have suggested,
there may be a constitutional obligation to provielgal aid in respect of some guardian-
ship applications, particularly those in which gbguardianship is sought.

D. Strong Public and Professional Education

The media has increasingly focused on guardianshgp substitute decision-making is-
sues, and it is clear that the public is aliveh® ¢hallenges that face an aging population.
It is essential that British Columbians understdrbasic concepts of voluntary advance
planning (such as Enduring Powers of Attorney foarficial matters and, currently, Rep-
resentation Agreements for personal care decisiagsyell as the process and conse-
guences of a finding of incapability in the absen€&oluntary advance planning. This
remains true whether or not Bill 32 is reintrodudedks original or substantially similar
form. The government, the PGT, and community omgimns have important roles to
play in this regard.

Ongoing professional education must also be aJailat legal professionals, doctors,
nurses, occupational therapists and others, whoegrgred to assess an adult’s capabil-
ity, and to make decisions with respect to theterise and applicability of the myriad
personal planning documents currently available tande that will become available if
new legislation is passed.

E. Summary of Recommendations
1. The meaning and consequences of incapacity, agetireis used in a variety of
different contexts, should be clarified.

2. Uniform guidelines should be established for afiatality assessments. Legal and
medical professionals need clear direction in otdebest serve their clients, the
community and the Courts, especially in delicagaarsuch as incapacity issues.

3. Best practices with respect to capability assessrsould be established.
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4. Modern guardianship legislation should:

a. reflect the principle of minimal interferencetlvan adult’s autonomy;

b. incorporate the principle of individual referéng; mandating that an adult’s
behaviour be viewed in the context of his or hague, individual character-
istics;

c. give the adult rights advice when served withiceoof an application regard-
ing the procedure for guardianship applications, ghssible consequences if
the application is successful, and the right toosepthe application, etc.;

d. incorporate a system of accessible legal reptasen for adults facing inca-
pacity proceedings;

e. incorporate preliminary hearings and/or a capassessment review board;
and

f. specifically provide that adults deemed to beapable can nevertheless in-
struct counsel for the purposes of appealing te&trdhination. This recom-
mendation entails consequential amendments to upeee Court Rules of
Court, and changes to the Law Society’s Professidoaduct Handbook.

VIII. C ONCLUSION

BC continues to lag behind many jurisdictions, baithin Canada and beyond, with re-
spect to guardianship law reform. For example, NEsaland, Australia, Japan, some
American states and some European countries haageshmodern adult guardianship
regimes-? In those jurisdictions that have enacted refotims,measures available to in-
tervene when an adult requires assistance are muameced and layered than in our cur-
rent, blunt system of committeeship. The principiéleast restrictive and least intrusive
intervention” is a recognized safeguard for theltadu

Worldwide, old, protective systems have been regglaand it is time that BC follow suit.
The common goal of reforms has been to supporeamghasize the over-riding principle
of the autonomy of the person. Modern adult gw@anship theory is grounded upon re-
spect for dignity and the autonomy of the persorkeeping with section Charterrights

to life, liberty and security of the person. Icéses on providing assistance on a needs
basis, with a graduated scheme of interventioniti@trporates strong principles of pro-

182. Canada has a breadth of “guardianship” legpsla For a more complete review, see Gordupra
note 15.
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cedural fairness. The affected adult can thenmeta the greatest extent possible, his or
her individual rights of autonomy and self-deteration. The Court should make a blan-
ket determination of incapability only when it isrsidered absolutely necessary, and
even then, such a serious deprivation of liberghts should be made cautiously. As
Madam Justice Wilson observed,

...an aspect of the respect for human dignity on lvhice Charter is
founded is the right to make fundamental persoealsibns without inter-
ferenlgge from the state. This right is a criticampmnent of the right to lib-
erty.

Legislation cannot simply be transplanted from qumésdiction to another. However,
both Ontario and New Zealand have experienced fetaliccesses with their adult
guardianship reforms, utilizing contextual, pragimand rights-based approaches. Legis-
lators can learn from these different models, @ikl consider how they might contrib-
ute to the debate over personal planning instrusn@rgeneral, and to an informed analy-
sis of proposed guardianship reforms for BC inipaldr.

183.R. v. Morgentaler[1988] 1 S.C.R. 30, [1988] S.C.J. No. 1, at 230.
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