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ATTO R NE Y-G E NE R AL F O R  B R ITIS H  C O LU MB IA

Th e  La w  R efor m  C om m is s ion  of B r it is h  C olu m b ia  h a s  t h e  h on ou r  t o  p r e s e n t  t h e  fo llow in g:

R E P O R T O N D E B TO R -C R E D ITO R  R E LATIO NS H IP S

(Pr o je c t  No.  2 )

PA R T IV     PR E J UDGME N T IN TE R E S T

Th is  R e p or t  h a s  b e e n  p r e p a r e d  in  t h e  C om m is s ion 's  s t u d y on  D e b t or -C r e d it o r  R e la t ion s h ip s

w h ic h  is  P r o je c t  No .  2  in  t h e  C om m is s ion 's  Ap p r ove d  P r ogr a m m e .

Th e  ex is t in g la w  r e la t in g t o  in t e r e s t  p r io r  t o  ju d gm e n t  is  in  a n  u n s a t is fa c t or y s t a t e .   At

p r e s e n t  on ly a  r e la t ive ly n a r r ow  r a n ge  o f a c t io n s  o r  c la im s  a r e  a m e n a b le  t o  a n  a w a r d  of

p r e ju d gm e n t  in t e r e s t .   Th e  r e c ove r y of s u c h  in t e r e s t  is  la r ge ly gove r n e d  b y a n  E n glis h  s t a t u t e  o f

1 8 3 3  w h ich  w a s  p a r t  o f t h e  E n glis h  la w  "r e c e ive d " a t  t h e  fou n d in g of t h e  c o lon y of B r it is h  C olu m b ia

in  1 8 5 8 .   Th a t  s t a t u t e  is  b a d ly ou t  of t u n e  w it h  c on t e m p or a r y n e e d s  a n d  con d it ion s .

Th e  C om m is s ion  fe e ls  t h a t  r e for m  is  w a r r a n t e d  a n d  in  t h is  R e p or t  p u t s  fo r w a r d

r e c om m e n d a t ion s  w h ic h  w ou ld ,  if im p le m e n t e d ,  b r in g a  d e gr e e  o f o r d e r  a n d  ju s t ic e  t o  t h is  ob s c u r e

c or n e r  o f t h e  la w .   Th e  b a s ic  t h e m e  of t h e  C om m is s ion 's  r e c om m e n d a t ion s  is  t h a t  in t e r e s t  p r io r  t o

ju d gm e n t  s h ou ld  b e  r e c ove r a b le  a s  a  m a t t e r  o f r igh t ,  r e ga r d le s s  o f t h e  n a t u r e  o f t h e  c a u s e  o f a c t ion

in  a ll a c t ion s  fo r  t h e  r e c ove r y of a  ju d gm e n t  s ou n d in g in  m on e y.
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CHAPTER I        INTRODUCTION:  THE PROBLEM AND ITS BACKGROUND

A.  Ge n e ra l

If A s u e s  B  in  a n y c ou r t  in  B r it is h  C olu m b ia ,  a n d  t h e  c ou r t  d e c id e s  t h a t  B  is  lia b le  t o  p a y a

s u m  of m on e y t o  A,  t h e  la t t e r  is  e n t it le d  t o  in t e r e s t  on  t h a t  s u m  fr om  t h e  d a t e  o f t h e  ju d gm e n t  o f

t h e  c ou r t  t o  t h e  d a t e  u p on  w h ich  it  is  s a t is fied ,  a t  five  p e r  c e n t .   Th is  s im p le  a n d  in t e lligib le  r e s u lt

is  b r ou gh t  a b ou t  b y s e c t ion s  1 2  t o  1 4  of t h e  fe d e r a l In te re s t  A ct .   It  is  ir r e le va n t  t o  t h e  op e r a t ion1

of t h os e  p r ovis ion s  w h a t  t h e  o r igin a l s ou r c e  o f t h e  lia b ilit y  w a s  w h e t h e r ,  fo r  e xa m p le ,  B  ow e d  t h e

m o n e y  b e c a u s e  h e  b or r ow e d  a n d  fa ile d  t o  r ep a y it ,  o r  b e c a u s e  h e  h a d  in ju r ed  A t h r ou gh  t h e

n e glige n t  op e r a t ion  of a  m ot or -ve h ic le .

If A s u e s  B  in  a n y c ou r t  in  B r it is h  C olu m b ia ,  a n d  t h e  c ou r t  d e c id e s  t h a t  B  is  lia b le  t o  p a y a

s u m  of m on e y t o  A,  t h e  la t t e r  m a y or  m a y n o t  b e  a b le  t o  c la im  in t e r e s t  on  t h a t  s u m  for  s om e  p e r iod

p r io r  t o  t h e  d a t e  u p on  w h ic h  t h e  c ou r t  d e live r s  ju d gm e n t .   Wh e t h e r  o r  n o t  h e  w ill b e  a b le  t o  d o  s o

d e p e n d s  on  t h e  e ffe c t  o f a  b o d y  of la w  t h a t  h a s  b e e n  d e s c r ib e d  a s  "r id d le d  w it h  in c on s is t e n c y."2

Th is  R e p or t  is  c on c e r n e d  w it h  w h e t h e r  it  is  p os s ib le  a n d  d e s ir a b le  t o  r a t ion a lize  a n d  r e for m  t h a t

b od y of la w ,  a n d  h ow  t h is  m igh t  b e  d on e .

          

In  Ma r ch ,  1 9 7 3  t h e  C om m is s ion  c om p le t e d  a  w or k in g p a p e r  on  t h e  s u b je c t  of in t e r e s t  p r io r

t o  ju d gm e n t .   Th a t  w or k in g p a p e r  s e t  ou t  t h e  C om m is s ion 's  t e n t a t ive  c on c lu s ion s  a n d  p r op os a ls

for  r e for m .   Th e  w or k in g p a p e r  w a s  c ir c u la t e d  fo r  c om m e n t  t o  a  la r ge  n u m b e r  of k n ow le d ge a b le

p e r s on s  a n d  gr ou p s ,  in c lu d in g m e m b e r s  o f B e n c h  a n d  B a r .   All w e r e  a s k e d  t o  s u b m it  t h e ir  w r it t e n

c om m en t  on  a n d  c r it ic is m  of t h e  C om m is s ion 's  t e n t a t ive  c on c lu s ion s .   Th e  n u m b e r  o f r e s p on s e s

r e c e ive d  w a s  n o t  gr e a t .   H ow e ve r ,  t h os e  c om m e n t s  w h ich  w e r e  r e c e ive d  p r ove d  t o  b e  of gr e a t  va lu e

t o  t h e  C om m is s ion  in  e va lu a t in g t h e  t en t a t ive  c on c lu s ion s  a n d  for m u la t in g t h e  r e c om m e n d a t ion s

c on t a in e d  in  t h is  R e p or t .   Th e  C om m is s ion  w is h e s  t o  t h a n k  a ll t h os e  w h o t ook  t h e  t im e  t o  r e s p on d

t o  t h e  w or k in g p a p e r .

Mos t  of t h e  r e s p on d e n t s  e xp r e s s e d  ge n e r a l a p p r ova l o f t h e  p r op os a ls  m a d e  in  t h e  w or k in g

p a p e r ,  a lt h ou gh  t h e r e  w a s  s om e  d iffe r e n c e  o f o p in ion  o ve r  p o in t s  o f d e t a il.   Th e  com m e n t s  m a d e

on  s p e c ific  p o in t s  w ill b e  d e a lt  w it h  e ls e w h e r e  in  t h is  R e p or t  in  t h e ir  a p p r op r ia t e  c on t ex t .

B . Th e  Na t u re  o f In t e re s t

It  is  ge n e r a lly  a c c e p t ed  t od a y t h a t  t h e  b a s is  o f a n  a w a r d  o f in t e r e s t  b y a  c ou r t  is  t h a t  " . . .  t h e

d e fen d a n t  h a s  k e p t  t h e  p la in t iff ou t  o f h is  m on e y; a n d  t h e  d e fen d a n t  h a s  h a d  t h e  u s e  of it  h im s e lf.

S o  h e  ou gh t  t o  c om p e n s a t e  t h e  p la in t iff a c c or d in gly."   Th e  e s s e n c e  of in t e r e s t ,  a s  a  d is t in gu is h e d3



4 . R ich e s  v .  W e s tm in s t e r B a n k  Lt d . ,  [1 9 4 7 ] A. C .  3 9 0 ,  4 0 0  (Lo r d  W r igh t ) .

5 . S e e  g e n e ra lly  M c C o r m ic k ,  D a m a g e s  p a r a s .  5 1 - 5 5  (1 9 3 5 ).

6 . (1 7 6 0 ) 2  B u r r .  1 0 7 7 ;  9 7  E . R .  7 1 7 ,  7 2 2 .
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E n glis h  ju d ge  h a s  r e m a r k e d :4

     . . . is  a  pa ym en t wh ich  becom es  du e becau s e th e creditor  h a s  n ot  h a d  h is  m on ey a t  th e du e
da te.  It  m a y be rega rded  eith er  a s  repres en tin g th e profit  h e m igh t  h ave m a de if h e h a d  h a d  th e
u s e of th e m on ey, or  con vers ely th e los s  h e s u ffered  becau s e h e h a d  n ot  th a t  u s e.  Th e gen era l
idea  is  th a t  h e is  en t it led  to com pen s a tion  for  th e depr iva t ion .  From  th a t poin t  of view it  wou ld
s eem  im m a ter ia l wh eth er  th e m on ey was  du e to h im  u n der  a  con tra ct  expres s  or  im p lied  or  a
s ta tu te or  wh eth er  th e m on ey wa s  du e for  a n y oth er  rea s on  in  la w.  In  eith er  ca s e th e m on ey was
du e to h im  a n d  wa s  n ot  pa id , or  in  oth er  words  wa s  with h eld  from  h im  by th e debtor  a fter  th e
t im e wh en  pa ym en t s h ou ld  h a ve been  m a de, in  brea ch  of h is  lega l r igh ts , a n d  in teres t  was  a
com pen s a tion , wh eth er  th e com pen s a tion  wa s  liqu ida ted  u n der  a n  a greem en t or  s ta tu te ... or
wa s  u n liqu ida ted  a n d  cla im a ble.  Th e es s en tia l qu a lity of th e cla im  for  com pen s a tion  is  th e s a m e
a n d  th e com pen s a t ion  is  properly des cr ibed  a s  in teres t .

All t h is  m igh t  s e e m  s e lf-e vid e n t ,  p e r h a p s  e ve n  r e a s on a b le  a n d  c om m on s e n s ic a l,  t o  a n yon e

u n e n c u m b e r e d  b y a n y k n ow le d ge  of t h e  la w  on  t h e  s u b je c t  o f in t e r e s t .   To  on e  w h o is  t h u s

b u r d e n e d ,  h ow e ve r ,  t h e  m a t t e r  is  fa r  fr om  p la in  a n d ,  it  m a y b e  t h o u gh t ,  t h e  ve r y a n t it h e s is  o f

c om m on  s e n s e  a n d  r e a s on .

C. Th e  Le g a l P o s i t i o n  - Co m m o n  La w  a n d  E q u i t y

Th e  exp la n a t ion  is  la r ge ly h is t o r ic a l.   Th e  m e d ia e va l la w ,  u n d e r  t h e  in flu e n c e  o f r e ligiou s5

s t r u c t u r e s  a ga in s t  u s u r y,  a d op t e d  a  h os t ile  a t t it u d e  t ow a r d  t h e  r e c ove r y of in t e r e s t .   As  t h e

c on d it ion s  of c o m m e r c e  in  t h e  p os t -m e d ia e va l e r a  ch a n ge d ,  h ow e ve r ,  t h e  r igid it y  of t h e  la w  w a s

r e la xe d  b y s t a ge s ,  t h ou gh  t h e  h is t o r ic a l in h e r it a n ce  w a s  n e ve r  q u it e  s h a k e n .   In t e r e s t  w a s  fir s t

a c k n ow le d ge d  b y s t a t u t e ,  a n d  t h e  la w  w a s  t h a t  if t w o  p a r t ie s  a gr e e d  u p on  t h e  p a ym e n t  of in t e r e s t ,

s u c h  a n  a gr e e m e n t  w a s  e n for c e a b le .   Th is  w or k e d  s a t is fa c t or ily e n ou gh  in  a  r e la t ive ly s im p le  c a s e

w h e r e ,  fo r  e xa m p le ,  A  le n t  $ 5 0 0  t o  B  r e p a ya b le  w it h  in t e r e s t  a t  five  p e r  c e n t  on  J u n e  1 .  Th e

a gr e e m e n t  t o  p a y in t e r e s t  w a s  e n for c e a b le  a c c or d in g t o  it s  t e r m s .   M u c h  d iffic u lt y  w a s

e n c ou n t e r e d ,  h ow e ve r ,  w it h  t h e  com m on  c a s e  in  w h ic h  B  fa ile d  t o  r e p a y on  J u n e  1 ,  a n d  t h e

p r ob le m  w a s  w h e t h e r  A  w a s  e n t it le d  t o  in t e r e s t  fo r  a n y p e r iod  a ft e r  t h a t  d a t e ,  u p  t o  ju d gm e n t ,  a n d ,

if s o ,  on  w h a t  b a s is .   It  w a s  a  p r ob le m  t h a t  ga ve  r is e  t o  c on s id e r a b le  flu c t u a t ion  of ju d ic ia l op in ion .

In  R ob in s on  v.  B la n d ,  Lor d  Ma n s fie ld  t ook  t h e  vie w  t h a t :6

     .. . [W]h ere th e m on ey is  m a de pa ya ble by a n  a greem en t between  pa r t ies , a n d  a  t im e given  for
th e pa ym en t of it , th is  is  a  con tra ct  to pa y th e m on ey a t  a  given  t im e; a n d  to pa y in teres t  for  it
from  th e given  da y, in  ca s e of fa ilu re of pa ym en t a t  th a t  da y.  So th a t  th e a ct ion  is , in  effect ,
b rou gh t  to obta in  a  s pecific per form a n ce of th is  con tra ct .   For  p ecu n ia ry da m a ges  u pon  a
con tra ct  for  pa ym en t of m on ey, a re, from  th e n a tu re of th e th in g, a  s pecific per form a n ce; an d  th e
relief is  defect ive, s o fa r  a s  a ll th e m on ey is  n ot  pa id .



7 . (1 7 8 0 ) 1  D o u g l.  3 7 6 ;  9 9  E . R .  2 4 2 .   S e e  a ls o  A rn o t t  v .  R e d fe in ,  (1 8 2 6 ) 3  B in g .  3 5 3 ;  1 3 0  E . R .  5 4 9 .

8 . (1 8 2 9 ) 9  B .  &  C .  3 7 8 ;  1 0 9  E . R .  1 4 0 .

9 . (1 8 9 3 ) A. C .  4 2 9 .

1 0 . Id .  a t  4 3 7 .

1 1 . (1 9 2 2 ) 6 6  D . L. R .  2 6 6  (B . C . C . A. ).
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a n d ,  in  a  la t e r  c a s e ,  E d d ow e s  v.  H op k in s ,  h e  d e c la r e d  t h a t  in t e r e s t  w a s  r e c ove r a b le  "in  c a s e s  o f7

lon g d e la y u n d e r  ve xa t iou s  a n d  op p r e s s ive  c ir c u m s t a n c e s  if a  J u r y  in  t h e ir  d is c r e t ion  s h a ll t h in k

fit  t o  a llow  it . "

It  m igh t  h a ve  b e e n  t h ou gh t  t h a t  a ll c on t r a c t s  t o  p a y m on e y a t  a  give n  t im e  c a r r ied  a n

ob liga t ion  t o  p a y in t e r e s t  if r e p a ym e n t  d id  n o t  t a k e  p la c e  t im e ou s ly.   Th is ,  in d e e d ,  s e e m s  t h e

n a t u r a l im p lica t ion  of Lor d  Ma n s fie ld 's  w or d s .   In  fa c t ,  h ow e ve r ,  t h e  c ou r t s  d id  n o t  fin a lly t a k e  t h is

vie w ,  a n d  in  1 8 2 9  Lor d  Te n t e r d e n  d e c la r e d ,  in  Pa ge  v.  N e w m a n  t h a t :8

     We ou gh t  n ot  to depa r t  from  th e lon g es ta b lis h ed  view th a t  in teres t  is  n ot  du e on  m on ey
s ecu red  by a  writ ten  in s tru m en t u n les s  it  a ppea rs  on  th e fa ce of th e in s tru m en t th a t  in teres t  was
in ten ded  to be pa id , or  u n les s  it  be im plied  from  th e u s a ge of tra de, a s  in  th e ca s e of m erca n tile
in s tru m en ts .

Th is  vie w  of t h e  c om m on  la w  p os it ion  w a s  a u t h or it a t ive ly r e a ffir m e d  b y t h e  H ou s e  of Lor d s

in  1 8 9 3 ,  in  Lon d on ,  C h a th a m  &  Dov e r R a ilw a y  v.  S .  E .  R a ilw a y .   In  w h a t  is  n ow  t h e  c la s s ic9

s t a t e m e n t  of t h e  c om m on  la w ,  Lor d  H e r s c h e ll s a id :10

     ... I th in k  th a t  wh en  m on ey is  owin g from  on e p a r ty to a n oth er  a n d  th a t  oth er  is  dr iven  to h a ve
recou rs e to lega l proceed in gs  in  ord er  to r ecover  th e a m ou n t du e to h im , th e pa r ty wh o is
wron gfu lly with h old in g th e m on ey from  th e oth er  ou gh t  n ot  in  ju s t ice to ben efit  by h a vin g th a t
m on ey in  h is  pos s es s ion  a n d  en joyin g th e u s e of it ,  wh en  th e m on ey ou gh t  to be in  th e
pos s es s ion  of th e oth er  pa r ty wh o is  en tit led  to its  u s e.  Th erefore, if I cou ld  s ee m y wa y to do s o,
I s h ou ld  cer ta in ly be d is pos ed  to give th e a ppella n ts , or  a n ybody in  a  s im ila r  pos it ion , in teres t
u pon  th e a m ou n t with h eld  from  th e t im e of a ct ion  brou gh t  a t  a ll even ts .  Bu t  I h a ve com e to th e
con clu s ion , u pon  a  con s idera t ion  of th e a u th or i t ies  . .. th a t  it  is  n ot  pos s ib le to do s o, a lth ou gh
n o dou bt  in  ea r ly t im es  th e view wa s  expres s ed  th a t  in teres t  m igh t  be given  u n der  s u ch  circu m -
s ta n ces  by wa y of da m a ges .

Th is  vie w  w a s  a cc e p t e d  a s  a cc u r a t e  b y t h e  B r it is h  C olu m b ia  C ou r t  o f Ap p e a l in  McKin n on  &

McK illop  v.  C a m p b e ll R iv e r Lu m b e r C o. (N o. 2 ),  in  1 9 2 2 . 11

Th e  e ffe c t  o f t h e  la t e r  c a s e s  s e e m s  t o  b e ,  t h e r e for e ,  t h a t  m e r e  n on -p a ym e n t  o f a  d e b t  d oe s  n o t

give  r is e  t o  a n y c la im  for  in t e r e s t  b y w a y of d a m a ge s .   Th e  t h e or y in  t h e s e  c a s e s ,  a t  le a s t  a s
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e xp la in e d  b y Lor d  D e n n in g in  Tra n s  Tru s t S .P.R .L. v.  Da n u b ia n  Tra d in g  C o. Ltd . ,  is  t h a t  in t e r e s t12

is  ge n e r a lly  p r e s u m e d  n o t  t o  b e  w it h in  t h e  c on t e m p la t ion  of t h e  p a r t ie s .  " . . .  [T]h e  c on s e q u e n c e s

[of n on p a ym e n t ] a r e  a s  a  r u le  t oo  r e m ot e . "13

          

Th e r e  is ,  on  t h e  ot h e r  h a n d ,  a  lin e  o f c a s e s  w h ich  a p p e a r  u n a ffe c t e d  b y t h e  d e c is ion  in  t h e

C h a th a m  R a ilw a y  c a s e ; s u gge s t in g t h a t  t h e r e  is  a  r igh t  t o  in t e r e s t ,  a s  d a m a ge s ,  for  b r e a c h  of a

c on t r a c t  w h ic h ,  if it  h a d  b e e n  p e r for m e d ,  w ou ld  h a ve  e n a b le d  t h e  p la in t iff t o  m a k e  a  d e m a n d

e n t it lin g h im  t o  in t e r e s t .   Th is  w ou ld  or d in a r ily b e  t h e  c a s e  w h e r e  t h e  c on t r a c t  p r ovid e s  n o t  m e r p ly

for  r e p a ym e n t  o n  a  s p e c ifie d  d a t e ,  b u t  a ls o  fo r  t h e  p a ym e n t  of in t e r e s t  t o  t h a t  d a t e .   If t h e  b or r ow e r

d e fa u lt e d ,  it  w ou ld  b e  r e a s on a b le  t o  a s s u m e  t h a t  t h e  p a r t ie s  c on t e m p la t e d  t h a t  h is  b r e a c h  w ou ld

give  r is e  t o  a  c la im  for  d a m a ge s  m e a s u r e d ,  p r im a  fa c ie  a t  le a s t ,  b y t h e  c on t r a c t  r a t e  of in t e r e s t .

S o ,  fo r  e xa m p le ,  in  C ook  v.  Fow le r,  w r it t e n  s e c u r it y  w a s  g ive n  for  t h e  r e p a ym e n t  o f m on e y on  a14

c e r t a in  d a y,  w it h  in t e r e s t  on  t h e  p r in c ip a l t o  t h a t  d a y a t  6 0  p e r  c e n t .   Th e  p r in c ip a l a n d  in t e r e s t

w e r e  n o t  p a id  on  d u e  d a t e ,  a n d  ju d gm e n t  fo r  t h e  t o t a l a t  t h e  s p e c ified  r a t e  w a s  give n ,  t oge t h e r  w it h

in t e r e s t  a t  fou r  p e r  c e n t  a ft e r  t h a t  d u e  d a t e .   Th e  p la in t iff p r o t e s t e d  a t  t h e  r e d u c t ion  of t h e  in t e r e s t

t o  fou r  p e r  c e n t .   Lor d  C a ir n s  p o in t ed  ou t  t h a t :

     

     ... a n y cla im , in  th e n a tu re of a  cla im  for  in teres t  a fter  th e da y u p  to wh ich  in teres t  was
s t ipu la ted  for , wou ld  be a  cla im  rea lly, n ot  for  a  s t ipu la ted  s u m  a n d  in teres t , bu t  for  da m a ges ,
a n d  th en  it  wou ld  be for  th e tr ibu n a l before wh ich  th a t  cla im  wa s  a s s er ted  to con s ider  th e
pos it ion  of th e cla im a n t, a n d  th e s u m  wh ich  proper ly, a n d  u n der  a ll th e circu m s ta n ces , s h ou ld
be a wa rded  for  da m a ges .  No dou bt , prim a facie , th e ra te of in teres t  s t ipu la ted  for  u p  to th e t im e
cer ta in  m igh t  be ta ken , a n d  gen era lly wou ld  be ta ken , a s  th e m ea s u re of in teres t , bu t  th a t  wou ld
n ot  be con clu s ive.  It  wou ld  be for  th e tr ibu n a l to look  a t  a ll th e circu m s ta n ces  of th e ca s e, a n d
to decide wh a t  wa s  th e proper  s u m  to be awa rded  by wa y of da m a ges .1 5

O n  t h e  o t h e r  h a n d ,  w h e r e  a  c on t r a c t  fo r  t h e  s a le  of good s  p r ovid e s  fo r  p a ym e n t  on  a  c e r t a in

d a t e ,  fa ilu r e  t o  p a y on  t h a t  d a t e  w ou ld  n o t  o r d in a r ily  give  r is e  t o  a n y r igh t  t o  in t e r e s t  a s  d a m a ge s .

Wh ile  a r gu a b le ,  it  w ou ld  h a ve  b e e n  a  n a t u r a l s t ep  fr om  t h e  C ook  v.  Fow le r a p p r oa c h  t o  c on t em p la t e

in t e r e s t  a s  d a m a ge s  fo r  m e r e  n on -p a ym e n t  o r  w it h h old in g of m on e y,  a s  h a s  b e e n  s e e n ,  w h ile  t h is

vie w  w a s  a t  on e  p o in t  n o t e d ,  it  w a s  la t e r  r e je c t e d ,  t h e  r e je c t ion  b e in g r e a ffir m e d  b y t h e  H ou s e  of

Lor d s  in  1 8 9 3 .

          

Q u it e  a p a r t  fr om  t h e  com m on  la w ,  c ou r t s  of e q u it y  w ou ld  a ls o ,  in  c e r t a in  c ir c u m s t a n c e s ,

o r d e r  in t e r e s t  p r io r  t o  ju d gm e n t  a s  "d a m a ge s " in  c a s e s  w h e r e  a  r e la t ion s h ip  e xis t e d  b e t w e e n  t h e

p a r t ie s  of a  k in d  t h a t  e q u it y  w ou ld  p r o t e c t   -  s u c h  a s  t h a t  o f m or t ga gor  a n d  m or t ga ge e ,  p r in c ip a l

a n d  s u r e t y,  a n d  ve n d or  a n d  p u r c h a s e r .   In  t h e  la t t e r  c a s e ,  fo r  e xa m p le ,  if a  ve n d or  t r a n s fe r r e d

p os s e s s ion  of la n d  t o  t h e  p u r c h a s e r  b e for e  t h e  p u r c h a s e  p r ic e  h a d  b e e n  p a id ,  t h e  ve n d or  w a s  h e ld

in  e q u it y  e n t it led  t o  in t e r e s t  on  t h e  p u r c h a s e  p r ic e .   La t e r ,  t h is  w a s  ge n e r a lize d  in t o  t h e  p r in c ip le



1 6 . [1 9 4 1 ] 2  W . W . R .  3 3 8 ,  3 4 8  p e r  Lu x m o o r e  J .

1 7 . [1 9 4 4 ] 3  W . W . R .  3 9 6 .

1 8 . [1 9 0 6 )] A. C .  1 1 7 .

1 9 . R . S .O .  1 8 9 7 ,  c .  5 1 ,  s .  1 1 3 .

2 0 . C f.  B orth w ick  v .  E ld e rs lie  S t e a m s h ip  C o .  (N o .  2 ),  [1 9 0 5 ] 2  K . B .  5 1 6 ,  5 2 0 - 5 2 1 ;  R ow a n  v .  T oron to  R a ilw a y ,  (1 9 1 8 ) 4 3

O . L. R .  1 6 4 ,  1 6 8 .

-9 -

t h a t  w h e r e ve r  a  ve n d or  t r a n s fe r s  p os s e s s ion  of good s  t o  t h e  p u r c h a s e r  b e for e  t h e  p u r c h a s e  p r ic e

h a s  b e e n  p a id ,  a n d  t h e  c on t r a c t  is  on e  t h a t  w ou ld  b e  s p e c ific a lly p e r for m e d ,  t h e  ve n d or  is  e n t it led

t o  in t e r e s t  on  t h e  p u r c h a s e  p r ic e  in  e q u it y  b e c a u s e ,  a s  it  w a s  p u t  in  In te rn a tion a l  R a ilw a y  C o. ,  v.

N ia ga ra  Pa rk s  C om m is s ion ,  it  w o u ld  b e  in e q u it a b le  fo r  t h e  p u r c h a s e r  " . . . t o  h a ve  t h e  b e n e fit  o f16

p os s e s s ion  of t h e  s u b je c t  m a t t e r  o f t h e  c on t r a c t  a n d  a ls o  o f t h e  p u r c h a s e -m on e y."17

In  Gre gga  v.  Le ip p i,  t h e  S a s k a t c h e w a n  C ou r t  o f Ap p e a l ge n e r a lize d  t h is  in t o  t h e  p r op os it ion

t h a t :

     

     ... in teres t  m a y be a llowed  wh ere pa ym en t of a  ju s t  deb t  h a s  been  im proper ly with h eld  a n d
it  s eem s  fa ir  a n d  equ ita b le th a t  th e p a r t  in  defa u lt  s h ou ld  m a ke com pen s a tion  by wa y of in teres t
to s u ch  t im e a n d  a t  su ch  ra te a s  th e Cou rt  m a y th in k  fit .

Th e  u lt im a t e  fou n d a t ion  of t h e  d oc t r in e  in  Gre gga  v.  Le ip p i,  is  t h e  ju d gm e n t  of t h e  P r ivy

C ou n c il in  Toron to R a ilw a y  v.  C ity  of  Toron to .   Th a t  ju d gm e n t ,  h ow e ve r ,  r e s t s  u p on  t h e  p a r t icu la r18

w or d in g of le gis la t ion  in  O n t a r io ,  h a vin g n o  c ou n t e r p a r t  in  t h e  le g is la t ion  of S a s k a t c h e w a n  or19

B r it is h  C o lu m b ia ,  a n d  it  is  a t  le a s t  a r gu a b le  t h a t  t h e  eq u it a b le  c la im  t o  in t e r e s t  a s  d a m a ge s ,

w h a t e ve r  it s  p r e c is e  s c op e ,  is  n o t  a s  e x t e n s ive  in  B r it is h  C olu m b ia  a s  G re g g a  v.  Le ip p i m igh t

s u gge s t .

          

To  d e s c r ib e  t h e  com m on  la w  p os it ion  b o t h  in  E n gla n d  a n d  in  B r it is h  C o lu m b ia  a s  c om p le x

is ,  a t  t h e  ve r y le a s t ,  a n  u n d e r s t a t e m e n t .   Th is  m u c h  a t  le a s t  is  c le a r ,  h ow e ve r ,  t h a t  in t e r e s t  p r op e r

is  on ly c la im a b le  w h e r e  p a ym en t  of it  is  con t r a c t e d  fo r ,  a n d  t h e n  on ly in  r e s p ec t  of liq u id a t e d  s u m s .

In t e r e s t  b y w a y of d a m a ge s  m a y b e  c la im e d  a t  c om m on  la w  in  s om e  c a s e s  b u t  n o t  in  o t h e r s ,  a n d

a n  e q u it a b le  r igh t  t o  in t e r e s t  m a y b e  a s s e r t e d  in  s om e  c a s e s  b u t  n o t  in  o t h e r s ,  it  b e in g ve r y d ifficu lt

t o  fo r m u la t e  a n y c oh e r e n t  s t a t e m e n t  o f t h e  c ir c u m s t a n c e s  in  w h ic h  e it h e r  a t  la w  or  in  e q u it y  s u c h

c la im s  w ill b e  a llow e d .   S im p ly s t a t e d ,  t h e  la w  on  t h e  s u b jec t  is  c on fu s e d  a n d  u n c e r t a in .

          

Th r e e  p a r t ic u la r  a s p e c t s  o f t h e  c om m on  la w  p os it ion  s h ou ld  b e  s p e c ific a lly  m e n t ion e d :

(a ) Me r e  n on p a ym e n t  of a  d e b t  d oe s  n o t  give  r is e  t o  a n y  c la im  for  in t e r e s t  on  t h a t

d e b t .
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(b ) No in t e r e s t  is  r e c ove r a b le ,  w h e t h e r  b y w a y of d a m a ge s  or  on  a n y o t h e r  b a s is ,

w h e r e  t h e  c la im  is  fou n d e d  on  t o r t .   Th e  t h e or y  h e r e  s e e m s  t o  b e  t h a t  s in c e  t h e20

a m ou n t  ow e d  b y t h e  d e fe n d a n t  is  n o t  k n ow n  u n t il a s c e r t a in e d  b y ju d gm e n t ,  it

w ou ld  b e  u n fa ir  t o  p e n a liz e  t h e  d e fe n d a n t  fo r  n o t  h a vin g p a id  a t  a n  e a r lie r  d a t e .

(c ) Th e r e  is  s om e  s u p p or t  fo r  t h e  vie w  t h a t  a  c la im  for  d a m a ge s  fo r  b r e a c h  of a

c on t r a c t  o t h e r  t h a n  a  c on t r a c t  t o  p a y m on e y w ill c a r r y in t e r e s t  in  c e r t a in

c ir c u m s t a n c e s .   In  Lon d on ,  C h a th a m  &  Dov e r R a ilw a y  v.  S . E .  R a ilw a y ,  Lin d le y

L.J .  s t a t ed  t h a t :21

     

     ... if a  pers on  a greed  to do s om eth in g oth er  th a n  pa y m on ey, an d  h e broke h is  a greem en t, an
a ction  for  da m a ges  wou ld  lie aga in s t  h im , a n d , in  es t im a tin g th os e da m a ges  a n d  a s  pa r t  of th em ,
in teres t  m igh t  be reckon ed on  m on ey wh ich  wou ld  h a ve becom e pa ya ble by h im  with  in teres t ,
if h e h a d  n ot  b roken  h is  a greem en t, a n d  th ereby preven ted  th e p r in cipa l fa llin g du e.

Th e  c la s s  of c a s e s  c ove r e d  b y t h is  s t a t e m e n t  is  s om e w h a t  n a r r ow ,  a n d  it  s e e m s  c le a r  in  a n y22

e ve n t  t h a t  it  d oe s  n o t  a u t h or ize  t h e  a w a r d in g of in t e r e s t  u p on  u n liq u id a t e d  c la im s  for  d a m a ge s  fo r

b r e a c h  of c on t r a c t ,  t h e  t h e or y h e r e  b e in g id e n t ica l t o  t h a t  a p p lie d  in  t o r t  c a s e s .
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CHAPTER II LEGISLATIVE INTERVENTION

A. Lo rd  Te n t e rd e n 's  Ac t

Le gis la t ion  on  t h e  s u b je c t  o f p r e ju d gm e n t  in t e r e s t  w a s  e n a c t ed  in  E n gla n d  in  1 8 3 3 .   S e c t ion

2 8  of t h e  C iv il Proce d u re  A ct  o f t h a t  ye a r ,  b e t t e r  k n ow n  a s  Lor d  Te n t e r d e n 's  Ac t ,  p r ovid e s :1

     Th a t  u pon  a ll deb ts  or  s u m s  cer ta in , pa ya b le a t  a  cer ta in  t im e or  oth erwis e th e ju ry, on  th e
tr ia l of a n y is s u e, or  on  a n y in qu is it ion  of da m a ges , m a y, if th ey s h a ll th in k  fit ,  a llow in teres t  to
th e creditor  a t  a  ra te n ot  exceed in g th e cu rren t  ra te of in teres t  from  th e t im e wh en  s u ch  debts
or  s u m s  cer ta in  were pa ya b le.  If s u ch  debts  or  s u m s  be pa ya ble by vir tu e of s om e wr it ten
in s tru m en t a t  a  cer ta in  t im e, or  if paya b le oth erwis e, th en  from  th e t im e wh en  dem a n d of
pa ym en t s h a ll h a ve been  m a de in  wr it in g, s o a s  s u ch  dem a n d s h a ll give n otice to th e deb tor  th a t
in teres t  will be cla im ed from  th e da te of s u ch  dem a n d u n til th e term  of pa ym en t.  Provided  th a t
in teres t  s h a ll by pa ya ble in  a ll ca s es  in  wh ich  it  is  n ow pa ya ble by la w.

S ec t ion  2 9  p r ovid es :

     Th a t  th e ju ry on  th e tr ia l of a n y is s u e, or  on  an y in qu is it ion  of da m a ges , m a y, if th ey s h a ll
th in k  fit , give da m a ges  in  th e n a tu re of in teres t , over  a n d  a bove th e va lu e of th e goods  a t  th e t im e
of th e con vers ion  or  s eis u re, in  a ll a ct ion s  of trover  or  tres pa s s  d e bonis  as porta tis , a n d  over  a n d
a bove th e m on ey recovera b le in  a ll a ct ion s  on  policies  of a s s u ra n ce m a de a fter  th e pa s s in g of th is
Act .

It  w ill b e  s e e n  t h a t  t h e  e ffe c t  o f s e c t ion  2 8  is  t h a t  a  ju r y m a y,  if it  t h in k s  fit ,  a llo w  in t e r e s t

u p on :

(a ) w r it t e n  p r om is e s  t o  p a y s u m s  c e r t a in  in  m on e y a t  a  d e fin it e  t im e ,  fr om  t h e  d a y fixe d ,

a n d

(b ) in  t h e  ca s e  of o t h e r  p r om is e s  t o  p a y,  fr om  t h e  d a t e  of a  w r it t e n  d e m a n d  for  p a ym e n t

c la im in g in t e r e s t .

Is  Lor d  Te n t e r d e n 's  Ac t  in  fo r c e  in  t h is  P r ovin c e ?   Th e r e  a r e  a  n u m b e r  o f c a s e s  w h ic h  a p p e a r

t o  p r oc e e d  on  t h e  a s s u m p t ion  t h a t  it  is  e ffe c t ive  h e r e .   In  McK in n on  &  McK ill  fo r  e xa m p le ,  in t e r e s t2 3

w a s  d e n ied  on  t h e  gr ou n d  t h a t  t h e  fa c t s  d id  n o t  fa ll in t o  e it h e r  o f t h e  t w o c a t e gor ie s  of p r om is e s



4 . [1 9 2 4 ] 1  D . L. R .  1 5 0 .

5 . (1 9 6 4 ) 4 8  W . W . R .  5 7 0  (B . C . ).

6 . Ac t u a lly  p u b lis h e d  in  1 9 1 3 .   S e e  p p .  3 ,  8 3 .   Th e  r e vis io n  c o m m is s io n e r s  a d d e d  t h e  c a u t io n a r y  n o t e  t h a t  t h e

"in s e r t io n  o f a n y  Ac t  . . .  in  t h is  c o m p ila t io n  . . .  o r  t h e  o m is s io n  t h e r e fr o m  . . .  m u s t  n o t  b e  t a k e n  a s  9 9  e x p r e s s io n  o f

o p in io n  . . .  a s  t o  t h e  a p p lic a b ilit y  o f t h o s e  in s e r t e d  o r  t h e  in a p p lic a b ilit y  o f [t h o s e ] o m it t e d .   Th e  ju d ic ia l t r ib u n a ls  o f

t h e  c o u n t r y  c a n  a lo n e  d e t e r m in e  t h e s e  q u e s t io n s . "

7 . R . S .B . C .  1 9 6 0 ,  c .  1 2 9 ,  s .  2 .

8 . (1 9 0 1 ) 3 1  S . C . R .  4 0 8 .   S e e  a ls o  M a in e  &  N e w  B ru n s w ick  E le c t rica l Pow e r C o .  v .  H a rt ,  [1 9 2 9 ] A. C .  6 3 1 .

9 . Th is  vie w  is  s u p p o r t e d  b y  t h e  b a la n c e  o f a u t h o r it y .  S e e ,  e . g .  N orth e rn  T ru s t  C o .  v .  C old w e ll,  (1 9 1 4 ) 6  W . W . R .  1 1 6 5 ;

Pe a rs o n -B u rle ig h  L t d .  v .  Pion e e r G ra in  C o . ,  [1 9 3 3 ] 1  D . L. R .  7 1 4 ;  R h y m n e y  R a ilw a y  v .  R h y m n e y  Iron  C o . ,  (1 8 9 0 ) 2 5

Q . B . D .  1 4 6 .   Th e r e  is  c o n t r a r y  a u t h o r it y ,  e . g . ,  D u s b a b e k  v .  B jorn s t a d ,  [1 9 1 8 ] 3  W . W . R .  7 9  -  b u t  in  p r in c ip le  it  s e e m s

u n s o u n d .

-1 2 -

t o  p a y gove r n e d  b y s e c t ion  2 8  o f t h e  Ac t ,  a n d ,  o n  t h e  a u t h or it y  of t h e  Lon d on ,  C h a th a m  &  Dov e r

R a ilw a y  c a s e ,  n o  o t h e r  b a s is  fo r  a n  a w a r d  of in t e r e s t  e x is t e d .   In  R e  B righ ou s e ,  t h e  cou r t  a s s u m e d4

t h e  a p p lic a b ilit y  o f Lor d  Te n t e r d e n 's  Ac t ,  a n d  t h e  ju d gm e n t  w a s  c on c e r n e d  w it h  t h e  q u e s t ion  of

w h e t h e r  t h e  r e q u ir e m e n t s  of t h e  fir s t  a r m  of s e c t ion  2 8  h a d  b e e n  s a t is fie d ,  w h ile  in  N orth  S ta r

S e rv ice s  Ltd .  v.  In d u s tria l Mortga ge  a n d  Fin a n ce  C orp ora t ion  Ltd . ,   t h e  s a m e  a s s u m p t ion  w a s  m a d e ,5

a n d  t h e  c ou r t  w a s  c on c e r n e d  w it h  t h e  r e q u ir e m e n t s  o f t h e  s e c on d  a r m  of s e c t ion  2 8 .

Lor d  Te n t e r d e n 's  Ac t  w a s  a ls o  in c lu d e d  in  t h e  "c o lle c t io n  o f E n glis h  S t a t u t e s  . . .  u s e fu l fo r

r e fe r e n c e " w h ic h  w a s  p u b lis h e d  a s  Volu m e  IV of t h e  R e vis e d  S t a t u t e s  o f B r it is h  C olu m b ia ,  1 9 1 1 . 6

Ne ve r t h e le s s ,  n o  B r it is h  C olu m b ia  c ou r t  a p p e a r s  t o  h a ve  c on s id e r e d  t h e  Ac t  in  t e r m s  of t h e

r e c e p t ion  of E n glis h  la w  in t o  a  s e t t le d  c o lon y,  a n d  it s  a p p lic a b ilit y u n d e r  t h e  E n glis h  La w  Ac t ,  a n d7

s p e c ific a lly h e ld  t h a t  t h e  Ac t  w a s  r e c e ive d  a s  p a r t  o f t h e  la w  of E n gla n d  in  1 8 5 8 .   Th e r e  s e e m s  lit t le

d ou b t ,  h ow e ve r ,  t h a t  t h e  Ac t  w ou ld  b e  h e ld  in  fo r c e  b y a  B r it is h  C olu m b ia  c ou r t  if t h a t  c ou r t  w e r e

s q u a r e ly c on fr on t e d  b y  t h e  q u e s t ion  in  t h os e  t e r m s .

No p a r t ic u la r  a d va n t a ge  is  t o  b e  ga in e d ,  in  t h e  c on t e x t  o f t h is  R e p or t ,  fr om  a n  e x h a u s t ive

a n a lys is  of t h e  con s id e r a b le  b od y of c a s e  la w  on  t h e  m e a n in g of va r iou s  p h r a s e s  s u c h  a s  "a  s u m

c e r t a in  p a ya b le  a t  a  c e r t a in  t im e ," a n d   "d e m a n d  for  p a ym e n t " in  s e c t ion  2 8  of Lor d  Te n t e r d e n ’s

Ac t .    As  t o  t h e  fo r m e r ,  t h e  gove r n in g p r in c ip le  w a s  c le a r ly  s t a t e d  b y t h e  S u p r e m e  C ou r t  o f C a n a d a8

in  S in cla ir v.  Pre s ton  t o  b e  t h a t  t h e  in s t r u m e n t  m u s t  s h ow  b y it s  t e r m s  t h a t  t h e r e  w a s  a  d e b t9

c e r t a in  p a ya b le  a t  a  c e r t a in  t im e .   It  is  n o t  s u ffic ie n t  t h a t  t h e  s u m  c ou ld  b e  m a d e  c e r t a in  b y s om e

p r oc e s s  of ca lc u la t ion  or  s om e  a c t  t o  b e  p e r for m e d  in  t h e  fu t u r e .   It  is ,  h ow e ve r ,  s u ffic ie n t  if t h e

in s t r u m e n t  it s e lf in d ic a t e s  t h e  b a s is  u p on  w h ic h  a n y is  t o  b e  m a d e .   S o fa r  a s  ''d e m a n d " is

c o n c e r n e d ,  t h e  ge n e r a l p r in c ip le  s e e m s  t o  b e  t h a t  t h e  d e m a n d  m u s t  b e  a  d e m a n d  b e for e  a c t io n ,

s o  t h a t  t h e  is s u a n c e  of a  w r it  or  s t a t e m e n t  of c la im  c la im in g in t e r e s t  w ou ld  n o t  s a t is fy t h e



1 0 . [1 9 4 1 ] 4  D . L. R .  3 0 1 , . 3 0 5  p e r  O 'H a llo r a n  J . A.  (B . C . C . A. )

1 1 . [1 8 9 3 ] A. C .  4 2 9 ,  4 4 0 - 4 4 1 .

1 2 . Id .  a t  4 4 3 - 4 4 4 .

1 3 . (1 9 2 2 ) 6 6  D . L. R .  2 6 6 ,  2 7 2 .

1 4 . Alb e r t a :   J u d ica tu re  Ac t ,  R . S . A.  1 9 7 0 ,  c .  1 9 3 ,  s .  3 4 (1 6 );  M a n it o b a :   Q u e e n 's  B e n ch  A c t ,  R . S .M .  1 9 7 0 ,  c .  C 2 8 0 ,  s s .

7 1 - 7 2 ;  N e w  B r u n s w ic k :  J u d ic a t u r e  Ac t ,   R . S . N . B .  1 9 5 2 ,  c .  1 2 0 ,  s s .  4 4 - 4 5 ;  N e w fo u n d la n d :  S u p r e m e  C o u r t  R u le s ,

0 . 5 0 ,  r r .  6 2 - 6 3 ;  O n t a r io :   Th e  J u d ica tu re  A c t ,  R . S .O .  1 9 7 0 ,  c .  2 2 8 ,  s s .  3 8 - 3 9 ;  P r in c e  E d w a r d  Is la n d :   J u d ica tu re  A c t ,

R . S . P . E . I.  1 9 5 1 ,  c .  7 9 ,  s s .  3 4 - 3 5 ;  S a s k a t c h e w a n ;  Q u e e n 's  B e n c h  Ac t ,  R . S . S .  1 9 6 5 ,  c .  7 3 ,  s .  4 7 .

1 5 . S o u t h  Au s t r a lia ,  S u p re m e  C ou rt  A c t  A m e n d m e n t  A c t ,  N o ,  4 0 ,  1 9 7 2 ,  s e c t io n  3 O C ; N . S . W .  Ac t  5 2 ,  1 9 7 0 ,  s .  9 4 .
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r e q u ir e m e n t s  of t h e  Ac t . 10

A r e a d in g of Lor d  Te n t e r d e n 's  Ac t  m a k e s  it  c le a r  t h a t  r e la t ive ly lit t le  s ign ific a n t  c h a n ge  w a s

a c c om p lis h e d .   It  d oe s  n o t  a p p ly t o  t o r t  c la im s ,  exc e p t  t o  t h e  e x t e n t  s p e c ifie d  in  s e c t ion  2 9 ,  n or  t o

c on t r a c t  c la im s  for  u n liq u id a t ed  s u m s ,  a n d  it  is  n ow  c le a r  b e yon d  d ou b t  t h a t ,  a s  w a s  h e ld  b y t h e

B r it is h  C olu m b ia  C ou r t  o f Ap p e a l in  Tria n gle  S tora ge   Ltd .  v.  Porte r,  in t e r e s t  d oe s  n o t  a t t a c h11

b e c a u s e  p a ym e n t  h a s  b e e n  ‘im p r op e r ly w it h h e ld . ’

Th is  s t a t e  of t h e  la w  le d  Lor d  H e r s c h e ll,  in  t h e  Lon d on , C h a th a m  &  Dov e r R a ilw a y  c a s e ,  t o

la m e n t  t h a t  Lor d  Te n t e r d e n ’s   Ac t  c on fin e d  c la im s  for  in t e r e s t  w it h in  lim it s  t h a t  w e r e  . . .  t oo  n a r r ow

for  t h e  p u r p os e s  of ju s t ic e ,"  a  vie w  t h a t  w a s  s h a r e d  b y Lor d  S h a n d  in  t h e  s a m e  ca s e ,  a n d  e ch oe d12 13

b y Mc Ph illip s  J .A.  in  t h e  McK in n on  &  McK illop  c a s e . 14

          

Th e  in ju s t ic e  r e fe r r e d  t o  in  t h os e  c a s e s ,  a lon g w it h  t h e  ob s c u r it y,  c om p le x it y a n d  u n c e r t a in t y

of t h e  p r e s e n t  la w  r e la t in g t o  in t e r e s t  p r io r  t o  ju d gm e n t  h igh ligh t s  t h e  n e e d  for  r e for m .

Th e  C om m is s ion  r e c om m e n d s :

Le gis la t ion  b e  e n a cte d  to  c la rify  a n d  re form  th e  s u b je ct of  in te re s t  p rior to  ju d gm e n t .

B . Mo d i fi c a t io n s  o f Lo rd  Te n t e rd e n 's  Ac t

1 .  C ANAD A

          

Lor d  Te n t e r d en 's  Ac t  h a s  b e e n  m od ifie d  in  a lm os t  e ve r y p r ovin c e  of C a n a d a  e xc e p t  B r it is h15



1 6 . La w  R e form  (M is ce lla n e ou s  Prov is ion s ) A c t ,  1 9 3 4 ,  2 4  &  2 5  G e o .  5 ,  c .  4 1 ,  s .  3 ,  a s  a m e n d e d  b y  t h e  A d m in is t ra t ion  o f

J u s t ice  A ct ,  1 9 6 9 ,  c .  5 8 ,  s .  2 2 .

1 7 . S e e  g e n e ra lly ,  N e w  Yo r k  La w  R e v is ion  C om m is s ion  A c t ,  R e com m e n d a t ion  a n d  S tu d y  re la t in g  to  t h e  A w a rd  o f  In t e re s t

on  C a u s e s  o f  A c t ion  fo r Pe rs on a l In ju ry  (1 9 6 6 ).

1 8 . Th e  B ills  w e r e  s p o n s o r e d  b y  M r .  G .  G a r d o m ,  M . L. A.

1 9 . 7  W ill.  4 ,  c .  3 .

2 0 . S u p ra , n o te  1 4 .

2 1 . (1 8 9 5 ) 2 6  O . R .  4 6 7 ,  4 7 5 .

2 2 . (1 9 0 4 ) 7  O . L. R .  7 8 ,  8 4 .
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C olu m b ia .   It  h a s  b e e n  m od ifie d  in  Au s t r a lia ,  G r e a t  B r it a in ,  a n d  t h e  U n it e d  S t a t e s .   In  B r it is h16 17 18

C olu m b ia ,  it  a p p lie s  u n a lt e r e d ,  a lt h ou gh  t w o p r iva t e  m e m b e r 's  B ills  on  t h e  s u b je c t  w e r e  in t r od u c e d

in  t h e  1 9 7 2  a n d  1 9 7 3  S e s s ion s  of t h e  Le gis la t u r e . 19

Th e   C a n a d ia n  p r ovis ion s  a r e  la r ge ly b a s e d  u p on  O n t a r io  legis la t ion  or igin a lly  e n a c t e d  in

1 8 3 7 ,   w h ic h  n ow  a p p e a r  a s  s e c t ion s  3 8  a n d  3 9  of t h e  J u d ica tu re  A ct .   Th e y p r ovid e  a s  fo llow s :20 21

     38 . In teres t  is  pa ya b le in  a ll ca s es  in  wh ich  it  is  n ow pa ya ble by law or  in  wh ich  it  h a s
been  u s u a l for  a  ju ry to a llow it .

39 . (1 )  On  th e t r ia l of a n  is s u e or  on  a n  a s s es s m en t of da m a ges  u pon  a  deb t  or  su m
cer ta in , pa ya b le by vir tu e of a  wr it ten  in s tru m en t a t  a  t im e cer ta in , in teres t  m a y be
a llowed from  th e tim e wh en  th e debt  or  s u m  becam e pa ya ble.

(2 )  If s u ch  deb t  or  s u m  is  pa ya ble oth erwis e
th a n  by vir tu e of a  wr it ten  in s tru m en t a t  a  t im e cer ta in , in teres t  m a y be a llowed
from  th e t im e wh en  a  dem a n d  of pa ym en t wa s  m a de in  wr it in g, in form in g th e
debtor  th a t  in teres t  wou ld  be cla im ed from  th e da te of th e dem a n d.

     (3 )  In  a ct ion s  for  th e con vers ion  of goods  or  for  tres pa s s  d e bon is  as porta tis , th e
ju ry m a y give in teres t  in  th e n a tu re of da m a ges  over  a n d  a bove th e va lu e of th e
goods  a t  th e t im e of th e con vers ion  or  s eizu re, a n d  in  a ct ion s  on  policies  of
in su ra n ce m a y give in teres t  over  a n d  a bove th e m on ey recovera b le th ereon .

Th e  s ign ific a n t  d iffe r en c e  b e t w e e n  Lor d  Te n t e r d e n 's  Ac t  a n d  t h e s e  p r ovis ion s  o f t h e  O n t a r io

J u d ica tu re  A ct lie s ,  o f c ou r s e ,  in  t h e  c on c lu d in g w or d s  of s e c t ion  3 8 ,  a n d  it  b e c om e s  im p or t a n t ,

t h e r e for e ,  t o  d e t e r m in e  t h e  c ir c u m s t a n c e s  in  w h ic h  it  w a s  u s u a l fo r  a  ju r y in  O n t a r io  t o  a w a r d

in t e r e s t .



2 3 .  [1 9 0 6 ] A. C .  1 1 7 ,  1 2 1 .   S e e  g e n e ra lly ,  H o lm s t e a d  &  G a le ,  O n ta rio  J u d ica tu re  A c t .

2 4 . S e e  s u p ra ,  p a g e  1 1 .

2 5 . C f.   R ow a n  v .  T oron to  R a ilw a y ,  (1 9 1 8 ) 4 3  O . L. R .  1 6 4 ,  1 6 8 .

2 6 . C m d .  4 5 4 6 ,  1 9 3 4 ,  p a r a .  8 .

2 7 . Ib id .
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In  McC u llou gh  v.  C le m ow ,  O s le r  J .A.  e xp r e s s e d  h is  d iffic u lt y  in  u n d e r s t a n d in g t h os e  w or d s ,22

w h ile  in  C ity  of  Toron to  v.  Toron to R a ilw a y ,  S t r e e t  J .  r e m a r k e d  t h a t  t h e  p r ovis ion  is  " . . .  s o  loos e ly23

e xp r e s s e d  a s  t o  lea ve  a  gr e a t  la t it u d e  fo r  it s  a p p lic a t ion ." In  t h e  s a m e  c a s e ,  t h e  P r ivy  C ou n c il

o ffe r e d  t h e  fo llow in g a u t h or it a t ive  e xp os it ion  of s e c t ion  3 8 ,  in  t h e  ligh t  o f e a r lie r  O n t a r io  p r a c t ic e . 24

     Th e res u lt , th erefore, s eem s  to be th a t  in  a ll ca s es  wh ere, in  th e op in ion  of th e Cou r t , th e
pa ym en t of a  ju s t  debt  h a s  been  im proper ly with h eld , a n d  it  s eem s  to be fa ir  a n d  equ ita b le th a t
th e pa r ty in  defa u lt  s h ou ld  m a ke com pen s a tion  by pa ym en t of in teres t , it  is  in cu m ben t u pon  th e
Cou r t  to a llow in teres t  for  s u ch  t im e a n d  a t  s u ch  ra te a s  th e Cou r t  m a y th in k  r igh t .

Th is  vie w ,  it  w ill b e  r e c a lle d ,  is  p r e c is e ly t h a t  w h ic h  w a s  r e je c t ed  b y t h e  H ou s e  o f Lor d s  in  t h e

Lon d on , C h a th a m  &  Dov e r R a ilw a y  c a s e ,  a n d  b y O 'H a llo r a n  J .  in  Tria n gle  S tora ge  Ltd .  v.  Porte r.

In d e e d ,  on  t h is  vie w ,  t h e  O n t a r io  le gis la t ion  r e m e d ie s  t h e  d e fe c t  in  Lor d  Te n t e r d e n 's  Ac t  t h a t  w a s

c om p la in e d  of b y Lor d  H e r s c h e ll in  t h e  C h a th a m  c a s e ,  a n d  b y Mc Ph illip s  J .A.  in  t h e  McKin n on  c a s e .

Ap a r t  fr om  t h is ,  h ow e ve r ,  it  s u ffe r s  fr om  a lm os t  a ll t h e  r e s t r ic t ive  p r ovis ion s  o f t h e  o r ig in a l

le gis la t ion .   In  p a r t ic u la r ,  it  w ou ld  n o t  or d in a r ily  c ove r  u n liq u id a t e d  c la im s  for  d a m a ge s  or ,  e xc e p t25

t o  t h e  e x t e n t  p r ovid e d  for  in  s e c t ion  3 9 ,  t o r t  c la im s . 26

2 . G R E AT B R ITAIN:  LAW R E F O R M (MIS C E LLANE O U S  PR O VIS IO NS ) AC T,  1 9 3 4 ,  c .  4 1 ,  s .  3 (1 )

If t h e  p r in c ip le  t h a t  in t e r e s t  is  a  fo r m  of c om p e n s a t ion  fo r  los s  of u s e  b e  a c c ep t e d ,  it  is  c le a r

t h a t  n e it h e r  Lor d  Te n t e r d e n 's  Ac t  n or  t h e  O n t a r io  m od ific a t ion  of t h a t  p r ovis ion  go  ve r y fa r  in

im p le m e n t in g t h e  p r in c ip le .   In  1 9 3 4  t h e  La w  R e vis ion  C om m it t ee ,  in  it s  S e c on d  In t e r im  R e p or t ,

c on c lu d e d  t h a t  "t h e  t im e  h a s  c om e  w h e n  t h e  o ld  a n d  r ig id  R u le  s h ou ld  n ow  b e  a lt e r e d ."   Th e27

R e p or t  c on t in u e d :28

Th e   cou r t s ,  in c lu d in g a ll a p p e lla t e  t r ib u n a ls ,  s h ou ld  h a ve  t h e  p ow e r  t o  a w a r d  in t e r e s t  in

e ve r y  c a s e  in  t h e ir  d is c r e t ion  w h e r e  it  is  n o t  a lr e a d y p r ovid e d  for  b y s t a t u t e ,  o r  b y t h e  c on t r a c t ,  o r

o t h e r w is e .

     In  pra ct ica lly every ca s e a  ju dgm en t a ga in s t  th e defen d a n t  m ea n s  th a t  h e s h ou ld  h a ve
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a dm itted  th e cla im  wh en  it  wa s  m a de a n d  h a ve pa id  th e a ppropr ia te s u m  for  da m a ges .  Th ere a re
of cou rs e s om e ca s es  wh ere it  is  r ea son able th a t  h e s h ou ld  h ave h ad  a  cer ta in  tim e for
in ves t iga t ion , a n d  in  th os e ca s es  th e Cou r t  m igh t  well a wa rd  in teres t  on ly from  th e da te wh en
s u ch  rea s on a ble tim e h a d  exp ired .  Th is  is  often  don e a t  p res en t  in  cla im s  u n der  in s u ra n ce
policies .  Th ere is  n o dou bt  th a t  th e p res en t  s ta te of th e la w p rovides  a  d irect fin a n cia l m otive to
defen da n ts  to dela y proceed in gs .

     It  h a s  often  been  s u gges ted  th a t  a lth ou gh  th is  m igh t  a t  on ce be con ceded  s o fa r  a s  deb ts ,
da m a ges  for  b rea ch  of con tract  a n d  s pecia l da m a ges  for  tor t  a re con cern ed , th e ca s es  wh ere
gen era l da m a ges  a re given , a s  for  in s ta n ce in  ru n n in g down  ca s es , or  in deed  for  s a y lib el or
s lan der , or  for  pa in  a n d  s u ffer in g in  pers on a l in ju ry, th ey m igh t  be left  a s  th ey a re, a s  s ta n d in g
on  a  d ifferen t  ba s is .

     Th ere s eem s , h owever , to be n o rea s on  for  a  d ifferen t  ru le in  th es e la t ter  ca s es .

     To ta ke a s  a n  extrem e exa m ple, a  libel a ct ion  in  wh ich  th e defen da n t  is  h eld  lia b le.  Th e Cou r t
is  in  effect decid in g th a t  h e h a s  defen ded th e ca s e wron gly a n d  with ou t  s u fficien t  grou n ds .  He
ou gh t, th a t  is  to s a y, to h a ve adm itted  th e cla im  wh en  m a de an d  h a ve offered  a  proper  s u m  by
wa y of da m a ges .  In  a n y even t  th e Cou r t  will h a ve a  d is cretion  wh ich  ca n  be exercis ed  in  ca s es
a ccord in gly wh ere it  wou ld  be u n rea s on a ble to a wa rd  in teres t .

     In  Adm ira lty ca s es  th e ru le is  th u s  s ta ted  in  Lies bos ch  Dred ger v. Ed is on  S .S . ([1933] A.C. a t
p . 468) wh ere th e da m a ge cla im ed  wa s  for  th e los s  of a  ves s el owin g to th e wron gdoer 's  tor t . "it
is  on  th e tru e va lu e (of th e ves s el) s o as certa ined  tha t the in teres t a t 5  per cen t from  the d a te of the
collis ion  w ill run , as  further d am ages , on  the principles  of the Court of Ad m ira lty  s ta ted  by  S ir C.
Butt in  the Kong Magnus  ([l89 l] P.223) that is  d am ages  for the los s  of the us e of the m oney
repres en ting the los t ves s el as  from  the d a te of the los s  un til pay m ent."

a n d  c on c lu d e d  b y r e c om m e n d in g t h a t  t h e  d is c r e t ion  s h ou ld  b e  ve s t e d  in  t h e  ju d ge  r a t h e r  t h a n  in

t h e  ju r y.

          

S e c t ion  3 (1 ) of t h e  La w  R e form  (Mis ce lla n e ou s  Prov is ion s ) A ct  w a s  e n a c t ed  p u r s u a n t  t o  t h is

r e c om m e n d a t ion  in  1 9 3 4 .   It  p r ovid e s :

     

     3 . (1 )  In  a n y proceed in gs  tr ied  in  an y cou r t  of record  for  th e recovery of a n y deb t  or
da m a ges , th e cou r t  m a y, if it  th in ks  fit , order  th a t  th ere s h a ll be in clu ded  in  th e
s u m  for  wh ich  ju dgm en t is  given  in teres t  a t  s u ch  ra te a s  it  th in ks  fit  on  th e wh ole
or  a n y pa r t  of th e debt  or  da m a ges  for  th e wh ole or  a n y pa r t  of th e per iod  between
th e da te wh en  th e ca u s e of a ct ion  a ros e a n d  th e da te of th e ju dgm en t:

     Provided  th a t  n oth in g in  th is  s ect ion  - 

(a ) s h a ll a u th oris e th e givin g of in teres t  u pon  in teres t ; or

(b) s h a ll a pp ly in  rela t ion  to a n y deb t  u pon  wh ich  in teres t  is  pa ya b le a s  of r igh t
wh eth er  by vir tu e of a n y a greem en t or  oth erwis e; or

(c) s h a ll a ffect th e da m a ges  recovera b le for  th e d is h on ou r  of a  b ill of exch a n ge.

S e c t ion  3  (2 ) o f t h e  Ac t  r e p e a le d  s e c t ion s  2 8  a n d  2 9  of Lor d  Te n t e r d e n 's  Ac t .       

In  1 9 5 7 ,  t h e  S c o t t is h  La w  R e for m  C om m it t e e ,  in  it s  Th ir d  R e p or t ,  d e c la r e d  t h a t  it s  e n q u ir ie s

r e ve a le d  t h a t  s e c t io n  3  (1 ) o f t h e  1 9 3 4  le gis la t ion  "is  s e ld om  u s e d  b y t h e  E n glis h  C ou r t s  a n d



2 8 .  C m n d .  1 4 1 ,  1 9 5 7 ,  p a r a .  4 .

2 9 .  Ib id .

3 0 .  La w  C o m m is s io n  W o r k in g  P a p e r ,  N o .  4 1 ,  p .  1 3 3 - 1 3 4  (1 9 7 1 ).

3 1 .  R e p o r t  o f t h e  C o m m it t e e  o n  P e r s o n a l In ju r ie s  Lit ig a t io n ,  C m n d .  3 6 9 1 ,  1 9 6 8 ,  p a r a s .  3 2 4 - 3 2 5 .

3 2 .  Th e  e x t e n t  t o  w h ic h  t h e  W in n  C o m m it t e e 's  r e c o m m e n d a t io n s  w e r e  im p le m e n t e d  in  t h e  1 9 6 9  le gis la t io n ,  a t  le a s t  a s

t h a t  le g is la t io n  h a s  b e e n  u n d e r s t o o d  a n d  a p p lie d  in  t h e  c o u r t s ,  is  d is c u s s e d  in  W a lk e r ,  In t e r e s t  o n  D a m a ge s ,  (1 9 7 0 )

1 2 0  N e w  L. J .  3 0 8 .   S e e  a ls o  N o t e  (1 9 7 1 ) 3 4  M o d .   L.  R e v.  7 1 .
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s c a r c e ly e ve r  in vok e d  b y  t h e  p a r t ie s  t o  a  lit iga t ion ,"  t h ou gh  it  s u gge s t e d  t h a t  "w h e r e  t h e r e  is29

in or d in a t e  d e la y,  a  J u d ge ,  in  a s s e s s in g t h e  a m ou n t  of d a m a ge s ,  m a y h a ve  in  vie w  in  a r r ivin g a t  h is

figu r e  t h e  los s  of in t e r e s t  t o  a  c la im a n t ."30

          

It  is  q u it e  c le a r  t h a t ,  u n d e r  t h e  1 9 3 4  le gis la t ion ,  in t e r e s t  is  a w a r d a b le  p r io r  t o  ju d gm e n t  on

a n y c la im  for  d e b t  o r  d a m a ge s ,  w it h ou t  a n y r e s t r ic t ion  r e la t e d  t o  t h e  n a t u r e  o f t h e  c a u s e  o f a c t ion

in  r e s p e c t  of w h ic h  t h e  c la im  is  m a d e .   Ne ve r t h e le s s ,  a s  t h e  E n glis h  La w  C om m is s ion  p oin t e d  ou t

in  it s  1 9 7 1  Wor k in g Pa p e r  on  As s e s s m e n t  o f D a m a ge s  in  Pe r s on a l In ju r y  Lit iga t ion ,  d e s p it e  t h e31

La w  R e vis ion  C om m it t e e 's  r e je c t ion  of a n y d iffe r e n t ia l t r e a t m e n t  of c la im s  for  ge n e r a l d a m a ge s  in

t or t :

     It  is  a  cu r ios ity of lega l h is tory th a t  from  1934  to 1969  th ere a ppea rs  to h a ve been  on ly on e
con tes ted  pers on a l in ju ry ca s e in  En glan d  (a pa r t  from  cla im s  dea lt  with  u n der  th e Adm ira lty ju r -
is d ict ion ) in  wh ich  in teres t  on  da m a ges  in  r es pect  of th e per iod  between  th e da te of th e in ju ry a n d
th e da te of th e a wa rd  wa s  in clu ded  in  th e a m ou n t of th e a wa rd .

In  1 9 6 8 ,  t h e  Win n  C om m it t e e  on  Pe r s on a l In ju r ie s  Lit iga t ion  in  G r e a t  B r it a in  r e c om m e n d e d 32

t h a t  " . . .  a ll a w a r d s  o f ge n e r a l d a m a ge s  fo r  p e r s on a l in ju r ie s  s h ou ld  c a r r y in t e r e s t  on  t h e  a m ou n t

a w a r d e d  fr om  t h e  d a t e  o f in ju r y a n d  on  s ix-m on t h ly t o t a ls  o f s p e c ia l d a m a ge ."  In  a p p a r e n t

r e s p on s e   t o  t h is  r e c om m e n d a t ion ,  s e c t ion  2 2  of t h e  A d m in is tra t ion  o f J u s t ice  A ct ,  1 9 6 9  w a s33

e n a c t e d .   Th is  s ec t ion  a d d e d  a  fu r t h e r  p r ovis ion  t o  t h e  1 9 3 4  le gis la t ion  r e a d in g a s  fo llow s :

     (IA)  Wh ere in  a n y s u ch  proceed in gs  a s  a re m en t ion ed  in  su bs ect ion  (I) of th is  s ect ion
ju dgm en t is  given  for  a  s u m  wh ich  (a pa r t  from  in teres t  on  da m a ges ) exceeds  L 200
a n d  repres en ts  or  in clu des  da m a ges  in  res pect  of pers on a l in ju r ies  to th e p la in t iff
or  a n y oth er  pers on , or  in  res pect  of a  pers on 's  dea th , th en  (with ou t  preju d ice to th e
exercis e of th e power  con fer red  by th a t  s u bs ection  in  rela t ion  to a n y p a r t  of th a t
s u m  wh ich  does  n ot  r epres en t  s u ch  da m a ges ) th e cou r t  s h a ll exercis e th a t  power
s o a s  to in clu de in  th a t  s u m  in teres t  on  th os e da m a ges  or  on  s u ch  pa r t  of th em  a s
th e cou r t  con s iders  a ppropr ia te, u n les s  th e cou r t  is  s a t is fied  th a t  th ere a re s pecia l
rea s on s  wh y n o in teres t  s h ou ld  be given  in  res pect of th os e da m a ges .

     (IB)   An y order  u n der  th is  s ection  m a y provide for  in teres t  to be ca lcu la ted  a t  d ifferen t
ra tes  in  res pect of d ifferen t  pa r ts  of th e per iod  for  wh ich  in teres t  is  given , wh eth er
th a t  per iod  is  th e wh ole or  pa r t  of th e per iod  m en tion ed  in  s u bs ection  (A) of th is
s ect ion .



3 3 . R e p o r t  o f t h e  Q u e e n s la n d  La w  R e fo r m  C o m m is s io n ,  Q . L. R . C .  1 0 ,  (S e p t e m b e r ,  1 9 7 1 ).

3 4 . S u p ra ,  n o t e  1 5 .

3 5 . Ib id .
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          (IC)    For  t h e  a void a n ce  of d ou b t  it  is  h er eb y d ec la r ed  t h a t  in  d e t e r m in in g,  for  t h e
pu rpos es  of a n y en a ctm en t  con ta in ed  in  th e  County  Courts  Act, 1959 , wh eth er  a n
a m ou n t exceeds , or  is  les s  th a n , a  s u m  s pecified  in  th a t  en a ctm en t, n o a ccou n t
s h a ll be ta ken  of a n y power  exercis a b le by vir tu e of th is  s ection  or  of a n y order
m a de in  th e exercis e of s u ch  a  power .

     (ID) In  th is  s ect ion  ''pers on a l in ju r ies " in clu des  a n y d is ea s e a n d  a n y im p a irm en t  of a
pers on 's  ph ys ica l or  m en ta l con dit ion , a n d  a n y referen ce to th e County  Courts  Act,
1959  is  a  r eferen ce to th a t  Act a s  (wh eth er  by vir tu e of th e Ad m inis tra tion  of Jus tice
Act, 1969  or  oth erwis e) th a t  Act  h a s  effect  for  th e t im e bein g.

C om p a r a b le  le gis la t ion  h a s  r e c e n t ly  b e e n  r e c om m e n d e d  for  a d op t ion  in  Q u e e n s la n d  b y t h e

La w  R e for m  C om m is s ion  of t h a t  S t a t e ,   a n d  h a s  r e c e n t ly  b e e n  e n a c t ed  in  S ou t h  Au s t r a lia ,  a n d34 35

Ne w  S ou t h  Wa le s .   Th e  im p a c t  of t h is  le gis la t ion  is  e xa m in e d  in  C h a p t e r  III.36



1 . C f.   Am e r ic a n  La w  In s t it u t e ,  R e s t a t e m e n t  o f C o n t r a c t s ,  p a r a .  3 3 7  (a ) (1 9 3 2 ).

2 .  Id . ,  Illu s t r a t io n  3 .

33 .. Id . ,  C o m m e n t  (a ) o n  c la u s e  (b ).
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CHAPTER III                     THE QUESTION OF PRINCIPLE

          

It  s ee m s  u s e fu l t o  a p p r oa c h  t h e  p r ob le m  of d e t e r m in in g w h e t h e r  p r e ju d gm e n t  in t e r e s t  s h ou ld

b e  a w a r d e d  a n d ,  if s o ,  u p on  w h a t  b a s is ,  b y c on s id e r in g s om e  s p e c ific  s it u a t ion s :

A. E c o n o m ic  H a rm :  B re a c h  o f Co n t ra c t ,  E t c .

(a ) A  le n d s  $ 1 0 0  t o  B ,  r e p a ya b le  u p on  a  s p e c ifie d  d a t e .   B  d oe s  n o t  r e p a y on  d u e  d a t e .

Th e  p r e s e n t  la w  a p p e a r s  t o  p r e c lu d e  r e c ove r y o f in t e r e s t  p r ior  t o  ju d gm e n t  in  t h is  c a s e ,  u n le s s  t h e

p r om is e  t o  r e p a y fa lls  w it h in  t h e  t e r m s  of s e c t ion  2 8  of Lord  Te n te rd e n 's  A ct .   It  s e e m s  c le a r  b e yon d

d ou b t ,  h ow e ve r ,  t h a t  if B  h a d  r e p a id  on  d u e  d a t e ,  A  w ou ld  h a ve  b e e n  a b le  t o  in ve s t  t h a t  m on e y a t

m a r k e t  r a t e s  of in t e r e s t .   E le m e n t a r y  ju s t ic e  w ou ld  s e e m  t o  r e q u ir e  t h a t  B  c om p e n s a t e  A  fo r  h is

fa ilu r e  t o  p u t  A  in  fu n d s  a t  t h e  p r op e r  t im e .

(b ) A  p e r for m s  s e r vic e s  fo r  o r  s u p p lie s  good s  t o  B ,  t h e  m o n e y va lu e  of w h ic h  is  e it h e r

s t a t e d  

in  t h e  c on t r a c t  o r  is  a s c e r t a in a b le  b y m a t h e m a t ic a l c om p u t a t ion  fr om  a  s t a n d a r d  fixe d

in  t h e  c on t r a c t ,  o r  fr om  e s t a b lis h e d  m a r k e t  p r ic e s  or  s om e  o t h e r  ob jec t ive  c r it e r ia . 1

Th e  s it u a t ion  h e r e  d oe s  n o t  d iffe r  in  a n y s ign ific a n t  r e s p e c t  fr om  t h a t  u n d e r  (a ) a b ove ,  e xc e p t  t h a t

t h e  a m ou n t  o f lia b ilit y  o f B  is  m a r gin a lly  le s s  p r e c is e .   A s im p le  e x a m p le  w o u ld  b e  w h e r e  A

c on t r a c t s  t o  s e ll B  a ll t h e  p o t a t oe s  t o  b e  gr ow n  on  A 's  fa r m  d u r in g a  s p e c ifie d  ye a r ,  a t  on e  d o lla r

p e r  b u s h e l.   Th e  p o t a t oe s  a r e  d e live r e d  a s  a gr e e d ,  t h e  a c t u a l a m ou n t  b e in g 1 0 0  b u s h e ls .   No  p a r t

o f t h e  p r ic e  h a s  b e e n  p a id .   Th e  fa c t  is  t h a t  B  s h ou ld  h a ve  p a id  $ 1 0 0  u p on  d e live r y,  a n d  h is  fa ilu r e2

t o  d o  s o  h a s  c a u s e d  A  p r e c is e ly t h e  s a m e  d e p r iva t ion  a s  if A  h a d  le n t  B  $ 1 0 0  r e p a ya b le  u p on  a

s p e c ifie d  d a t e ,  a n d  B  fa ile d  t o  d o  s o .   Th e  e x t e n t  of B 's  lia b ilit y is  o f c ou r s e  d e p e n d e n t  u p on  t h e

e x t e n t  o f A 's  p e r for m a n c e ,  b u t  t h is  c a n n ot  a ffe c t  t h e  ex t e n t  of A's  d e p r iva t ion  on c e  h is  p e r for m a n c e

h a s  b e e n  m e a s u r e d .   Ac c or d in gly,  it  is  s u gge s t ed  t h a t  B 's  lia b ilit y t o  p a y in t e r e s t  on  t h e  $ 1 0 0  r e s t s

u p on  p r e c is e ly t h e  s a m e  p r in c ip le s  a s  in  (a ).

B . Ca s e s  Wh e re  t h e  Co n t ra c t  Th a t  Is  B ro k e n  D o e s  No t  F a ll  In t o  Cla s s  (a ) o r (b)

Th e  p r ob le m  a b ou t  c a s e s  of t h is  k in d  is  t h a t  "t h e  d a m a ge s  a w a r d e d  for  b r e a c h  of c on t r a c t

oft e n  in c lu d e  n o t  on ly t h e  va lu e  o f a  p r om is e d  p e r for m a n c e  r e ga r d ed  a s  a  s u b je c t  o f e xc h a n ge ,  b u t

a ls o  c om p e n s a t ion  fo r  m a n y k in d s  of c on s e q u e n t ia l in ju r y.   Th e  a m ou n t  t o  b e  a w a r d e d  for  s u c h

in ju r y is  o ft e n  ve r y d iffic u lt  t o  d e t e r m in e  . . . "   B u t  t h e  fa c t  is  t h a t  a t  s om e  p o in t  t h e  p la in t iff h a s3



4 .  M c C o r m ic k ,  D a m a g e s  (1 9 3 5 ).

5 .  S e e  g e n e ra lly ,  R e p o r t  o f N e w  Yo r k  La w  R e vis io n  C o m m is s io n ,  s u p ra ,  c h a p t e r  II,  B . ,  n o te  1 7 .

6 .  Ib id .
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s u ffe r e d  a  "d is t in c t  a n d  m e a s u r a b le  fin a n c ia l los s , "   a n d  t h a t ,  t o  t h e  e x t en t  t h a t  t h e  d e fe n d a n t ,4

a t  t h a t  p o in t ,  fa ils  t o  c om p e n s a t e  t h e  p la in t iff,  t h e  la t t e r  w ill s u ffe r  a n  a d d it ion a l los s  t h a t  c a n  on ly

b e  a d e q u a t e ly c om p e n s a t ed  fo r  b y p a ym e n t  of in t e r e s t .

          

Th e  p r ob le m  m a y b e  illu s t r a t e d  b y a n  e xa m p le .   S u p p os e  B  u n d e r t a k e s ,  fo r  $ 1 0 ,0 0 0 ,  t o  b u ild

a n d  in s t a ll a  m a c h in e  fo r  A ,  w it h  a  p r od u c t ive  c a p a c it y  of 5 0 0  u n it s  p e r  d a y.   Th e  m a c h in e  is

in s t a lle d ,  a n d  t h e  p r ic e  p a id ,  b u t  t h e  m a c h in e  is  t o t a lly  d e fe c t ive ,  a n d  com p le t e ly w or t h le s s .   A

c la im s  d a m a ge s  fo r  b r e a c h  of c on t r a c t .   H e  w ill r e c ove r  t h e  $ 1 0 ,0 0 0 ,  p lu s  a n  a m o u n t  fo r  los s  o f

p r ofit s ,  a t  a  r a t e ,  s a y,  o f $ 3 ,0 0 0  p e r  a n n u m .   Wh a t  h e  w ill n o t  r e c ove r  is  t h e  in c om e  flow  fr om  t h e

fir s t  d o lla r  of p r o fit  h e  w ou ld  h a ve  r e c e ive d  h a d  t h e  m a c h in e  p e r for m e d  a s  p r om is e d  -  in  o t h e r

w or d s ,  h e  w ill n o t  r e c ove r  t h e  in ve s t m e n t  va lu e  o f t h a t  d o lla r  fo r  t h e  p e r iod  fr om  t h e  d a t e  w h e n  h e

w ou ld  h a ve  e a r n e d  it ,  t o  ju d gm e n t .

          

Th e  p o in t  a b ou t  a n  a w a r d  of d a m a ge s  fo r  b r e a c h  o f c on t r a c t  is ,  o f c ou r s e ,  t h a t  it  is  d e s ign e d

t o  p la c e  t h e  p la in t iff in  t h e  p os it ion  h e  w ou ld  h a ve  b e e n  h a d  t h e  con t r a c t  b e e n  p r op e r ly p e r for m e d

w h e n  p e r for m a n c e  w a s  d u e .   To  t h e  e x t en t  t h a t  r e a s on a b le  c om p e n s a t ion  t a k e s  n o  a c c ou n t  of t h e

d e la y in  r e s t o r in g t h e  p la in t iff t o  h is  b a r ga in e d  for  p os it ion ,  (i. e . ,  in  o u r  e xa m p le ,  t h e  in ve s t m e n t

va lu e  o f t h e  fir s t  d o lla r ) it  fa ils  t o  d o  a  c om p le t e  job .   In  p r in c ip le ,  t h e r e for e ,  it  w ou ld  s e e m  t o  fo llow

t h a t  in t e r e s t  s h ou ld  b e  r e c ove r a b le  a s  a  m a t t e r  o f r igh t  in  t h is  c a s e  t oo .

          

Th e  a r gu m e n t  a ga in s t  a  r igh t  t o  in t e r e s t  in  t h is  s it u a t ion  t u r n s  on  t h e  im p r e c is ion ,  a t  t h e

d a t e  o f t h e  b r e a ch ,  o f t h e  c os t  o f t h e  b r e a c h  t o  t h e  p la in t iff.   F or  t h is  r e a s on ,  s o m e  ju r is d ic t ion s

h a ve  t a k e n  t h e  vie w  t h a t  a n  a w a r d  of in t e r e s t  s h ou ld  n o t  b e  m a d e  in  t h e s e  c ir c u m s t a n c e s ; o t h e r s

h a ve  a llow e d  in t e r e s t  on  a  d is c r e t ion a r y b a s is  on ly.   In  1 9 2 7 ,  h ow e ve r ,  Ne w  Yor k  e n a c t e d  le gis la t ion

givin g a  r igh t  t o  in t e r e s t  on  u n liq u id a t e d  c la im s  for  d a m a ge s  fo r  b r e a c h  of c on t r a c t .   Th e r e  is  n o5

e vid e n c e  t h a t  a d op t ion  of t h is  p r ovis ion  h a s  c a u s e d  u n d u e  d iffic u lt y for  t h e  c ou r t s  o r  h a r d s h ip  t o

d e fe n d a n t s ,  a n d  it  is  s u gge s t e d ,  t h e r e for e ,  t h a t  t h e  a p p r op r ia t e  p r in c ip le  t o  a d op t  in  c on t r a c t  c a s e s6

is  t o  a llow  in t e r e s t  a s  d a m a ge s  a s  a  m a t t e r  of r igh t  in  c on t r a c t  b a s e d  c la im s  for  p ec u n ia r y los s .

C. E c o n o m ic  H a rm : To rt

         

Th e  la w  of B r it is h  C olu m b ia  a t  p r e s e n t  a llow s  in t e r e s t  in  t h e  d is c r e t ion  o f t h e  c ou r t  on ly in

t h e  t w o c a s e s  r e fe r r e d  t o  in  s e c t ion  2 9  of Lord  Te n te rd e n 's  A ct :  t r ove r ,  w h ich  is  e s s e n t ia lly

c on ve r s ion  of c h a t t e ls ,  a n d  t r e s p a s s  d e  b on is  a s p orta t is ,  e s s e n t ia lly  t h e  d a m a ge ,  d e s t r u c t ion  or

o t h e r  in t e r fe r en c e  w it h  c h a t t e ls  in  t h e  p os s e s s ion  of a n o t h e r .   In  t h e s e  c a s e s ,  t h e  n or m a l m e a s u r e

of r e c ove r a b le  d a m a ge  is  t h e  va lu e  o f t h e  good s  a t  t h e  t im e  of t h e  w r on gfu l in t e r fe r e n c e ,  a n d  t h e

s t a t u t e  p e r m it s  a n  a w a r d  of in t e r e s t  ove r  a n d  a b ove  t h a t  s u m .

          

Th e r e  d oe s  n o t  s ee m  a n y s ou n d  r e a s on  for  d is t in gu is h in g,  in  r e s p e c t  of e n t it lem e n t  t o

in t e r e s t ,  b e t w e e n  c a s e s  in  w h ich  e c on om ic  los s  is  d u e  t o  t h e  t w o n a m e d  t o r t s ,  a n d  t h os e  w h e r e  it

is  d u e  t o  a n y o t h e r  t o r t iou s  a c t ivit y  o f t h e  d e fe n d a n t ,  n or  is  t h e r e  a n y s ou n d  p o lic y t h a t  r e q u ir e s

a  d is t in c t ion  t o  b e  d r a w n  b e t w e e n  in va s ion  o f p e r s on a l a n d  r e a l p r op e r t y in t e r e s t s .   Mor e ove r ,  t h e r e

is  n o  r e a s on  a t  a ll w h y lia b ilit y  in  t o r t  fo r  e con om ic  los s  s h ou ld ,  in  r e s p e c t  o f in t e r e s t ,  b e  a  m a t t e r

of d is c r e t ion ,  w h ile  in  c on t r a c t ,  if t h e  a r gu m e n t s  in  t h e  p r e c e d in g p a r a gr a p h s  a r e  s ou n d ,  it  s h ou ld



7 . (1 9 0 7 ) 8 8  P .  1 0 0 3 .

8 . O n e  r e s p o n d e n t  fa vo u r e d  d r a w in g  a  d is t in c t io n  b e t w e e n  c la im s  in  t o r t  a n d  c la im s  in  c o n t r a c t .   H e  fe lt  t h a t  t h e

"in fla t io n a r y” t r e n d  in  p e r s o n a l in ju r y  a w a r d s  p u t  a  p r e m iu m  o n  d e la y  b y  p la in t iffs  w h ic h  w o u ld  b e  a g gr a va t e d  b y

a n  a w a r d  o f in t e r e s t  a s  a  m a t t e r  o f r igh t .   H e  fa vo u r e d  t h e  a w a r d  o f p r e ju d gm e n t  in t e r e s t  t o  b e  in  t h e  d is c r e t io n  o f

t h e  t r ia l J u d ge  a s  t o  b o t h  e n t it le m e n t  a n d  t h e  p e r io d  d u r in g  w h ic h  it  a c c r u e s .   An o t h e r  r e s p o n d e n t  t h o u gh t  t h e

a w a r d  o f in t e r e s t  a s  o f r igh t  m igh t  c a u s e  d e fe n d a n t s  t o  c o m p r o m is e  a c t io n s  o r  a p p e a ls  w h ic h  o u gh t  t o  vigo r o u s ly

d e fe n d e d .   H e ,  t o o ,  fa vo u r e d  le a vin g  p r e ju d gm e n t  in t e r e s t  t o  t h e  d is c r e t io n  o f t h e  ju d ge .   Th e  g ivin g  o f a  d is c r e t io n  t o

d e n y  in t e r e s t  t o  t h e  p la in t iff w h o  w o u ld  b e  o t h e r w is e  e n t it le d  t o  it  is  d is c u s s e d  in  C h a p t e r  4  C  o f t h is  R e p o r t .

9 . [1 9 7 0 ] 2  Q . B . D .  1 3 0 .   Th e  r e m a r k s  o f t h e  le a r n e d  ju d ge  w e r e ,  s t r ic t ly  s p e a k in g ,  o b it e r ,  s in c e  t h e  le g is la t io n  d id  n o t

a p p ly  t o  t h e  c a s e  b e fo r e  h im .   It  is  c le a r ,  n e ve r t h e le s s ,  t h a t  t h e  ju d gm e n t  in  J e f fo rd  v .  G e e  is  a c c e p t e d  b y  t h e  E n g lis h

c o u r t s  a s  la y in g  d o w n  t h e  r e le va n t  gu id e lin e s .

1 0 . [1 9 7 0 ] 2  Q . B . D .  1 3 0 ,  1 4 7 .

1 1 . Fa ta l A cc id e n t s  A c t ,  1 8 4 6 - 1 9 5 9 .
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b e  a  m a t t e r  of r igh t .   Th e  p o in t  w a s  s u c c in c t ly e xp r e s s e d  b y t h e  S u p r e m e  C ou r t  o f U t a h  in  Fe ll v.

Un ion  Pa cific  R y .  C o. ,  a s  fo llow s :7

     If a  pers on 's  property is  des troyed  or  da m a ged , wh y is  h e n ot  en t it led  to be com pen s a ted  to
th e fu ll exten t  of its  va lu e in  m on ey s o th a t  h e m a y rep lace th e s a m e with  oth er  proper ty of a  like
n a tu re? If on  th e da y of its  in ju ry or  des tru ct ion  h e res tores  or  rep la ces  it  with  h is  own  m on ey,
wh y is  h e n ot  en tit led  to in teres t  on  th a t  m on ey to th e da te of repa ym en t? If h e h a d  loa n ed  th e
m on ey to s om eon e, h e cer ta in ly wou ld  be en tit led  to in teres t , a n d , if h e borrowed  it  from
s om eon e, h e wou ld  lik ely h a ve to pa y in teres t  for  its  u s e.  By bein g a wa rded  lega l in teres t ,
th erefore, h e is  s im ply p la ced  in  s ta tu s  qu o, a n d  n oth in g s h or t  of th is  is  fu ll com pen s a tion , an d
th a t  is  ju s t  wh a t  th e la w a im s  to a ccom plis h .  Is  it  a n  a n s wer  to s a y th a t  t h e da m a ges  a re
u n liqu ida ted , a n d  th erefore in teres t  is  n ot  to be a llowed? Th is , to ou r  m in ds , is  n o rea s on  a t  a ll
in  ca s e of in ju ry to or  des tru ct ion  of proper ty.  In  a ll s u ch  ca s es  th e pa r ty s u s ta in in g th e los s  is
lim ited  in  h is  recovery to th e m a rket  or  actu a l va lu e of th e p roper ty a t  th e t im e of th e in ju ry or
des tru ct ion .  Moreover , h e m u s t  es ta b lis h  th e a m ou n t of th e los s  by s om e fixed  ru le or  s ta n da rd ,
a n d  th e eviden ce m u s t  be con fin ed  th ereto, a n d  eith er  th e cou r t  or  ju ry m u s t  fin d  th e va lu e in
a ccorda n ce with  th e eviden ce.  In  th e cla s s  of ca s es , th erefore, wh ere th e da m a ge is  com plete,
a n d  th e a m ou n t of th e los s  is  fixed  a s  of a  pa r t icu la r  t im e, th ere is  - th ere ca n  be - n o rea s on  wh y
in teres t  s h ou ld  be with h eld  m erely becau s e th e dam a ges  a re u n liqu ida ted .

In  t h e  w or k in g p a p e r ,  t h e  C om m is s ion  t e n t a t ive ly c on c lu d e d  t h a t  a ll c a s e s  in vo lvin g d a m a ge s

t o  t h e  e c on om ic  in t e r e s t s  o f t h e  p la in t iff s h ou ld  b e  t r e a t e d  a c c or d in g t o  t h e  s a m e  p r in c ip le :  t h a t

in t e r e s t  a s  d a m a ge s  b e  r e c ove r a b le  a s  a  m a t t e r  o f r igh t .   Mor e ove r ,  t h e  C om m is s ion  c ou ld  s e e  n o

r e a s on  of p r in c ip le  fo r  d is t in gu is h in g c la im s  in  r e s p ec t  o f e con om ic  los s  a r is in g in  c on t r a c t  o r  t o r t ,

fr om  t h os e  a r is in g  in  a n y o t h e r  w a y.   Th e  w or k in g p a p e r  p r op os e d  t h a t  a ll b e  t r e a t e d  a lik e  in

r e s p e c t  of t h e  e n t it le m e n t  t o  in t e r e s t .

          

M os t  of t h e  r e s p on s e s  t o  t h e  w o r k in g  p a p e r  w h ic h  t h e  C om m is s ion  r e c e ive d  fa vou r e d  t h e

a p p r oa c h  w e  h a d  t a k e n .   Th e  s u b m is s ion s  o f t h os e  r e s p on d e n t s  w h o  w e r e  c r it ic a l o f t h e  a p p r oa c h8

h a ve  n o t  p e r s u a d e d  t h e  C om m is s ion  t h a t  t h e  p r in c ip le  s h ou ld  b e  a b a n d on e d .

D . F u t u re  E c o n o m ic  Lo s s

          

It  r e m a in s  t o  b e  c on s id e r e d  w h e t h e r  t h e r e  s h ou ld  b e  a n y e xc e p t ion s  t o  t h is  ge n e r a l p r in c ip le .

In  J e fford  v.  Ge e ,  Lor d  D e n n in g M .R . ,  in t e r p r e t in g t h e  p r ovis ion s  of t h e  1 9 6 9   a m e n d m e n t  t o  t h e9



1 2 . R . S .B . C .  1 9 6 0 ,  c .  1 3 8 .

1 3 . [1 9 7 0 ] 2  Q . B . D .  1 3 0 ,  1 4 8  (e m p h a s is  a d d e d ).

1 4 . W a lk e r ,  In t e r e s t  o n  D a m a g e s ,  (1 9 7 0 ) 1 2 0  N e w  L. J .  3 0 8 ,3 1 0 .
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E n glis h  le gis la t ion ,  c on c lu d e d  t h a t :10

     

     Wh ere th e los s  or  da m a ge to th e p la in t iff is  fu ture pecuniary  los s , e.g. los s  of fu tu re ea rn in gs ,
th ere sh ou ld  in  pr in cip le be no in teres t .  Th e ju dges  a lways  give th e p res en t  va lu e a t  th e da te of
tr ia l, i.e.,  th e s u m  wh ich , in ves ted  a t  in teres t , wou ld  be s u fficien t  to com pen s a te th e p la in t iff for
h is  fu tu re los s , h a vin g rega rd  to a ll con tin gen cies .  Th ere s h ou ld  be n o in teres t  a wa rded  on  th is :
beca u s e th e p la in t iff will n ot  h a ve been  kep t  ou t  of a n y m on ey.  On  th e con tra ry, h e will h a ve
received  it  in  a dva n ce.

O n  t h e  o t h e r  h a n d ,  Lor d  D e n n in g c on s id e r e d  t h a t  in  c a s e s  a r is in g u n d e r  t h e  U n it e d  Kin gd om

Fa ta l A ccid e n ts  A ct ,  w h ic h  c or r e s p on d s  t o  t h e  Fa m ilie s ' C om p e n s a tion  A ct  in  B r it is h  C olu m b ia11 12

t h e r e  s h ou ld  b e  n o  s p e c ia l t r e a t m e n t  a c c or d e d  t o  fu t u r e  ec on om ic  los s .   All e le m e n t s  of t h e  a w a r d

s h ou ld  c a r r y in t e r e s t  fr om  t h e  d a t e  o f s e r vice  of t h e  w r it .   Th e  b a s is  fo r  t h is  vie w  is  t h a t ,  in

Fa m ilie s ' C om p e n s a tion  A ct  c a s e s ,  t h e  c ou r t s

    

     ... awa rd  on e lu m p s u m  ca lcu la ted  by ta k in g th e yea r ly pecu n ia ry los s  a n d  m u ltip lyin g it  by

a  n u m ber  of yea rs ' pu rch a s e.  Th e cou r ts  do n ot  d ivide it  in to two pa r ts , s u ch  a s  s pecia l da m a ge
u p  to da te of t r ia l a n d  fu tu re los s  a fter  th e da te of t r ia l.  They  trea t it a s  d am age in flicted  once and
for a ll a t the tim e of the accid en t.1 3

Th e  c on flic t  b e t w e e n  t h e s e  t w o a p p r oa c h e s  is  r e a d ily a p p a r e n t ,  a n d ,  in d e e d ,  Lor d  D e n n in g 's

vie w  h a s  b e e n  c r it ic ized  p r e c is e ly on  t h e  gr ou n d  of in c on s is t e n c y:14

     In  th is  type of ca s e in va r ia b ly a bou t  80  per  cen t  of th e da m a ges  is  in  res pect  of fu tu re

fin a n cia l los s  ru n n in g from  th e da te of tr ia l on wa rds  a n d  it  is  d ifficu lt  to a pprecia te th e logic of
th e a rgu m en ts  u s ed  by th e cou r t  to ju s t ify th e pa ym en t of in teres t  on  th es e da m a ges  a n d  yet  to
refu s e it  for  oth er  cla im s  for  fu tu re fin a n cia l los s .

It  m a y b e  c on c e d e d  t h a t  t h e  in c on s is t e n c y is  d ifficu lt  t o  ju s t ify .   Th e  q u e s t ion  n e ve r t h e le s s

r e m a in s  a s  t o  w h ic h  of t h e  t w o a p p r oa c h e s  is  p r e fe r a b le .   Th e  C om m is s ion  h a s  c on c lu d e d  t h a t

p os t - t r ia l e c on om ic  los s  s h ou ld  n o t  c a r r y in t e r e s t  fo r  a n y p r e t r ia l p e r iod .   Th e  p u r p os e  of a n  a w a r d

of in t e r e s t  is  t o  c om p e n s a t e  t h e  p la in t iff.   Th e  m e t h od  of c a lcu la t in g d a m a ge s  in  N on -Fa ta l A ccid e n t

A ct c a s e s  r e fe r r e d  t o  b y Lor d  D e n n in g in vo lve s  a  c a lcu la t ion  of p r e s e n t  va lu e  a t  t h e  d a t e  of t r ia l.

Th a t  s h ou ld  p r op e r ly c om p e n s a t e  t h e  p la in t iff,  a n d ,  in  t h is  s e n s e ,  is  good  e con om ic s .   An y fu r t h e r

s u m  c ou ld  on ly b e  ju s t ifie d  on  a  p e n a lt y t h e or y ,  w h ic h  t h e  C om m is s ion  r e je c t s .

E . No n -E c o n o m ic  H a rm :  Co n t ra c t  a n d  To rt



1 5 . S u p ra ,  p a g e  1 4 .

1 6 . M c C o r m ic k ,  D a m a g e s ,  2 2 6  (1 9 3 5 ).

1 7 . S e e  R e p o r t  o f N e w  Yo r k  La w  R e vis io n  C o m m is s io n ,  s u p ra ,  c h a p t e r  II,  B . ,  n o te  1 7 .

1 8 . Ib id .

1 9 . S u p ra ,  c h a p t e r  II,  B . ,  n o te  1 5 .
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Th e  c om m on e s t  e xa m p le  o f t h e  la w  "c om p e n s a t in g" fo r  n on -ec on om ic  h a r m  is ,  o f c ou r s e ,  t h e

c a s e  of d a m a ge s  fo r  p a in  a n d  s u ffe r in g a n d  los s  of a m e n it ie s  in  p e r s on a l in ju r y c a s e s .   B u t  t h is  is

n o t  t h e  on ly c a s e :  c om p e n s a t ion  fo r  n on -e c on om ic  los s  m a y a ls o  b e  r e c ove r e d  in  lib e l a n d  s la n d e r ,

a n d  in  c e r t a in  m a t r im on ia l c a u s e s .

          

It  w ill b e  r e c a lle d  t h a t  t h e  La w  R e vis ion  C om m it t e e  in  1 9 3 4  e xp r e s s ly r e je c t e d  t h e  n o t ion  t h a t

"c om p e n s a t ion ” fo r  n on -ec on om ic  los s  s h ou ld  b e  t r e a t e d  d iffe r e n t ly  t h a n  fo r  e c on om ic  los s .   Th e15

a r gu m e n t  t h a t  s u c h  a  d is t in c t ion  s h ou ld  b e  d r a w n  h a s ,  h ow e ve r ,  b e e n  m a d e ,  a n d  m u s t  b e  d e a lt

w it h .

A c on c is e  s t a t e m e n t  o f t h e  gr ou n d s  fo r  n o t  a w a r d in g in t e r e s t  on  d a m a ge s  fo r  n on -e c on om ic

los s  is  s e t  ou t  b y Mc C o r m ic k :16

     It  is  t ru e th a t  cou r ts  a wa rd  m on ey da m a ges  for  pa in , m en ta l s u ffer in g, h u m ilia t ion , a n d

dis gra ce, bu t  th e proces s  of m ea s u rem en t is  in  a  s en s e a n  a rb itra ry on e, in  wh ich  th e cou r t  or
ju ry a s s es s in g da m a ges  exercis e a  la t itu de a n d  freedom  differen t  in  kin d  from  th e dis cret ion
a llowed  in  th e m ea s u rem en t of in ju r ies  of a  pecu n ia ry s or t .  Wh ere a  ju ry con s iders , with ou t  a n y
s tan da rds  excep t  a  gen era l s tan da rd  of rea s on a blen es s  a n d  res tra in t , th e a m ou n t  of m on ey to
be a wa rded  a  p la in t iff for  th e d is gra ce of bein g fa ls ely a ccu s ed  of m u rder , it  wou ld  s erve lit t le
pu rpos e to give th em  s pecifica lly a  fu r th er  d is cret ion  to a dd  in teres t , wh ere th e figu re to be
a rr ived  a t  is  a lm os t  wh olly d is cretion a ry or  "a t  la rge." Con s equ en tly, it  is  gen era lly a greed th a t
ju r ies  s h ou ld  n ot  be d irected  to a llow even  a s  a  m a tter  of d is cretion , in teres t  u pon  da m a ges  given
for  pa in , s u ffer in g, h u m ilia t ion , a n d  oth er  like n on pecu n ia ry in ju r ies  in  a ct ion s  for  as s a u lt , libel
or  s la n der , pers on a l in ju r ies , b rea ch  of prom is e of m a rr ia ge, s edu ction , m a liciou s  pros ecu tion ,
fa ls e im pr is on m en t, or  cr im in a l con versa t ion .  Sim ila r  con s idera t ion s  a pp ly to exem pla ry
da m a ges  wh ich  a re a wa rded , n ot  a s  com pen s a t ion  a t  a ll, bu t  a s  pu n is h m en t .

Th is  a r gu m e n t ,  it  w ill b e  n o t e d ,  h a s  b e e n  r e jec t e d  b y t h e  U n it e d  Kin gd om  Pa r lia m e n t  in  t h e

1 9 6 9  a m e n d m e n t  t o  t h e  La w  R e form  A ct  o f 1 9 3 4 .   Th e  s u b s t a n c e  of it  w a s  r e jec t e d  b y t h e  La w

R e vis ion  C om m is s ion  of t h e  S t a t e  of Ne w  Yor k  in  1 9 6 6 ,  w h e n  it  r e c om m e n d e d  le gis la t ion  c r e a t in g

a  r igh t  t o  r e c ove r  in t e r e s t  in  p e r s on a l in ju r y c a s e s .   It  h a s  b e e n  r e je c t e d  in  a  la r ge  n u m b e r  o f17

ot h e r  s t a t e s  in  t h e  U n it e d  S t a t e s ,  a n d  in  Au s t r a lia .18 19

Th e  e s s e n c e  of t h e  a r gu m e n t  is  t h a t  s in c e  t h e  los s  is  n on -e c on om ic ,  it  is  a b s u r d  t o  a p p ly

e c on om ic  c r it e r ia  t o  it .   Th is ,  o f c ou r s e ,  w ou ld  w a r r a n t  a n  e xc e p t ion  in  t h e  c a s e  o f a w a r d s  fo r

n on -e c on om ic  los s ,  t o  t h e  n or m a l r u le  t h a t  in t e r e s t  d oe s  r u n  fr om  t h e  d a t e  of ju d gm e n t .   Ye t  n o

on e  h a s  m a d e  t h is  a r gu m e n t ,  a n d  d ou b t le s s  fe w  w ou ld .   Th is ,  h ow e ve r ,  m a y b e  a  d e b a t in g p o in t .
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Th e  s u b s t a n t ia l a r gu m e n t  is  t h a t  t h e  e ffe c t  of t h e  ju d gm e n t  is  t o  d e c la r e  a  lia b ilit y  t o  p a y w h ic h ,

h a d  t h e  d e fen d a n t  d is c h a r ge d  it  w h e n  t h e  c la im  w a s  m a d e ,  w ou ld  h a ve  e n a b le d  t h e  p la in t iff t o

e n joy t h e  fr u it s  o f t h os e  fu n d s  fr om  t h e  d a t e  o f p a ym en t .   Th e  d e fe n d a n t 's  fa ilu r e  t o  d is c h a r ge  t h e

lia b ilit y  d e p r ive s  t h e  p la in t iff o f t h e  u s e  of t h os e  fu n d s  a n d  for  t h a t  d e p r iva t ion ,  t h e  d e fe n d a n t

ou gh t  t o  c om p e n s a t e  t h e  p la in t iff.

Th e  s im p le  fa c t  is ,  h ow eve r ,  t h a t ,  a s  Mc C or m ic k  p u t s  it :20

     Wh a tever  th e n a tu re of th e cla im , a  s a t is fa ction  by a  pa ym en t of $1 ,0 0 0  on e yea r  a fter
dem a n d is  wor th  m ore to th e cla im a n t th a n  th e s a m e s u m  a wa rded  two yea rs  a fter  dem a n d.
In teres t  is  a wa rded  a fter  ju dgm en t  on  s u ch  a  cla im .  Wh y s h ou ld  n ot  th e a m ou n t  of th e la t ter
verd ict  be a d ju s ted  to a ccord  with  th e econ om ic fa cts ?

Mc C or m ic k  u s e s  t h is  a r gu m e n t  t o  s u p p or t  a  d is c r e t ion  in  t h e  c ou r t  t o  a w a r d  in t e r e s t .   In  t h e

op in ion  of t h e  C om m is s ion ,  h ow e ve r ,  it  is  eq u a lly  a p t  t o  s u p p or t  a  r igh t  t o  in t e r e s t  in  t h e s e  c a s e s ,

a n d  t h is  is  t h e  C om m is s ion 's  r ec om m e n d a t ion .

          

Th e  q u e s t ion  on c e  a ga in  a r is e s  w h e t h e r  a  d is t in c t ion  s h ou ld  b e  m a d e  b e t w e e n  p r e t r ia l a n d

p os t - t r ia l lo s s e s .   In  t h e  C om m is s ion 's  op in ion ,  it  s h ou ld  n o t .   As  Lor d  D e n n in g p o in t e d  ou t  in

J e fford  v.  Ge e ,  "It  is  n o t  p os s ib le  t o  s p lit  t h os e  m is for t u n e s  in t o  t w o p a r t s ; t h os e  oc c u r r in g b e for e

t h e  t r ia l a n d  t h os e  a ft e r  it .   Th e  c ou r t  a lw a ys  a w a r d s  c om p e n s a t ion  fo r  t h e m  in  on e  lu m p  s u m

w h ic h  is  b y it s  n a t u r e  in d ivis ib le ."   Th is  vie w  is ,  o f c ou r s e ,  d iffe r en t  t o  t h a t  t a k e n  b y t h e21

C om m is s ion  in  r e s p e c t  t o  p os t - t r ia l e c on om ic  los s .   B u t  Lor d  D e n n in g 's  vie w  is  a  p r a c t ic a l on e ,  t h e

m or e  s o  in  B r it is h  C o lu m b ia ,  w h e r e  a c t ion s  of t h is  k in d  a r e  s o  fr e q u e n t ly  t r ie d  b e for e  ju r ie s .

          

It  s h ou ld  b e  r e -e m p h a s ize d  a t  t h is  p o in t  t h a t  in  t h e  op in ion  of t h e  C om m is s ion ,  t h e

e n t it le m e n t  t o  in t e r e s t  is  b a s e d  u p on  t h e  fa c t  t h a t  t h e  p la in t iff ou gh t  t o  b e  c om p e n s a t e d  for  t h e  fa c t

t h a t  h e  h a s  b e e n  for c e d  t o  w a it  fo r  p a ym e n t .   It  is  s im p ly ir r e le va n t  w h e t h e r  t h e  d e fe n d a n t  h a d  a n y

good  r e a s on s  fo r  fa ilin g t o  p u t  t h e  p la in t iff in  fu n d s  a t  a n  e a r lie r  d a t e .   D e fe n d a n t s  m u s t  p a y

in t e r e s t  b e c a u s e  t h e y h a ve  d e la ye d  in  p a yin g t h e  "p r in c ip a l, " n o t  b e c a u s e  t h e y h a ve  d e la ye d

u n n e ce s s a rily  in  d o in g s o .   In d e e d ,  it  is  p e r h a p s  a s  w e ll t o  p o in t  ou t  t h a t  s u c h  e vid e n c e  a s  e x is t s

on  t h e  im p a c t  of s t a t u t or y p r ovis ion s  fo r  t h e  p a ym en t  of p r e ju d gm e n t  in t e r e s t  u p on  lit iga t ion  d e la y

is ,  a t  b e s t ,  e q u ivoc a l. 22

Th e  C om m is s ion  r e c om m e n d s :

1 . R e form in g  le g is la t ion  s h ou ld  cle a rly  e m b od y  th e  p rin cip le  th a t  in te re s t  is  a  form  of

com p e n s a tion  for th e  los s  of  u s e  of  m on e y .

2 . In te re s t  p rior to  ju d gm e n t  b e  re cov e ra b le  a s  a  m a tte r of  righ t , re ga rd le s s  of  th e  n a tu re  of

th e  ca u s e  of  a ction , in  a ll a ction s  for th e  re cov e ry  of  a  ju d gm e n t  s ou n d in g  in  m on e y .
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3 . Th e  on ly  e x ce p tion  to  th e  re com m e n d a tion  th a t  in te re s t  p rior to  ju d gm e n t b e  re cov e ra b le

a s  a  m a tte r of  righ t  s h ou ld  b e  th a t  n o in te re s t  b e  re cov e ra b le  on  e con om ic los s e s  a ris in g

a fte r th e  d a te  of  tria l.
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CHAPTER IV SOME SPECIAL PROBLEMS

A. Th e  D a t e  fro m  Wh i c h  In t e re s t  S h o u ld  R u n

Th e  U n it e d  Kin gd om  le gis la t ion  c on fe r s  a  d is c r e t ion  o n  t h e  cou r t  t o  d e t e r m in e  t h e  p e r iod  ove r

w h ich  in t e r e s t  p r ior  t o  ju d gm e n t  s h ou ld  b e  c a lcu la t e d ,  a n d  in  J e fford  v.  Ge e ,  Lor d  D e n n in g la id1

d ow n  t h e  fo llow in g p r op os it ion s  c on c e r n in g t h e  e xe r c is e  of t h a t  d is c r e t ion  in  p e r s on a l in ju r y c a s e s .

1 . S p e c ia l D a m a ge  -  Ac t u a l Pe c u n ia r y Los s  t o  t h e  D a t e  of Tr ia l

Wh ile  "in  p r in c ip le ,  t h e  p la in t iff s h ou ld  b e  a w a r d e d  in t e r e s t  on  t h e  s u m  w h ic h  r e p r e s e n t s  t h e

los s  a s  fr om  t h e  d a t e  it  w a s  in c u r r e d "  t h e  a m ou n t s  of in t e r e s t  a t  s t a k e  a r e  ge n e r a lly  n o t  la r ge2

e n ou gh  t o  w a r r a n t  m in u t e  a t t e n t ion  t o  d e t a il,  a n d  "in  a ll o r d in a r y c a s e s  . . .  it  w ou ld  b e  fa ir  t o  a w a r d

in t e r e s t  on  t h e  t o t a l s u m  of s p e c ia l d a m a ge s  fr om  t h e  d a t e  of t h e  a cc id e n t  u n t il t h e  d a t e  of t r ia l"

a t  h a lf t h e  n or m a l r a t e . 3

2 . P a in  a n d  S u ffe r in g a n d  Los s  of Am e n it ie s

         

"In t e r e s t  s h ou ld  b e  a w a r d e d  on  t h is  lu m p  s u m  a s  fr om  t h e  t im e  w h e n  t h e  d e fe n d a n t  ou gh t

t o  h a ve  p a id  it ,  b u t  d id  n o t : fo r  it  is  on ly fr om  t h a t  t im e  t h a t  t h e  p la in t iff c a n  b e  s a id  t o  h a ve  b e e n

k e p t  ou t  o f t h e  m on e y .   Th is  t im e  m igh t  in  s om e  c a s e s  b e  t a k e n  t o  b e  t h e  d a t e  o f le t t e r  b e for e

a c t ion ,  b u t  a t  t h e  la t e s t  it  s h ou ld  b e  t h e  d a t e  w h e n  t h e  w r it  w a s  s e r ve d ."4

          

Th e s e  ob s e r va t io n s  a r e  c on fin e d ,  of c ou r s e ,  t o  p e r s on a l in ju r y c la im s .   E ve n  w it h in  t h a t

c on t e x t ,  t h e y h a ve  b e e n  s e ve r e ly c r it ic ize d .   It  s h ou ld  b e  n o t e d ,  m or e ove r ,  t h a t  t h e  Win n  C om m it t e e

on  Pe r s on a l In ju r ie s  Lit iga t ion  r e c om m e n d ed  t h a t  in t e r e s t  a w a r d s  on  a ll ge n e r a l d a m a ge s  s h ou ld

u n  fr om  t h e  d a t e  of in ju r y,  a n d  on  s ix -m on t h ly t o t a ls  of s p e c ia l d a m a ge .5

Th e  m os t  t r e n c h a n t  c r it ic is m  of Lor d  D e n n in g 's  vie w s  a s  t o  t h e  p e r iod  ove r  w h ich  in t e r e s t

s h ou ld  b e  ca lc u la t e d  h a s  b e e n  m a d e  in  a n  a r t ic le  in  t h e  Ne w  La w  J ou r n a l,  b y J oh n  W a lk e r ,  a n d6

it  is  w or t h  s e t t in g ou t  in  fu ll:
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          Wh ile th e cou r t  h a s  decreed  th a t  in teres t  on  s pecia l d a m a ges  will ru n  a s  from  th e da te of

a cciden t , it  h a s  s a id  th a t  th is  da te ca n n ot  be th e s ta r t in g da te for  in teres t  on  pa in  a n d  s u ffer in g.
Th e cou r t  gives  a s  its  r ea s on  th e fa ct  th a t  th e m is for tu n es  a r is in g from  th e ph ys ica l in ju ry do n ot
belon g to th e t im e of th e a cciden t  bu t  a re s prea d  in defin itely in to th e fu tu re a n d  m u s t  by th eir
n a tu re be qu a n tified  la ter .  Th ey a ls o qu ote a ga in  th e ex m ore p r in cip le th a t  in teres t  s h ou ld  on ly
ru n  on  th e lu m p s u m  a s  from  th e t im e th e defen da n t  ou gh t  to h a ve pa id , bu t  did  n ot .

H a vin g s a id  a ll t h a t ,  t h e  c ou r t  w e n t  on  t o  s a y,  w it h  a  logic  w h ic h  is  d iffic u lt  t o  u n d e r s t a n d ,

t h a t  t h e  e ffe c t ive  or  s t a r t in g d a t e  in  s om e  c a s e s  w ill b e  t h e  d a t e  of t h e  le t t e r  b e for e  a c t ion ,  b u t  in

n o  c a s e  s h ou ld  it  b e  la t e r  t h a n  t h e  d a t e  of t h e  s e r vice  of t h e  w r it .   O n e  m igh t  im a gin e  fr om  t h is  t h a t

t h e r e  is  s om e  m y s tiqu e  c on n e c t e d  w it h  t h e  m a k in g o f a  c la im  o r  t h e  s e r vin g o f a  w r it  w h ic h  e n a b le s

a  d e fe n d a n t  im m e d ia t e ly t o  q u a n t ify  t h e  va lu e  o f t h e  p la in t iff's  c la im  for  d a m a ge s ,  b u t  e ve r yon e

k n ow s  t h a t  t h is  is  n o t  s o .   B u t  if t h e  r e a s on in g o f t h e  C ou r t  of Ap p e a l is  t o  b e  c on s id e r e d  s e r iou s ly,

t h e n  t h e  c ou r t  a p p e a r  t o  t h in k  t h a t  a lt h ou gh  a  p a in  a n d  s u ffe r in g c la im  c a n n ot  p os s ib ly b e  va lu e d

a t  t h e  d a t e  of t h e  a c c id e n t ,  it  c a n  b e  va lu e d  a t  t h e  d a t e  o f t h e  le t t e r  of c la im  -  or  a t  t h e  la t e s t  a t  t h e

d a t e  of t h e  s e r vic e  of t h e  w r it .   Th e  fa lla c y in  t h is  r e a s on in g is  e vid e n t : give n  a n  in t e llige n t  p la in t iff

a n d  a  c om p e t en t  s o lic it or ,  t h e  w r it  c a n  b e  is s u e d  a n d  s e r ve d  t h e  d a y a ft e r  t h e  a c c id e n t .

Wh y w a s  t h is  d a t e  (t h e  d a t e  of t h e  s e r vice  of t h e  w r it ) c h os e n  u lt im a t e ly b y t h e  c ou r t ?   Th e

a n s w er  a p p e a r s  fr om  a  la t e r  p a r a gr a p h  in  t h e  ju d gm e n t  w h ic h  w a s  t o  t h e  e ffe c t  t h a t  t h e  u s e  o f t h a t

d a t e  w ill "s t im u la t e  a  p la in t iff's  a d vis e r s  t o  is s u e  a n d  s e r ve  t h e  w r it  w it h ou t  d e la y."

     

Wh ile  on e  m a y,  w it h  e ve r y ju s t ific a t ion ,  a s k ,  w h a t  t h e  s t im u la t ion  of t h e  p la in t iff's  s o lic it o r s

h a s  t o  d o  w it h  a n  a w a r d  of in t e r e s t  t o  a  p la in t iff,  t h e  e ffe c t  of s u c h  a  d ir e c t ion  c a n  on ly b e  t o  fo r c e

a  p la in t iff's  s o lic it o r  t o  is s u e  p r o c e e d in gs  a t  a  ve r y e a r ly  d a t e ,  t o  t h e  ve r y p r ob a b le  d e t r im e n t  o f

n e got ia t ion s  fo r  a  s e t t le m e n t  a n d  w it h  t h e  in e vit a b le  r e s u lt  o f a d d in g s u b s t a n t ia lly  t o  t h e  c os t  o f

t h e s e  a c t ion s .   Ap p lic a t ion s  fo r  le ga l a id  w ill m u lt ip ly a la r m in gly a n d ,  eve n  s u p p os in g t h e  a c t ion

lie s  d or m a n t  a ft e r  t h e  w r it  h a s  b e e n  s e r ve d ,  a ll t h a t  w ill h a ve  b e e n  a c h ie ve d  w ill b e  a n  in c r e a s e  in

c os t s .   Th is  is  a  p r op os it ion  w h ic h  c a n  on ly r e s u lt  in  t r ou b le  a n d  u n n e c e s s a r y c os t .   It  r e ve a ls ,  it

is  s u b m it t e d ,  a  la c k  of k n ow le d ge  on  t h e  p a r t  o f t h e  C ou r t  o f Ap p e a l of t h e  le n gt h y n e got ia t ion s

w h ic h  go on ,  p r io r  t o  a c t ion ,  b e t w e e n  t h e  p a r t ie s ' a d vis e r s  a n d  w h ic h  r e s u lt ,  a s  w a s  fou n d  b y t h e

Win n  C om m it t ee ,  in  t h e  s e t t le m e n t  w ith ou t  lit iga t ion  o f a b ou t  8 0 %  t o  9 0 %  of t h is  t yp e  of c a s e .   Ve r y

fe w  c a s e s  in d e e d  w ill n ow  b e  s e t t le d  w it h ou t  t h e  is s u e  o f p r oc e ed in gs .   An d  w h a t  a  d is a s t r ou s  e ffe c t

t h is  w ill h a ve  on  t h e  a lr e a d y lon g lis t  of c a s e s  w a it in g.

Mr .  Wa lk e r  s u gge s t s  t h a t  fo r  ge n e r a l d a m a ge s  t h e  p e r iod  s h ou ld ,  in  b o t h  c a s e s ,  b e gin  t o  r u n

fr om  t h e  d a t e  of le t t e r  b e for e  a c t ion .   W h ile  t h e  C om m is s ion  a gr ee s  w it h  t h e s e  c r it ic is m s  o f Lor d7

D e n n in g 's  a p p r oa c h ,  t h e  s o lu t ion  offe r e d  b y Wa lk e r  is  t h ou gh t  t o  b e  n o  le s s  a r b it r a r y a n d  u n p r in c i-

p le d .   In  r e s p e c t  of a c t u a l p e c u n ia r y los s  t o  t h e  d a t e  of t r ia l,  t h e  C om m is s ion ,  in  t h e  w or k in g p a p e r ,

p r e fe r r e d  t h e  a p p r oa c h  of t h e  Win n  C o m m it t e e ,  t h a t  in t e r e s t  b e  a w a r d e d  fr om  t h e  d a t e  of a c c r u a l

of t h e  c a u s e  of a c t ion ,  on  s ix-m on t h ly t o t a ls .

          

O n e  r e s p on d e n t  t o  t h e  w or k in g p a p e r ,  h ow eve r ,  p r e fe r r e d  Lor d  D e n n in g 's  a p p r oa c h .   H e  w r o t e

t o  u s :8
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     On  pa ge 30  of th e work in g pa per  you  qu oted  Lord  Den n in g's  rem a rks  on  th e s u b ject  from

Jefford  v. Gee .  I h a ve been  u n a ble to fin d  a n y com m en t  con t ra d ict in g h is  op in ion  th a t  in  "a ll
ord in a ry ca s es " in teres t  a t  h a lf th e n orm a l ra te wou ld  b e a  fa ir  a wa rd  on  s pecia l da m a ges .  It
s eem s  to m e th a t , on  th e a s s u m ption  th a t  s pecia l da m a ges  a re s p rea d  th rou gh ou t th e per iod

from  a cciden t  to tr ia l, th e fifty per  cen t  of th e n orm a l ra te wou ld  be a  s im pler  a llowa n ce th a n  th e

fu ll in teres t  on  th e s ix-m on th ly tota l s u gges ted .

Wh ile  t h a t  s u gge s t ion  d oe s  h a ve  t h e  a p p e a l of s im p lic it y ,  t h e  a s s u m p t ion  t h a t  s p e c ia l

d a m a ge s  a r e  s p r e a d  e ve n ly t h r ou gh ou t  t h e  p e r iod  fr om  a c c id e n t  t o  t r ia l,  is  op e n  t o  s e r iou s

q u e s t ion .   It  s e e m s  t o  t h e  C om m is s ion  t h a t ,  t o  t a k e  t h e  e xa m p le  of a  t yp ic a l p e r s on a l in ju r y c a s e

a r is in g ou t  o f a  m ot or -ve h ic le  a c c id e n t ,  t h e  gr e a t e s t  s p e c ia l d a m a ge s  w ou ld  b e  con c e n t r a t e d  ve r y

e a r ly  in  t h a t  p e r iod .   Ne c e s s a r y c a r  r e p a ir s  a r e  lik e ly t o  b e  m a d e  in  t h e  fir s t  s ix  m on t h s .   Th e

h e a vie s t  m e d ic a l e xp e n s e s  w ill a ls o  u s u a lly  oc c u r  t h e n .   Tow a r d  t h e  en d  of t h e  p e r iod  a n d  c los e r

t o  t h e  t r ia l,  fe w  e xp e n s e s  a r e  lik e ly t o  b e  in c u r r e d  a p a r t  fr om  r ou t in e  m e d ic a l a t t e n t ion  a n d

p h ys io t h e r a p y t o  t h e  e x t en t  t h a t  it  m a y b e  n e e d e d .   In  s u c h  a  c a s e ,  t h e  a c c r u a l o f in t e r e s t  on  t h e

b a s is  of s ix-m on t h ly t o t a ls  w ill m or e  a c c u r a t e ly r e fle c t  t h e  c om p e n s a t ion  t o  w h ich  t h e  p la in t iff is

e n t it le d .

Th e  C om m is s ion  r e c om m e n d s :

In  th e  ca s e  of  s p e cia l d a m a ge s , in te re s t  for th e  p re ju d gm e n t p e riod  b e  ca lcu la te d  u p on  s ix

m on th ly  tota ls  from  th e  d a te  of  a ccru a l of th e  ca u s e  of  a ct ion .

In  r e s p ec t  of a ll o t h e r  c om p on e n t s  of a  m on e y ju d gm e n t ,  t h e  C om m is s ion  fe e ls  t h a t  in t e r e s t

s h ou ld  b e  a w a r d e d  fr om  t h e  d a t e  o f a c c r u a l o f t h e  c a u s e  o f a c t ion .

Th e  C om m is s ion  r e c om m e n d s :

In  th e  ca s e  of  ge n e ra l d a m a ge s , in te re s t  for th e  p re ju d gm e n t p e riod  b e  ca lcu la te d  from  th e  d a te

of  a ccru a l of  th e  ca u s e  of  a ction .

B . Pa y m e n t  in t o  Co u rt

          

In  a ll t h r e e  C ivil C ou r t s  in  B r it is h  C olu m b ia ,  a  d e fe n d a n t  is  a llow e d  t o  p a y in t o  c ou r t  "a  s u m

of m on e y in  s a t is fa c t ion  of t h e  c la im " in  a c t ion s  fo r  "a  d e b t  or  d a m a ge s ."   Th e  d e fe n d a n t  m u s t9

n o t ify  t h e  p la in t iff o f t h e  p a ym e n t  in ,  a n d  t h e  p la in t iff t h e n  h a s  a  r igh t  t o  a c c e p t  t h e  m on e y o r

p r oc e e d  w it h  t h e  a c t ion .   If h e  e le c t s  t o  p r oc e e d  d e s p it e  t h e  p a ym e n t  in ,  h e  d oe s  s o  a t  t h e  r is k  o f10

h a vin g t o  p a y t h e  d e fen d a n t 's  c os t s  a ft e r  t h e  d a t e  o f p a ym e n t ,  if,  a lt h ou gh  s u c c e s s fu l,  t h e  p la in t iff

r e c ove r s  le s s  t h a n  t h e  a m ou n t  p a id  in .   Th e  p u r p os e  of t h e s e  p r ovis ion s  is ,  a s  Lor d  D e vlin11
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e xp la in e d  in  A . Ma rtin  Fre n ch  v.  K in gs w ood  H ill Ltd . ,  t o  e n a b le  a  d e fe n d a n t  t o  m a k e  " . . .  a n  offe r12

t o  d is p os e  o f t h e  c la im  on  t e r m s ."

       

     Th e qu es t ion  a r is es  wh eth er  th e a llowan ce of in teres t  pr ior  to ju dgm en t s h ou ld  a ffect  or  be
a ffected  by a  pa ym en t in to cou r t .  Th e recen tly pu blish ed  Propos a l for  th e Reform  of th e Br it is h
Colu m bia  Su prem e Cou r t  Ru les , 1961 , in  u rgin g th e a doption  of provis ion s  dea lin g with
preju dgm en t in teres t , s ta tes  th a t , "Accou n t s h ou ld  a ls o be ta ken  of a n y pa ym en t in to cou r t  in
ca lcu la t in g th is  in teres t ,"  bu t  gives  n o in d ica t ion  of ju s t  h ow th e m a tter  s h ou ld  be ta ken  in to1 3

a ccou n t .

          

Th e  q u e s t ion  w a s  c on s id e r e d  b y Lor d  D e n n in g M.R .  in  J e fford  v.  Ge e ,  w h e r e ,  a ft e r  p o in t in g

ou t  t h a t  in t e r e s t  is  n o t  a  c a u s e  of a c t ion  in  it s e lf -  "it  is  m or e  lik e  t h e  a w a r d  of c os t s  t h a n  a n yt h in g

e ls e "  a n d  t h a t  t h e  R u le s  o f C o u r t  on ly p e r m it  p a ym e n t  in  r e s p e c t  of a  "ca u s e  of a c t ion ," h e14

c on c lu d e d  t h a t  n o  p a ym e n t  in  c ou ld  b e  m a d e  in  r e s p e c t  o f in t e r e s t .

     Th e defen da n t  s h ou ld , th erefore, in  fu tu re m a ke h is  pa ym en t in to cou r t  in  th e s a m e wa y a s
h e a lways  h a s  don e, n a m ely, a n  a m ou n t wh ich  h e s a ys  is  s u fficien t  to s a t is fy th e ca u s e of a ct ion
a pa r t  from  in teres t .  If th e p la in t iff recovers  m ore (a pa r t  from  in teres t) h e gets  h is  cos ts .  If h e
recovers  n o m ore (a pa r t  from  in teres t) h e does  n ot  get  h is  cos ts  from  th e da te of th e pa ym en t in
a n d  h e will h a ve to pa y th e defen da n t 's  cos ts . Th e p la in t iff will,  of cou rs e, in  eith er  ca s e, get  th e
a ppropria te a wa rd  of in teres t  ir res pect ive of th e pa ym en t  in to cou rt .1 5

C om m e n t in g on  t h is  p a s s a ge  in  N e w a ll v.  Tu n s ta ll,  As h w or t h  J .  s a id :16

     It  s eem s  to m e th a t  th is  pa ra gra ph  con tem pla tes  a n  a ct ion  wh ich  proceeds  to tr ia l an d  res u lts
in  a  ju dgm en t, a n d  th a t  ju dgm en t m a y be for  a  s u m  grea ter  th a n  th e pa ym en t in , or  equ a l to th e
pa ym en t in , or  les s  th a n  th e pa ym en t in .  Wh ich ever  figu re th e cou r t  a wards  ea rn s  a  ra te of
in teres t , becau s e it  is  a  ju dgm en t for  a n  a wa rd  of da m a ges  for  pers on a l in ju r ies .  It  m a y be th a t
if p a ym en t in to cou r t  exceeds  th e a m ou n t of th e ju dgm en t, th ere will be a  fa ir ly clos e ba lan ce
between  th e in teres t  wh ich  th e p la in t iff recovers  u n der  th e s u bs ection  a n d  th e a m ou n t of cos ts
wh ich  in  th e n orm a l cou rs e h e will h a ve to pa y th e defen da n t  in  res pect  of th e per iod  a fter  th e
pa ym en t in .

Th e  s u b s t a n t ia l e ffe c t  o f t h e s e  op in ion s ,  t h e n ,  is  t h a t  p a ym e n t  in t o  c ou r t  n e it h e r  a ffe c t s ,  n or

is  a ffe c t e d  b y ,  t h e  q u e s t ion  of p r e ju d gm e n t  in t e r e s t .   If t h e  p la in t iff t a k e s  t h e  p a ym e n t  ou t  of c ou r t

(w h e t h e r  o r  n o t  p u r s u a n t  t o  c ou r t  o r d e r ) t h e r e  is  n o  "ju d gm e n t " in  r e s p e c t  o f w h ic h  a n y c a lc u la t ion
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w ou ld  b e  m a d e .   It  m igh t  b e  t h ou gh t  t h a t  t h e  d is t in c t ion  b e t w e e n -a  p a ym e n t  r e c e ive d  la t e  b y a17

p la in t iff p u r s u a n t  t o  a  ju d gm e n t ,  a n d  on e  r e c e ive d  la t e  p u r s u a n t  t o  a  p a ym e n t  in t o  c ou r t ,  is

t e c h n ic a l a n d  a r t ific ia l,  a n d  t h a t  if t h e  fo r m e r  c a r r ie s  a c c r u e d  in t e r e s t ,  s o  s h o u ld  t h e  la t t e r .   It

s e e m s  t o  t h e  C om m is s ion ,  h ow e ve r ,  t h a t  t h e  t r u e  a n a logy is  w it h  a c c e p t a n c e  of p a ym e n t  in  a n d

s e t t le m e n t ,  r a t h e r  t h a n  w it h  ju d gm e n t .   Wh ile  t h e  m e c h a n ic s  o f p a ym en t  in t o  a n d  ou t  o f c ou r t ,  on

t h e  on e  h a n d ,  a n d  s e t t le m e n t ,  on  t h e  o t h e r ,  a r e  d iffe r e n t ,  t h e y a r e  fu n c t ion a lly  s im ila r .   In  e a c h

c a s e  t h e  d e fe n d a n t  is  s a yin g,  in  e ffe c t :  "I o ffe r  t h is  a m ou n t  in  fu ll s a t is fa c t ion  of a ll (or  s om e

p a r t ic u la r ) ou t s t a n d in g c la im s ."

          

Th e  C om m is s ion  p r e fe r s  t h e  E n glis h  vie w  in  t h os e  c a s e s  w h e r e  t h e  p la in t iff e le c t s  t o  a c c e p t

t h e  p a ym e n t  in t o  c ou r t ,  a n d  t o  p u t  t h e  p o in t  b e yon d  a n y a r gu m e n t ,  fee ls  t h a t  w h e r e  t h e  p la in t iff

d oe s  a c c e p t  t h e  p a ym e n t ,  it  b e  d e e m e d  t o  in c lu d e  a  s u m  in  r e s p e c t  o f in t e r e s t  t o  t h e  d a t e  o f

p a ym e n t  in .

Th e  C om m is s ion  r e c om m e n d s :

W h e re  a  p a y m e n t  m a d e  in to cou rt  b y  a  d e fe n d a n t  is  a cce p te d  b y  th e  p la in t if f , th a t  p a y m e n t  b e

d e e m e d  to  in clu d e  a n  a m ou n t in  re s p e ct  of  in te re s t  to  th e  d a te  of  p a y m e n t in .

Wh e r e  t h e  p la in t iff e le c t s  n o t  t o  a c c e p t  p a ym e n t  in t o  c ou r t ,  b u t  r a t h e r  p r oc e e d s  t o  ju d gm e n t ,

h e  w ill,  o f c ou r s e ,  b e  en t it le d  t o  in t e r e s t  o n  t h a t  ju d gm e n t  fo r  t h e  p r e ju d gm e n t  p e r iod  in  a c c or d a n c e

w it h  t h e  p r in c ip le s  ou t lin e d  e a r lie r .   If t h e  ju d gm e n t  r e c ove r e d  e xc e e d s  t h e  a m ou n t  p a id  in ,  n o

d ifficu lt y  a r is e s .   If,  h ow e ve r ,  t h e  p la in t iff r e c ove r s  le s s  t h a n  t h e  a b ou t  p a id  in ,  it  s e e m s

u n r e a s on a b le  t h a t  t h e  d e fe n d a n t  s h ou ld  b e  r e q u ir e d  t o  p a y a n y in t e r e s t  a c c r u in g a ft e r  t h e  d a t e  o f

p a ym e n t  in t o  c ou r t .   Th e  E n glis h  vie w  on  t h is  a p p e a r s  t o  b e  t h a t  t h e  a m ou n t  p a ya b le  a s  in t e r e s t

w ill b e  b a la n c e d  b y t h e  c os t s  t h a t  t h e  p la in t iff w ill h a ve  t o  b e a r  fo r  t h e  p e r iod  a ft e r  p a ym e n t  in t o

c ou r t .   Th is ,  a t  le a s t ,  w a s  t h e  vie w  t a k e n  in  N e w a ll v.  Tu n s ta ll.   It  s e e m s  t o  t h e  C om m is s ion ,  w it h18

r e s p e c t ,  h ow e ve r ,  t h a t  w h ile  t h is  m a y b e  t r u e  in  s om e  c a s e s ,  it  w ill n o t  n e c e s s a r ily  b e  s o ,  n or ,

in d ee d ,  is  it  lik e ly t o  b e  in  t h e  m a jor it y  of c a s e s .

          

It  m igh t  b e  t h ou gh t  t h a t  if t h e  p la in t iff h a s  n o  r igh t  t o  in t e r e s t  a ft e r  t h e  d a t e  of p a ym e n t  in t o

c ou r t  w h e r e  h e  r e c ove r s  le s s  t h a n  t h e  a m ou n t  o f t h e  p a ym e n t ,  h e  s h ou ld  b e  s im ila r ly d e p r ive d  if

h e  r e je c t s  a  b on a  f id e  offe r  t o  s e t t le ,  a n d  t h e n  ob t a in s  a  le s s  a d va n t a ge ou s  ju d gm e n t .   In  t h e

op in ion  of t h e  C om m is s ion ,  h ow e ve r ,  t h e  s e t t le m e n t  c a s e  is  d is t in gu is h a b le ,  s in c e  t h e  d e fen d a n t

r e t a in s  t h e  b e n e fit  o f t h e  fu n d s  -  a  b e n e fit  o f w h ic h  h e  is  d e p r ive d  w h e n  h e  p a ys  in t o  c ou r t .   Th e

vie w  of t h e  C om m is s ion  on  t h is  q u e s t ion  is  n o t  ir r e c on c ila b le  w it h  t h e  b a s ic  p os it ion  it  h a s  t a k e n ,

t h a t  in t e r e s t  is  c om p e n s a t ion .   Th e  p la in t iff w h o  fa ils  t o  a c c e p t  a  s u ffic ie n t  p a ym e n t  in t o  c ou r t  h a s

d e p r ive d  h im s e lf o f t h e  u s e  of t h e  m on e y.   An y s o lu t ion  a d va n c e d  m u s t  b e  con s is t e n t  w it h  t h e

d ic t a t e s  of com m on  s e n s e ,  a n d  c om m on  s e n s e  r e q u ir e s  t h a t  t h e  p la in t iff n o t  r e c ove r  in t e r e s t  a ft e r

t h e  d a t e  of p a ym e n t  in t o  c ou r t ,  w h e r e  h e  r e c ove r s  le s s  t h a n  t h e  a m ou n t  s o  p a id  in .

Th e  C om m is s ion  r e c om m e n d s :

W h e re  a  p la in t if f  e le cts  n ot  to  ta k e  ou t  m on e y  p a id  in to cou rt , a n d  th e  ju d gm e n t  in  th e  a ction

is  for a n  a m ou n t le s s  th a n  th a t  p a id  in , n o in te re s t  b e  re cov e ra b le  f6 r a n y  p e riod  a fte r th e  d a te
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of  p a y m e n t  in to cou rt .

C. D e n ia l  o f  R ig h t  t o  In t e re s t

Th e  ge n e r a l p r in c ip le  fr om  w h ic h  t h e  C om m is s ion  h a s  p r oc e e d e d  in  t h is  R ep or t  is  t h a t  t h e

p la in t iff h a s  a  r igh t  t o  r e c ove r  in t e r e s t  for  s om e  p a r t  o f t h e  p r e ju d gm e n t  p e r iod ,  r e ga r d le s s  of a n y

q u e s t ion  a s  t o  t h e  "gu ilt " o f t h e  d e fe n d a n t .   Th is  w a s  t h e  vie w  t a k e n  b y t h e  Win n  C om m it t e e  on

Pe r s on a l In ju r ie s  Lit iga t ion  in  r e la t ion  t o  p e r s on a l in ju r y c la im s ,  a n d  t h e  C om m is s ion  a d op t s  it  a s

a  ge n e r a l p r op os it ion .

          

Th e  E n glis h  le gis la t ion ,  h ow e ve r ,  fo llow in g t h e  r e c om m e n d a t ion  of t h e  W in n  C o m m it t e e ,

p e r m it s  t h e  c ou r t  t o  or d e r  t h a t  n o  in t e r e s t  b e  r e c ove r e d  in  p e r s on a l in ju r y a c t ion s  if t h e r e  a r e

"s p e c ia l r e a s on s " fo r  s o  or d e r in g,  a n d  in  J e fford  v.  Ge e ,  Lor d  D e n n in g s u gge s t e d  t h a t  "gr os s  d e la y"19

on  t h e  p a r t  o f a  p la in t iff w ou ld  c on s t it u t e  s u c h  good  c a u s e .   In  t h e  w or k in g p a p e r ,  t h e20

C om m is s ion  m a d e  t h e  fo llow in g ob s e r va t ion s  r e ga r d in g Lor d  D e n n in g 's  com m e n t s :

     In  pr in cip le, th is  s eem s  u n s ou n d .  A p la in t iff is  n ot  depr ived  of dam a ges  m erely becau s e h e

h a s  been  gu ilty in  cla im in g th em , a n d  th e Com m is s ion  s ees  n o rea s on  wh y in teres t  a s  da m a ges
s h ou ld  be d ifferen t ly r ega rd ed .  Lim ita t ion  per iods , p rocedu ra l devices  s u ch  a s  m otion s  to
d is m is s  for  wan t  of pros ecu tion , a n d  to s om e exten t , orders  a s  to cos ts , a re a ll a va ila b le to dea l
with  th e prob lem  of p la in t iffs ' dela y, s eem  a dequ a te to th e ta s k , a n d  a re u n a ffected  by th e
Com m is s ion 's  propos a ls .

Th e  w or k in g p a p e r  w e n t  on  t o  p r op os e  t h a t  t h e  C ou r t  n o t  b e  g ive n  a  p ow e r  t o  d e p r ive  t h e  p la in t iff

o f p r e ju d gm e n t  in t e r e s t  w h e r e  h e  is  o t h e r w is e  e n t it le d  t o  it .

It  w a s  t h a t  p r o p o s a l w h ic h  e vok e d  t h e  la r ge s t  vo lu m e  of c r it ic a l c om m e n t  fr om  t h os e  w h o

r e s p on d e d  t o  t h e  w or k in g p a p e r .   In  a lm os t  e ve r y c a s e ,  d e la y o n  t h e  p a r t  o f t h e  p la in t iff w a s  t h e

p r im a r y s it u a t ion  in  w h ic h  it  w a s  fe lt  m igh t  b e  d e n ie d  t o  t h e  p la in t iff.   H a r d s h ip  t o  t h e  d e fe n d a n t

w a s  s u gge s t e d  a s  b e in g a  m a in  c on s id e r a t ion .   Th e  fo llow in g c om m e n t  is  t yp ica l:21

    Recovery of in teres t  s h ou ld  a lwa ys  be s u b ject  to d is cret ion .  A ca s e m a y a r is e wh ere a  p la in t iff

delibera tely dela ys  th e res olu t ion  of a n  a ct ion  a n d  th is  m a y work  u n n eces s a ry h a rds h ip  on  a
defen da n t , es pecia lly wh ere th e p la in t iff h a s  n ot h a d  to u t ilize oth er  m on eys .

Th e  C om m is s ion  s e r iou s ly q u e s t ion s  t h e  p r op os it ion  t h a t  r e q u ir in g t h e  d e fe n d a n t  t o  p a y

p r e ju d gm e n t  in t e r e s t ,  e ve n  w h e r e  t h e  p la in t iff h a s  b e e n  gu ilt y  of u n n e c e s s a r y d e la y,  w ou ld  vis it

a n  u n n e c e s s a r y h a r d s h ip  on  t h e  d e fe n d a n t .   In  c a s e s  w h e r e  t h e  d e fe n d a n t  h a s  fu n d s  c on t in u ou s ly

a va ila b le  t o  s a t is fy t h e  ju d gm e n t ,  h e  is  a lw a ys  a b le  t o  in ve s t  t h os e  fu n d s  a t  a n  a p p r op r ia t e  in t e r e s t

r a t e  a n d  t h u s  s u ffe r s  n o  los s  if r e q u ir e d  t o  p a y t h os e  fu n d s ,  p lu s  a c c r u e d  in t e r e s t  a t  t h e  le ga l r a t e ,

t o  t h e  p la in t iff.   Th e  d e fe n d a n t  w h o  in ve s t s  w is e ly m a y e ve n  p r ofit  fr om  t h e  p la in t iff's  d e la y.

    Th e  d e fe n d a n t  w h o  d oe s  n o t  h a ve  fu n d s  c on t in u ou s ly a va ila b le  t o  s a t is fy t h e  ju d gm e n t  m u s t
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o b viou s ly b or r ow .   If t h e  p la in t iff's  d e la y c a u s e s  h im  t o  b or r ow  a t  a  la t e r ,  r a t h e r  t h a n  a n  e a r lie r

d a t e ,  s u r e ly t h e  d e fe n d a n t  h a s  s a ve d  t h e  c os t  o f b or r ow in g d u r in g t h e  in t e r va l.   It  d oe s  n o t  s e e m

t o  w or k  a  h a r d s h ip  on  t h e  d e fe n d a n t  t o  r e q u ir e  h im  t o  p a s s  t h a t  s a vin g,  o r  a  p or t ion  t h e r e of,  on

t o  t h e  p la in t iff.

          

Th e  q u e s t ion  of d e la y  w a s  d e a lt  w it h  fr om  a  s om e w h a t  d iffe r e n t  vie w p oin t  in  a n o t h e r  r e s p on s e

r e c e ive d :22

     It  is  well s et t led  th a t  a  p la in t iff ca n n ot  cla im  a s  da m a ges  los s  wh ich  h e h im s elf a ggrava ted ;
a  good  illu s tra t ion  of th is  is  th e ru le requ ir in g th e p la in t iff to m it iga te h is  da m a ged  a r is in g from
a  brea ch  of con tra ct .  A p la in t iff wh o is  cla im in g in teres t  wh ich  h a s  a ccru ed  la rgely a s  a  res u lt
of h is  in du cem en ts  to th e defen da n t  to dela y a  res olu t ion  of th e d is pu te sh ou ld  be in  n o d ifferen t
pos it ion  from  th e p la in t iff wh o h a s  a ggra va ted  h is  los s  a r is in g from  a  brea ch  of con tra ct  or  h a s
fa iled  to m it iga te h is  los s .

Th e  C om m is s ion  fe e ls  t h a t  t h e  a n a logy b e t w e e n  d e la y in  p u r s u in g a n  a c t ion ,  a n d  t h e  fa ilu r e

of a  p la in t iff t o  m it iga t e  h is  d a m a ge s  a r is in g fr o m  a  b r e a c h  o f c on t r a c t  is  n o t  w h olly a p t .   Th e

d iffe r e n c e ,  it  s e e m s  t o  u s ,  is  t h a t  a  los s  c a u s e d  b y t h e  fa ilu r e  of a  p la in t iff t o  m it iga t e  h is  d a m a ge s

is  on e  a ga in s t  w h ic h  t h e  d e fe n d a n t  w ou ld  b e  u n a b le  t o  p r o t e c t  h im s e lf,  w e r e  h e  lia b le .   E x t r a

in t e r e s t  w h ic h  m a y b e  p a ya b le  a s  a  r e s u lt  o f t h e  p la in t iff's  d e la y  is ,  h ow e ve r ,  s om e t h in g a ga in s t

w h ic h  t h e  d e fe n d a n t  c a n  p r o t e c t  h im s e lf b y in ve s t in g t h e  fu n d s  a va ila b le  t o  s a t is fy t h e  ju d gm e n t ,

b y n o t  in c u r r in g t h e  c os t  of b or r ow in g fu n d s  u n t il r e q u ir e d ,  o r  b y m a k in g a  p a ym e n t  in t o  c ou r t .

          

A logic a l e xt e n s ion  of t h e  a r gu m e n t s  in  fa vou r  of t h e  d is c r e t ion  t o  d e n y in t e r e s t  w h ic h  a r e  s e t

ou t  a b ove ,  w ou ld  b e  t h a t  t h e  cou r t s  s h ou ld  a ls o  h a ve  a  d is c r e t ion  t o  d e n y p os t ju d gm e n t  in t e r e s t

t o  t h e  p la in t iff w h o  h a s  b e e n  gu ilt y  of u n d u e  d e la y in  is s u in g e xe c u t ion  p r oc e e d in gs  on  a  ju d gm e n t

w h ic h  h a s  b e e n  ob t a in e d .   A s u gge s t ion  t o  t h a t  e ffe c t ,  h ow eve r ,  h a s ,  t o  t h e  k n ow le d ge  of t h e

C om m is s ion ; n e ve r  b e e n  a d va n c e d .   It  is  d ou b t fu l if s u c h  a  s u gge s t ion  w ou ld  e ve r  b e  a c c ep t a b le .

Th e r e  s e e m s  lit t le  r e a s on  w h y a  s u gge s t io n  t h a t  p r e ju d gm e n t  in t e r e s t  b e  s u b jec t  t o  a  ju d ic ia l

d is c r e t ion  s h ou ld  b e  a n y m or e  a c c ep t a b le .   Th e  C om m is s ion ,  t h e r e for e ,  h a s  n o t  a lt e r e d  t h e

c on c lu s ion  s e t  ou t  in  t h e  w or k in g p a p e r .

Th e  C om m is s ion  r e c om m e n d s :

Th e  cou rt  s h ou ld  n ot  b e  g iv e n  a  d is cre t ion a ry  p ow e r to  d e p riv e  a  p la in t if f  of  p re ju d gm e n t in te re s t

w h e re  h e  is  oth e rw is e  e n t it le d  to  it .

D .  R a t e  o f In t e re s t

Th e  w or k in g  p a p e r  d id  n o t  d e a l ex t e n s ive ly w it h  t h e  r a t e  of in t e r e s t  w h ich  s h ou ld  b e

r e c ove r a b le .   We  s im p ly s t a t e d :

     Th e Com m is s ion  propos es  th a t  th e p la in t iff be en tit led  to recover  in teres t  a t  th e ra te a llowed

by la w.  At pres en t , th is  is  es ta b lis h ed  u n der  th e In teres t Act a t  five per  cen t .

Th a t  p r op os a l w a s  t h e  s u b je c t  o f s om e  com m e n t .   O n e  r e s p on d e n t  s t a t e d :23
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     I wou ld  s u gges t , h owever , th a t  ... five per  cen t  is  h a rd ly a n  a dequ a te ra te in  com m ercia l

t r a n s a ct ion s  wh ere it  cos ts  a n ywh ere from  eigh t  per  cen t  to eigh teen  per  cen t  to rep la ce th e
m on ey n ot  pa id .

An ot h e r  r e s p on d e n t  s u gge s t e d :24

     ... [I]n teres t  s h ou ld  n ot  be a t  th e lega l ra te, wh ich  a t  pres en t  is  five per  cen t  ... Perh a ps  ... [it
cou ld  b e] dea lt  with  in  th e fa s h ion  ... His  Hon ou r  J u dge Da r lin g d is pos ed  of Roberts  v.  Kroll
(1971) 5  W.W.R. 133  a t  141  "A fix a  ra te of in teres t  a t  th e goin g a vera ge ba n k  ra te between  th e
da te of th e receip t of th e m on ey ... a n d  th e da te of th e com plet ion  of th e tr ia l per iod ."

An ot h e r  r e s p on d e n t  s u gge s t e d  t h a t  in t e r e s t  b e  r e c ove r a b le  a t  t h e  t h e n  e x is t in g p r im e  b a n k

r a t e . 25

Th e  C om m is s ion  h a s  c on s id e r a b le  s ym p a t h y w it h  t h os e  w h o fe e l t h a t  t h e  e x is t in g le ga l r a t e

of in t e r e s t  is  t oo  low .   We  a gr e e  t h a t  five  p e r  c e n t  is  a n  in a d e q u a t e  r a t e  t o  c om p e n s a t e  t h e  p la in t iff

fo r  t h e  los s  of u s e  of m on e y,  e it h e r  b e for e  or  a ft e r  ju d gm e n t .

In  p r op os in g t h a t  in t e r e s t  p r io r  t o  ju d gm e n t  a c c r u e  a t  t h e  le ga l r a t e ,  t h e  con s id e r a t ion s  w h ic h

w e r e  b or n e  in  m in d  b y t h e  C om m is s io n  w e r e  la r ge ly c on s t it u t ion a l on e s .   Th e  d ifficu lt y  is  t h a t

s e c t ion  9 1 (1 9 ) of t h e  B rit is h  N orth  A m e rica  A ct  p la c e s  in t e r e s t  w it h in  t h e  e xc lu s ive  le gis la t ive26

a u t h or it y  of t h e  Pa r lia m e n t  of C a n a d a .   If P r ovin c ia l le gis la t ion  w e r e  e n a c t e d  t o  im p lem e n t  t h e

r e for m s  w e  r e c om m e n d ,  a n d  a n yt h in g b u t  t h e  le ga l r a t e  o f in t e r e s t  w e r e  s p e c ifie d ,  t h a t  le gis la t ion

w ou ld  b e  op e n  t o  c on s t it u t ion a l c h a lle n ge . 27

In  a d d it ion ,  if r e for m in g le gis la t ion  w e r e  t o  s p e c ify a  h igh e r  in t e r e s t  r a t e ,  it  w ou ld  c r e a t e  t h e

a n om a lou s  s it u a t ion  t h a t  t h e  a w a r d  w ou ld  a c c r u e  in t e r e s t  a t  a  h igh e r  r a t e  b e for e  ju d gm e n t  t h a n

a ft e r  ju d gm e n t .   It  is  fe lt  t h a t  t h is  w ou ld  b e  u n d e s ir a b le .   It  m a y b e  t h a t  t h e  en t ir e  In te re s t  A ct is

in  n e e d  of r e for m ; h ow e ve r ,  t h is  C om m is s ion  is  n o t  t h e  a p p r op r ia t e  b od y t o  fo r m u la t e  t h e  n e c e s s a r y

r e c om m e n d a t ion s .   In  it s  fir s t  a n n u a l r e p or t  t h e  La w  R e for m  C o m m is s ion  of C a n a d a  s t a t e d :

It  is  p os s ib le  t h a t  d u r in g t h e  n e xt  ye a r  w e  w ill u n d e r t a k e  a  s t u d y of in t e r e s t  on  ju d gm e n t

d eb t s .

We  h op e  t h a t  a p p r op r ia t e  r e c om m e n d a t ion s  w ill e m e r ge  fr om  s u c h  a  s t u d y w h ich  w ill d e a l

w it h  t h e  c r it ic is m  w h ic h  h a s  b e e n  m a d e  r e ga r d in g t h is  a s p e c t  o f ou r  c on c lu s ion s .

Th e  C om m is s ion  r e c om m e n d s :
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Th e  ra te  a t  w h ich  a  p la in t if f  b e  e n tit le d  to  re cov e r in te re s t  b e  th a t  a llow e d  b y  la w .

E . In t e re s t  o n  In t e re s t 28

Th e  C om m is s ion  r e c om m e n d s :

Th e  le g is la t ion  s h ou ld  s p e cif ica lly  p rov id e  th a t  it  d oe s  n ot  op e ra te  to  a u th oriz e  th e  re cov e ry  of

in te re s t  u p on  in te re s t .

F . E x p re s s  Pro v i s io n  fo r In t e re s t

W h e r e  t h e  p a r t ie s  t o  a  t r a n s a c t ion  h a ve  m a d e  e xp r e s s  p r ovis ion  fo r  t h e  p a ym e n t  of in t e r e s t ,

t h a t  p r ovis io n  s h o u ld  p r e va il t o  d e t e r m in e  t h e  p la in t iff's  e n t it le m e n t .    S o ,  t oo ,  w h e r e  s om e29

s t a t u t or y p r ovis ion  c on c e r n in g in t e r e s t  h a s  b e e n  m a d e .

Th e  C om m is s ion  r e c om m e n d s :

Th e  le g is la t ion  s h ou ld  s p e cif ica lly  p rov id e  th a t  it  d oe s  n ot  op e ra te  w h e re  in te re s t  is  p a y a b le  a s

of  righ t , w h e th e r p u rs u a n t  to  a n  A gre e m e n t or oth e rw is e .

G. Th e  Me c h a n i c s  o f  R e fo rm

Th e  C om m is s ion  fe e ls  t h a t  t h e  r e c om m e n d a t io n s  c on t a in e d  in  t h is  R e p or t  s h ou ld  b e

im p le m e n t e d  b y m e a n s  of a m e n d m e n t  t o  t h e  La w s  De cla ra tory  A ct ,  r a t h e r  t h a n  b y w a y of30

s e p a r a t e  a m e n d m e n t s  t o  t h e  ju r is d ic t ion a l s t a t u t e s  of t h e  t h r e e  c ou r t s  h a vin g c ivil ju r is d ic t ion  in

t h e  Pr ovin c e .

Th e  C om m is s ion  r e c om m e n d s :

Th e  le g is la t ion  p rov id in g  for in te re s t  p rior to  ju d gm e n t s h ou ld  a p p ly  in  a ll cou rts  of  re cord  in .

th e  Prov in ce , a n d  s h ou ld  b e  e m b od ie d  in  a m e n d m e n ts  to  th e  La w s  D e c la r a t o r y Ac t .

H . Co m m e n c e m e n t

Th e  C om m is s ion  r e c om m e n d s :

Th e  le g is la t ion  s h ou ld  a p p ly  on ly  in  re s p e ct of  ca u s e s  of  a ction  a ris in g  a f te r th e  com in g  in to

force  of  th a t  le g is la t ion .

I. Th e  Cro w n
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In  ou r  R e p or t  on  t h e  Le ga l Pos it ion  of  th e  C row n  t h e  C om m is s ion  r e c om m e n d e d :31 32

     Th e Br itis h  Colu m bia  In terpreta tion  Act be a m en ded  to p rovide th a t  th e Crown  is  bou n d  by

every s ta tu te in  th e a bs en ce of expres s  words  to th e con tra ry.

If t h a t  r e c o m m e n d a t ion  b e  a c c e p t e d  t h e n  it  w ou ld  fo llow  t h a t  t h e  C r ow n  w ou ld  b e  b ou n d  b y

r e for m in g le gis la t ion .   In  t h e  C om m is s ion 's  vie w  t h is  is  t h e  c or r e c t  r e s u lt .   Th e  C r ow n  s h ou ld  b e33

in  n o  b e t t e r  p os it ion  t h a n  t h e  s u b jec t  w it h  r e s p e c t  t o  a  lia b ilit y  t o  p a y p r e ju d gm e n t  in t e r e s t .
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CHAPTER V CONCLUSION
          

Th e  p r e s e n t  la w  gove r n in g in t e r e s t  p r io r  t o  ju d gm e n t  is  u n c e r t a in ,  c om p le x  a n d  ob s c u r e .   It

is  fr e q u e n t ly  t h e  c a u s e  o f in ju s t ic e  a n d  h a r d s h ip .   Th e s e  con s id e r a t ion s  h a ve  le d  t h e  C om m is s ion

t o  m a k e  t h e  r e c om m e n d a t ion s  fo r  r e for m  c on t a in e d  in  t h is  R e p or t .   We  a r e  s a t is fie d  t h a t  ou r

r e c om m e n d a t ion s ,  if im p lem e n t e d ,  w ill m a k e  a va ila b le  t o  t h e  p la in t iff a  fa ir  d e gr e e  of c om p e n s a t ion

for  t h e  los s  o f t h e  u s e  o f h is  m on e y w it h ou t  vis it in g a n y u n n e c e s s a r y  h a r d s h ip  on  t h e  d e fe n d a n t .

          

In  c on c lu s ion ,  w e  w is h  t o  e xp r e s s  ou r  gr a t it u d e  t o  P r o fe s s or  Le on  G e t z,  fo r m e r  C ou n s e l t o  t h e

C om m is s ion ,  fo r  t h e  con t r ib u t ion  h e  h a s  m a d e  t o  t h is  s t u d y.   H e  u n d e r t ook  t h e  b a s ic  r e s e a r c h  fo r

t h e  C om m is s ion  a n d  p r e p a r e d  t h e  w o r k in g p a p e r  w h ic h  fo r m e d  t h e  b a s is  of t h is  R e p or t .   W e

gr a t e fu lly  a c k n ow le d ge  h is  a b le  a s s is t a n c e .

          

Th e  r e c om m e n d a t ion s  of t h e  C om m is s ion  a r e  s e t  ou t  b e low .   Th e  p a ge  a t  w h ic h  e a c h

r e c om m e n d a t ion  m a y b e  fou n d  in  t h e  b od y of t h e  R ep or t  is  in d ic a t e d .

Th e  C om m is s ion  r e c om m e n d s :

1 . Le g is la t ion  b e  e n a cte d  to  c la rify  a n d  re form  th e  s u b je ct of  in te re s t  p rior to  ju d gm e n t  

2 . R e form in g  le g is la t ion  s h ou ld  cle a rly  e m b od y  th e  p rin cip le  th a t  in te re s t  is  a  form  of

com p e n s a tion  for th e  los s  of  u s e  of  m on e y .                             

3 . In te re s t  p rior to  ju d gm e n t  b e  re cov e ra b le  a s  a  m a tte r of  righ t , re ga rd le s s  of  th e  n a tu re  of

th e  ca u s e  of  a ct ion , in  a ll a ct ion s  for th e  re cov e ry  of  ju d gm e n t s ou n d in g  in  m on e y . 

4 . Th e  on ly  e x ce p tion  to  th e  re com m e n d a tion  th a t  in te re s t  p rior to  ju d gm e n t b e  re cov e ra b le

a s  a  m a tte r of  righ t  s h ou ld  b e  th a t  n o in te re s t  b e  re cov e ra b le  on  e con om ic los s e s  a ris in g

a fte r th e  d a te  of  tria l.           

5 . In  th e  ca s e  of  s p e cia l d a m a g e s ,  in te re s t  for th e  p re ju d gm e n t  p e riod  b e  ca lcu la te d  u p on

s ix -m on th ly  to ta ls  from  th e  d a te  of  a ccru a l of  th e  ca u s e  of  a ct ion .          

6 . In  th e  ca s e  of  ge n e ra l d a m a ge s , in te re s t  for th e  p re ju d gm e n t  p e riod  b e  ca lcu la te d  from

th e  d a te  of  a ccru a l of  th e  ca u s e  of  a ct ion .                           

7 . W h e re  a  p a y m e n t  m a d e  in to cou rt  b y  a  d e fe n d a n t is  a cce p te d  b y  th e  p la in t if f ,  th a t

p a y m e n t  b e  d e e m e d  to  in clu d e  a n  a m ou n t  in  re s p e ct of  in te re s t  to  th e  d a te  of  p a y m e n t

in .

8 .  W h e re  a  p la in t if f  e le ct s  n ot  to  ta k e  ou t  m on e y  p a id  in to cou rt , a n d  th e  ju d gm e n t  in  th e

a ction  is  for a n  a m ou n t  le s s  th a n  th a t  p a id  in , n o in te re s t  b e  re cov e ra b le  for a n y  p e riod

a fte r th e  d a te  of  p a y m e n t in to  cou rt.                                                

9 . Th e  cou rt  s h ou ld  n ot  b e  g iv e n  a  d is cre t ion a ry  p ow e r to  d e p riv e  a  p la in t if f  o f  p re ju d gm e n t

in te re s t w h e re  h e  is  oth e rw is e  e n tit le d  to  it .                      

1 0 . Th e  ra te  a t  w h ich  a  p la in t if f  b e  e n tit le d  to  re cov e r in te re s t  b e  th a t  a llow e d  b y  la w .
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1 1 . Th e  le g is la t ion  s h ou ld  s p e cif ica lly  p rov id e  th a t  it  d oe s  n ot  op e ra te  to  a u th oriz e  th e

re cov e ry  of  in te re s t u p on  in te re s t.                                    

1 2 . Th e  le g is la t ion  s h ou ld  s p e cif ica lly  p rov id e  th a t  it  d oe s  n ot  op e ra te  w h e re  in te re s t  is

p a y a b le  a s  of  righ t , w h e th e r p u rs u a n t  to  a n  a gre e m e n t or oth e rw is e .

1 3 .  Th e  le g is la t ion  p rov id in g  for in te re s t  p rior to  ju d gm e n t s h ou ld  a p p ly  in  a ll cou rts  of  re cord

in  th e  Prov in ce , a n d  s h ou ld  b e  e m b od ie d  in  a m e n d m e n ts  to  th e  La w s  D e c la r a t o r y Ac t .  

          

1 4 . Th e  le g is la t ion  s h ou ld  a p p ly  on ly  in  re s p e ct of  ca u s e s  of  a ction  a ris in g  a f te r com in g  in to

force  of  th a t  le g is la t ion .

E .  D .  F U LTO N

C h a ir m a n

J .  N.  LYO N

C om m is s ion e r

R .  C .  B R AY

C om m is s ion e r
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