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TO THE HONOURABLE BRIAN R.D. SMITH, Q.C.,
ATTORNEY GENERAL OF THE PROVINCE OF BRITISH COLUMBIA:

The Law Reform Commission of British Columbia has the honour to present the following:

REPORT ON
SETTLEMENT OFFERS

The British Columbia Supreme Court Rules provide a number of mechanisms designed to facili-
tate the compromise of litigation. These include offers to settle and payments into court. In response to
the pressure on the courts resulting from the number of disputes which proceed to trial, we have examined
these mechanisms to determine whether they adequately encourage parties to negotiate rather than litigate
their differences. Recommendations are made to enlarge the current scope of settlement offers so that
they can be used more effectively by both plaintiff and defendant to encourage negotiation and resolution
without trial of virtually any dispute that may arise. Recommendations are also made to resolve inconsis-
tencies in the current law.

CHAPTER I INTRODUCTION



A. Settlement of Litigation

Justice is best served if it is speedy. Disputes between parties can often be settled without resort
to litigation although it is frequently necessary to commence an action and pursue that course diligently
either to encourage settlement or to bring the matter to early trial.

It is not surprising that the Supreme Court Rules provide procedures designed to encourage early
settlements. Two of these procedures are the plaintiff's offer to settle and the defendant's payment into
court. It is open to either party to make a serious offer respecting his estimate of the value of the litiga-
tion. If that offer is rejected and the result at trial vindicates it, the refusing party may become liable to
the other party for the costs incurred following the offer or payment into court.

Currently, the pressure on the courts is immense. Litigants seeking a trial must often be content
with a date a year or more away. The Chief Justice of the Supreme Court is exploring means of speeding
up the administration of justice.

The crisis experienced by the courts in terms of the number of matters proceeding to trial and by
litigants in terms of delay before a trial may take place suggests that it is appropriate to consider whether
these procedures are adequately encouraging pretrial settlements and whether they can be improved.
Those are the questions we examine in this Report.

B. The Working Paper

This Report was preceded by Working Paper No. 45, "Settlement Offers." We received a number
of responses to the Working Paper. All of our correspondents agreed that reform of the current settlement
offer procedures was desirable and most endorsed the Commission's proposals. The responses will be
referred to in greater detail later in this Report.

CHAPTER 11 OFFERS TO SETTLE AND
PAYMENTS INTO COURT

A. History

People who can't resolve their disputes litigate. The court is asked to determine the parties' rights
and to provide a satisfactory remedy. Sometimes there is no doubt as to the outcome of litigation, but that
is not always the case. Frequently the issues involved are difficult to resolve, so that in most cases the
parties would be well advised to negotiate their differences and arrive at a reasonable compromise.

Settlement negotiations are generally not regarded as part of the process of litigation. They are
conducted on a "without prejudice" basis, and the usual rule is that courts are never advised of without
prejudice offers and counteroffers made before and during the trial. There are a number of reasons the
courts are not given that information, primarily because a party should not be "prejudiced" by making an
offer to settle that is for less than what he might expect to receive at trial.

Nevertheless, the law has long seen value in encouraging reasonable settlement negotiations.
Two early forms of settlement offers recognized by the law are tender and tender of amends.

1. Tender



Tender is an offer of performance by a person under an obligation. For example, a person who
owes another money, by offering to repay it in cash, tenders performance. His creditor may refuse the
payment. If so, tender operates as a defence to an action by the creditor. If it was intended to rely on the
defence of tender, the English Rules of Court required the defendant to pay that money into court. That is
also required under the British Columbia Rules. If the defendant succeeds on that defence, he may tax his
costs, which are paid from the money in court.

The practice of bringing money into court was first introduced in the reign of Charles II to "avoid
the hazard and difficulty of pleading a tender." Initially the defendant was allowed to bring money into
court only in circumstances where a tender could be pleaded. Hence money could not be brought into
court in an action for general or unliquidated damages whether based on tort, contract or trespass.

2. Tender of Amends

While a formal tender was a good answer by the defendant to a claim brought in debt, this de-
fence had no common law counterpart with respect to claims sounding in tort. Parliament intervened to
modify the common law in respect of certain kinds of trespasses and thus created a new variety of defence
known as a tender of amends. It is purely a creature of statute. It involved an offer before litigation by
the person who had committed the tort. If the "amends" were refused and litigation ensued, the offer
could be pleaded as a defence. If the offer was vindicated at trial, it constituted a complete defence to the
action and the defendant was entitled to his costs.

One provision creating a tender of amends defence worth noting is section 5 of the Limitation
Act, 1623. 1t illustrates the antiquity of the concept. Moreover, an identical provision (section 7 of the
Statute of Limitations) was in force in British Columbia until very recently.

In England, the defence remained confined to a relatively small number of trespass actions. On-
tario has taken a different tack, making the defence of tender of amends available in any action sounding
in tort. British Columbia followed the English pattern. Tender of amends provisions appear in several
statutes.

An analogous concept, apology and retraction, is to be found in sections 6 to 8 of the Libel and
Slander Act. At least one case has used the expression "tender of amends" in connection with these provi-
sions.

The defence of tender of amends also appears in certain federal statutes. The utility of the prac-
tice of requiring a defendant who pleads tender or tender of amends to pay the money into court militated
heavily in favour of a similar practice for all claims that sounded in money. In effect, the current practice,
which permits a defendant to pay money into court, functions like the defence of tender of amends in On-
tario.

B. The System of Litigation Costs

Litigation is expensive. Usually the unsuccessful party will be obliged to pay the successful
party's "costs" of the litigation. That consequence is intended to encourage parties to consider settling
their differences. A person uncertain of the strength of his case might be less likely to take his chances in
court if the result of losing is responsibility for the costs of the proceedings. Similarly, in procedures de-
signed to encourage parties to resolve their disputes without litigation, the penalty exacted for failing to
accept an adequate settlement offer usually centers on costs or their disallowance. Some understanding of
the system of litigation costs in British Columbia, consequently, is useful background to the discussion of
formal settlement offers.



A litigant represented by a lawyer will be charged for the legal services rendered in connection
with the litigation. The costs incurred by the client are known as "solicitor and client" costs and have two
component elements. First, there are disbursements, that is, money actually paid out by the lawyer to oth-
ers, such as for transcripts of evidence, and fees to witnesses, consultants, court registries and so forth.
Second, there are fees for such services as consulting with the client, interviewing witnesses, preparing
documents, preparation for trial, conduct of the case in court and other activities calling for the exercise of
professional skill and judgment.

The relationship between a lawyer and his own client with respect to payment of the lawyer's bill
may be organized in two ways. Less commonly, no specific advance arrangement is made between the
lawyer and his client, but from time to time during the course of the lawyer's handling of the client's af-
fairs, or at the conclusion of those affairs, the lawyer will present the client with a bill of costs. This bill
may be in one of two forms. In rare cases, it will consist of a detailed specification of disbursements
made and services performed, with itemized charges in respect of each. More commonly, however, it will
be in what is known as "lump sum" form. A lump sum bill contains "a reasonably descriptive statement
of the services with a lump sum charge and a detailed statement of disbursements." This procedure is
sanctioned by the Barristers and Solicitors Act.

Upon receipt of a bill, whether in itemized or lump sum form, the client will have two alterna-
tives. He can pay the bill as presented, or he may have it taxed. Taxation is a process whereby a client
may have his lawyer's bill reviewed by a court official with a view to determining whether, in all the cir-
cumstances, the charges made are reasonable and proper. If the taxing officer finds that the charges are
excessive, he will reduce the amount payable by the client.

The second way in which the relationship between lawyer and client with respect to payment for
the lawyer's services may be organized, is for them to make agreements as to the remuneration payable
for the services, generally fixing an hourly rate designed to take account of the lawyer's costs and provid-
ing for a fair reward for his professional skill and experience. These agreements are made pursuant to
another section of the Barristers and Solicitors Act, section 99(1), which provides:

Notwithstanding any law or usage to the contrary, a member of the [Law] society may contract, in writing, with
a person as to the remuneration to be paid him for services rendered or to be rendered to the person in lieu of or in addi-
tion to the costs which are allowed to the member.

A lawyer's bill rendered pursuant to an agreement of this kind will not be exempt from review,
though the process of review is somewhat different. Section 99(2) of the Barristers and Solicitors Act

empowers the client in these circumstances to apply to the Supreme Court, and

If the court does not consider the contract fair and reasonable, it may either modify the contract or order the contract to be can-
celled, and the costs, fees, charges and disbursements for the business done to be taxed in the same manner as if no contract had
been made.

In fact, however, bills rendered by lawyers pursuant to contracts with their clients are rarely reviewed.

If a litigant is successful in the litigation, the court will normally, but not invariably, order that his
unsuccessful adversary indemnify him for the costs that he has incurred. The principle upon which this
order is based is compendiously stated in the Supreme Court Rules by the provision that "the costs of and
incidental to a proceeding shall follow the event unless the court otherwise orders." The "event" is suc-
cess in the litigation. The theory behind an order that costs shall follow the event is that the unsuccessful
party is somehow at fault in commencing or defending proceedings which, having regard to the judgment,
ought not to have been necessary, and to that extent must indemnify the successful party for the expense
to which he has been put. The costs thus payable by the loser to the winner are known as "party and
party" costs.

The terms "indemnify" and "indemnification" as used to describe the system of party and party
costs of litigation are somewhat misleading and call for a brief explanation. They are used to indicate that



party and party costs are payable by the losing side by way of compensation, not as a form of penalty.
"Costs as between party and party are given by the law as an indemnity to the person entitled to them:
they are not imposed as a punishment on the party who pays them." The use of these terms indicates that
the successful party may not recover from his adversary more than he has paid out. It does not mean that
he will recover all that he has paid out.

The probability is, in fact, that the winner will recover a good deal less than the amount he has
paid out. To this extent, then, the word "indemnity" is quite misleading. The indemnity is at best a partial
one. A report on the Supreme Court Rules published over 10 years ago, for example, analyzes a hypo-
thetical case in which the plaintiff claimed and recovered $5,000 after a two day trial. It is suggested in
that report that the client would have to pay his lawyer $1,800 and would recover from his adversary ap-
proximately $750. It is likely that today there is a significantly greater disparity between actual costs and
the amount payable by the losing party.

There are two reasons for this disparity. First, and most important, a review of the extent of the
loser's liability to indemnify the winner is accomplished through the process of taxation, already referred
to, in accordance with a tariff set out as Appendix B to the Rules of Court. As Mr. Justice Clement
pointed out in his dissenting judgment in Paskivski v. Canadian Pacific Ltd. the tariff "arbitrarily estab-
lishes the amount of indemnity that may be recovered in respect of specified items...without attempting to
determine the amount of real or full indemnity." Second, the loser is required to compensate only for
those costs "necessary to enable the adverse party to conduct the litigation, and no more. Any charges
merely for conducting litigation more conveniently may be called luxuries, and must be paid by the party
incurring them." So, the Rules of the Supreme Court provide that:

The Registrar shall consider in the taxation of costs whether the work for which costs are claimed was necessary
or proper, and if he is of the opinion that any part of the costs have been unnecessarily or improperly incurred, he shall
disallow it.

Rule 57(4) provides as follows:

On a taxation, the Registrar shall allow necessary or proper disbursements and expenses but, except as against the party
who incurred them, disbursements or expenses shall not be allowed which appear to the Registrar to have been incurred
or increased through extravagance, negligence or mistake, or by payment of unjustified charges or expenses.

Almost invariably, then, there will be a difference between what the winning party must pay his
lawyer, in the form of solicitor and client costs, and what he will recover from his adversary in the form
of taxed party and party costs, and that difference will represent an outofpocket expense for the victor. In
cases where the successful party is a plaintiff who has claimed damages, this will not be too serious a dis-
parity since the damage award will ordinarily, though not necessarily, be large enough to cover the differ-
ence. Where the successful party is either a plaintiff claiming nonmonetary relief, however, or a defen-
dant, the matter may be more serious.

It is important that the purpose and effect of the tariff be fully understood. It has been said that:

... a system of litigation costs should strike a fair balance between the two concerns or interests of awarding indemnity
to a successful litigant, and, on the other hand, keeping costs at a level that permits the average litigant to prosecute a
claim.

The tariff seeks to do this to provide some compensation to the winner without exposing the loser to an
unlimited liability. It seeks to do so by specifying the costs which may be recovered and the rate of re-
covery, subject to certain overall maximum figures for different kinds of cases. The effect is lucidly ex-
plained by Mr. Justice Clement in the Paskivski case, mentioned above. The question there was whether
the fact that the successful party was a company which was throughout represented by a salaried solicitor,
in its employ, affected the amount of costs it could recover. The majority of the Court held that no award
of costs could be made for his service. Mr. Justice Clement dissented, saying



... costs are taxed on a block tariff. In my view of the matter a block tariff affords only a partial indemnity to the liti-
gant. Solicitorclient costs will usually exceed, and in cases of difficulty may greatly exceed, the costs recoverable un-
der a block tariff. In addition to that, the litigant himself and his employees may well have spent a good deal of time on
the case at the expense of his business interests, quite aside from attendances on discoveries and at trial for which the
block tariff makes some provision. Such a tariff does not contemplate an inquiry into all the costs of a litigant in order
to provide a full indemnity; it provides a recognition that costs are involved and arbitrarily establishes the amount of
indemnity that may be recovered in respect of specified items. I am of opinion that a block tariff recognizes the princi-
ple of indemnity without discrimination as between persons and corporations, or as between corporations who engage
solicitors and counsel, and those who have them on their staff. There can be no doubt that litigation costs the litigant
money either way, and the block tariff measures the indemnity that may be recovered from the losing side, without
attempting to determine the amount of a real or full indemnity. I think we should recognize these principles. This leads
me to differ from Stuart J. [Stephens v. Calgary (1909), 2 Alta. L.R. 331, 12W.L.R. 379] in giving the party against
whom the taxation proceeds an opportunity to show that the tariff provides more than indemnity. As he points out, it
would be impossible to show this in the ordinary case if there is taken into account all of the time and overhead and
other matters that would be involved ... [The tariff] as it stands is far from an adequate measure of indemnity to the
litigant from any point of view, and I do not think that a corporation should be deprived of its allowances merely be-
cause it has a solicitor or counsel in fulltime service ...

Many have expressed severe reservations about both the principle and the mechanics of the so-
called "indemnity" system of cost allocation as between party and party and have urged that alternatives
be considered. Such a consideration would take us far beyond the terms of reference of this Report, how-
ever, and we wish to make it clear that we are concerned here with a limited problem only, and that the
continued operation of the "indemnity" principle is assumed throughout. We should mention, however,
that several of our correspondents were deeply concerned with the issue of costs and urged that the tariff
of party and party costs be updated.

C. Offers to Settle
1. Rules 57(13) and (18)

Under the former Supreme Court Rules, there was no real inducement for a plaintiff to make an
offer to settle. If he pursued the matter through trial and was successful, he received an order of costs
with his judgment. Consequently, a plaintiff would only compromise his claim if he were uncertain of the
outcome, and in those cases the defendant might often wish to risk taking the matter to trial.

The current Rules provide that a plaintiff may make a formal offer to settle. Rule 57(13)(a) pro-
vides:

Offer to Settle by Plaintiff

(13)(a) In an action for damages, the plaintiff, at any time before the commencement of the trial, may deliver an offer
to settle in Form 61, specifying the claim or part of the claim in respect of which the offer is made and specifying a sum
that the plaintiff is willing to accept in satisfaction of it.

The offer may only be for a "sum" in "an action for damages." If, for example, the plaintiff's claim is for
debt, he would not be able to make an offer to settle.

The Rules also provide an inducement for the defendant to consider seriously a plaintiff's formal
offer to settle. If the defendant refuses the offer and, at trial, the plaintiff is awarded an amount equal to
or greater than that for which he offered to settle, the court may award the plaintiff up to double his costs
for preparation, trial and proceedings after trial:

Effect of Offer

(18) Where a defendant fails to pay into Court or to file and deliver a consent to judgment pursuant to this rule and the
plaintiff proceeds and recovers an amount equal to or greater than the amount specified in an offer to settle delivered by



him, the court may award up to double costs to the plaintiff for the tariff items covering preparation for trial, trial and
proceedings after trial other than appeal, as set out in Appendix B, exclusive of disbursements and expenses.

The effect of these two rules is said to be as follows:

The purpose of a plaintiff's offer to settle is to encourage realistic settlements and discourage frivolous defences. Of
course a defendant has every right to have his defence considered, but now he may face the additional penalty of dou-
ble costs if it is found wanting.

Throughout this Report, we will provide examples to demonstrate how the practices under dis-
cussion work. The following is an example of the plaintiff's offer to settle in its simplest form.

Example 1: P commences an action against D for damages. P offers to settle pursuant to R. 57(13) (a) for $100,000. D refuses
the offer. P receives judgment for $100,000. P is entitled to up to double his taxed costs for preparation for trial, trial and pro-
ceedings after trial other than appeal. If P's judgment had been for $99,999 or less, he would not be entitled to increased costs.

"Double costs" means twice the amount taxable under normal circumstances. As we mentioned, the term
"costs" is frequently used to include fees and disbursements. However, "double costs" only applies to
fees and not to disbursements. They are said not to be a penalty levied against the unsuccessful side, nor
a bonus for the successful side, but it is difficult to regard them otherwise. Notwithstanding the courts'
discretion to order costs, if the plaintiff's offer is vindicated, double costs should ordinarily follow the
event.

Before the enactment of R. 57, a plaintiff wishing to avoid the heavy costs of litigation (for which there was
only marginal recovery even were the plaintiff successful) might make an offer to settle. In doing so he would risk
sacrificing a larger figure that the court might award after trial but the costs of the litigation would be avoided. The
double costs rule gives the plaintiff additional incentive to attempt a pretrial settlement and an additional inducement to
a defendant to treat pretrial offers seriously. It seems to me, in fairness, that should the judgment of the plaintiff in
making a pretrial offer be vindicated, double costs should ordinarily follow the event. Unless this were the result the
effectiveness of the rule would be eroded. I think I should be guided by these considerations in the present case.

That is so even if the judgment equals or only marginally exceeds the plaintiff's offer, a circumstance
which might suggest that the defendant was justified in defending. In Nacht v. Broadway Driving School
Ltd., for example, Munroe J., on application, held that the matter of costs was clearly governed by the
rules and did not require a court order to resolve.

Entitlement to increased costs further depends upon whether the plaintiff has given the defendant
reasonable notice of the offer to settle and whether judgment at trial equals or exceeds the offer to settle.
Even if the offer to settle is revoked, the court has discretion to grant increased costs up to the date of
revocation.

Fraser and Horn describe the tactical considerations of making an offer to settle as follows:

... [T]he costs potentially available to a plaintiff who has delivered an offer to settle in a sum less than the amount
awarded to him at trial are limited to the tariff items covering preparation for trial, trial and proceedings after trial other
than appeal (Rule 57(18)) ...

Unless a very specific reason surfaces, it follows that a plaintiff has little to gain by delivering an offer to settle
until just before the work of preparation for trial begins ... Where a defendant has paid into court in a case where the
plaintiff's claim is fairly modest, the pressure on the plaintiff to settle is inversely powerful, because of the possibility
that making a wrong decision will eat up the entire proceeds of judgment. In the offer to settle procedure, there is little
incentive for the plaintiff with a small claim to deliver an offer to settle, because the cost impact will be slight.

On the other hand, where the plaintiff's claim is serious and large, an award of double costs could be quite sig-
nificant. Where the defence of a defendant is conducted by his insurer, there is also a troubling conflict of interest
problem for the insurer where the offer to settle is at or close to policy limits and the possibility exists that judgment
after trial could be significantly higher than those limits.



D. Defendant's Payment Into Court
1. Rule 37

The defendant's payment into court is the corollary procedure to a plaintiff's offer to settle and,
therefore, possesses many similarities to it.

Rule 37(1) provides as follows:

Payment into Court by Defendant

(1) At any time before the commencement of the trial a defendant may pay into court a sum of money in satisfaction of
the whole or part of a claim for which the plaintiff sues.

Similarly, a third party to the action may pay money into court. Payment into court is not an admission of
liability.

Under the former rules, money could be paid into court by one or more of several defendants sued
jointly, upon giving notice to the other defendants. Under the current rules, parties sued jointly may not
make a payment into court except jointly. The new rule was added to avoid complex issues that might
arise respecting liability, contribution, indemnification and res judicata.

If the payment is accepted in full satisfaction of all claims, the plaintiff may tax his costs up to
seven days after delivery to him of notice of the payment into court. The defendant may tax his costs in-
curred after seven days from delivery of the notice. If the plaintiff proceeds against the defendant and
recovers an amount equal to or less than the amount paid into court, he is only entitled to costs incurred
up to delivery of the notice to him. The defendant is entitled to costs reasonably incurred after delivery of
the notice. If the notice was delivered less than seven days prior to the trial, entitlement to costs is in the
discretion of the court. Rule 37(17) provides as follows:

Plaintiff proceeding after payment in

(17) Where the plaintiff proceeds with an action and recovers an amount equal to or less than the amount paid into
court,

(a) he may tax his costs reasonably incurred up to delivery to him of a copy of the notice under subrule (7)
and, provided the notice was delivered at least 7 days prior to the commencement of the trial, the defen-
dant may tax his costs reasonably incurred after delivery of the notice to the plaintiff; but if the notice
was delivered less than 7 days prior to the commencement of the trial, the costs of any steps taken by the
parties subsequent to delivery shall be in the discretion of the court, and

(b) the amount paid in shall be applied in satisfaction of the plaintiff's judgment after setoff of the defen-
dant's costs, if any, and any balance shall be repaid to the defendant.

Example 2: P commences an action against D for damages. D pays into court, pursuant to R. 37(1), the sum of $100,000. P does
not accept it. P receives judgment for $100,000. D is entitled to his taxed costs arising after delivery of the notice of payment
into court. If P's judgment had been for any amount greater than $100,000, D would not be entitled to costs. (In fact, he would
be liable for P's costs.)

A defendant who refuses a payment into court by a third party and receives an amount less than
that paid into court is entitled to costs reasonably incurred up to seven days after delivery of the notice.
The third party is entitled to costs incurred after seven days from notice. It is curious that the Rules re-
specting plaintiff and defendant, and defendant and third party, do not correspond more exactly. There
would appear to be no reason why a defendant's entitlement to costs is triggered by a judgment equal to or
less than the money paid into court, while a third party's entitlement to costs only arises if judgment for
the defendant is less than the amount paid in. Similarly, there is no apparent reason why, if the plaintiff
refuses the payment into court, costs are determined by the date of notice between plaintiff and defendant,



but if the defendant refuses the third party's payment, costs are calculated from a date seven days from
notice.

The policy supporting these rules is the same as that promoted by the plaintiff's offer to settle.
Parties to litigation should be encouraged to negotiate reasonably and in good faith. If the defendant is
prepared to make a reasonable offer, the plaintiff rejects it at his peril. Moreover, the law requires a per-
son to mitigate his damages. One means of mitigation is to accept a reasonable offer and save the ex-
penses of litigation.

Fraser and Horn describe some of the tactical considerations in making a payment into court as
follows:

The decision to make a payment into court may be affected by several considerations. The device is most effective
against a plaintiff who is poor (because immediate settlement at a low figure may be an economic necessity; and be-
cause the potential penalty in costs is not a risk he can afford to take) or against a plaintiff whose claim is inflated (no
settlement is likely but the benefit in costs to the defendant who successfully pays in may be substantial).

If the case is one in which all the facts may be determined with reasonable precision at an early stage, it will be
to the defendant's advantage to attempt to make that determination as soon as possible, in order to make an early pay-
ment into court, so as to obtain the maximum advantage in costs. Some kinds of claims, most typically personal injury
claims, are difficult to assess until shortly before trial and are, therefore, more appropriate for payments into court
shortly before the commencement of trial.

Attempting to predict the amount of a judgment is a notoriously insubstantial exercise. The defendant consider-
ing a payment in must weigh, on the one side, the benefit to him in costs that may result, plus the saving in legal fees
which will result if the payment is accepted, against, on the other side, the prospect that the plaintiff is being oftered too
much. Prudence dictates that a payment into court should be at or toward the low end of the estimate of the range of
amounts between which it is thought the verdict will fall. A further factor encouraging parsimonious payments into
court is the widespread reluctance of persons having claims as plaintiffs to submit themselves and their witnesses to the
ordeal of a trial.

E. Current Law
1. Reasonable Notice
(a)  Plaintiff’s Offer to Settle

What constitutes reasonable notice of an offer to settle depends on the circumstances of the case.
The defendant must have sufficient opportunity to consider the offer with a view to accepting or rejecting
it. Consequently, the court will consider, among other factors, how much notice the defendant had, the
complexity of the litigation and the magnitude of damages involved.

In Jager v. Burnett, the offer was made one hour before trial. In Abell v. Greater Nanaimo Water
District, the offer was made the morning of the trial and was open until the trial commenced at 2:00 p.m.
that day. In neither case was the notice adequate.

Inadequate notice does not necessarily disentitle a plaintiff to increased costs. The court has a
discretion to award up to double costs for preparation for trial, trial and proceedings after trial other than
appeal. Consequently, even if notice was unreasonable in the circumstances, the plaintiff may still receive
costs for a portion of the trial at a higher level. In Hope Hardware, for example, following verbal notice,
the plaintiffs made an offer to settle delivered on a Friday after 4:00 p.m. The trial began the following
Monday. Bouck J. said that had the plaintiffs' notice been delivered a week earlier he would have had no
hesitation in awarding double costs. If the notice had been delivered on the Friday before 4:00 p.m. he
might have awarded double costs for the last four days of the five day trial. In the circumstances, he
awarded double costs for the last three days of the trial, and for items in the tariff that apply following the
trial.



From the cases, it would appear that if notice is inadequate in the circumstances, costs of prepara-
tion will seldom be awarded at a higher level. That follows from the fact that preparation for trial will
usually have been completed by the time a last minute offer is made. In Borsje v. Venuti, double costs
were awarded for trial preparation, but not for the trial itself. The reasons for judgment do not disclose
why this approach was taken, except that Hutcheon J. observed that liability was not in issue. Moreover,
the trial only took a half day to complete. Perhaps in those circumstances it was reasonable for the defen-
dants to wish to have quantum determined by the court.

Even extremely short notice may entitle a plaintiff to higher costs. In Hudson v. Pottage, the de-
fendants had one day between notice and trial. The defendants' solicitor, however, had prior instructions
to reject that sum if it was offered. Legg J. held that in those circumstances the defendant did not require
further time to consider the offer.

A settlement offer, before formal acceptance, may be revoked orally. It may not be accepted
orally.
(b)  Defendant's Payment Into Court

Unlike a plaintiff's offer to settle where the rules do not prescribe a notice period, the defendant's
payment into court is to be made before seven days from trial. A payment into court may be made later
than that, but in that case, the court must decide whether it was timely in the circumstances. Principles
apply similar to those which guide a court when determining whether a plaintiff's offer to settle was made
with reasonable notice. The court must determine whether the plaintiff had a reasonable opportunity to
consider accepting or rejecting the payment.

2. Proper Form of Offer or Payment Into Court
(a)  Plaintiff’s Offer to Settle

The plaintiff's offer must be for a specific sum in an action for damages. While the offer is lim-
ited to claims appropriate to a money offer, it is not available if, for example, the plaintiff's claim is for
debt.

Neither may a claim for a permanent injunction be the subject of an offer to settle, although its
inclusion in the offer will not bar the plaintiff's application for increased costs with respect to the portion
of the litigation devoted to the claim for damages. Similarly, a claim for a declaration of an equitable
proprietary right may not be the subject of an offer to settle:

Formerly, the right of a defendant to pay into court under any type of claim was unique in that the plaintiff had
no similar weapon to put the defendant in a dilemma as to whether or not he accepted an offer under peril of costs. The
new offer to settle I interpret as being intended to put into the plaintiff's hand a right coextensive with that of a defen-
dant: the right to offer money in settlement of a claim and put the defendant at peril as to costs.

It should be noticed that the paymentin provisions of RR. 37 and 38 are not limited or tied to any particular
cause of action, but there are some actions in which a defendant cannot protect himself against costs, e.g., a claim for
specific performance, for an accounting, or a declaration of trustto mention only a few. The paymentinprocedure is
simply inappropriate to these types of claim. It is for this reason that the new procedure giving the plaintiff a coexten-
sive right must, in my view, be limited to claims appropriate to a money offer: or, as the rule makers have put it in R.
57(13)(a) "in an action for damages".

In the case at bar the plaintiff's claims are, with one exception, all equitable, e.g., the claim for a declaration of a
half interest in the property and that it be held in trust. This type of claim cannot literally be satisfied by an offer to
settle for money. The formal procedure to claim double costs as authorized by the rules is, to repeat, simply not appro-
priate. That does not say that the defendant could not accept it if he chooses, and consent to the dismissal of the action,
but only that no claim can be made for double costs under the rules.



As to breach of promise, the plaintiff could have made an offer to settle to meet the claim for damages for
breach of promise. However, she did not do so, as she did not specify the exact claim in respect of which the payment
was made. The defendant had no means of knowing to what claim the offer was directed. For this reason, the plaintiff
should not be entitled to double costs on that issue.

This limitation on the plaintiff's offer to settle may be responsible for forcing disputes to trial that could
otherwise be settled. Problems would arise, however, if the plaintiff were permitted to make an offer to
settle with respect to a claim for nonmonetary relief. It would be difficult, for example, to determine
whether the plaintiff's success at trial was equal to or greater than what had been offered. If the plaintiff's
offer requires a temporary injunction, should judgment for a permanent injunction trigger entitlement to
increased costs?

Even if the plaintiff's offer to settle sounds in money, it is insufficient unless it is for a fixed sum.
In Hine v. Bentley, for example, the plaintiff offered to settle for an amount that was subject to payment of
interest at a fixed rate, from the date of notice to the date of payment. It was held that an amount that
changes from day to day by the accrual of interest was not a "sum" within the meaning of Rule 57(18).
The "sum" in an offer to settle must be the same amount on the day of the offer by the plaintiff as on the
day of payment into court or consent to judgment by the defendant.

The plaintiff's offer represents the amount he will accept in full satisfaction of his claim. Neither
costs nor prejudgment interest are added on top of that sum.Presumably, however, there is nothing to stop
a plaintiff from taking those into account when determining what amount he will accept.

(b)  Defendant's Payment Into Court

A payment into court is limited to those claims appropriate to a money offer. Consequently,
claims for injunctions, specific performance or equitable proprietary rights cannot be the subject of a
payment into court. Moreover, an impoverished defendant, by definition, cannot make a payment into
court.

3. Entitlement to Increased Costs

The courts' discretion to award up to double costs, if the plaintiff makes an offer to settle, depends
upon the plaintiff receiving judgment for an amount equal to or greater than the amount specified in the
offer to settle. A defendant is entitled to costs if the judgment in favour of the plaintiff is less than or
equal to the amount paid into court by the defendant.

If the plaintiff is successful, ordinarily he will receive judgment for his damages, prejudgment
interest and costs. The award of costs is not considered when comparing the judgment to the amount
specified in the offer to settle.

Example 3: P commences an action against D for damages. P offers to settle pursuant to R. 57(13) (a) for $100,000. D refuses
the offer. P receives judgment for $95,000 plus $8,000 costs. The award for costs is not considered when comparing the amount
of the judgment with the amount specified in the offer to settle. P is not entitled to increased costs.

There is some doubt whether prejudgment interest may be included in the judgment to determine entitle-
ment to increased costs.

(a)  Prejudgment Interest

The problem arises from the language used in Rule 57(13)(a). The plaintiff's offer to settle must
specify the "claim" in respect of which his offer is made. There is English authority that, since prejudg-
ment interest is discretionary and need not be pleaded, it is not a separate cause of action. Consequently,
it should not be part of a defendant's payment into court, nor considered as part of the judgment when de-
termining entitlement to costs.



This position was adopted by the British Columbia Court of Appeal in Evans Products Ltd. v.
Crest Warehousing Ltd. (No. 2), with respect to a defendant's payment into court. In several previous
decisions concerning Rule 57 (18), prejudgment interest had been taken into account. Following Crest
Warehousing, in a series of cases it was held that prejudgment interest should not be considered in deter-
mining whether or not a plaintiff recovered an amount equal to or greater than the amount specified in the
offer to settle.

Characterizing prejudgment interest as a benefit flowing from judgment, and not part of the plain-
tiff's claim, led to several anomalies. For example, a defendant who accepted a plaintiff's settlement offer
by payment into court would not be liable to pay prejudgment interest. If, however, the defendant ac-
cepted the same offer by consenting to judgment, he would be liable to pay prejudgment interest. These
results do not encourage early settlement:

Since the purpose of R. 57 is plainly to encourage settlement, it would be an obvious anomaly if its effectiveness varied
so greatly according to whether or not the defendant had ready cash with which to demonstrate his acceptance of the
settlement proposal made by a plaintiff in the period available for that purpose, that period often being quite short.

The results under Rule 37 were equally anomalous. If the defendant made a payment into court
and the plaintiff accepted it, he would not be entitled to prejudgment interest. If he refused it and re-
ceived judgment for the same amount at trial, entitlement to prejudgment interest might significantly out-
weigh the liability incurred in costs:

In such circumstances, a plaintiff would obviously prefer in many if not most cases to pay the penalty in costs involved
in declining the paymentin and going on to trial; the cost penalty of refusing a reasonable damage settlement could be
much more than offset by the benefit of obtaining interest on the damage award at eight, nine or ten per cent per annum
over a period of several years.

... It is plain that only amendment of the rules or of the Prejudgment Interest Act can now restore the former clarity and
effectiveness of these procedures designed to promote pretrial settlement.

This question was reconsidered by the British Columbia Court of Appeal in Kellner v. Greig.
They distinguished Crest Warehousing on the ground that in that case the payment in was equal to the
judgment and triggered entitlement to costs. Whether prejudgment interest was to be taken into account
was irrelevant in that case, and the court's observations were obiter dicta. The British Columbia Court of
Appeal found that, while the court may exercise a discretion concerning the rate of interest, under the
Court Order Interest Act a plaintiff was entitled to prejudgment interest. The court has no discretion to
refuse to award such interest. Consequently, interest is a "claim" for which the plaintiff sues, and should
be included in the judgment award to determine entitlement to costs.

Kellner was decided with respect to Rule 37, defendant's payment into court. It has been subse-
quently held that the reasoning in the case applies equally to a plaintiff's offer to settle.

Example 4: P commences an action against D for damages. P offers to settle pursuant to R. 57(13) (a) for the sum of $100,000.
D does not accept it. P receives judgment for $90,000 plus $15,000 for prejudgment interest. Taking prejudgment interest into
account, the amount of the judgment exceeds the amount P offered to accept in settlement. P would be entitled to up to double
his taxed costs.

The Court Order Interest Act provides an additional penalty if a party refuses a payment into
court and an order for an amount equal to or less than that is made. Prejudgment interest may only be
awarded to the date of payment into court. Ordinarily prejudgment interest is calculated from the date the
cause of action arose to the date of the order. The defendant has been deprived of the use of the money
from the date of payment into court. Consequently, it would be unjust to award prejudgment interest for
the period following payment into court to the date of the order.

(b)  Payments on Account



An issue has arisen in a number of cases whether payments to the defendant before trial in respect
of the litigation may be taken into account when valuing the amount paid into court. Usually this arises in
automobile personal injury cases where the Insurance Corporation of British Columbia (I.C.B.C.) pays
the defendant "no fault" benefits prior to trial. "No fault" benefits are not taken into account until after
judgment, when they are deducted from the plaintiff's award.

In Bekker v. Vassiliou, the plaintiff made an offer to settle for $20,000. 1.C.B.C. paid into court
$16,600 and alleged that no fault benefits already paid to the plaintiff should be taken into account.
Those benefits would bring the amount notionally paid into court up to $20,000, in which case the pro-
ceedings, except for the recovery of costs, should be stayed. It was held that no fault benefits under the
Insurance (Motor Vehicle) Act should not be taken into account when determining the amount paid into
court, since they are not taken into account until after judgment. Presumably, the plaintiff was willing to
accept the amount specified in the offer to settle, in addition to no fault benefits. Similarly, in Freund v.
Locke, it appears that a plaintiff's offer to settle was considered to be exclusive of no fault benefits. In
Haynes v. Fontaine, however, it was held that a plaintiff's offer to settle was deemed to include no fault
benefits received.

When determining whether success at trial was less than or equal to a defendant's payment into
court, no fault benefits are taken into account by either adding them to the payment in, or deducting them
from the judgment. In Everett v. Raymond, the defendant paid in $83,000. The plaintiff also received
$3,300 in no fault benefits. The judgment in favour of the plaintiff, including prejudgment interest, was
for $84,685.52. Proudfoot J. held that the no fault benefits must be taken into account by adding them to
the payment into court and awarded costs to the defendant:

There is no doubt that disclosure of the amount paid in benefits to a complainant (in this case the $3,300) would
be taken into account in the ultimate assessment of damages. To me it follows then, that for the purposes of taxing
costs pursuant to R. 37(17) this payment, as well as the payment into court, forms part of the award. Section 24(5) uses
the wording "taken into account". I can attribute no other meaning to these words than just that. I find the defendants
are entitled to take into account the $3,300 for a total payment of $86,300 for the purposes of dealing with costs under
R. 37(17).

These practices are inconsistent and add uncertainty to determining what is embraced in a settle-
ment offer and whether the settlement offer has been vindicated by the result at trial.

4. Miscellaneous Aspects of Practice
(a) Varying Award of Costs

An award of costs at trial (or no award) does not affect the court's jurisdiction to order costs when
informed of an offer to settle or of a payment into court. That information does not come before the judge
until his Reasons are handed down. The Rules must, therefore, contemplate a variation of the award
when the fact of an offer (or payment into court) is disclosed.

(b)  Amount Involved in the Action

Even if an offer to settle is not accepted, it may be considered as evidence of the amount in dis-
pute, when calculating costs pursuant to the tariff. In Al/lman v. Chlopan, the plaintiff's action was dis-
missed by consent. The plaintiff's offer to settle pursuant to Rule 57(13) was evidence of the amount in-
volved in the action for purposes of determining costs. The defendant had been required to prepare for
trial on the basis that the claim against him exceeded $30,000. The rule that "without prejudice" commu-
nications not be revealed to the court is to avoid improperly influencing the court's determination. That
consideration does not arise in a taxation of costs.

(c¢)  Contributory Negligence



Under the Negligence Act, liability for costs is determined by reference to the liability of the par-
ties. For example, if in an action for negligence it is found that the plaintiff was 20% responsible for his
injuries, he will be entitled only to 80% of his costs.

An offer to settle or a payment into court which triggers entitlement to costs may alter the effect
of the Negligence Act. In Freund v. Locke, mentioned earlier, no deduction for contributory negligence
was made with respect to the order for costs:

The principle that I find in R. 57(18) is that, if the defendant has rejected an offer of settlement which is equal to or
greater than the amount recovered at trial, the defendant must accept increased responsibility for the trial which did
take place by the payment of double costs.

...  am of the view that this means the payment of double costs without apportionment, because they are costs of a trial
which ought not to have taken place.

In Northey v. Trueman, it was held that costs must follow the apportionment of liability for contributory
negligence. In that case, however, Ruttan J. was considering whether the court's general discretion with
respect to the award of costs superseded the provisions under the Negligence Act. He concluded that it
did not. More recently, the British Columbia Court of Appeal has held that the court's broad discretion
under the Supreme Court Act with respect to costs extends to allowing one party his full costs if the ap-
portionment of liability under the Negligence Act will result in an injustice.

In Rae v. 1.C.B.C., the plaintiff, who had made an offer to settle which was rejected, received a
higher amount at trial. The British Columbia Court of Appeal took contributory negligence into account
as follows: the plaintiff taxed costs on the full amount of the award, under Rule 57(18). The defendant's
taxed costs were then set off against the plaintiff's. Since the plaintiff taxed double costs, a portion of
those costs relating to the contributory negligence remained after the set off.

(d) Interest on Funds in Court

Under the British Columbia Supreme Court Rules, interest is payable on "funds" paid into court,
which are held for a period exceeding three months. "Funds," as defined in Rule 58(1), means any money
paid into court except money paid,

(a) under the Court Order Enforcement Act,
(b) for security for costs,

(c) in satisfaction of a claim, or
(d) for bail.

These exceptions are comprehensive, and it would appear that most money paid into court does not bear
interest.

Money paid into court is deposited by the Registrar in a financial institution, and then remitted to
the Minister of Finance. The Minister is required to keep a separate treasury account, called "Investments,
Supreme Court Act," for the deposit of these monies. The funds are held in trust, and the balance of the
"Investments, Supreme Court Act" account must at all times be substantially equal to the funds held by
the Minister under Rule 58. The Minister is empowered to invest the funds and convert securities paid
into court into money.

"Money" paid into court, which is not "funds" within the meaning of the rule and therefore not
subject to interest, is also deposited by the Registrar in a financial institution. All such monies on deposit
for more than one year are paid to the Minister, and held like "funds" except as to payment of interest.



If interest is payable on money in court, it is calculated at a rate 2 per cent below the prime lend-
ing rate of the banker to the Province of British Columbia. That rate is determined September 30, De-
cember 31, March 31, and June 30 for each three month period following. Interest is compounded June
30 and December 31 in each year. Interest on money less than or equal to $100,000 is calculated from the
first day of the month following payment into court. Interest on money in an amount greater than
$100,000 is calculated from the date of payment into court.

As mentioned earlier, monies paid into court in satisfaction of a claim are not "funds" within the
meaning of the rule. Whether a payment is made to satisfy a claim is not so straightforward a question as
it may appear to be. Two cases indicate problems of definition that have arisen.

In Joshi v. Cooper Agencies Ltd., the plaintiff improperly obtained a default judgment. The defen-
dants paid money into court, partly because counsel agreed to the payment into court on the basis that the
monies would earn interest at 83/4%. The Registrar informed the parties that interest was not payable on
the money. Gansner L.J.S.C. held that the payment into court was not in satisfaction of a claim. The de-
fault judgment was improperly obtained. The payment was made with a view to avoiding any liability
which might flow from failing to comply with the order. With respect, the distinction between "avoiding
liability" for noncompliance and satisfaction of a claim is not obvious, unless counsel agreed to this
course pending a challenge of the default judgment. The report is not clear on this point.

In Nykwist v. Dow John Realty Ltd., money was paid into court pending an appeal under the
Small Claims Act. The money paid into court represented the judgment and costs of the appeal. The Reg-
istrar declined to pay interest on the money, finding that it represented "security for costs." Darling C.C.J.
held that only a portion of the monies represented security for costs. The balance, representing the judg-
ment, were "funds" within the meaning of Rule 58 and interest was payable on them.

In each case, it would appear that money paid into court pending a challenge to a court order (in
the first case to set aside the default judgment, in the second, an appeal) are not monies paid in satisfac-
tion of a claim and are, therefore, funds, within the meaning of Rule 58.

Monies paid into court pursuant to Rule 37 represent "a sum of money in satisfaction of the whole
or part of a claim for which the plaintiff sues." A plaintiff's offer to settle specifies an amount "the plain-
tiff is willing to accept in satisfaction of [his claim]." It would appear, therefore, that monies paid into
court pursuant to Rule 37 or pursuant to an offer to settle under Rule 57(13) (a) fall within the exception
to Rule 58 and do not bear interest. In Evans v. Jenkins, however, McTaggart L.J.S.C. held that monies
paid into court pursuant to Rule 37 are "funds" with the meaning of Rule 58. He based his decision on
two points. First, there is a distinction between monies paid into court and accepted, and monies paid into
court in the hope that settlement will more likely result. Rule 58 contemplated the first situation. Rule 37
contemplated the second. Second, he held that the Rules were aimed at securing "just, speedy and inex-
pensive determination of every proceeding on its merits," and should be interpreted to promote that result.
If money paid into court pursuant to Rule 37 did not bear interest, litigants would be less likely to adopt
that practice. Consequently, monies paid into court are "funds" within the meaning of Rule 58 and bear
interest.

The reasoning in Evans would not apply equally to a payment into court pursuant to a plaintiff's
offer to settle. Such a payment into court would represent acceptance, and "satisfaction of a claim" within
the meaning of Rule 58. Consequently, those monies would not be "funds." Interest would not be pay-
able. There is also some doubt whether monies paid into court will continue to earn interest from the date
the plaintiff accepts them in satisfaction of his claim. The reasoning of McTaggart L.J.S.C. would appear
to suggest that, upon acceptance, the monies are no longer "funds" within the meaning of Rule 58. It
should also be observed, however, that in these kinds of circumstances the party entitled to the money can
apply to have it paid to him. Interest foregone should not represent a substantial amount of money.



Evans was reversed on appeal. The British Columbia Court of Appeal concluded that monies
paid into court pursuant to Rule 37 do not bear interest. A payment into court pursuant to Rule 37,
whether accepted or not, was still paid in "satisfaction of a claim," and was not, therefore, "funds" within
the meaning of Rule 58.

(e)  Appendix B: Party and Party Costs

Rule 57(18) provides that increased costs are calculated on costs set out in Appendix B. Appen-
dix B provides the tariff of costs on a party and party basis. There are, however, two other bases upon
which costs could be calculated: solicitor and client, and solicitor and own client. Party and party costs
are set at a lower scale than solicitor and client costs. Solicitor and own client costs are calculated as the
actual fees payable by the client to his solicitor. That measure of costs is awarded when the parties have
by prior contract agreed to that scale. Solicitor and client costs are awarded when the unsuccessful party
has conducted himself in a manner which deserves the sanction of increased costs. Solicitor and client
costs serve as a kind of punishment to the unsuccessful litigant whose unnecessary and unwarranted con-
duct has increased the successful litigant's costs.

Appendix B places a maximum on costs that may be awarded. With respect to Rule 57(18), it
provides as follows:

Maximum
Costs
6. Where Rule 57(18) applies
$3000 OF UNAET ...t $1000.00
Over $3000 but not exceeding $30000 .........ccccceevvvevrreerereennnen 1050.00
Plus $150 for each $1000 or part thereof by which amount
involved exceeds $3000.
7. Where the amount involved exceeds $30000 there is no maximum amount of taxable costs.

It is open to question whether the maximum costs permitted under Tariff B are inclusive of all
costs, or just those which may be incurred under Rule 57(18) (preparation for trial, trial and proceedings
after trial). The maximum costs permitted are exactly twice the maximum costs permitted if Rule 57(18)
does not apply. That would suggest that the maximum costs permitted are intended to be inclusive of all
costs incurred in the litigation.

CHAPTER III REFORM

A. Introduction

Our review of the current law governing offers to settle and payments into court indicates that on
the whole these procedures work fairly well and serve to encourage parties to settle their disputes without
resort to trial. We observed, however, that several aspects of the law were uncertain and that some were
inconsistent. In this chapter, we examine approaches that might be taken to revising and refining the law.

The utility of offers to settle and payments into court is impaired by their confinement to liabili-
ties that sound in money. An additional limitation on the defendant's payment into court is that the proce-
dure cannot be used by an impecunious litigant. We think that some consideration should be given to
whether the scope of these procedures can and should be broadened.

B. "Claims"



1. Offers to Settle

Currently, a plaintiff may make an offer to settle for a claim in money in an action for damages.
If his action is for damages alone, the offer to settle works very well. If the plaintiff also asserts a claim
in debt or seeks a declaration, injunction, order for specific performance or other nonmonetary remedy,
that portion of his claim cannot be the subject of an offer to settle.

The arguments in favour of offers to settle generally, apply with equal force to an expanded ap-
proach to the practice. It is desirable to encourage parties to litigation to negotiate in good faith. The
possibility of increased costs, if a reasonable offer is refused, encourages a plaintiff to consider the merits
of his case carefully and to make an offer to settle. That possibility also encourages a defendant to con-
sider the merits of his case carefully and to consider seriously whether to accept an offer to settle.

In addition to the best interests of the administration of justice, it is often in the best interests of
the parties to negotiate and settle their differences. The plaintiff's offer to settle benefits justice generally.
Settlement relieves pressure on the courts. It also saves the parties legal costs and permits the plaintiff to
obtain a remedy earlier than if the matter proceeded to trial.

In many cases, parties to litigation become emotionally caught up in the dispute. Principle
(sometimes a euphemism for vengeance) becomes more important than reasonable compromise and one
or more of the parties may be motivated by the simple desire to teach another party a lesson. In those
cases, an offer to settle to which is attached a costs penalty may be effective in convincing the parties to
forego "principle" and seek a fair settlement.

These are the merits of an offer to settle for a claim in damages. There are many other kinds of
claims which do not sound in damages. Limiting offers to settle to damage claims restricts the ambit of a
practice which has proven to be very valuable.

(a)  Should a Plaintiff be able to Make an Offer to Settle for Debt?

Not all monetary claims may be the subject of an offer to settle. A plaintiff cannot make an offer
to settle for a claim in debt. That limitation on a plaintiff's offer to settle was apparently
intended to avoid penalizing defendants. Often a debt is not disputed. The defendant is
merely unable to pay it. In these circumstances, it may be unfair to permit the plaintiff to
increase the defendant's liability for costs by making an offer to settle.

On the other hand, limiting offers to settle in this way permits defendants to delay. Buying time
may be worth the costs of bringing or defending interlocutory procedures with a view to
deferring a trial date and judgment. The prejudice to the plaintiff may be significant. Per-
mitting the plaintiff to make an offer to settle for debt might make delaying tactics more
costly, and hence less likely undertaken. In any event, in such circumstances, the plaintiff
should at least be adequately indemnified for his costs.

We have concluded that the argument in favour of protecting defendants from increased costs
where the dispute concerns a debt has been overstated. The defendant does not have to pay
increased costs if he accepts a reasonable offer to settle by, for example, consenting to
judgment. Nor is the prospect of immediate execution on the judgment too daunting. The
defendant may apply for a stay of execution and an order for repayment by instalments.
Moreover, if the plaintiff proceeds to judgment by default, the costs involved will not be
substantial in any event. Our conclusion is that it should be possible to make an offer to
settle for a claim in debt.

When a plaintiff should be able to make an offer to settle is a related question. Currently, entitle-
ment to increased costs extends only to preparation for trial, trial and proceedings after trial. That limita-



tion has been imposed on offers to settle in order to prevent penalizing defendants by increasing their li-
ability in costs in circumstances where it is likely the dispute only arose because the defendant is impov-
erished. We address this issue later in this Report.

(b)  Should a Plaintiff be able to Make an Offer to Settle for NonMonetary Relief?

Confining an offer to settle to monetary judgments considerably limits its scope. Any time a
claim for damages is combined with a claim for other relief, an offer to settle may be ineffective to pro-
mote pretrial settlement of the whole dispute. Whether or not a defendant pays into court money to sat-
isfy the monetary portion of the claim, a trial will take place to resolve the other aspects of the parties'
dispute. It is true that the proceedings are simplified. Nevertheless, a procedure which permits the plain-
tiff to make the whole of the relief sought with respect to his claim part of an offer to settle may remove
the need for trial at all. That is a result we believe the law should encourage and the sanction of increased
costs appears to be effective in encouraging parties to agree to reasonable compromises.

It is difficult to frame any argument in favour of limiting the scope of a plaintiff's offer to settle to
monetary claims, beyond that the current approach to determining entitlement to increased costs is im-
practicable when applied to claims other than those which are in money. If the plaintiff seeks a declara-
tion of equitable lien and the court makes a declaration of equitable charge, has the plaintiff's success
been equal to or greater than the remedy he sought? Any attempt to compare the value of differing reme-
dies in a quasimathematical manner is unlikely to be productive.

It is our conclusion that a plaintiff should be able to make an offer to settle for both monetary and
nonmonetary relief, provided an appropriate method can be developed for comparing the offer to the ul-
timate result in order to determine whether the costs sanction has been triggered.

2. Defendant's Offer to Settle

(a) Form of Offer

Currently, if a plaintiff makes an offer to settle which the defendant decides to accept, the defen-
dant must either pay into court the full amount specified, or consent to judgment. If the defendant wishes
to encourage settlement on different terms, he may only pay into court. The impecunious defendant is
therefore deprived of a procedure to cut short the action.

We think it is undesirable to force an impecunious defendant to trial when the plaintiff is unwill-
ing to seriously and reasonably negotiate. That the defendant is unable to make a payment into court
should not bar him from being able to propose a serious settlement which is subject to a costs sanction if
refused. We have concluded that a defendant should also be able to make an offer to settle. If the plaintiff
refuses to accept that offer and receives an amount equal to or less than it, he should be responsible for
costs under Rule 37 as if the defendant had made a payment into court.

We realize that adopting this approach in the interests of impecunious defendants may encourage
defendants to make offers to settle rather than pay into court. Payment into court is convenient for plain-
tiffs who are spared having to commence execution proceedings on the judgment they receive. We doubt,
however, whether the plaintiffs' convenience outweighs the best interests of the administration of justice.

It could also be argued that a plaintiff might be willing to accept a payment into court that is less
than he reasonably expects to receive at trial because he will be spared having to execute on the judgment,
while he would be unwilling to accept an offer to settle for the same amount. As a result, if that is true,
the defendant is able to hedge his bets. He may make an offer in terms he thinks the plaintiff is unlikely
to accept, with some chance that he will still become entitled to costs at trial. It is undesirable to adopt a
procedure which may punish the plaintiff for refusing a low offer, particularly when that procedure might
not encourage pretrial settlement.



While we suspect there is some merit to this argument, we do not think it weighs heavily against
adopting a defendant's offer to settle. The prospect for abuse in this context is no greater than under the
current practice governing offers to settle and payments into court. That risk does not outweigh the bene-
fits that accrue from encouraging pretrial settlement. Moreover, it is difficult to characterize this sort of
practice as abuse. Machinery to encourage settlement is designed to place pressure on the parties to set-
tle.

We have also concluded that a defendant should be able to make an offer to settle for both mone-
tary and nonmonetary relief. The arguments raised in favour of this approach with respect to the plain-
tiff's offer to settle apply equally here.

3. Methods for Comparing Success at Trial with the Terms of an Offer to Settle for NonMonetary
Relief

Currently, the success of a payment into court or of an offer to settle can be determined by an
arithmetic comparison with the result at trial. An offer to settle for nonmonetary relief cannot be tested
with that sort of precision.

(a) Awarding Increased Costs only if Judgment Gives the Relief Specified in the Offer to Settle

Perhaps the easiest approach to apply would be to award increased costs only where the plaintiff
is granted at trial the relief specified in the offer to settle. For example, A sues B for damages for breach
of contract and for a declaration that the contract has been repudiated (B's breach, A alleges, is a rejection
of the contract and A has accepted that rejection. If the court finds that the contract has been repudiated,
A is no longer bound by its terms). A, who really just wants out of the contract, makes an offer to settle
that requests B to consent to judgment with respect to the repudiation. B, who does not think he is in
breach of contract and wishes to keep A to his contract, refuses the offer. A receives judgment for $1,000
and a declaration that the contract was repudiated. A should be entitled to increased costs.

The defect in this approach is that the court may grant A relief which, while not identical to what
he sought in the offer to settle, is equivalent in result. The court might, in the last example, find that the
contract was void ab initio (that no contract ever existed between the parties). The result is the same for
A. He is not bound by the contract. But, under this approach, he would not be entitled to increased costs.
This approach is not very flexible.

Moreover, an offer to settle should encourage parties to compromise their disputes fairly. In prac-
tice, a plaintiff will often request less than he believes he will receive at trial merely to avoid delay and
costs. For example, if B owes A $40,000, A might make an offer to settle for $35,000. An approach
which rewards a plaintiff only if he makes an offer to settle for what he will receive at trial is unlikely to
encourage him to suggest a reasonable compromise of his claim. For these reasons, we have rejected this
approach.

(b)  Where Judgment Includes the Relief Sought in the Offer to Settle

Another option is to provide that if a plaintiff makes an offer to settle in respect of a nonmonetary
claim, which is refused by the defendant, and the judgment granted the plaintiff includes that relief, he
should be entitled to up to double costs. For example, if the plaintiff offers to settle for an injunction pro-
hibiting boating after 6:00 p.m., and at trial is granted an injunction prohibiting boating after 4:00 p.m.,
the relief granted the plaintiff would include the relief which he was prepared to accept. If, however, he
receives relief of a different nature, the costs sanction would not apply.

This approach has several advantages. First, it permits the plaintiff to bring some pressure on a
defendant to consider a reasonable offer because if the defendant refuses it he risks increased liability for



costs. Second, it encourages plaintiffs to frame their offers reasonably since they will not be entitled to
increased costs if the judgment received does not include the relief specified in the offer to settle. Third,
it does not discourage a plaintiff from suggesting a reasonable compromise of his claim.

(¢)  Reasonableness of the Offer
Another option is to grant the courts discretion to consider the reasonableness of the offer.

This approach has been adopted recently in the British Columbia Supreme Court Rules. Rule 60,
which governs matrimonial proceedings, has been amended to provide that a spouse may make an offer to
settle for a claim for maintenance or property under the Divorce Act or the Family Relations Act. If the
offer is refused, the court may take into account its terms when exercising its discretion as to costs. The
court may award to the spouse who made the offer costs of the trial on the solicitor and client tariff, or it
may award up to double costs for preparation, trial and proceedings after trial on the party and party tariff.
The new rules do not specifically direct the court on the exercise of this discretion. It is implicit that the
court is to exercise this discretion based upon the reasonableness of the offer to settle.

This approach has also been recently adopted in Ontario. Under the Ontario Rules of Civil Pro-
cedure, a party may make an offer to settle. The offer is not limited to monetary relief.

If the offer is refused, the test for entitlement to increased costs is whether the judgment received
is "as favourable, or more favourable, than the terms of the offer to settle." In a previous draft of the On-
tario Rules, the test was formulated differently. If the offer was refused, the court was entitled to take into
account the reasonableness of the offer in the making of any award as to interest or costs.

In the Working Paper, we tentatively favoured an approach which would provide objective cer-
tainty to whether an offer to settle equalled or bettered an offeree's success at trial. We proposed that:

5. If a party does not accept an offer to settle made by an offeror who is

@) a plaintiff, and judgment includes the relief specified in the offer; or
(i)  adefendant, and the relief granted in the judgment was included in the relief specified in the offer,

the offeror should be entitled to increased costs.

This approach is admittedly complex but, nevertheless, received support from our correspondents as a
workable, if difficult, solution to the problems raised.

Since publication of the Working Paper, Rules 60(16) and (20), which govern costs in matrimo-
nial proceedings, have been tested in practice, and do not appear to have presented the courts or litigants
with significant problems. That suggests a simpler approach, based upon the reasonableness of the offer,
might be adopted. That was urged in one submission:

We think that a few simple rules would quickly develop. Indeed, any counsel ought to be able to anticipate what the
courts would be likely to do. It is important that that should be so because the system will not be effective unless coun-
sel can anticipate the effect of formal settlement negotiations.

We think that the rules will not work fairly with respect to settlement negotiations unless there is left a wide
discretion to the judges. If a wide discretion is to be left to the judges, then the complex set of rules would merely
hamper that discretion but would not tend to make the exercise of the discretion more predictable.

We understand that the reason why you prefer to have rules, even if somewhat complex, is so that the parties
may anticipate the effect of the settlement negotiations on their claims for costs and on their liability for costs. But in
most cases we feel that the effects of the settlement offers will tend to be selfevident and in the remaining cases, the
difficult ones, perhaps it is better to use discretion than to have a set of rules that may work unfairness.



The judges now have a very wide discretion with respect to costs. See, for example, Landry v. Bridgestone Tire
Co. Ltd., [1976] 3 W.W.R. 160 (B.C.S.C.) and Oasis Hotel Ltd. v. Zurich Insurance Company, (1981) 28 B.C.L.R. 230.
We do not think that the discretion that we are proposing to deal with costs following formal settlement negotiations is
any wider than the present jurisdiction with respect to costs, generally.

We find this submission convincing. The test for determining whether a costs sanction should attach to
refusing a settlement offer for nonmonetary relief should be the reasonableness of the offer with respect to
the result at trial. When comparing different kinds of nonmonetary relief, it should not be difficult to de-
termine whether there is a significant difference between that specified in the offer to settle and in that
granted at trial. Moreover, this approach simplifies the offer to settle procedure.

There may be sound reasons for a litigant to refuse an offer to settle and proceed to trial. If so,
the costs sanction might not be justified even if the result at trial was no better than the terms of the offer
to settle. We are reluctant to forbid the court from considering factors other than the result at trial, but we
think that it is desirable to ensure that factors extraneous to the result at trial are only taken into considera-
tion in defined circumstances, and then cautiously. The general rule should be that the offeror is entitled
to increased costs when the offer to settle ought reasonably to have been accepted in light of the result at
trial. Increased costs resulting from refusal of an offer to settle, however, should follow as a matter of
course where the offeror is:

(a) a plaintiff and judgment includes the relief specified in the offer; or

(b) a defendant, and the relief granted in the judgment was included in the relief speci-
fied in the offer.

By taking this approach, we define circumstances where increased costs should follow automati-
cally. A court might still find that an offer to settle which does not meet this criteria ought reasonably to
have been accepted. In that case the court will be involved in a consideration of the significance of the
disparity between the terms of the rejected settlement offer and the result at trial as well as other circum-
stances.

Example S: P and D lived together in a common law relationship. P commences an action against D for maintenance and for a
declaration of an equitable proprietary interest in the family home. P makes an offer to settle for a $20,000 lump sum payment
for maintenance and for recognition of an equitable proprietary interest in the family home for half its value. D refuses the offer.

Variation 1: P receives judgment for a $30,000 lump sum payment for maintenance, but is not granted a declaration of an equi-
table proprietary interest. Since P was successful at trial, she will be entitled to

her taxed costs on the maintenance issue. Under the current law, P should be entitled to increased costs at least for that portion of
the litigation relating to the claim for maintenance.

Variation 2: P receives judgment for a $15,000 lump sum payment for maintenance and is granted a declaration of an equitable
proprietary interest in the family home for half its value. Since P was successful at trial, she will be entitled to her taxed costs.
Under the current law, P would not be entitled to increased costs. Under the approach we favour, P would be entitled to increased
costs for that portion of the litigation relating to the claim for a declaration of an equitable proprietary interest.

Variation 3: P receives judgment for a $30,000 lump sum payment for maintenance, and a declaration that she holds an undi-
vided half interest in the family home as a tenantincommon. Under the current law, P would be entitled to increased costs for at
least that portion of the litigation relating to the claim for maintenance. Under the approach we favour, it is open to the court to
find that the result at trial (the declaration of a legal interest in the family home) validates P's offer to settle for a declaration of an
equitable proprietary interest, and also order increased costs for the portion of the litigation relating to that claim.

Example 6: P commences an action against D for damages and for an injunction prohibiting boating
on a lake. D makes an offer to settle for $30,000 and an injunction prohibiting boating on the lake after 6:00 p.m. P does not
accept it.

Variation 1: P receives judgment for $40,000. The application for an injunction is refused. D should be entitled to costs for that
portion of the litigation that related to the application for an injunction.



Variation 2: P receives judgment for$20,000 and an injunction prohibiting boating on the lake after 8:00 p.m. D should be enti-
tled to his costs of the litigation from the date of the offer to settle.

We have also considered whether this approach should be extended to govern offers to settle for
monetary relief. Currently, a difference of pennies can determine whether a refusal to accept an offer to
settle will attract increased costs. Adopting a test of reasonableness may permit courts to require a more
substantial difference between the relief specified in the offer to settle and that granted at trial before the
courts will refuse to award increased costs. For example, currently the plaintiff may make an offer to set-
tle for $100,000. If at trial he receives judgment for $99,999.99, he will not be entitled to receive in-
creased costs. Was the defendant justified in refusing the offer and forcing the trial? Certainly, if the re-
sult at trial is the only criteria consulted, he was not.

While there is some merit in adopting this approach for offers to settle for monetary relief, we are
concerned that it will present the courts with difficulties and create uncertainty. What difference in result
should be regarded as substantial? A stronger case must be made out before the arithmetical precision of
the current test governing offers to settle for monetary relief is abandoned.

4. Specific Aspects of a Settlement Offer Procedure

In the Working Paper, we made a series of proposals that followed from the tentative adoption of

an ObjeCtiVC approach to measuring SucCcCess. 1. (c) The offer to settle should clearly distinguish between the
kinds of relief sought, although, other than as may be currently necessary, it need not break down a global damage award.
2. An offer to settle may be accepted in part, unless the offeror stipulates that the offer may only be accepted in its entirety.

3. An offer to settle may provide for the payment of interest, at a rate specified by prior agreement of the parties or calculated under the
Court Order Interest Act.

6. If an offeror is successful only in part, the court may award increased costs for that part of the offer to settle, unless the offeror stipu-
lated that the offer to settle could only be accepted in its entirety.

7. (a) Unless otherwise agreed, it should be presumed that the amount specified in an offer to settle does not include payments on ac-

count.

(b) Unless otherwise agreed, it should be presumed that payments on account are to be added to a defendant's payment into court. These pI'OpOSﬁlS ad-
dressed specific aspects of a formal settlement offer procedure, and would aid in making the procedure
certain. At the same time, however, they significantly added to its complexity. Upon reconsideration, we
have concluded that these refinements need not be embodied in new rules. For the most part, the prob-
lems they address either do not arise under our recommendations, or are adequately dealt with by other
features of our recommendations. We have accordingly declined to make similar formal recommenda-
tions in this Report.

(a)  Part Success

It may happen that the plaintiff is granted only a portion of the relief he was prepared to accept in
his offer to settle. It was our tentative conclusion in the Working Paper that the courts should have the
discretion to order increased costs where the plaintift is successful on part of his claim in the offer to set-
tle. Under the current rules that sort of result is possible. For example, if the plaintiff has made an offer
to settle for damages, which is refused, and succeeds at trial on that claim for relief, but fails with respect
to other relief claimed which was not the subject of the offer to settle, it would appear that the courts have
discretion to award up to double costs. The courts may consider what portion of the litigation concerned
the claim which was the subject of the offer to settle and award increased costs with respect to that por-
tion. Reported cases do not indicate that any problems arise in this context.

Where there is divided success, the courts must often apportion costs. Andrews v. Farrell Estates
Ltd. is a recent example of the approach courts sometimes adopt in this regard. In that case, the plaintiff
was unsuccessful on a significant issue. Meredith J. took the following approach in determining what
portion of the costs the plaintiff should bear:

I decline the invitation to make a careful dissection of the time taken by the witnesses at trial. Rather I would
say that had the point not been raised, the trial (if a trial were necessary) should have taken no more than four days I
will say five at the outside. In fact it took eight. In these circumstances, I hold the plaintiff entitled to 93 per cent (the



percentage liability assessed against the defendants) of the costs of a fiveday trial. The defendants will be entitled to
their full costs against the plaintiff of the additional three days. All costs will be awarded on the same scale.

In the Working Paper, we also suggested that it should be open to a defendant to make a payment
into court or otherwise to accept a compromise with respect to a part of the litigation. That would result
in defining and limiting the issues which must be litigated. The saving in court time could be substantial.
Currently it is open to a plaintiff to make an offer to settle with respect to part of his monetary claim. We
tentatively concluded that this approach should be adopted with respect to both monetary and nonmone-
tary claims.

Since under our recommendations any party to litigation can make an offer to settle, there is no
need to provide for part acceptance, or offers that may only be accepted in their entirety. The same thing
is accomplished if the offeree makes a formal counter offer to settle. Moreover, it is currently open to the
courts to award increased costs when the offeror is only successful in part.

It would appear that, pursuant to the court's general discretion with respect to the award of costs,
the court may disallow costs to a successful party whose conduct is responsible for increasing the duration
and costs of litigation, or it may increase an award of costs to a successful party when another party is
responsible for unreasonably increasing the costs of the litigation. We think that failure to accept a rea-
sonable offer made by a defendant with respect to part of a plaintiff's claim could, in some circumstances,
justify the disallowance of costs, just as a defendant's refusal to accept part of a plaintiff's offer to settle
should result in increased costs, but the cases indicate that this discretion is usually exercised only when
costs are increased by the plaintiff's misconduct.The approach we have recommended grants the courts
discretion to define more fully those circumstances when a costs sanction should apply. The result of
permitting both parties to make formal settlement offers is to permit the courts to use costs as a sanction
for unreasonably refusing to accept part of an offer to settle.

(b) Interest

A litigant should be able to make an offer to settle that is subject to the payment of interest at a
fixed rate calculated from the date either of the cause of action arising or of the offer, to the time of its
payment. Calculating interest accruing per diem is not an onerous arithmetic task and, if the amount of
money in dispute is large, interest may be significant. If, for example, the plaintiff's claim is for three
million dollars, interest at 12% accrues at the rate of about $1,000 a day. A plaintiff would be under-
standably reluctant to make an offer to settle for a fixed amount and forego interest accruing to the date
the defendant elects to accept it.

In some cases, entitlement to interest may be the result of agreement of the parties and the rate of
interest will be determined by that agreement. In most cases it will be convenient to make an offer to set-
tle which specifies the sum the plaintiff will accept, without reference to accrued interest, subject to pre-
judgment interest from the date the cause of action arose to the date of payment. That approach more
nearly corresponds to the result that might prevail at trial, ensures that the plaintiff does not have to
forego interest and takes advantage of current mechanisms under the Court Order Interest Act for calcu-
lating interest on a claim at rates which are fair to all parties.

In the Working Paper we tentatively proposed that a party should be able to make an offer to set-
tle that is subject to the payment of interest. Under the current rules governing settlement offers, that may
not be done. The offer must be for a "sum." In Hine v. Bentley, discussed earlier, it was held that an
amount that changes from daytoday by the accrual of interest was not a "sum" within the meaning of Rule
57(18).

Under the settlement offer procedure we recommend, an offer to settle is not confined to specific
"sums" of money. There is nothing to prevent an offeror from making an offer to settle that is subject to
the payment of interest. If a litigant is entitled to prejudgment interest, including such a claim in an offer



to settle would be unobjectionable. Under the recommended approach, there is no bar to including a
claim for interest in a settlement offer and, consequently, there is no need for a specific recommendation
or rule to permit a claim for interest to be part of an offer to settle.

(c)  Payments on Account

We observed that there is some confusion in the cases about how to handle payments made before
judgment by one party to another. The usual case where this issue arises involves the pretrial payment of
nofault benefits in personal injury cases. Where there is no specific provision, it would be useful to pro-
vide a rule to determine how such payments are taken into account. For example, the rules might provide
that:

(a) the amount specified in the plaintiff's offer to settle does not include payments on
account;

(b) payments on account are to be added to a defendant's payment into court, or offer to
settle.

If this approach is adopted, then when the court must determine entitlement to costs under Rule
37 or Rule 57, payments on account having been excluded by provisions (a) and (b), it is only necessary
for the court to compare the offer to settle by the plaintiff or defendant with the judgment granted after
deduction of payments on account.

In the Working Paper we tentatively proposed that this approach be adopted. Upon reconsidera-
tion we have concluded that it is unnecessary to amend this aspect of the law. A party who makes a set-
tlement offer can easily state whether the offer refers to all claims or is exclusive of payments on account.
Moreover, the cases in which this issue has presented problems have served as a caution to the profession
which is now aware of the need to address this issue in the settlement offer. There is no demonstrated
need for an arbitrary rule to resolve these problems.

5. Acceptance of an Offer to Settle

Currently, a defendant can only accept an offer to settle by paying into court or consenting to
judgment. There will be circumstances, however, where the defendant wishes to accept an offer to settle,
but cannot meet its terms immediately. The defendant may be reluctant to consent to judgment since the
plaintiff could immediately commence execution proceedings.

We have concluded that a defendant should be able to accept a plaintiff's offer to settle without
paying into court or consenting to judgment. Obviously, acceptance of an offer does the plaintiff very
little good unless the defendant complies with its terms. If the defendant, having accepted the offer, does
not comply with its terms within a reasonable time, then the plaintiff should be able to make an applica-
tion for judgment in the terms of the offer to settle. The court should give judgment pursuant to the appli-
cation if it is satisfied that the defendant has failed to meet the terms of the settlement within a reasonable
time. A similar result should follow where a plaintiff accepts a defendant's offer to settle and its terms are
not satisfied within a reasonable time.

What is a reasonable time is a question which will vary depending on the facts of each case.
Usually the parties will agree upon a specific time in which the terms of the settlement must be satisfied.
If they do not agree, the law should provide for a specific time. We have arbitrarily chosen a period of 30
days from acceptance in which the defendant must comply with the terms of the offer to settle. This re-
finement should encourage parties to negotiate and settle their disputes without litigation. If the defen-
dant accepts an offer and then fails to abide by it, the plaintiff is unlikely to be prejudiced by having to
wait 30 days or such other period as may be agreed upon, until entering judgment and commencing exe-
cution proceedings. If the plaintiff is apprehensive that the defendant may use that time to render himself



judgmentproof, there are procedures available to preserve the defendant's assets, such as a Mareva injunc-
tion. Moreover, thirty days is not very long compared with the several years that often pass between a
dispute arising and its resolution by judgment at trial.

6. Recommendations
The Commission recommends that:

1. (a) A party to litigation should be able to make an offer to settle for monetary and non-
monetary relief.
(b)  "Monetary relief" in (a) includes debt.

2. (a) If an offer to settle is accepted, but its terms are not met within the time agreed to by
the parties, an application for judgment in the terms of the offer may be made.
(b) If the parties do not otherwise agree, the terms of the offer to settle must be met
within 30 days of acceptance.

3. (a) If a party does not accept an offer to settle for nonmonetary relief which having re-
gard to the result at trial ought reasonably to have been accepted, the offeror should
be entitled to increased costs.

(b)  An offer to settle for nonmonetary relief is conclusively deemed to have been one
which ought reasonably to have been accepted where it was made by

(i) a plaintiff, and judgment includes the relief specified in the offer, or
(ii)  a defendant, and the relief granted in the judgment was included in the relief
specified in the offer.

4. Ifaparty does not accept an offer to settle for monetary relief, the offeror should be entitled
to increased costs where the offer was made by

(a)  a plaintiff and judgment is for an amount equal to or greater than the amount speci-
fied in the offer,
(b)  adefendant and judgment is less than or equal to the amount specified in the offer.

C. Entitlement to Costs

In the last chapter we observed several miscellaneous issues which have arisen when determining
entitlement to costs, which have either not been addressed, or adequately resolved, by the courts.

1. Prejudgment Interest

To determine whether the plaintiff was entitled to increased costs, the courts compare the sum
specified in the offer to settle with the amount of the trial judgment plus prejudgment interest calculated
to the date of the judgment. This approach may achieve unjust results.  For example, the plaintiff may
offer to settle for $100,000 in December, 1982. The defendant does not accept that offer. At trial, which
takes place in December, 1983, the plaintiff receives judgment for $80,000 plus $20,000 prejudgment in-
terest. If prejudgment interest is considered as part of the judgment for the purpose of determining
whether the plaintiff's success is equal to or greater than the amount for which he offered to settle, the
plaintiff will be entitled to double costs. However, a fairer approach to determine whether the offer to
settle was reasonable is to consider only that portion of prejudgment interest that had accrued by the date
the offer to settle was made. Otherwise the court is involved in comparing entirely dissimilar things. In
the example, an entire year's interest on the judgment was necessary to bring its total to an amount equal
to that specified in the offer to settle. Clearly, the offer was unreasonable at the time it was made.



It is our conclusion that the law requires amendment where the offer or payment in is silent on the
question of interest. The courts should take into account prejudgment interest accruing to the date of the
offer or payment in to determine whether refusal justifies increased costs.

If the payment into court or offer to settle specifies what portion of it represents interest, then the
courts must determine whether the provision for interest was reasonable in respect of the result at trial on
the litigant's entitlement to prejudgment interest, and no problem arises.

The Commission recommends that:

5. To determine whether increased costs should follow refusal of an offer to settle or payment
into court that is silent on interest, the court should not take into account interest arising
after the date of the offer to settle or payment into court.

Example 7: P commences an action against D for damages. D pays into court pursuant to R. 37(13) (a) the sum of $110,000. P
does not accept it. P receives judgment for $100,000 plus $20,000 pre-judgment interest. Prejudgment interest to the date of
payment in is $10,000. D would be entitled to costs.

2. Contributory Negligence

A plaintiff who is found to be contributorily negligent will have his judgment (and perhaps his
costs) reduced by a percentage reflecting the degree of fault attributed to him. The policy underlying this
approach is that a person is only entitled to compensation from another to the extent that person was re-
sponsible for the victim's injury. If the defendant was only partly to blame, he should have to pay only
part of the compensation. That principle applies equally to entitlement to costs, although under the Negli-
gence Act the court retains a discretion to award full costs.

The argument in favour of an award of full costs (increased pursuant to Rules 37 or 57) to a per-
son who is contributorily negligent is that these rules are designed to encourage pretrial settlement, and a
party who refuses a reasonable offer vindicated by judgment at trial must accept responsibility for the
costs of the trial.

As we observed earlier, the courts exercise a discretion with respect to the award of costs and will
not reduce costs because of contributory negligence if the result would be unjust. Moreover, one factor
the courts currently take into account in determining whether costs should be reduced because of con-
tributory negligence is whether there was a formal offer to settle. Our conclusion is that the courts do not
require further guidance on the issue of awarding increased costs when the plaintiff has been contributo-
rily negligent.

3. Defendant and Third Party

Different provisions apply depending on whether the issue of costs arises between plaintiff and
defendant and between defendant and third party. We can see no reason for distinguishing between these
two cases. The provisions in Rule 37 and Rule 57 should be revised so that the same principles that apply
between plaintiff and defendant apply between defendant and third party, with respect to the making of an
offer to settle or a payment into court and the determination of entitlement to costs. The rules governing
payments out of court should not be altered. The requirement that a defendant must obtain leave to re-
ceive money paid into court by a third party protects the interests of the plaintiff.

The Commission recommends that:



6.  Rules 37 and 57 be revised so that the rules governing offers to settle and payments into
court between defendant and third party correspond to the rules governing plaintiff and
defendant. The rules respecting payments out of court should not be revised.

A related issue involves offers to settle where multiple defendants or third parties are joined in the pro-
ceedings. That issue is discussed later in this chapter.

4. Interest on Funds in Court

There would appear to be no reason why all monies in court should not bear interest. The only
conceivable objections to that approach are that the registries have not the ability to calculate interest on
monies deposited for short periods of time, or that they are not in a position to reinvest money in order to
earn interest on it. Neither objection is without solution. Presumably the Ministry of Finance has suffi-
cient expertise to provide the registries with systems for determining interest entitlement. Deposit of mo-
nies in an interest bearing account is an obvious method of reinvesting monies paid into court.

Our concern in this Report is confined to questions arising from monies paid into court to induce
settlement. We agree with the reasoning of McTaggart L.J.S.C. in Evans v. Jenkins that if monies paid
into court pursuant to Rule 37 do not bear interest, litigants will be less likely to adopt this practice. Our
conclusion is that these monies should bear interest. For reasons given earlier, we think this question is of
little significance with respect to a payment into court pursuant to an offer to settle, since the money will
usually be promptly paid out of court. If, however, such money remains in court for a period of time, it
too should bear interest. That may occur, for example, where a defendant pays money into court with re-
spect to only part of a claim. In that case, the money may remain in court until the trial on the remaining
issues concludes.

Our correspondents agreed that money paid into court to facilitate settlement of litigation should
earn interest.

The Commission recommends that:

7. Monies paid into court pursuant to Rule 37 or Rule 57 should be "funds" within the mean-
ing of Rule 58.

Legislation implementing Recommendation 7 should only be introduced after consultation with
the Ministry of Finance with respect to administrative questions that must be dealt with. The necessary
administrative changes would probably best be implemented at the beginning of the fiscal year.

5. Costs
(a) Actual Costs

Increased costs pursuant to Rules 37 and 57 are based upon the party and party tariff. If the
amount in issue is $30,000 or less, they are subject to a maximum of $5100.

While costs are regarded as an "indemnity" for the successful litigant, the party and party scale
seldom completely indemnifies the successful litigant. Increased costs go some way towards more fully
compensating a successful litigant for his actual expenses. An argument frequently raised is that to award
actual costs against an unsuccessful litigant will prevent the average person from pursuing a valid claim.
The results of litigation are seldom certain, and awarding actual costs against an unsuccessful litigant
makes the risk accepted that much more hazardous. The law would become the exclusive tool of the
wealthy and the insured. On the other hand, awarding only a portion of actual costs incurred may deter
potential litigation by penalizing the successful.



Even if it is likely that actual costs would prevent meritorious actions, we think that argument
does not apply where an offer to settle has been made and refused, and the offeror's success at trial is
equal to or greater than the offer. The offeror has been put to the expense of needless litigation and
should be fully indemnified for the costs arising from it.

A problem arising from providing a full indemnity for costs is determining what those costs are.
For example, a lawyer, when preparing his account, may be reluctant to charge premium rates to a client
whose continued business is desired. If another party is responsible for those costs, that concern does not
arise. The unsuccessful party should not be required to indemnify the successful litigant for costs which
would not otherwise have been charged against the lawyer's client. Another concern is that solicitor/client
costs might be steep due to the lawyer or his client's inefficiency or negligence, or costs may have been
incurred for services rendered which were irrelevant to the conduct of the action.

One solution is to permit the courts to award increased costs, based upon a party and party scale,
subject to a multiplier. Currently, for example, a plaintiff may be awarded up to double costs for prepara-
tion for trial, trial,and proceedings after trial. Perhaps the courts should have discretion to order up to, for
example, five times the party and party tariff. The flaw in this approach is that it might result in giving
the successful litigant much more than his actual costs.

Another solution, recently adopted in matrimonial disputes, is to permit costs to be awarded on
the solicitor and client scale. That tariff, however, may also result in an award of costs in an amount less
than the actual costs incurred, and an order based on it may not fully indemnify the successful litigant.

In current practice, there are instances where one litigant will pay the other litigant's actual legal
costs. That is, for example, frequently the practice in matrimonial disputes and divorce proceedings. The
breadwinner, usually the husband, agrees to pay all or a portion of the other spouse's taxed legal costs.
Similarly, in foreclosure proceedings, the mortgagor is usually obliged to pay the mortgagee costs of the
proceedings based upon the costs incurred by the mortgagee to his solicitors. That is the result of a com-
mon provision in mortgages, by which the mortgagor agrees to pay the mortgagee's actual costs incurred
in proceedings involving the mortgage or to indemnify the mortgagee for those costs. There is some
doubt, however, whether the mortgagee is entitled to actual costs or only costs calculated on the solicitor
and client tariff. In a number of recent foreclosure proceedings, courts have ordered the mortgagor to in-
demnify the mortgagee for its legal costs, charges, fees and expenses incurred with respect to the mort-
gage. The mortgagee is required by the order to tax its solicitor's account before the Registrar. The order
further provides that all parties of record, including the mortgagor, are entitled to be served with the ap-
pointment to tax, to appear at the taxation and to make whatever objections to the account seem appropri-
ate. In this way, actual costs incurred are subject to an objective scrutiny and fairly determined. The re-
sult is a full indemnity of the mortgagee's legal costs and disbursements.

In Project Developments Co. Ltd. S.A. v. K M.K. Securities Ltd., a recent English case, a litigant
was granted a full indemnity for his legal costs. The plaintiff had been granted a Mareva injunction to
prevent the defendant from removing its property from England. An intervener, a bank subject to the in-
junction, successfully applied for a variation of the injunction. It was held that, since a Mareva injunction
was an extraordinary remedy, the plaintiff was required to reimburse innocent third par ties who had been
put to expense as a result of the injunction. The court ordered that the plaintiff indemnify the intervener
for its actual costs. Those costs were to be taxed, and the intervener was required to establish that the
costs had been reasonably incurred and were reasonable in amount.

We have concluded that a party who refuses an offer to settle or a payment into court which is
vindicated at trial should be responsible for actual costs, to the extent that they are reasonable in amount
and have been reasonably incurred. Those costs should be taxed before the Registrar.

This approach might operate unfairly if the parties' legal fees are on a contingency basis. Fre-
quently a lawyer will act on behalf of a client, and his fees will be based on a percentage of his success.
Such an agreement may result in fees of an amount similar to that which would have been arrived at if the



client had been charged at an hourly basis. Often, however, it may result in fees significantly higher than
that. As between the lawyer and his client, fees calculated on a contingency basis which are large are
usually fair since the lawyer shares in the risk of the litigation. It is not so clear, however, that an unsuc-
cessful party should have to indemnify a successful litigant for contingency fees. We have concluded that
the bill of costs submitted to the registrar should be presented on an hourly basis, as if there were no other
contract as to fees. The bill of costs, presented as a lump sum bill, should be subject to the usual rules of
taxation. The Registrar would then consider the hours involved in the litigation, the amount, the success,
and the responsibility carried by the lawyer, in determining whether the bill of costs is reasonable.

The Commission recommends that:

8. (a) The court, under Rules 37 and 57, may order up to a full indemnity for actual costs in-
curred following the making of an offer to settle or a payment into court, subject to taxa-
tion. The litigant in whose favour the order is made must establish that the costs and dis-
bursements were reasonably incurred and reasonable in amount.

(b) The bill of costs should be presented as a lump sum bill subject to the usual rules of
taxation as between a solicitor and his own client.

We understand that revision of the tariff of costs has been under consideration for some time now.
That revision may involve a reconsideration of the policy underlying an award of costs. If the tariff of
costs is revised to provide something which amounts to full indemnification of a litigant's actual costs, the
sanction for refusing a formal offer to settle should be revised. In that case, return to a multiplier would
probably be desirable.

(b) Notice to Admit

Currently, under the Supreme Court Rules, there is another procedure where a costs sanction is
imposed on a party who needlessly increases another party's costs of the litigation. Rule 31 provides that
a party may request by notice another party to admit the truth of a fact or the authenticity of a document
specified in the notice. If the party who receives the notice unreasonably refuses to make the requested
admission, the court may order the party to pay the costs of proving it. Rule 31(6) provides as follows:

(6) Where any party unreasonably denies or refuses to admit the truth of a fact or the authenticity of a document, the
court may order the party to pay the costs of proving the truth of the fact or the authenticity of the document and may
award as a penalty such additional costs, or deprive the party of such costs, as the court thinks just.

We have been unable to locate any reported cases on this rule. The absence of cases may be be-
cause the notice to admit procedure is not used very often. Another reason may be that Rule 31(6) is too
vague in its terms. When would it be appropriate to order further costs as a penalty? The difficulty of
establishing what costs were incurred in proving the truth of a fact or the authenticity of a document may
also make this procedure undesirable. The costs incurred may be insignificant. Lastly, because of the
costs sanction, perhaps parties seldom unreasonably refuse to make the requested admissions.

One of our correspondents made the following observations concerning the absence of reported
cases on Rule 31(6):

The provisions of Rule 31 are not particularly effective, I think for two reasons. (1) at the time of closing argu-
ments there are more important things to discuss than costs of, say, proving the fact that the defendant was incorpo-
rated, and counsel simply forgets to raise the issue. By the time a reserved judgment is handed down it is often com-
mercially unproductive to go back before the same judge to argue about it. (2) It is seldom possible to find a tariff item
for the costs of proving the fact that should have been admitted. Disbursements can usually be identified. Rule 31(6)
provides that the Court can award "additional costs". But if the party who had to prove the fact unnecessarily is in any
event the winner those costs disappear into the tariff. Presumably the court would then either have to give an additional
fee for a particular tariff item or fix a lump sum fee or possibly give an additional percentage markup. At all events it is



the court that must do this because it is not sufficient to award "the costs of proving fact X" because a registrar has no
tariff with which to carry out the order.

Whatever the reason for the absence of cases on Rule 31(6), we think there is merit in amending
its cost sanction to correspond to the approach we have proposed for offers to settle. Similar policy issues
are involved. One litigant has forced another litigant to needlessly incur costs in the conduct of litigation.
In our opinion, if a notice to admit is issued, and the party receiving the notice unreasonably refuses to
make the requested admission, he should be required to indemnify the issuer of the notice for the costs of
proving the truth of the fact or the authenticity of the document.

The Commission recommends that:

9. Rule 31(6) be amended to provide a costs sanction corresponding to Recommendation §.
6. Encouraging Earlier Settlements

(a)  When Should a Litigant be Able to Make an Offer to Settle?

Currently, both a plaintiff's offer to settle and a defendant's payment into court tend to be made
toward the final stages of the litigation. Often the reason for delay is simply that not enough information
is available to evaluate accurately the plaintiff's claim and the chances for success until shortly before
trial. Sometimes the reason for delay is that the parties have not addressed the possibility of settling the
matter until just before trial. These kinds of tactics may be characterized as brinksmanship or may result
from sloppy or negligent practice. Often clients are unwilling to take steps to compromise an action at an
early point in the lawsuit.

The value of encouraging earlier settlements lies chiefly in avoiding the costs of pretrial proce-
dures. Pleadings, interrogatories and discoveries can be timeconsuming and costly. A procedure which
encourages the parties to consider early settlement might be desirable. There is no reason why the current
ability of a defendant to pay into court, and our recommendation that the defendant be able to make an
offer to settle, cannot be used early on in the litigation, to pressure the plaintiff to consider settlement,
before incurring further costs. A plaintiff's offer to settle, however, is limited. If his offer is refused and
the plaintiff is successful at trial, he is only entitled to the costs of preparation for trial, trial and proceed-
ings after trial. There is, consequently, no reason why a plaintiff should make an early offer to settle.

We mentioned earlier that limits are placed on a plaintiff's offer to settle to avoid unfairly penaliz-
ing people being sued. Often the plaintiff's claim is not disputed. The defendant is merely unable to pay
it. In these circumstances, it may be unfair to increase automatically the defendant's liability for costs.
On the other hand, if a plaintiff were entitled to increased costs for all matters following the making of an
offer to settle, there would be good reason, where the merits of the plaintiff's claim could be accurately
determined, to make an early offer to settle. That approach would provide additional incentive for parties
to settle disputes without litigation.

Arguments against this approach are troubling. It may be maintained, for example, that it is un-
fair to the defendant who may know little about the plaintiff's case until after discovery. Often discoveries
will not be completed until shortly before trial. Each litigant should have some opportunity to determine
the strengths of the other's case. On the other hand, a defendant is currently able to make an early pay-
ment into court, before the plaintiff may be fully informed of the strength of the defendant's defences.
Perhaps these different rights do not amount to injustice since usually the plaintiff is better placed to know
what is actually in dispute. The fact that early payments into court by defendants are not common sug-
gests that is the case.

There are many cases, however, where the dispute between the parties is crystal clear. For exam-
ple, A loans B $10,000. B does not repay it. A sues B. In that case there is no unfairness if A were able



to make an offer to settle for $10,000. B's tactics may be to delay payment as long as possible. A costs
sanction might make those tactics prohibitively expensive.

Perhaps one solution is to let the defendant later contest a plaintiff's entitlement to increased costs
on the grounds that he could not accept an offer to settle until he was able to discover the plaintiff's case
and evaluate its merits. That is an issue that the trial judge should usually be able to resolve without diffi-
culty.

In the Working Paper, we identified three possible approaches, noting that each had defects:

(i) an offer might be made at any time;

(il)) an offer might be made at any time, subject to judicial determination that it could only be
accepted at a later date, and costs should run from that time, or

(iii) an offer may not be made until after discoveries have been completed.

Most of our correspondents felt that it should be open to make an offer to settle at any time. This
approach is most consistent with the goal of discouraging litigation. It ensures that a party who is pre-
pared to settle litigation on reasonable terms is protected against legal costs incurred by the other party's
failure to negotiate reasonably. The concern for unrepresented defendants in actions for debt is probably
overstated. An offer to settle in such a case will increase the defendant's costs, but if the matter is con-
cluded by the taking of default judgment, these costs should not be too substantial.

The court, however, should be able to consider special circumstances which dictated that the offer
could only have been accepted at a later time, and award increased costs calculated from that later time.

The Commission recommends that:

10.  (a) An offer to settle may be made at any time.
(b) The court may determine whether the offer could only reasonably be accepted at a date
later than when the offer to settle was delivered, and order increased costs calculated from
that later date.
(c) If notice of the offer to settle is delivered less than seven days prior to the commence-
ment of trial, the costs of any steps taken by the parties subsequent to delivery shall be in
the discretion of the court.

Recommendation 10(c) is in accord with the current law governing payments into court. The of-
feree should have some time before trial to consider accepting an offer. The requirement for seven days
notice encourages that result. Notice of an offer to settle delivered within seven days of the trial may still
entitle the offeror to increased costs, but the court has a discretion to determine whether all or only some
of the costs incurred after delivery of the notice should be increased.

7. Offers on Liability
(a) England
Currently a litigant may not make an offer to settle on the issue of liability subject to the possibil-
ity of increased costs. The Winn Committee identified several problems with the current system of pay-
ments into court that arise because a plaintiff may not make an offer to settle on the issue of liability:
(a) An innocent plaintiff who will succeed against one of several defendants, all of whom
contest liability, may reject a joint payment in and be faced with substantial costs of a

lengthy trial concerned primarily with resolving the defendants' respective liabilities;

(b) A plaintiff may also become responsible for costs where quantum is not in issue:



But even a straightforward case may be hard on the plaintiff. The plaintiff and the defendants' legal advisers may agree
informally that the case is worth £1,000 but the defendants press for 25 per cent contributory negligence. They pay in
£760. The trial of liability takes four days. The trial of quantum lasts only 15 minutes, since the medical reports have
been agreed and are read to the Court. The judge's award on quantum is distinctly on the low side at £750 but he finds
full liability. On the issue on which most of the costs were incurred, the defendants were wrong and the plaintiff right.
Yet the plaintiff pays the whole of the costs.

In effect, the current payment into court procedure may operate unfairly because a litigant may not make
a formal offer to settle on the issue of liability. Even apart from that concern, however, there will be cases
where the plaintiff must incur legal costs in settling the apportionment of liability among defendants
where, from the plaintiff's perspective, it is irrelevant which among them is liable to him and in what de-
gree. The Winn Committee recommended the adoption of a formal notice of offer procedure, that would
deal with liability or quantum or both. It also recommended that the court award costs separately on the
issues of liability and quantum.

This approach was criticized by the Cantley Committee on the ground that one or the other party
will be unable to properly assess liability or quantum and therefore will be penalized by the procedure.
They concluded that the Winn Committee approach would only work if permitted after the completion of
full discovery by both sides, in which case such a system would result in increased expense and delay.
The Committee recommended that the defendant be able to make an offer to accept a specified portion of
liability only if a "split trial" (in which the issue of liability is tried before that of damages) is ordered.

More recently, Justice, an English society interested in law reform, has endorsed the Winn Com-
mittee approach with several modifications. It has recommended a system of offer and counter offer in
which a party can be required to explain the basis of calculation of his offer. That approach ensures that a
litigant has sufficient information to determine whether to accept an offer. Costs would be assessed by
reference to the reasonableness of the parties in the circumstances.

Rule 31, discussed earlier, provides an analagous procedure for the admission of facts. Under
that rule, a party may, by notice, request another party to admit, for the purposes of the proceeding only,
the truth of a fact or the authenticity of a document. The admission is deemed to be made by the party
receiving the notice unless, within 14 days

(a) itis specifically denied;
(b) detailed reasons are given why the admission cannot be made;
(c) the matter is privileged, irrelevant or improper.

A party who unreasonably refuses to admit the truth of a fact or the authenticity of a document may be
ordered to pay the costs of proving it, or deprived of costs, as the court thinks just.

(b)  Notice to Admit Liability

A similar procedure could be devised to permit litigants to request an admission of liability. For
example, in an automobile personal injury action the plaintiff could, by notice, request the defendant to
admit 100% liability. If the defendant refuses to make that admission, the plaintiff would become entitled
to increased costs if successful on that issue at trial.

Like the notice to admit facts, a notice to admit liability would require a reply from the defendant.
Failure to reply, subject to the court's subsequent order, would constitute an admission of liability. A de-
nial of liability would leave the defendant open to the risk of increased costs. On the other hand, this pro-
cedure would also be available to the defendant. Suppose he thinks the plaintiff is contributorily negli-
gent. He could deliver a notice to admit liability to the plaintiff.



The problems observed by the Cantley committee are answered in large measure by permitting
the recipient of the notice to explain why he cannot make the admission of liability. Perhaps he is unable
to judge liability until he has further information. If the person giving the notice is successful at trial on
the issue of liability, the trial judge would then consider whether the person who received the notice was
unable to accept or deny liability. The trial judge should be able to order that increased costs run, not
from the date of the notice to admit liability, but from when the person who received the notice was in a
position to accept or deny liability. A full explanation may permit the person giving notice to provide fur-
ther information which will allow the parties to reach a settlement. In order to encourage a full explana-
tion of the reasons why liability cannot be admitted, the court should not be able to hear further submis-
sions from the person receiving the notice when the question of costs arises except, perhaps, to comment
on the explanation itself.

(c)  Notice Accepting Liability

If there are several defendants involved in the action, separate notices to litigants might prove to
be unwieldy. For example, a plaintiff, P, brings an action against A, B, C and D. P may issue separate
notices to admit liability. Each of the defendants may issue notices to admit liability in differing portions.
This approach might well confuse the litigation rather than encourage its settlement.

A simpler approach is to permit a litigant to issue a notice that stipulates the portion of liability
the litigant is prepared to accept. If the issue of liability is settled on these terms, then only the question
of an appropriate remedy remains. Even if that question must be resolved at trial, nevertheless the pro-
ceedings will be simplified and shortened. If liability is not settled, a litigant who has issued a notice
stipulating the portion of liability he was prepared to accept should be entitled to increased costs for that
portion of the litigation dealing with liability where the result at trial on that issue is resolved as or more
favourably to the litigant than provided in the notice. An identical approach would work between defen-
dant and third party.

Example 8: P brings an action against D for damages arising from a motor vehicle collision. P gives D notice that P is prepared
to accept 40% of the liability for the accident. D is unprepared to accept the balance of liability. D gives P notice that D is pre-
pared to accept 50% of the liability for the accident. P is unprepared to accept that apportionment of liability.

Variation 1: At trial, D is found to be 80% and P 20% liable for the collision. P should be entitled to increased costs for that
portion of the litigation dealing with liability.

Variation 2: At trial, D is found to be 40% and P 60% liable for the collision. D should be entitled to increased costs for that
portion of the litigation dealing with liability.

This approach should work well even when multiple defendants are involved in the litigation pro-
vided the defendants are severally liable. If the defendants are jointly liable, different problems arise. If
defendants are jointly liable, then each defendant is responsible for the full amount of damages. The
plaintiff may pursue his remedies against any defendant or any combination of them. Consequently, joint
defendants must act in concert for this approach to work. The plaintiff might issue a notice accepting
10% of the liability. If the joint defendants accept that notice, then all that remains to resolve the issue of
liability is the apportionment of fault among the defendants. The plaintiff need not take part in that por-
tion of the proceedings. If the notice is refused but vindicated by the result at trial, the plaintiff should be
entitled to increased costs for that portion of the proceedings.

(d)  Offers Among CoDefendants

An issue which does not involve the plaintiff, but concerns only defendants who share joint liabil-
ity, is how to apportion that liability among them. One of the defendants may, for example, satisfy the
plaintiff's claim. That defendant will frequently be entitled to contribution from others who share liability
with him, according to the degree their fault contributed to the plaintiff's loss. In our opinion, a person
who is jointly liable with others should be able to issue a notice to them that stipulates the portion of li-



ability he believes the joint defendants should accept as regards the plaintiff, as well as what degree of
fault he is prepared to accept with respect to rights of contribution among the defendants. If the notice
does not result in settlement of either issue, the person who issues the notice should be able to look to his
codefendants for increased costs for the portion of litigation dealing with liability or apportionment of
fault if at trial it is found that his estimation of joint liability or apportionment of fault is equal to or less
than that which he was prepared to accept.

(e)  Consequences of a Refusal of a Notice Accepting Liability

Increased costs following refusal of a notice accepting liability vindicated by the result at trial
should be calculated in the same manner as increased costs following refusal of a settlement offer justified
by the result at trial. It should be open to a litigant to deliver notice accepting a portion of liability at any
time, and costs should be calculated from the date of service of the notice.The court should have discre-
tion to determine whether further time was needed to determine whether the stipulated portion of liability
was reasonable, and calculate increased costs from another date. A notice issued by one defendant to de-
fendants with whom he shares liability would be subject to a similar costs sanction. The difference in that
case is that the defendants' liability for costs with respect to the plaintiff would be unaffected by such a
notice. The sanction would involve new rights of contribution and indemnity among codefendants.

Example 9: P brings an action against D1 (the driver of a motor vehicle) and D2 (the owner of a motor vehicle) for damages
arising from a motor vehicle collision.

Variation 1: D1 and D2 jointly issue a notice accepting 90% of liability for the damages. P does not accept that apportionment.
At trial it is found that D1 and D2 are only 80% liable. D1 and D2 would be entitled to increased costs for that portion of litiga-
tion relating to liability.

Variation 2: D1 and D2 cannot agree on the degree of their joint liability. D2 gives D1 notice that D2 is prepared to accept with
D1 90% of the liability for damages caused the plaintiff. Whatever the finding on liability, D2's notice also provides that he is
prepared to accept 0% of the fault causing the damages. (D2 asserts a right of contribution from D1 for 100% of their joint liabil-
ity. This is contested by D1 who asserts that the vehicle was improperly maintained, leading to the accident.) At trial, it is found
that the defendants share 80% of the liability for the accident. It is also held that D2 is entitled to contribution from D1 for 100%
of damages paid by D2 to the plaintiff. Under the approach we are discussing, D2 should be entitled to increased costs from D1
for that portion of the litigation relating to apportionment of fault and contribution between the defendants.

Variation 3: The facts are the same as in Variation 2, except that at trial the defendants are found to be 90% jointly liable for the
damages caused the plaintiff and that as between D1 and D2 for the purposes of contribution the degrees of fault are apportioned
90% to D1, 10% to D2. Under the approach we are discussing, D2 would still be responsible to P for costs of the proceedings,

but he would be entitled to contribution from D1 for costs paid to P as well as for his own costs for that portion of the litigation
relating to liability (but not for apportionment of fault between D2 and D1).

In the procedure described above, it is contemplated that the person giving notice will accept a
portion of liability. The person giving the notice should not be prejudiced by indicating what portion of
liability he will accept. It should not constitute an admission if settlement does not ensue.

()  Recommendation

The Commission recommends that:

11. A rule be added to the Supreme Court Rules providing that:

(1) (a) Alitigant may give a notice to an adverse party accepting a portion of liability.

(b) "Litigant" means any party capable of making an offer to settle.
(c) Joint litigants may only

(i)  issue a notice to an adverse party accepting liability, or
(il) accept a notice from an adverse party jointly.



(d) A litigant who, it is alleged, is jointly liable with other parties may give a notice to
those parties accepting

(i) aportion of liability to an adverse party, or

(i) for the purposes of contribution, a portion of fault for joint liability, or

(iii) both a portion of liability to an adverse party and a portion of fault for joint
liability.

(2) If a notice delivered in accordance with (1) does not result in settlement of the issue of liabil-
ity or degree of fault, and the party who gives the notice is successful on that issue, he should be
entitled to increased costs from the adverse party or contribution and increased costs from parties
who share liability with him, as the case may be, for that portion of the proceedings.

(3) The court may order increased costs from the date of the notice or such other time as may be
reasonable in the circumstances.

(4) A litigant who gives a notice accepting a portion of liability or of fault is not bound by that
notice unless the recipient of the notice accepts settlement of the issue according to the portion of
liability or of fault stipulated in the notice.

(5) "Costs" means

(i)  contribution for costs payable to a litigant adverse in interest, or
(i1))  in accordance with Recommendation 8.

(6) A notice accepting liability or a portion of fault may be withdrawn

(i)  before acceptance by its recipient; or
(il)) after acceptance by its recipient with leave of the court.

Some objections may be raised to this recommendation. First, a point which has concerned the
Commission is whether litigants will, as a matter of course, issue notices accepting 0% of liability in
straightforward actions, automatically making the opposing party or parties subject to a penalty in in-
creased costs without facilitating settlement. Our conclusion is that, if the issue of liability is straightfor-
ward, that matter should not be in dispute. If a litigant wishes to contest liability, he must pay for that
privilege where he is incorrect. Even if the notice is for 0% liability, that should bring pressure on ad-
verse parties to settle, and that result is desirable.

Further concerns may be raised. Complex situations may arise where the courts are left in doubt
as to how the new rule is intended to operate. For example, after notices are issued, perhaps even after a
portion of the dispute has been settled, further parties may be added to the litigation. Problems of this
nature are resolved in part by permitting a party to withdraw a notice before acceptance, or after accep-
tance, withdraw a notice with leave of the court. It is virtually impossible to draft a rule that will cover
every variation that might arise. It should be remembered, however, that costs (including increased costs)
is in the discretion of the court. Whatever variations or com plexities that may arise, the courts should be
able to resolve them, guided by the principle underlying the recommended rule: a party who issues a no-
tice to accept a portion of liability that is vindicated at trial should be compensated for costs needlessly
incurred by pursuing that issue at trial. A party who is unprepared to settle according to the terms a notice
accepting a portion of liability vindicated at trial should compensate the litigant, who issued the notice,
for costs needlessly incurred.

CHAPTER VI SUMMARY



List of Recommendations

1.

10.

(a) A party to litigation should be able to make an offer to settle for monetary and non-
monetary relief.
(b) "Monetary relief" in (a) includes debt.

(a) If an offer to settle is accepted, but its terms are not met within the time agreed to by
the parties, an application for judgment in the terms of the offer may be made.

(b) If the parties do not otherwise agree, the terms of the offer to settle must be met within
30 days of acceptance.

(a) If a party does not accept an offer to settle for nonmonetary relief which having regard
to the result at trial ought reasonably to have been accepted, the offeror should be entitled
to increased costs.

(b) An offer to settle for nonmonetary relief is conclusively deemed to have been one which
ought reasonably to have been accepted where it was made by

(i)  a plaintiff, and judgment includes the relief specified in the offer, or
(ii)  a defendant, and the relief granted in the judgment was included in the relief
specified in the offer.

If a party does not accept an offer to settle for monetary relief, the offeror should be entitled
to increased costs where the offer was made by

(a)  a plaintiff and judgment is for an amount equal to or greater than the amount speci-
fied in the offer,
(b)  adefendant and judgment is less than or equal to the amount specified in the offer.

To determine whether increased costs should follow refusal of an offer to settle or payment
into court that is silent on interest, the court should not take into account interest arising
after the date of the offer to settle or payment into court.

Rules 37 and 57 be revised so that the rules governing offers to settle and payments into
court between defendant and third party correspond to the rules governing plaintiff and
defendant. The rules respecting payments out of court should not be revised.

Monies paid into court pursuant to Rule 37 or Rule 57 should be "funds" within the mean-
ing of Rule 58.

(a) The court, under Rules 37 and 57, may order up to a full indemnity for actual costs in-
curred following the making of an offer to settle or a payment into court, subject to taxa-
tion. The litigant in whose favour the order is made must establish that the costs and dis-
bursements were reasonably incurred and reasonable in amount.

(b) The bill of costs should be presented as a lump sum bill subject to the usual rules of
taxation as between a solicitor and his own client.

Rule 31(6) be amended to provide a costs sanction corresponding to Recommendation 8.

(a) An offer to settle may be made at any time.



(b) The court may determine whether the offer could only reasonably be accepted at a date
later than when the offer to settle was delivered, and order increased costs calculated from
that later date.

(c) If notice of the offer to settle is delivered less than seven days prior to the commence-
ment of trial, the costs of any steps taken by the parties subsequent to delivery shall be in
the discretion of the court.

11. A rule be added to the Supreme Court Rules providing that:

(1) (a) A litigant may give a notice to an adverse party accepting a portion of liability.
(b) "Litigant" means any party capable of making an offer to settle.
(c) Joint litigants may only
(i issue a notice to an adverse party accepting liability, or
(i)  accept a notice from an adverse party jointly.
(d) A litigant who, it is alleged, is jointly liable with other parties may give a notice
to those parties accepting
(i a portion of liability to an adverse party, or
(ii)  for the purposes of contribution, a portion of fault for joint liability, or
(iii)  both a portion of liability to an adverse party and a portion of fault for
Jjoint liability.

(2)  If a notice delivered in accordance with (1) does not result in settlement of the issue
of liability or degree of fault, and the party who gives the notice is successful on that
issue, he should be entitled to increased costs from the adverse party or contribution
and increased costs from parties who share liability with him, as the case may be, for
that portion of the proceedings.

(3)  The court may order increased costs from the date of the notice or such other time as
may be reasonable in the circumstances.

(4) A litigant who gives a notice accepting a portion of liability or of fault is not bound
by that notice unless the recipient of the notice accepts settlement of the issue accord-
ing to the portion of liability or of fault stipulated in the notice.

(5) "Costs" means
(i)  contribution for costs payable to a litigant adverse in interest, or
(ii)  in accordance with Recommendation 8.

(6) A notice accepting liability or a portion of fault may be withdrawn
(i)  before acceptance by its recipient; or
(i)  after acceptance by its recipient with leave of the court.
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