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TO THE HONOURABLE BRIAN R.D. SMITH, Q.C.,
ATTORNEY GENERAL OF THE PROVINCE OF BRITISH COLUMBIA:

The Law Reform Commission of British Columbia has the honour to present the following:

REPORT ON
OBSOLETE REMEDIES AGAINST ESTATE PROPERTY:
Estate Administration Act, PART 9



The Estate Administration Act, in sections 122 to 132, sets out what purport to be rules of law in
relation to the administration of estates. These provisions are mainly drawn from an English statute of
1830 and retain the language and flavour of that time. They refer to a number of legal concepts that have
little contemporary relevance.

Our research indicates that these provisions were aimed at correcting a problem which ceased to
exist over 60 years ago and their continued retention is unnecessary and unjustified. We recommend that
these and related provisions be repealed.

CHAPTER I INTRODUCTION

A. Administration of Estates

A person may make a will to determine who is to receive his property on his death. If he dies
without a will, the law must provide for the distribution of his estate. Distribution in that case is called
"intestate succession."

In either case, the deceased's property vests in his personal representative who, depending on the
circumstances, may be called an administrator, executor, or trustee. The personal representative uses the
estate to pay the deceased's debts and liabilities, and then transfers the remaining property to those enti-
tled under the deceased's will or by statute.

Legislation governs many aspects of the administration of a deceased's estate. Three statutes of
particular significance are the Estate Administration Act, the Trustee Act and the Law and Equity Act.

B. Part 9 of the Estate Administration Act

Part 9 of the Estate Administration Act is entitled "Rules of Law Relating to the Administration of
Estates." The sections in Part 9 are derived from English legislative reforms introduced between 1677
and 1869. They deal generally with the rights of creditors against recipients of a deceased's real property.
For the most part, they are incomprehensible to the modern reader. That is because they address aspects
of the law of succession and administration which have long been obsolete in British Columbia.

The following chapters examine the operation of the provisions contained in Part 9 of the Estate
Administration Act, together with related legislation. This examination involves some discussion of the
former law governing the administration of estates.

Part 9 of the Estate Administration Act is to be found in Appendix A to this Report. Notes in the
Appendix detail each section's purpose and legislative history. Other provisions discussed in this Report
are to be found in Appendices B, C, D and E.

CHAPTER 11 CREDITORS' REMEDIES AGAINST
A DECEASED'S REAL PROPERTY

A. Introduction

Part 9 of the Estate Administration Act provides the deceased's creditors with direct rights against
the recipients of the deceased's real property. There are no modern cases dealing with Part 9, and it may
be wondered why there is any need for these sections. A deceased's property vests in his personal repre-
sentative, who is under a duty to satisfy the deceased's debts and liabilities from that property.



The vesting of all of a deceased's property in his personal representative, however, is of relatively
recent origin. That position was achieved by legislation enacted in the 1920's. The former law was quite
different and, unless a creditor could look to the recipient of a deceased's property, he was often without a
remedy.

B. Succession Before the 1920's

Under the former law, different rules applied to the distribution of real and personal property.
Personal property vested in the deceased's personal representative. The designation "personal representa-
tive" arose because that person represented the deceased with respect to his personal property. The per-
sonal property was used to satisfy the deceased's debts and liabilities. The remaining personal property
was then transferred to the persons entitled to it under the deceased's will or by intestate succession.

Real property did not vest in an intermediary for the payment of debts and liabilities. It passed
directly to the person named in the will. Real property not disposed of by will passed directly to the de-
ceased's heir. This presented problems for a creditor of the deceased unless he could proceed against the
recipient of the deceased's real property. A creditor's rights in this respect were very limited.

At common law, there were only two circumstances where a creditor could have access to a de-
ceased's real property to satisfy a debt. First, the creditor had some rights where an heir received real
property from the deceased debtor on an intestacy. In that case, if the deceased died owing a specialty
debt binding on his heirs, the heir was liable for it. The concept of a "specialty debt" has little modern
significance. It refers to a bond, mortgage or debt secured under seal. Other kinds of debts, arising from
a loan or a contract, are called "simple debts." A creditor who was owed a simple debt could not proceed
against the deceased's heir. Moreover, if the deceased left his property to a person by will, none of his
creditors could proceed against the recipient of the property.

Second, creditors had some rights in equity. The courts of equity had jurisdiction over "equitable
assets." The concept of equitable assets is now obsolete. Whether an asset was legal or equitable did not
depend upon whether the interest was legal or equitable. An "equitable asset" is generally defined, un-
helpfully, as "assets which could only be made available to creditors in a court of equity, as opposed to
legal assets, which could be made available in a court of law." For example, the common law courts did
not recognize the ability of a married woman to own separate property. The courts of equity, however,
would recognize such ownership. This property, consequently, could be reached only through a court of
equity and was therefore an equitable asset. If the deceased's will provided that his land was subject to
the payment of debts, the land became an equitable asset. All of a deceased's creditors were permitted
equal access to equitable assets.

C. Early Legislative Reform

In many cases, a creditor was unable to recover his money even though the deceased debtor had
owned land worth more than his debts. If parliamentary expressions of concern are to be accepted at face
value, seventeenth century England suffered a nationwide epidemic of debtors hoping to use their even-
tual death as a means of defeating creditors. The 1623 Act for the Relief of Creditors against such Per-
sons as die in Execution described the problem as follows.

... forasmuch as daily Experience doth manifest, that divers Persons of Sufficiency in Real and Personal Estate, mind-
ing to deceive others of their just Debts for which they stood charged in Execution, have obstinately and wilfully cho-
sen rather to live and die in Prison than to make any Satisfaction according to their Abilities ...



Between 1677 and 1869, legislation was enacted in England to enhance creditors' rights on the
death of a debtor. It is useful to observe that none of the problems arising with respect to real property
arose with respect to personal property. Vesting the deceased's personal property in his personal represen-
tative for the payment of debts and liabilities fully protected creditors. Assimilating the administration of
land to that of personal property would have been an effective solution. That step, however, was not
taken in England until 1897 and in British Columbia until 1921.

Instead, legislative reform focused on granting rights to creditors against the recipient of property.
It did that by amending the law where creditors had no rights against the recipient of property, to parallel
the creditor's ability to proceed against the heir on a specialty debt. The statutes which primarily achieved

these reforms were the Statute of Frauds, 1677, An Act for the Relief of Creditors against Fraudulent De-

vises, (1691), it hath often so happened that where several persons having by bonds or other specialties bound themselves and their heirs, and have after-
wards died seized in feesimple of and in manors, messuages, lands, tenements, and hereditaments, or had power or authority to dispose of or charge the same by their
wills or testaments, have to the defrauding of such their creditors, by their last wills or testaments devised the same, or disposed thereof in such manner as such credi-

tors have lost their said debts: ... the Debts Recovery Act, 1830, the Administration of Estates Act, 1833 and the Ad-
ministration of Estates Act, 1869.

An initial reform allowed a creditor who was owed a speciality debt to proceed against an equita-
ble interest in real property received by an heir on an intestacy. A more significant change permitted spe-
cialty creditors to proceed against a person receiving land under a will. These reforms are embodied in
sections 123127, 129 and 131 of the British Columbia Estate Administration Act.

One sweeping reform, introduced in 1833, extended the remedies available to creditors in equity.
It was mentioned that creditors could look to the deceased's "equitable assets." The 1833 legislation made
freehold and copyhold land available as equitable assets for the payment of simple and specialty debts.
Section 122 of the Estate Administration Act is based on this English legislation.

Another major change removed the priority for specialty debts, so that any creditor could proceed
against the recipient of a deceased's property and all unsecured claims ranked equally. This reform is re-
flected in sections 122 and 130 of the Estate Administration Act and section 11 of the Law and Equity Act.

D. Section 132

Confusion can often result from the retention of obsolete statutory provisions. Section 132 of the
Estate Administration Act is a case in point. The current version of the section dates from the 1911 Re-
vised Statutes and does not tell the uninitiated reader a great deal:

132.  Where an action or other proceeding under this Act for the payment of debts, or any other purpose, is com-
menced or prosecuted by or against an infant under the age of 19 years, either alone or together with another
person, the action or other proceeding shall be prosecuted and carried on in the same manner and as effectually
as any such action or suit could, before July 16, 1830, be carried on or prosecuted by or against an infant.

The original version of the provision was section 10 of the English Debts Recovery Act, 1830 and ex-
plained its purpose more clearly:

X. And be it further enacted, That from and after the passing of this Act, where any Action, Suit, or other Proceed-
ing for the Payment of Debts, or any other Purpose, shall be commenced or prosecuted by or against any Infant
under the Age of Twentyone Years, either alone or together with any other Person or Persons, the Parol shall not
demur, but such Action, Suit, or other Proceeding shall be prosecuted and carried on in the same Manner and as
effectually as any Action or Suit could before the passing of this Act be carried on or prosecuted by or against
any Infant, where, according to Law, the Parol did not demur. [emphasis added]

Before this section was enacted, a creditor could proceed against an infant who received real
property under a will. Proceedings against an infant who received real property on an intestacy, however,
were stayed until the infant came of age. This rule was called a "parol demurrer." Section 10 of the Debts
Recovery Act, 1830 abolished the rule, so that a creditor's rights were the same whether the infant re-



ceived real property by will or on an intestacy. The origin of the parol demurrer is to be found in the sys-
tem of feudal tenures. The rule had ceased to have any rational basis long before its abolition in 1830.

Section 132 provides, however, that proceedings against an infant are governed by the law before
July 16, 1830. This section, consequently, resurrects the law on parol demurrers. The error crept into the
legislation in the 1911 Revised Statutes. The rule had a short afterlife, however, as the descent of prop-
erty to heirs was abolished less than fifteen years later. Subject to one unimportant exception, there have
been no infant (or adult) heirs in British Columbia for many years.

E. Evolution in the Law of Estate Administration

It was noted earlier that in the late seventeenth century there were two possible routes for legisla-
tive reform regarding a creditor's right to look to a deceased's real property. The first approach, and the
one which was in fact originally adopted, was to provide a creditor with remedies against the person re-
ceiving the property by will or on an intestacy.

England adopted this approach in legislation enacted between 1677 and 1869. British Columbia
enacted legislation based on these English reforms in 1897; it is now found in Part 9 of the Estate Admin-
istration Act.

Ironically, in the same year British Columbia enacted this legislation, England adopted an entirely
different solution. The administration of real property was assimilated to that of personal property. Real
property vested in the personal representative so that it was available to satisfy the deceased's debts and
liabilities before it was transferred to his successors.

The new approach was adopted by British Columbia in 1921 and is now contained in sections
6(2) and 90 to 93 of the Estate Administration Act.

For a few years after 1921, the provisions now contained in Part 9 continued to have a very lim-
ited residual application in those situations where a creditor claimed payment after the personal represen-
tative had distributed the debtor's land to those beneficially entitled to it. This residual effect was all but
obliterated, however, by a second major change in the law. In 1925, British Columbia altered the rules
governing the descent of real property upon an intestacy. Before 1925, land passed to the heir; personal
property passed to the next of kin. The Administration Act Amendment Act, 1925 removed this distinction
between real and personal property. The estate of a person who dies intestate is dealt with as a whole and
(after administration) passes to the statutory next of kin. The heir no longer has any beneficial interest in
an intestate's land, except to the extent that he may receive an interest as a statutory next of kin.

The legislative reforms discussed above, have removed the need to retain sections 122127, 129,
131 and 132.

The Commission recommends that:
1. Sections 122127, 129, 131 and 132 of the Estate Administration Act be repealed.

A personal representative may not be aware of an outstanding debt. What rights does an unpaid
creditor have once the deceased's property is distributed? Part 9 of the Estate Administration Act provides
a creditor with a remedy where land has been distributed to persons entitled under the deceased's will.
There is, however, no need to retain any of the sections of Part 9 for even this limited purpose:

... the Court of Chancery, in order to do justice and to avoid the evil of allowing one man to retain what is really and
legally applicable to the payment of another man, devised a remedy by which, where the estate had been distributed
either out of court or in court without regard to the rights of a creditor, it has allowed the creditor to recover back what



has been paid to the beneficiaries or the next of kin who derive title from the deceased testator or intestate. In that case,
no doubt, equitable defences may be made to the claim.

This equitable right first developed with respect to personal property distributed before the personal rep-
resentative had satisfied all of a deceased's debts. When the administration of land was assimilated to that
of personal property, this right was extended to cover claims against a recipient of real or personal prop-
erty. Advertising for creditors pursuant to section 38 of the Trustee Act protects the personal representa-
tive from liability but does not affect the creditor's right to look to the recipient of estate property.

F. Execution Against a Deceased's Land

At common law, even where a creditor could assert remedies against the person who received the
deceased debtor's real property, the real property could not be sold to satisfy the creditor's claims. The
property was made available to the creditor, and rents and profits derived from the property were applied
to satisfy the creditor's claim.

In those cases where equity had jurisdiction, land could be sold and the proceeds applied to sat-
isfy the debt owed the creditor. Procedural difficulties, however, often arose since the land vested in the
deceased's successors on his death. Legislation was enacted to resolve these problems. It provided that
the person who received land by will or on an intestacy was a trustee of the land. The court was given the
power to discharge a contingent interest of an unborn person. The court was also given power to deal
with problems that arose where the recipient of property, because he had a limited estate, such as a life
interest, or was an infant, could not execute a valid conveyance to the purchaser in a court ordered sale.
Section 128 of the British Columbia Estate Administration Act and sections 83 and 84 of the Trustee Act
are based on this English legislation.

The need for this legislation was also removed by vesting a deceased's real property in his per-
sonal representative for the payment of debts and liabilities. Moreover, problems of this nature are also
dealt with by more general provisions.

The Commission recommends that:

2. Section 128 of the Estate Administration Act and sections 83 and 84 of the Trustee Act be
repealed.

Section 85 of the Trustee Act refers to section 128 of the Estate Administration Act. When section
128 is repealed, section 85 of the Trustee Act should be revised to remove that reference.

The Commission recommends that:

3. The reference to section 128 of the Estate Administration Act be deleted from section 85 of
the Trustee Act.

G. Specialty and Simple Contract Debts: Section 130

Before 1869, creditors with a specialty debt binding on the deceased's heirs had priority over
other specialty creditors and all simple contract creditors in an estate administration. This rule, however,
applied only to legal assets. With respect to equitable assets, specialty and simple contract creditors
ranked equally. The rule was of some significance since most assets were classified as legal. The priority
of specialty creditors in the administration of an estate was abolished by statute in England in 1869. This
legislation was initially picked up by British Columbia in 1887 and is now section 11 of the Law and Eq-



uity Act. Inexplicably, in 1907 the British Columbia legislature enacted this provision a second time. The
1907 provision is now section 130 of the Estate Administration Act.

Neither provision need be retained. In the context of estate administration, the issue of priority
between specialty and simple contract creditors only arises when the estate is insolvent. In that case, sec-

tion 114(1) of the Estate Administration Act lists the order in which debts are to be paid and concludes:

114.  (1)(1) all other claims accepted by the legal personal representative of the deceased shall be paid rateably and
without preference.

This provision removes any priority of a specialty creditor over a simple contract creditor where an estate
is not sufficient to meet all debts.

The Commission recommends that:

4. Section 130 of the Estate Administration Act and section 11 of the Law and Equity Act be

repealed.
CHAPTER 111 CONCLUSION
A. Summary

Part 9 of the Estate Administration Act deals with the remedies of an estate creditor against a per-
son who receives land from a deceased debtor by will or on an intestacy. These remedies were built upon
a legal foundation which was dismantled in the 1920's. Real property now passes through the hands of
the deceased's personal representative and is available for the payment of debts in the same manner as is
personal property. Part 9 of the Estate Administration Act consists almost entirely of provisions which
became obsolete more than sixty years ago. There is no reason to retain these provisions.

The work on Part 9 of the Estate Administration Act has heightened our awareness that a variety
of provisions in the Act have not kept pace with developments in the general law and practice of estate
administration. The fact that Part 9 has remained on the statute book for so many years after it ceased to
perform any useful function illustrated the need for the present study of that legislation.

This Report forms a discrete, albeit small, part of our continuing review of the law on wills and
estates. We have already dealt with a number of topics in this area and are actively working on others.

B. List of Recommendations
In this Report, the Commission has recommended that:

1. Sections 122127, 129, 131 and 132 of the Estate Administration Act be repealed.

2. Section 128 of the Estate Administration Act and sections 83 and 84 of the Trustee Act be
repealed.

3. The reference to section 128 of the Estate Administration Act be deleted from section 85 of
the Trustee Act.

4. Section 130 of the Estate Administration Act and section 11 of the Law and Equity Act be
repealed.
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APPENDICES

Appendix A

This Appendix contains the text of Part 9 (sections 122 132) of the Estate Administration Act.
Each section is followed by notes arranged according to the following format:

1. (a) original enactment in British Columbia
(b)  English enactment from which (a) was adopted
(c) original English enactment, if different from (b)

2. purpose of the provision
3. miscellaneous comments

Estate Administration Act
R.S.B.C. 1979, c. 114

122. When a person dies seised of or entitled to an estate or interest in land or other real estate
which he has not by his last will charged with or devised subject to the payment of his debts, the
same shall be assets to be administered in the courts of equity for the payment of the just debts of
the person, as well debts due on simple contract as on specialty. The heirs at law, customary heir
or devisee of the debtor are liable to all the same suits in equity at the suit of any of the creditors
of the debtor, whether creditors by simple contract or by specialty. The heir at law or devisee of a
person who died seised of freehold estates was, before August 23, 1833, liable to in respect of the
freehold estates at the suit of creditors by specialty in which the heirs were bound.

1. (a) Real Property Assets Act, R.S.B.C. 1897, c. 60,s. 2.



(b) The Administration of Estates Act, 1833,3 & 4 Will. 4, c. 104, as am. by The Admin-
istration of Estates Act, 1869, 32 & 33 Vict., c. 46. (This latter statute was also
picked up as a separate provision in British Columbia; see the discussion in the text).

2. Before 1833, an heir or devisee was liable (to the extent that he had inherited land from the
deceased debtor) only for specialty debts of the deceased binding on the heir. The concept
of what constituted "equitable assets" was broadened by this section (see Appendix B for
original section). As a result, any person receiving real estate from a deceased was respon-
sible for any specialty or simple debt owed by the deceased. See the text for further discus-
sion.

3. A significant grammatical infelicity was introduced into this section in the 1979 Revised
Statutes. The last two sentences should be one sentence connected by "as".

123. All wills and testamentary limitations, dispositions or appointments made by a person con-
cerning any land or any rent, profit, term or charge out of it, of which person at the time of his
death is seised in fee simple, in possession, reversion or remainder, or has power to dispose of by
his last will or testament, shall be deemed, as against any person and his heirs, successors, per-
sonal representatives and assignees with whom the person making the will or testament, limita-
tion, disposition or appointment has entered into a bond, covenant or other specialty binding his
heirs, to be fraudulent and absolutely void and of no effect, notwithstanding any pretence, colour,
feigned or presumed, consideration or another matter or thing to the contrary.

1. (@)  Real Property Assets Act, R.S.B.C. 1897, c. 60,s. 3.
(b)  Debts Recovery Act, 1830, 11 Geo. 4 & 1 Will. 4, c. 47, s. 2.
(¢)  Fraudulent Devises Act, 1691, 3 & 4 Wil. & Mar.,c. 14, s. 2.

2. Before 1691, a creditor could look to the deceased's land only if it passed on an intestacy.
Debtors who used a will to dispose of their land were able to defeat or hinder their credi-
tors. This provision renders a devise in a will void to the extent that it affects a creditor of a
specialty debt binding on the debtor's heirs.

124. In the cases before mentioned every creditor may bring his action of debt or covenant on the
bonds, covenants and specialties against the heir and heirs at law of the obligor, covenantor and
the devisee or the devisee of the first mentioned devisee jointly, by virtue of this Act. The devisee
is liable and chargeable for a false plea pleaded by him, in the same manner as an heir should
have been for a false plea pleaded by him, or for not confessing the land descended to him.

1. (@)  Real Property Assets Act, R.S.B.C. 1897, c. 60, s. 4.
(b)  Debts Recovery Act, 1830, 11 Geo. 4 & 1 Will. 4, c. 47, s. 3.
(¢)  Fraudulent Devises Act, 1691, 3 & 4 Will. & Mar. c. 14, s. 3.

2. This section gives the creditor of a specialty debt binding on the heirs a right of action
jointly against the heir and the devisee of the land. Normally the only land liable for the
debt was that which had been inherited from the debtor. An heir who falsely denied that he
had inherited land, however, caused his own property to be liable for payment of the de-
ceased's specialty debts. Devisees were also subject to the rule concerning false pleas.

125. Where there is not an heir at law against whom, jointly with the devisee, a remedy is given
by this Act, a creditor to whom relief is given by this Act may bring his action of debt or conve-
nant against the devisee solely and the devisee is liable for a false plea.

1. (@)  Real Property Assets Act, R.S.B.C. 1897, c. 60, s. 5.
(b)  Debts Recovery Act, 1830, 11 Geo. 4 & 1 Will. 4, c. 47, s. 4.



2. This section allows a creditor to proceed against the devisee alone, in those situations
where there is no heir liable under the legislation.

126. Where there has been or is a limitation, appointment, devise or disposition, concerning any
land for the raising or payment of a real and just debt or a portion or sum of money, for a child of
any person, in pursuance of a marriage contract or agreement in writing bona fide made before
the marriage, they shall be in full force, and the land may be held and enjoyed by the person, his
heirs, personal representatives and assignees, for whom the limitation, appointment, devise or
disposition was made, and by his trustee, his heirs, personal representatives and assignees, for the
estate or interest as shall be so limited or appointed, devised or disposed, until the debt or portion
is raised, paid and satisfied, anything in this Act notwithstanding.

1. (a)  Real Property Assets Act, R.S.B.C. 1897, c. 60, s. 6.

(b)  Debts Recovery Act, 1830, 11 Geo. 4 & 1 Will. 4, c. 47, s. 5.

2. This section provides that section 123 does not where land has been devised either for the
payment of debts or for the raising of money on behalf of a child pursuant to a marriage
contract.

3. This section covers, inter alia, the situation where a testator has devised his real property
subject to a charge, or trust, for payment of his debts. Even if only the income from the
devised property is to be used to pay the debts, the will is outside the operation of section
123: Lingard v. Earl of Derby, (1783) 1 Bro. C.C. 312, 28 E.R. 1153.

127. Where an heir at law is liable to pay the debts or perform the covenants of his ancestors in
regard of land descended to him, and sells, alienates or makes over the land before an action
brought or process sued out against him, the heir at law is answerable for the debts or covenants,
in an action or actions of debt or covenant, to the value of the land sold, alienated or made over,
in which cases all creditors shall be preferred as in actions against executors and administrators.
That execution shall be taken out on a judgment so obtained against the heir, to the value of the
land, as if they were his own proper debt or debts, except that land, bona fide alienated before the
action brought, is not liable to the execution.

1. (@)  Real Property Assets Act, R.S.B.C. 1897, c. 60, s. 7.
(b)  Debts Recovery Act, 1830, 11 Geo. 4 & 1 Will. 4, c. 47, s. 6.
(c¢)  Fraudulent Devises Act, 1691, 3 & 4 Will. & Mar.,, c. 14, s. 5.

2. Before 1691, an heir who disposed of land before proceedings were commenced avoided
liability at common law for the deceased's debts. Section 127 provides that the heir re-
mains liable to the value of the land.

128. Where the court directs the sale of land for the payment of the debts of a deceased person,
every person seised or possessed of the land, or entitled to a contingent right in it, as heir, or un-
der the will of the deceased debtor, shall be deemed to be so seised or possessed or entitled on a
trust within the meaning of the Trustee Act. The court may make an order wholly discharging the
contingent right, under the will of the deceased debtor, of any unborn person.

1. (@)  Trustees and Executors Act, R.S.B.C. 1897, c. 58.
(b)  Trustee Act, 1850, 13 & 14 Vict., c. 60, s. 29.

2. This section applies where a court of equity orders the sale of a deceased's land for the
payment of his debts. It dates from the time when land did not pass through the hands of a
personal representative but went directly to the devisee under a will or to the heir upon an
intestacy. The provision makes the heir or devisee a trustee of the land and allows the court



to discharge a contingent right of an unborn devisee. It thus facilitates the sale of land for
the payment of debts.

129. Where an action on a specialty is brought against the heir, he may plead that he has received
no land by descent or has no assets in his hands at the time of the action brought against him,
notwithstanding anything in this Act. The plaintiff in the action may reply that he had land from
his ancestor before the action brought, and if, on the issue joined, it is found for the plaintiff, the
jury shall inquire of the value of the land so descended, and judgment shall be given and execu-
tion shall be awarded; but if judgment is given against the heir by confession of the action, with-
out confessing the assets descended, or on proceedings in lieu of demurrer or for want of a plea, it
shall be for the debt and damage, without a writ to inquire of the land so descended.

1. (@)  Real Property Assets Act, R.S.B.C. 1897, c. 60, s. 8.
(b)  Debts Recovery Act, 1830, 11 Geo. 4 & 1 Will. 4, c. 47,s. 7.
(c¢)  Fraudulent Devises Act, 1691, 3 & 4 Will & Mar., c. 14, s. 6.

2. This provision sets out certain rules of pleading to reflect the changes brought about by sec-
tion 127 and makes a consequential amendment to the law concerning false pleas by an
heir (discussed above under section 124)

130. In the administration of the estate of a person who dies on or after July 1, 1907, no debt or
liability of the person is entitled to any priority or preference by reason only that it is secured by
or arises under a bond, deed or other instrument under seal, or is otherwise made or constituted a
specialty debt; but all the creditors of the person, as well specialty as simple contract, shall be
treated as standing in equal degree, and be paid accordingly out of the assets of the deceased per-
son, whether the assets are legal or equitable; but this Act does not prejudice or affect a lien,
charge or other security which a creditor may hold or be entitled to for the payment of his debt.

1. (@)  Administration Act Amendment Act, 1907, S.B.C. 1907, c. 17, s. 2.
(b)  The Administration of Estates Act, 1869, 32 & 33 Vict., c. 46, s. 1.

2. At law, a creditor with a specialty debt binding on the debtor's heirs had priority over other
debts. (The priority did not exist at equity). This section purports to remove the priority
which had, in fact, been removed by identical legislation in the 1880's. The legislation is
discussed in the text of the Report.

131. Every devisee made liable by this Act is liable and chargeable in the same manner as the
heir at law by force of this Act, notwithstanding the land devised to him is alienated before the
action is brought.

1. (@)  Real Property Assets Act, R.S.B.C. 1897, c. 60, s. 9.
(b)  Debts Recovery Act, 1830, 11 Geo. 4 & 1 Will 4, c. 47, s. 8.
(c¢)  Fraudulent Devises Act, 1691, 3 & 4 Will. & Mar,, c. 14, s. 7.

2. This section makes section 127 applicable to devisees.

132. Where an action or other proceeding under this Act for the payment of debts, or any other
purpose, is commenced or prosecuted by or against an infant under the age of 19 years, either
alone or together with another person, the action or other proceeding shall be prosecuted and car-
ried on in the same manner and as effectually as any such action or suit could, before July 16,
1830, be carried on or prosecuted by or against an infant.

1. (@)  Real Property Assets Act, R.S.B.C. 1897, c. 60, s. 11.



(b)  Debts Recovery Act, 1830, 11 Geo. 4 & 1 Will. 4, c. 47, s. 10. (But see Chapter II for
a discussion of how the current version of section 132 unintentionally reverses the
effect of the 1830 provision).

2. The purpose of the original version of this section was to abolish the rule (in force until
1830) that an action against an infant heir was stayed until the heir came of age. A 1911
amendment to this section inadvertently reversed the effect of the original provision.

Appendix B

Administration of Estates Act, 1833
3& 4 Will 4,c. 104

[The original long title was
An Act to render Freehold and Copyhold Estates Assets
for the Payment of Simple and Contract Debts]

Whereas it is expedient that the Payment of the Debts of all Persons should be secured more ef-
fectually than is done by the Laws now in force; be it therefore enacted by the King's most Excellent Maj-
esty, by and with the Advice and Consent of the Lords Spiritual and Temporal, and Commons, in this pre-
sent Parliament assembled, and by the Authority of the same, That from and after the passing of this Act,
when any Person shall die seised of or entitled to any Estate or Interest in Lands, Tenements, or Here-
ditaments, Corporeal or Incorporeal, or other Real Estate, whether Freehold, Customaryhold, or Copy-
hold, which he shall not by his last Will have charged with or devised subject to the Payments of his
Debts, the same shall be Assets to be administered in Courts of Equity for the Payment of the just Debts
of such Persons, as well Debts due on Simple Contracts as on Specialty; and that the Heir or Heirs at Law,
Customary Heir or Heirs, Devisee or Devisees of such Debtor, shall be liable to all the same Suits in Eq-
uity at the Suit of any of the Creditors of such Debtor, whether Creditors by Simple Contracts or by Spe-
cialty, as the Heir or Heirs at Law, Devisee or Devisees of any Person or Persons who died seised of Free-
hold Estates was or were before the passing of this Act liable to in respect of such Freehold Estates at the
Suit of Creditors by Specialty in which the Heirs were bound: Provided always, that in the Administra-
tion of Assets by Courts of Equity under and by virtue of this Act all Creditors by Specialty in which the
Heirs are bound shall be paid the full Amount of the Debts due to them before any of the Creditors by
Simple Contract or by Specialty in which the Heirs are not bound shall be paid any Part of their Demands.

Appendix C

This Appendix contains the text of Sections 83 and 84 of the Trustee Act. Each section is fol-
lowed by notes arranged according to the following format:

1. (a) original enactment in British Columbia
(b)  English enactment from which (a) was adopted

2. purpose of the provision
3. miscellaneous comments

Trustee Act
R.S.B.C. 1979, c. 414, ss. 83 and 84



83. Where a suit is instituted in any court of competent jurisdiction for the payment of debts of a
person deceased, to which an heir or devisee may be subject or liable, and the court decrees the
estates liable to any of the debts to be sold for satisfaction of the debts, and by reason of the in-
fancy of any heir or devisee an immediate conveyance cannot, as the law at present stands, be
compelled, then the court shall direct and, if necessary, compel the infant to convey the estates so
to be sold (by all proper assurances in the law) to their purchaser, and in the manner the court
thinks proper. The infant shall make the conveyance accordingly, and it is as valid and effectual
to all intents and purposes as if the infant was at the time of executing it of the full age of 19
years.

1. (@)  Real Property Assets Act, R.S.B.C. 1897, c. 60, s. 12.
(b)  Debts Recovery Act, 1830, 11 Geo. 4 & 1 Will. 4, c. 47,s. 11

2. Where a court of equity has ordered that land of a deceased debtor be sold, this section
permits an infant to execute a conveyance of the land to the purchaser.

84. When land, tenements or hereditaments are devised in settlement by a person whose estate,
under this Act, by law or by his will, is liable for payment of any of his debts, and by the devise is
vested in a person for life or other limited interest with a remainder, limitation or gift over, which
may not be vested, or may be vested in some person from whom a conveyance or other assurance
of the same cannot be obtained, or by way of executory devise, and a decree is made for the sale
of it for the payment of the debts or any of them, the court by whom the decree is made for the
sale of it for the payment of the debts or any of them, the court by whom the decree is made may
direct the tenant for life, or other person having a limited interest, or the first executory devisee of
it, to convey, release, assign, surrender or otherwise assure the fee simple or other the whole in-
terest so to be sold to the purchaser, or in the manner the court thinks proper. The conveyance,
release, surrender, assignment or other assurance is as effectual as if the person who makes and
executes it were seised or possessed of the fee simple or other whole estate so to be sold.

1. (@)  Real Property Assets Act, R.S.B.C. 1897, c. 60, s. 12.
(b)  Debts Recovery Act, 1830, 11 Geo. 4 & 1 Will. 4, c. 47, s. 12.

2. Like section 83 of the Trustee Act, section 84 addresses a problem that may arise in execut-
ing a conveyance on a court ordered sale. Where the property is held under a life estate (or other limited
interest) or an executory devise, the life tenant, or the first executory devisee, may convey the entire fee
simple to a purchaser in a court ordered sale.

3. The British Columbia Real Property Assets Act did not pick up a modification to section 12
of the English Debts Recovery Act, 1830 introduced by the Debts Recovery Act, 1848, 11 &
12 Vict., c. 87.

Appendix D

Trustee Act
R.S.B.C. 1979, c. 414, ss. 58, 81 and 85

58. When any land is subject to a contingent right in an unborn person or class of unborn per-
sons, who on coming into existence would, in respect of it, become seised or possessed of the
land on a trust, the court may make an order which shall wholly release and discharge the land
from the contingent right in the unborn person or class of unborn persons, or may make an order



which shall vest in any person the estate which the unborn person or class of unborn persons
would, on coming into existence, be seised or possessed of in the land.

81. When a decree or order has been made by the Supreme Court, or by any other court of com-
petent jurisdiction in the Province, directing the sale of land for any purpose whatever, every per-
son seised or possessed of the land, or entitled to a contingent right in it, being a party to the ac-
tion or proceeding in which the decree or order has been made, and bound by it, or being other-
wise bound by the decree or order, shall be deemed to be so seised, possessed or entitled (as the
case may be), on a trust within the meaning of this Act. In that case, the Supreme Court, if it
thinks it expedient to carry the sale into effect, may make an order vesting the land or a part of it
for the estate the court thinks fit, either in a purchaser or in any other person the court directs; and
that order has the same effect as if the person so seised, possessed or entitled had been free from
all disability, and had duly executed all proper conveyances and assignments of the land for that
estate.

85. Every order made or to be made, being or purporting to be made under section 128 of the
Estate Administration Act or this Act by the court, and duly passed and entered, is a complete in-
demnity to all companies, associations and persons whatsoever for an act done pursuant to it. It is
not necessary for the company, association or person to inquire concerning the propriety of the
order, or whether the court had jurisdiction to make it.

Appendix E

Law and Equity Act
R.S.B.C. 1979, c. 224, s. 11

11. In the administration of the estate of every person dying on or after January 1, 1889, no
debt or liability of the person is entitled to any priority or preference by reason merely that
it is secured by or arises under a bond, deed or other instrument under seal or is otherwise
made or constituted a specialty debt. All the creditors of the person shall be treated as
standing in equal degree and be paid accordingly out of the assets of the deceased person,
whether the assets are legal or equitable, notwithstanding any statute or other law to the
contrary. This Act shall not prejudice or affect any lien, charge or other security which any
creditor may hold or be entitled to for the payment of his debt.



