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TO THE HONOURABLE S.D. SMITH, Q.C.
ATTORNEY GENERAL OF THE PROVINCE OF BRITISH COLUMBIA:

The Law Reform Commission of British Columbia has the honour to present the following:

REPORT ON
SET-OFF

When one person attempts to enforce payment  of a debt owing to him by another, it  is regarded as 
fundamentally fair that the second person should be entitled to have taken into account  any money he is 
owed by the first.  This is usually referred to as a right of set-off.

The modern law of set-off is a curiosity.  It  consists of legal and equitable principles formulated 
to overcome procedural problems and jurisdictional limitations which were resolved in 1873.  The com-
plexities of those principles were no modern purpose, and obscure the underlying policies of the law to 
such a degree that  they are frequently overlooked by modern courts.  Following reforms late in the nine-
teenth century, it  appeared that  the law set-off had largely been submerged in rights of counterclaim.  In 
this process, several important policies, namely that  an assignee should be in no better position than his 
assignor, and that a broad right of set-off is available in situations of insolvency, have been overlooked or 
forgotten.

In this Report, recommendations are made to replace rights of set-off with revised rights of coun-
terclaim.



CHAPTER I                                                                                       INTRODUCTION

A.  Counterclaim and Set-Off

When disputes arise between two people, each often has a claim against the other.  Sometimes 
these claims are linked in some fashion.  Perhaps they arose from the same transaction or course of deal-
ings, or from a particular incident or event.  In other cases, the claims are wholly unrelated.

As a practical matter, when people involved in litigation have claims against each other, it  makes 
a good deal of sense to have the court hear their claims at the same time.  For one reason, that  is the most 
effective means of finally resolving the disputes between the parties.  Any other approach involves the 
parties in continuing litigation and a multiplicity of proceedings.

It  is also an efficient  approach.  Less court time is likely to be involved if a number of claims are 
resolved in one trial, than if they are resolved in a series of trials.

Moreover, it  is a realistic way of determining what  must be done to resolve the disputes between 
the parties.  One person's claim will cancel all or part  of the other's.  Why should B pay A $1000 if A owes 
him $1000?  Allowing one party a judgment  for the full amount  he is owed, without taking into account 
obligations he owes in turn, is generally perceived to be unfair.

In British Columbia, the law permits a defendant to raise claims he is owed by the plaintiff in the 
proceeding commenced by the plaintiff.  Two methods for doing this are available to the defendant:  
counterclaim and set-off.  They are entirely different concepts.

B.  Terminology

Before discussing counterclaim and set-off in any detail, it  is useful to adopt a vocabulary to de-
scribe how they function.  The plaintiff's claim will be referred to as the "principal demand."  The defen-
dant's claim will be referred to as the "cross demand."  When the claims of the plaintiff and defendant  are 
referred to collectively the term "cross demands" will be used.  In the course of this Report, as it  focuses 
on increasingly technical aspects of the law, we will continue to develop a vocabulary to assist in the dis-
cussion.

C.  Counterclaim

Counterclaim is the modern procedure, if that  designation is appropriate for a practice which 
dates from 1873, for bringing a cross demand in the plaintiff's action.  The mechanics of counterclaim are 
very straightforward.  Any cross demand can be brought by counterclaim.  If the cross demand is without 
merit, the plaintiff can apply to have it  struck.  If the cross demand is inconvenient to hear at  the same 
time as the plaintiff's claim, the court can order that it be tried separately.

It  is important  to understand what  occurs when a defendant raises a cross demand against  a plain-
tiff by counterclaim.  Essentially, each party is bringing a separate proceeding.  For convenience, how-
ever, they are heard at the same time.  Judgment  is handed down on the plaintiff's claim.  A separate 
judgment is handed down on the defendant's claim.  An order for costs may be made for the plaintiff's 
proceeding, and another order for costs may be made for the defendant's counterclaim.

Perhaps the most admirable feature of counterclaim is its simplicity.



D.  Set-Off

Rights of counterclaim were introduced late in the nineteenth century.  Before that time, proce-
dural rules generally required the parties to bring their claims in separate proceedings.  The only method 
by which a defendant could raise a cross demand against a plaintiff was as a set-off.

Set-off is based on the view that in some cases it is appropriate to look to the net effect of cross 
demands between parties, rather than to regard them as separate matters.  This position is probably consis-
tent with how most people see their dealings with others.  A lawyer and an accountant  may each provide 
the other with professional services and bill for them separately.  Suppose the lawyer is owed $5000 and 
the accountant  is owed $6000.  In reality, the lawyer owes the accountant $1000, and a payment of that 
amount would be the simplest way of settling the accounts.  For business purposes, however, in order to 
keep an accurate record of income and expenses, each will bill the other for the full amount owed, and 
each will pay the other in full.

Bookkeeping conventions designed to keep accountants and tax gatherers happy should not alter 
the substantive rights of the parties.  The law is being realistic when it recognizes that the net position 
between the parties is the basis of their obligations to each other.  We shall refer to the theory underlying 
rights of set-off as the "net basis" concept.

  Complex rules determine what may be set-off.  They are the product  of legislation, as well as 
common law and equitable principles.  The inter-play of these three sources of jurisdiction has led to a 
degree of confusion in the cases concerning exactly what may be set-off.

E.  Overview of the Report

The two methods by which a defendant may raise a cross demand against a plaintiff function in 
entirely different fashions.  Counterclaim is a simple procedural concept.  It  contemplates that parties who 
have cross demands which can be heard separately may be heard in the same proceeding.  Set-off is an 
exceedingly technical defence.  It  allows cross demands between parties to be heard in the same proceed-
ings when the obligations of the parties should be resolved on a net basis.

It  may be questioned whether there is a need for two methods of raising a cross demand.  The 
nineteenth century reforms which led to the creation of counterclaim were aimed at  reducing the number 
of procedural options open to litigants, in order to simplify the process of litigation and avoid procedural 
traps.  In terms of principle, it  would appear that  there should be only one method of raising a cross de-
mand.

In this Report, we examine set-off to determine how well this ancient concept operates in modern 
law and why it survived the introduction of rights of  counterclaim.

This Report was preceded by a Working Paper which was circulated widely for comment.  Re-
sponses received on the Working Paper will be referred to later in this Report.
CHAPTER II                                                                                                    SET-OFF

A.  Introduction



Use of the term "set-off" suggests that  it is a single concept.  In fact, set-off embraces three dis-
tinct situations where a defendant may raise a cross demand against  a plaintiff's claim:  statutory set-off, 
abatement and equitable set-off.  The three aspects of set-off are supported by the same policy.  However, 
they developed separately and continue to be applied as separate concepts by modern courts.

B.  Set-Off When the Parties Are Solvent

Historically, different rules of set-off were applied depending upon whether one of the parties was 
insolvent.  In British Columbia, the law no longer seems to draw a distinction on this basis.  The princi-
ples applied by nineteenth century courts when none of the parties was insolvent seem today to be applied 
in all situations of set-off.  The "non-insolvency" principles of set-off are discussed in this section.

1.  LEGISLATION

In 1729, legislation was enacted in England which permitted the set-off of "mutual debts."1  This 
legislation is part of the received law of British Columbia.2  When a plaintiff sues to recover a debt, the 
defendant may set-off a debt  the plaintiff owes him.  This legislation, however, does not apply when one 
of the parties has a claim for something other than debt.  For example, if the plaintiff sues for damages 
(the "principal demand"), the defendant cannot  set-off a debt.  Similarly, if the plaintiff sues for debt, the 
defendant cannot set-off a claim for damages.3

Only mutual debts may be set-off under the legislation.  The requirement for mutuality has been 
interpreted as requiring two conditions be satisfied to permit set-off:  the debts must be of the same na-
ture4 and they must be due to and from the same parties in the same capacities.5

The requirement for mutuality has led to a great  deal of confusion, most particularly in situations 
involving an assignment.

2.  SET-OFF AT COMMON LAW

Before 1873, the courts administered two basic bodies of law:  common law and equity.  A court 
of common law had a separate jurisdiction from a court of equity.

  The courts of common law would permit set-off in only a few situations.  Set-off recognized by 
common law courts was called "abatement," such as abatement of rent, abatement of the sum due for 
work and labour done, and abatement of the price of goods sold and delivered.6  For example, if A pur-
chased defective goods from B, A would not  be able to claim damages for breach of contract  in a proceed-
ing brought by B for the purchase price.  He would, however, be able to raise the defects in the goods as a 
defence to such an action, as an abatement to diminish the value recoverable.

Abatement does not  figure prominently in the current  law.  It  has been largely overtaken by the 
principles of set-off developed by the courts of equity.

3.  SET-OFF IN EQUITY

Equity allows a set-off whenever there is "an equity to intervene."7  This test  has never been de-
fined with any degree of particularity.

Spry describes equitable set-off as follows:8

What generally must  be established is a relationship between the respective claims of the parties which is 
such that the claim of the defendant has been brought about by, or has been contributed to by, or is otherwise 
closely bound up with, the rights that are relied on by the plaintiff and which is such that it  would be uncon-
scionable that he should proceed without permitting a set-off.



Modern courts tend to determine whether set-off in equity is allowed by reference to whether the 
cross demands arise from transactions that are sufficiently related.9

(a)  Set-Off Between Original Parties

At one time, equity appears to have distinguished between set-off between the original parties, 
and set-off against  an assignee.  When the original parties were involved, a stricter test  than related trans-
actions was applied.  The defendant's cross demand had to impeach the plaintiff's demand in some way.

(b)  Set-Off Against an Assignee

Against an assignee, however, a defendant had only to establish that  the cross demands were suf-
ficiently related or so connected that  in "all the circumstances of the case ... an equity is made out for 
blending the two matters together."10

  The modern law appears to have adopted the less strict  test  applied to assignments in all cases 
involving set-off in equity.11

C.  Set-Off When the Parties Are Insolvent

In England, rights of set-off were initially recognized when one party was insolvent.12  The first 
legislation which permitted rights of set-off was enacted in 1705.  It  provided that cross demands between 
an insolvent and another party must  be set-off.  Any claim an insolvent had against another could be re-
duced by a cross demand provable in the bankruptcy.  Rights of set-off, consequently, were much broader 
in a bankruptcy than when the parties remained solvent.13

It  is a matter of some importance whether set-off is available when one party is insolvent.  If set-
off is not available, the likelihood is that the cross demand will never be satisfied.

In British Columbia, legislation identical to the English legislation was adopted,14 but  this was 
repealed when federal bankruptcy legislation was enacted in 1875.15  The section of The Insolvent Act of 
1875 that provided for rights of set-off has been carried forward into the current Bankruptcy Act:

75.  (3)  The law of set-off applies to all claims made against  the estate and also to all actions insti-
tuted by the trustee for the recovery of debts due to the bankrupt in the same manner and to the 
same extent as if the bankrupt were plaintiff or defendant, as the case may be, except insofar 
as any claim for set-off is affected by the provisions of this Act respecting frauds or fraudulent 
preferences.

This section is interpreted as referring to the law of set-off of the province in which the applica-
tion for set-off is made.16  In bankruptcy situations, however, the courts apply principles of set-off that 
were formulated in a non-bankruptcy context by English courts in the eighteenth and nineteenth centuries.  
It  is surprising that the principles of set-off developed in bankruptcy are not applied.  It is likely that  this 
is largely due to historical oversight.

D.  Set-Off by Agreement

  It  is open to the parties to agree, expressly or tacitly, that  particular cross demands may be 
set-off.17  When such an agreement  exists, the courts need not  determine whether set-off is available at 
common law, in equity or under legislation.



E.  Summary

One can see in the law a tendency to synthesize set-off into a single set of principles.  Distinctions 
formerly drawn between set-off against an assignee and set-off against  an original party have been 
blurred.  Similarly, distinctions between set-off against a solvent party and against  an insolvent party are 
no longer drawn.  Nevertheless, it is surprising that the law must be stated with so much complexity.

It  is easier to state when set-off is not available than when it  is.  The intricate interplay of legisla-
tion, common law rules and equitable principles amounts to little more than a statement  that where one or 
both cross demands are for damages, and they are unrelated, set-off is unavailable.

Earlier, we raised a question to be considered later in this Report.  Is it  desirable to retain two 
procedures by which a defendant  may set up a cross demand?  Two further questions may be asked.  First, 
would the law be better served by a legislative restatement of the principles of set-off?  Legislation could 
state in simple and clear terms what  is currently described in technical detail and obscure language.  Sec-
ond, is there any justification for the limitations, acknowledged by the current  law, on cross demands that 
can be set-off?  These questions should be kept in mind as the law of set-off is explored in greater detail 
in the following chapters.
CHAPTER III                                                                              SET-OFF BETWEEN
                                                                                                     ORIGINAL PARTIES

A.  Introduction 

It  was mentioned earlier that  two methods of raising a cross demand against a plaintiff are avail-
able to a defendant: set-off and counterclaim.

Set-off is based on the policy that  when a plaintiff proceeds against  a defendant, certain kinds of 
cross demands owed to the defendant  should be heard in the same proceedings.  Technical rules have been 
developed to determine what kinds of cross demands can be set-off.

Counterclaim permits a defendant  to raise any cross demand against  a plaintiff unless it is incon-
venient to do so.  One would expect that  the introduction of rights of counterclaim would have removed 
the need for rights of set-off, but that has not happened.  There are several reasons why rights of set-off 
have retained their importance.

One reason is that the manner in which set-off operates is fairly clear from a theoretical perspec-
tive.  Set-off is regarded as a defence, which may be relied upon to diminish or extinguish the plaintiff's 
claim.  It allows the courts, in some cases, to regard the obligations of the parties on a net basis.

With the introduction of rights of counterclaim, however, it was not clear what theory was being 
endorsed.  Was the older "net  basis" concept  being abandoned in favour of administrative convenience?  
Or was it the policy to expand the "net basis" concept  to sweep in damages and other unliquidated claims?  
Or were two separate methods of raising cross demands, based upon inconsistent theories, to co-exist  in 
an uneasy and undefined relationship?

For several decades after counterclaim was introduced, it was unsettled whether it  had subsumed 
rights of set-off.1  Most  cases now acknowledge that counterclaim does not replace rights of set-off.2  The 
courts have interpreted rights of counterclaim restrictively.  There are, consequently, some things that set-
off can do that counterclaim cannot.



Set-off has some significance when cross demands exist between the original parties, although for 
the most  part, rights of counterclaim have largely removed the need for set-off.  Set-off is most important 
when a third party acquires the right to proceed on a claim, and the defendant  wishes to raise a cross de-
mand owed by the person originally entitled to enforce the claim.

  In this chapter, we examine those situations where rights of set-off are asserted between the origi-
nal parties.  The next chapter explores rights of set-off when a third party is involved.

B. When are Rights of Set-Off Relevant Between the Original Parties?

A survey of modern cases reveals that  rights of set-off are asserted between original parties in 
several discrete situations.  These situations are discussed in this section.

1. TO RAISE CLAIMS WHEN COUNTERCLAIM IS UNAVALIABLE

Set-off is relied upon when counterclaim is unavailable.  Counterclaim is unavailable in only 
three situations:

(a) where the cross demand already forms the basis of a separate proceeding;

(b) where the court  has ordered that the counterclaim be struck out  on the basis that it  is inconvenient 
or inappropriate to be heard in the proceeding commenced by the plaintiff; and

(c) where a limitation period has expired.

(a)  Separate Proceedings

An example of the first  situation is to be found in Pos v. Pos,3 which involved a dispute between 
a husband and wife.  Proceedings had been commenced in Ontario concerning rights to family property.  
In British Columbia, the wife brought an action to enforce an order for costs in her favour that  had been 
made by an Ontario court.  The husband argued unsuccessfully that his rights to family property should be 
set-off against the wife's entitlement to costs.

Comment

In a situation of this kind, a defendant need not rely on rights of set-off or counterclaim.  If judg-
ment is handed down against  him, he may apply to have execution on the judgment stayed until the other 
proceeding is concluded.4  There is no guarantee, of course, that such an application will be successful.  
Still, it is difficult  to see why the law of set-off needs to be retained to deal with a problem of this nature, 
since the courts have available to them a means of ensuring that one party does not  steal a march on an-
other merely by receiving judgment  on his claim first.  The suggestion that  an order restraining proceed-
ings, or execution, obviates the need for rights of set-off in this context  is touched with a certain irony.  
Initially, equity did not allow cross demands to be set-off in the modern sense of that  word.  It  would re-
strain proceedings on one demand until proceedings could be brought on a cross demand.5

 (b)  Inappropriate To Hear At the Same Time

An example of the second situation is to be found in Brattberg v. Royal Bank of Canada.6  The 
defendant's counterclaim was struck out on the basis that  it  was inappropriate to be heard at  the same time 
as the plaintiff's claim.  The defendant then applied to plead his claim as a set-off.  It  was held that  rights 
of set-off were unavailable.  Essentially, the defendant  raised set-off in an attempt  to avoid a judicial deci-
sion that it was inappropriate to hear the defendant's cross demand in the plaintiff's proceeding.



Comment

Set-off need not be retained in order to permit a party to place before the court the same issue 
twice.  If it is inappropriate to hear a cross demand raised as a counterclaim in a proceeding commenced 
by the plaintiff it is unlikely to be appropriate to hear the same cross demand as a set-off in that proceed-
ing.

(c)  Expired Limitation Period

Legislation provides that  after a certain length of time has passed a person may not  bring an ac-
tion for a remedy.7  Similarly, in some cases,8 the parties may agree that  an action may not be brought  af-
ter a defined period of time.

If a limitation period prevents a person from bringing an action with respect  to a particular matter, 
neither may he raise a counterclaim for it.  He may, however, still be able to raise his cross demand as a 
set-off.9

Comment

The law defines limitation periods because it  is important  that persons be diligent in protecting 
their rights.  Eventually, there must  be an end to litigation.  If a person delays too long, he will not  be 
permitted to proceed.

There is little merit in retaining two procedures for raising cross demands in proceedings brought 
by the plaintiff merely in order to avoid the consequences of a limitation period.10

Moreover, the distinctions drawn by the law in this context reflect, in part, a technique for defin-
ing limitation periods which is no longer supported by modern policy.  At  one time it  was common to 
provide that, after the expiration of a certain period of time, a person could not  bring an action to claim a 
remedy with respect  to a particular claim.  The limitation period, however, did not  affect  the underlying 
obligation.  Consequently, if the obligation could be raised without bringing a proceeding, as a set-off for 
example, the limitation period was of no effect.  Modern policy, reflected in British Columbia's Limitation 
Act, has now turned from barring the remedy to extinguishing the right or obligation.11  The use of set-off 
to avoid limitation periods is inconsistent with this policy.

2. TO ATTEMPT TO LIMIT RIGHTS OF COUNTERCLAIM

In some cases, the plaintiff has attempted to defeat  a counterclaim by arguing that the defendant 
could not  have raised his cross demand by set-off.  One example is useful to demonstrate how set-off is 
being used in this context.12

When a landlord has a claim for rent  against  a tenant, in some cases he may seize the tenant's 
goods, sell them and apply the proceeds to the arrears of rent.  If the landlord does so wrongfully, the ten-
ant has a claim for damages against him.  If the tenant sues the landlord, it  appears that  the landlord is not 
permitted to set-off the rent he is owed.13

For the purposes of our present  discussion, it  is enough to observe that, although the landlord 
cannot set-off his claim for rent, he can bring a separate action against the tenant to recover it.14

Counterclaim is the means by which separate actions between the parties are heard at the same 
time.  The fact  that  set-off is unavailable to a landlord, consequently, cannot affect his right to counter-
claim.  Yet, in several modern cases, the courts have had to face this argument.15  Usually this argument  to 
restrict rights of counterclaim fails.16



Comment

In cases like these, retaining two procedures for raising a cross demand has only created confu-
sion in the law.  Rights of set-off in this context are not being used to bridge gaps in rights of counter-
claim.  They are being relied upon in an attempt to defeat modern policies.

3.  TO DETERMINE AN AWARD OF COSTS

An issue that arises from time to time concerns the appropriate method of awarding costs when 
the defendant  could have raised his cross demand either as a set-off or counterclaim.17  As a general rule, 
when a counterclaim is involved, each party's proceeding is regarded as a separate matter, and separate 
awards of costs are made for each proceeding.

Set-off depends upon a different theory.  A cross demand raised by set-off is not considered to be 
a separate proceeding.  Consequently, only one order of costs will be made.18

Comment

When a proceeding involves a cross demand, costs are awarded by reference to the manner in 
which the cross demand is raised.  It  is difficult to see how the defendant's choice of procedure actually 
affects the costs of the parties to the proceedings.

An alternative to the current  law would be to award costs solely by reference to the success of the 
defendant's cross demand.  Arguably, when a defendant's cross demand extinguishes a plaintiff's demand 
the plaintiff was not  justified in bringing the proceeding.  Only one order of costs would be made, in fa-
vour of the defendant.  If the defendant's cross demand only diminished the plaintiff's principal demand, 
then two orders of costs would be made.  In that case, the plaintiff would be justified in bringing the pro-
ceedings.

An approach along these lines incorporates principles analogous to those that  apply when a de-
fendant makes a payment into court.  A plaintiff who refuses to accept a payment into court  which is vin-
dicated by the judgment at trial is subject to a costs sanction.  Rule 37(17) applies when a payment into 
court is refused:19

Where the plaintiff proceeds  with an  action and recovers an  amount equal  to or less than the amount 
paid into court,

(a) he may tax his costs reasonably incurred up to  delivery to him of a copy of the notice under subrule 
(7) and, provided the notice was delivered at least 7 days prior to the commencement  of the trial, the 
defendant may tax his costs reasonably incurred after delivery of the notice to the plaintiff; but  if the 
notice was  delivered less  than 7  days prior to  the commencement of the trial, the costs of any steps 
taken by the parties subsequent to delivery shall be in the discretion of the court, and

(b) the amount paid in shall  be applied in satisfaction of the plaintiff's judgment after set-off of the defen-
dant's costs, if any, and any balance shall be repaid to the defendant.

Costs are used to penalize a person who brings litigation needlessly.

It  would be possible to adopt a rule for awarding costs which is based on the success of the de-
fendant in raising a cross demand, but this would appear to be unnecessary.  The Rules already provide 
that a formal offer by a defendant to surrender a counterclaim is treated like a payment into court:

37(22)  Where a counterclaim is asserted, a defendant may offer to surrender his counterclaim, or may pay 
into  court a sum of money and offer to surrender his  counterclaim, in  satisfaction of one or more of the plain-
tiff's claims in settlement of the action and counterclaim.



37(24)  Subrules (1) to (21) apply mutatis mutandis  to the offer to  surrender a counterclaim as though it  were 
payment of money into court.

If the plaintiff refuses the offer to surrender a counterclaim, and judgment  is less than or equal to the 
value of the counterclaim, he will be penalized in costs.

4. TO DETERMINE WHETHER THERE HAS BEEN A BREACH

A plaintiff may allege that  a defendant  is in breach of an obligation.  For example, a contract  be-
tween the parties may require the defendant  to make a payment.  When a defendant successfully raises a 
set-off which extinguishes the plaintiff's claim, it might seem that  a court  has one of two options open to 
it.  It might  hold that  the defendant is in breach of the contract, although he need not pay the plaintiff any-
thing.  Or, it might hold that the existence of the set-off means that the defendant is not in breach at all.

This is a matter of some significance.  If the defendant  is in breach of the contract, the plaintiff 
might  have certain rights it  can assert under the contract.  Or, the plaintiff might be able to accept the de-
fendant's breach as a repudiation of the contract, and bring it to an end.

It  appears to be settled that  where a set-off extinguishes the plaintiff's claim, the defendant is not 
in breach at all.  This seems to follow from characterizing the operation of set-off as a defence.  We will 
have more to say on this point after we turn to some examples of this aspect of set-off.

 (a)  Specific Performance

In  B.I.C.C. v. Burndy,20 the plaintiff was entitled to require that the defendant assign patent rights 
to it if the defendant failed to reimburse it for certain sums within 30 days of a written request  to do so.  
The defendant failed to reimburse the plaintiff as required, but was owed a sum in excess of that  which it 
owed the plaintiff.  It  was held that the defendant was entitled to a set-off, which extinguished the plain-
tiff's claim.  Because the defendant was not in breach of the agreement, the plaintiff could not  compel an 
assignment of the patent rights.

(b)  Deductions and Breach of Contract

Sometimes, in the course of dealings between two people under a contract  or business arrange-
ment, one deducts money he is owed from payments he makes to the other.21  The concern is whether the 
deduction may be made or whether making it  is a breach of the agreement between the parties.  Generally, 
when one party is in breach of an agreement, the innocent  party may do one of two things.  He may affirm 
the contract, and sue for damages resulting from the breach.  Or he may accept the breach as a repudiation 
of the agreement, bringing it to an end, and sue for damages.22

Clearly, it  is a matter of some importance whether a party may make deductions from payments 
he owes under a contract  without  being in breach of his obligations.  It would appear that  there are only 
two situations where a deduction may be made that will not  cause a breach:  when the contract permits 
deductions to be made and when the deduction is for an obligation which may be set-off.23

Comment

Determining whether a party is in breach of his obligations under an agreement  appears to be a 
situation where rights of set-off between original parties still performs a useful function.  The use of set-
off for this purpose, however, is not altogether satisfactory.  It  seems to be a modern phenomenon, predi-
cated on the view that since set-off is characterized as a defence, it must  operate as a defence for all pur-
poses.



In fact, however, set-off has never, until recently, been considered a substantive defence in the 
sense that  proof of a set-off which extinguishes a plaintiff's claim means that the defendant is not  in 
breach at  all.  In the late nineteenth century, set-off was regarded as a defence solely for procedural pur-
poses.  That  characterization described the way a set-off was brought, but  did not  otherwise control how it 
functioned.  For example, it has been said that set-off:24

... does not dispute the existence and validity of the plaintiff's claim, for it  cannot be enforced and given effect 
to except upon an admission of the plaintiff's claim.

There is some doubt, consequently, how appropriate it  is to determine other rights between the 
parties based solely on whether the defendant's set-off extinguishes the plaintiff's claim.  In terms of prin-
ciple, it would appear that  this issue should be resolved by reference to the degree of interrelationship be-
tween the cross demands.  Since that principle underlies the current  law of set-off, probably little harm is 
done by approaching the issue purely from an arithmetic stance based on the operation of the law of set-
off.  Nevertheless, it  would be more desirable for the courts to peer past the law of set-off and identify the 
principles which should apply to determine in what circumstances cross obligations can be said to nullify 
each other.  The distinction to be drawn is between rights and remedies.  The law of set-off, traditionally, 
has functioned upon the basis that  a plaintiff has rights (or is owed obligations) but the remedy he is enti-
tled to must be determined by reference to obligations he owes the defendant.  It  is quite a different matter 
to say that obligations a plaintiff owes affect the rights he has, as opposed to the remedies he is entitled to.

C.  Conclusion

1.  ONE PROCEDURE FOR RAISING CROSS DEMANDS

With one exception, the purposes for which set-off is relied upon between original parties strike 
us as being neither useful nor desirable.  The one area where set-off appears to retain any utility is the 
function it  performs in determining whether a defendant  is in breach of obligations he owes a plaintiff.  
We will return to this issue shortly.

The discussion in this chapter underscores the problems that arise from retaining two distinct 
methods of permitting a defendant to raise a cross demand.  It is our conclusion that the law should be 
amended, to provide for a single procedure for raising a cross demand.  In our view, rights of set-off 
should be subsumed by rights of counterclaim.

In the Working Paper that  preceded this Report, an approach based on retaining both procedures 
was suggested.  It  was tentatively proposed that legislation should be enacted to equate rights of set-off 
and counterclaim between the original parties.  Under such legislation, a defendant would be able to raise 
any demand against the plaintiff, either as a set-off or a counterclaim.  One apparent advantage of that 
scheme is that  it would avoid creating procedural pitfalls for the unwary, something which might  occur if 
legislation prevented a defendant from raising rights of set-off.25  Moreover, set-off is a useful word to 
describe the method of dealing with competing demands.  The chief problem is how to remove the his-
torical baggage that has attached itself to rights of set-off and rendered the law exceedingly complex.

It  is possible, however, to replace rights of set-off with rights of counterclaim without  creating 
procedural hazards.  Legislation need only provide that a cross demand raised as a set-off is deemed to be 
a counterclaim.  In our view, this approach should be adopted.  There is no need to retain two procedures 
by which a defendant may raise a cross demand against a plaintiff.

2.  SET-OFF OUTSIDE LITIGATION

The only situation in which set-off between original parties retains any utility is to determine 
whether one party is in breach of his obligations under an agreement.  It  is an issue which initially arises 



outside the process of litigation.  Although it  has been considered in only a handful of cases, it is, never-
theless, an important issue.

  Two options are available in order to ensure that  the law continues to define whether a breach 
occurs when a party, while owed an obligation, makes a deduction from a payment  or fails to perform an 
obligation he owes in turn.  Legislation could define when rights of counterclaim are available to operate 
as a defence.  Alternatively, the law of set-off between original parties could be retained for the limited 
purpose of determining when there has been a breach.

Since problems of this nature rarely arise, it is our conclusion that  the second of these options 
should be adopted.  Legislation revising rights of counterclaim and of set-off should provide that  it does 
not affect  rights of set-off between original parties for the purpose of determining whether there has been 
a breach of an obligation and, if so, whether additional rights or obligations arise as a result of it.

CHAPTER IV                                                                            SET-OFF AGAINST A
                                                                                          SUCCESSOR IN INTEREST

A.  Introduction

When a defendant is owed an obligation by the plaintiff, he may raise it  in the proceeding brought 
by the plaintiff.

Suppose, however, the plaintiff (P) acquired the right to bring his action from another person (A) 
and the defendant  has a claim against A.  The defendant cannot proceed by counterclaim against  P on a 
cross demand owed by A.1

Consequently, there are limits on the utility of a counterclaim when a third party becomes entitled 
to enforce an obligation by assignment or by reason of insolvency.  In these cases, however, the ancient 
law of set-off sometimes provides a remedy.

B.  Assignments

A third party will become entitled to enforce a claim originally owed to another in several cir-
cumstances.  These are all cases of assignment.  Assignments may be divided functionally into three gen-
eral categories:  assignments for value, as security, and for the benefit of creditors.

1.  ASSIGNMENT FOR VALUE

A person who is owed an obligation may assign it to another person, called the assignee.  In an 
assignment for value, the assignee purchases the right to enforce the assigned obligation.2

2.  ASSIGNMENT AS SECURITY

An assignment as security performs a function that  differs from that  performed by an assignment 
for value.  A lender may advance funds to a borrower.  Concerned that the money be repaid, the lender 
may require security, such as a mortgage against  real property.  Usually, a lender will not  look to the secu-
rity unless the borrower defaults.

A borrower who is owed money by others will often assign his claims to the lender as security.  
Again the lender, as in the case of a mortgage, will usually only look to this kind of security if the bor-
rower defaults.



A common kind of security today is the floating charge.  A floating charge does not  affect  the 
debtor's right to deal with his property until it  crystallizes.  At  that  time, it  becomes a fixed charge.  The 
most common way of converting a floating charge into a fixed security is to appoint a receiver.  The ap-
pointment  of a receiver by a lender operates as an assignment of the claims the borrower is owed.3  The 
assignment, consequently, resembles an assignment  for value.  Since in almost  all cases the borrower is 
insolvent, however, the position of the person liable under the claim is functionally indistinguishable from 
bankruptcy (an assignment for the benefit of creditors).

3.  ASSIGNMENT FOR THE BENEFIT OF CREDITORS

The law provides a mechanism for the collection of debts owed to a person who becomes insol-
vent  and for the distribution of his assets among his creditors.  In order to do this, the insolvent's property 
vests in a third party who represents him and his creditors.  The most  familiar example of this kind of as-
signment is bankruptcy.  Receivership also resembles an assignment for the benefit  of creditors, since a 
person who is owed money by the company in receivership for which he is unsecured faces the same peril 
as a general creditor of a bankrupt.  Neither creditor's claim is likely to be satisfied.

When an insolvent  person is petitioned into bankruptcy and a receiving order is made, the insol-
vent's property vests in a trustee in bankruptcy.4  At that time the trustee in bankruptcy becomes entitled to 
enforce obligations originally owed to the insolvent person.

A person against  whom a claim is asserted by the representative of an insolvent faces a particular 
problem.  Unless he is entitled to a set-off, he must pay whatever he owed the insolvent.  Any claim he 
was owed by the insolvent, however, is subject  to the priorities that govern the distribution of the insol-
vent's property.  The defendant  will pay the representative 100 cents on the dollar.  The insolvent, how-
ever, is unlikely to have enough assets to satisfy all the claims against  him.  The defendant, consequently, 
may receive on his claim something like 10 cents on the dollar.  It  must  be emphasized, however, that this 
result follows only when a defendant is not permitted to set-off his cross demand.5

A owes B $10,000.  B injures A in an automobile accident, and As damages, while not  yet  assessed, are 
approximately $15,000.  B becomes bankrupt.  The trustee in bankruptcy for B obtains a judgment against 
A for the $10,000.  A must pay the trustee $10,000.  He may also prove his claim for $15,000 in the bank-
ruptcy.  If he is not permitted a set-off, he will have to share with other creditors.  A might  receive $1500 
of his claim.

In the example, if the net  position is examined, B really owes A $5000 (the amount by which A's 
claim exceeds B's).  It seems unfair, consequently, that  A must pay anything to B's trustee in bankruptcy.  
In the example, A ends up paying $8,500 ($10,000 less the amount he receives on his claim).

A different  result ensues when the defendant is permitted to raise his cross demand by set-off as a 
defence.

C.  Terminology

It  is useful at  this point to add to the vocabulary we have been developing, by adopting terms to 
identify the parties in disputes that concern questions of set-off.  We will call the third party who has be-
come entitled to enforce a principal demand the "successor in interest."  The person liable under the prin-
cipal demand will be referred to as the "obligor."  The person who was originally entitled to enforce the 
demand, and against whom the "obligor" has a cross demand, will be called the "assignor."



  When a successor in interest sues the obligor, the obligor may not  bring a counterclaim for an 
obligation he is owed by the assignor, although in some cases he can raise a cross demand as a set-off.6

D.  Set-Off Against A Successor in Interest

1.  DEBTS AND OTHER CROSS DEMANDS

The general rule is that equitable set-off is available only when there is an equity to intervene.  An 
exception seems to be made when the obligor seeks to set-off a debt against  a debt.  In that case, there is 
no need to establish an equity to intervene.  Set-off is available by analogy to the Statutes of Set-Off.7

It  should be kept  in mind that  the basis of equitable set-off is that in some cases justice requires 
that a cross demand be taken into account at  the same time as the principal demand.  A plaintiff's claim 
must be calculated with respect to the net position between the parties, by deducting from it claims the 
defendant has against the plaintiff.8  Legislation provided that this was the case with debts.  In all other 
cases, it  was a question of fact  whether the rights between the parties should be assessed by balancing the 
plaintiff's demand against the defendant's cross demand.

2.  THE PROBLEM

With the introduction of rights of counterclaim, almost all claims that may be asserted between 
the original parties are resolved on a net basis.  If A owes B money, in court proceedings the amount owed 
will be calculated by deducting obligations B owes A.

When a successor in interest is involved, the law does not apply principles of counterclaim but  of 
set-off to determine whether or not an obligation owed to the plaintiff should be calculated by deducting 
obligations the assignor owed to the defendant.9  This approach limits the cross demands that may be 
raised by the defendant, thereby protecting the successor in interest.

Why does the law adopt  two different  methods for determining which cross demands may be 
raised by a defendant  to diminish or extinguish a principal demand?10  Why should different  principles 
apply depending on whether the cross demand is raised against the party originally entitled to bring the 
principal demand or against a successor in interest? 

  It  is difficult  to say how much of the current law is based upon policy, reflects a pragmatic re-
sponse to particular problems or is simply attributable to error.  The cases, for the most  part, do not dis-
close any theoretical perspective on the law, nor the reason for the result chosen.  This is unremarkable 
when it  is remembered that  much of the law for much of its history has developed without  regard for the-
ory.  Still, it  may be asked, what principles support  the current law?  Why may some kinds of cross de-
mands be set-off and others not?  The cases do not provide an answer.  The judges say that  to not  allow a 
set-off would be unfair, or to allow it would be unfair, and that is the end of it.

In Aries Tanker, for example, the House of Lords applied a particular rule regarding set-off.  Dur-
ing the course of the decision, Lord Wilberforce said:11

It is said to be an arbitrary rule - and so it  may be, in the sense that  no very clear justification for it has 
ever been stated  and perhaps also in the sense that the law might just, or almost, as well have settled for a rule 
to  the opposite effect.  But this does not affect its status in the law ... As to  the argument from inconsistency 
with  the rule prevailing in relation  to the sale of goods, it is no part  of the functions of this House, or the 
judges, to  alter a well established rule or, to  put it more correctly, to say that a different rule is part of our law, 
for the sake or harmonisation with a rule operating in a different field - not unless there is  an intrinsic case, I 
would say a strong case, for altering the former rule ... To do this would be macro-architecture of the law and 
would be for a particular type of  reformer.



It  is open to the courts to adopt this position, but  it  is a conservative approach designed to achieve 
certainty, perhaps at  the cost  of fairness.  For the most  part, history reveals that  the law is continually 
subject to reconsideration and refinement in the light  of modern needs and policies, so that it  evolves.  It 
was not, for example, until the latter part  of the nineteenth century that  there was a general theory of con-
tract "... which ignored all distinctions between the different  kinds of contracts, and the different sorts of 
people that  entered into them."12  Before that, distinctions were drawn between commercial contracts and 
consumer contracts, and contracts of loan, employment, tenancies, marriage, partnership and so on.  Many 
of the principles of set-off were developed piecemeal in the same way.

  After the Judicature Act, 1873, with the revised procedural rules, it became apparent that general 
principles connected many of what  were previously thought to be distinct  areas of the law.  In the context 
of contract, for example, a modern lawyer reading cases from before 1873 cannot escape the theoretical 
structure developed after that time, but it  is important  to remember that early decisions reflect  pragmatic 
solutions to cases that were only later explained in terms of underlying, unifying principle.

Set-off has never been subject  to this kind of rethinking or analysis.  If one listens closely to the 
House of Lords in Aries Tanker as they endorse one rule of set-off for charter agreements and another, 
inconsistent, rule for the sale of goods, the clanking of medieval chains can be dimly heard.

In the following section, we attempt  to identify some of the reasons which might  be put  forward 
to support the position adopted by the current  law.  It  is useful to remember, however, that this kind of 
analysis is not to be found in the cases.  Courts tend to confine their role to ascertaining what  the law once 
was, without concern for whether it makes sense today or, indeed, whether it ever did.

E. Justifications for Limiting Cross Demands that 
May be Raised Against a Successor in Interest

The current  law limits cross demands that may be set-off.  In this section, we explore arguments 
that might be raised in support of the current  law.  It  should be kept  in mind, however, that the issue ad-
dressed in this Report  is whether broader rights of set-off should be adopted.  Why should set-off not  ap-
ply to all cross-obligations?

1.  RIGHTS OF THE SUCCESSOR IN INTEREST

When a third party is entitled to proceed on a demand originally owed to another person, it  may 
be argued that cross demands that  are unenforceable against  him should not be allowed to diminish the 
value of his demand.  The obligor should proceed against  the assignor to recover what  the assignor owes 
him.

This is a position that  the law has never adopted.13  For one reason, unless the obligor is permitted 
to raise a cross demand to diminish or extinguish the demand of the successor in interest, in many cases 
the obligor will recover nothing.  Often, for example, the successor in interest becomes entitled to enforce 
the demand because of the insolvency of the party originally entitled to do so.14

  Nevertheless, the successor in interest is essentially a stranger to the dispute from which the obli-
gor's cross demand arises.  For that  reason, there must be a good reason to allow an obligor to raise a 
cross demand to diminish the value of the demand the successor in interest seeks to enforce.  The law 
adopts the view that  set-off should be available only when the cross demand is for debt, or arises from the 
same (or a related) transaction as the principal demand.  Only in these circumstances should a defendant's 
cross demand affect the rights of a successor in interest.

2.  NEEDS OF COMMERCE



In support of the current law, it  may also be argued that the circumstances in which a third party 
becomes entitled to proceed on a demand are, from the perspective of commerce, of sufficient  importance 
to require special protection.  Three common situations where a third party becomes involved are the as-
signment for value, bankruptcy (assignment for the benefit  of creditors) and receivership (assignment as 
security).  In the cases of assignment  and receivership, the third party has purchased the right to proceed 
on the demand.  In the case of bankruptcy, the trustee in bankruptcy becomes entitled to enforce the de-
mand on behalf of the creditors of the bankrupt.

In each case, it should be recognized that it  is important  to commerce for the third party to be able 
to enforce the demand.  In the assignment  or receivership case, for example, the party originally entitled 
to enforce the demand has a property right  that he has sold or pledged to secure money he has borrowed.  
Limiting the rights of a third party to proceed in these cases may impair the ability to raise money or 
credit  on the basis of obligations a person is owed.  This is likely to be a matter of concern to the person 
originally entitled to enforce the demand.

In bankruptcy, the trustee in bankruptcy must  be able to enforce obligations owed the bankrupt in 
order to wind up his affairs effectively.

It  may be argued, consequently, that in each of these cases, commerce requires that limitations be 
placed on the kinds of cross demands that may be raised to diminish or extinguish the value of the princi-
pal demand in the hands of the successor in interest.

3. INABILITY OF SUCCESSOR IN INTEREST TO
PROTECT HIMSELF FROM CROSS DEMANDS

Where a third party "purchases" the right  to proceed on a principal demand another argument may 
be raised.  Unless, as the current  law does, limits are placed on rights of set-off, a third party may find it 
difficult to protect  himself.  He will be less willing to purchase the right to proceed on a demand if he 
cannot ascertain its value with precision, and that  will be impossible to do if he cannot be sure of the cross 
demands that  may be raised to diminish it.  Limiting rights of set-off in this context  protects the market-
ability of claims as well as their value.  An approach which permits wider rights of set-off might  discour-
age assignees and lenders from accepting an assignment for value or as a security, or drastically affect  the 
valuation of claims and the consideration they are prepared to give for an assignment.

4.  RIGHTS OF UNSECURED CREDITORS

When the assignment is the result  of bankruptcy, it is often said that  the trustee in bankruptcy 
stands in the shoes of the bankrupt.15  For the most  part, only those rights which might have been exer-
cised by the bankrupt are available to the trustee in bankruptcy.16

The law, however, recognizes exceptions to this principle on the basis that  the trustee in bank-
ruptcy represents the bankrupt's unsecured creditors.17  Set-off in this context seems to be premised on the 
view that  the contest  is not  really between the trustee in bankruptcy and the obligor, but between unse-
cured creditors of the bankrupt  and the obligor.  Wider rights of set-off might be perceived as prejudicing 
unsecured creditors too greatly.

5.  SUMMARY
There are a number of points that  can be raised in favour of the current restrictions on rights of 

set-off against a successor in interest.  Indeed, it  might well be argued that  a more restrictive approach 
than that  adopted currently is in order.  It  will be seen, however, that a number of arguments can also be 
marshalled in favour of wider rights of set-off.

F.  Arguments in Favour of Wider Rights of Set-off



1.  PREJUDICE TO OBLIGOR

Viewed from the perspective of the obligor, the current law, which limits the kinds of claims that 
may be set-off, often operates unfairly.  The successor in interest  is protected at  the cost of the obligor.  
Where there is a receivership or a bankruptcy, for example, an obligor who is not entitled to set-off his 
claim must satisfy the obligation he owes in full, and then share with other unsecured creditors in what-
ever remains of the insolvent's estate after the claims of secured and preferred creditors are satisfied.  
Usually, the unsecured creditors of an insolvent receive, if anything, only a fraction of what  they are 
owed.

2. ALTERNATIVE METHODS OF PROTECTION AVAILABLE 
TO THE SUCCESSOR IN INTEREST

It  was mentioned above that  it  may be difficult for a successor in interest  to protect himself 
against cross demands that  an obligor might  raise.  That  point, considered in isolation, suggests that  there 
is a need to limit the cross demands that may be raised against  a successor in interest.  It must not, how-
ever, be overstated.

There are a number of techniques which a successor in interest may adopt  to protect  himself.  He 
may, for example, contact  the obligor and ascertain what  cross demands are outstanding.  The obligor, on 
the other hand, has no method available to him to avoid the prejudice that arises when a successor in in-
terest acquires the right to proceed against him.

An assignee may also enter into a recourse agreement with the assignor under which he can com-
pel a reassignment if the obligor raises a set-off.  Or the assignor may agree to indemnify the assignee.

Moreover, the law affords a successor in interest two methods of limiting cross demands that may 
be raised against him.  Any cross demand arising after the entitlement of the successor in interest has 
vested (other than one arising from a transaction related to the principal demand) may not be set-off.18  If 
the successor in interest  acquires his rights by an assignment for value, for example, he perfects his inter-
est by giving the obligor notice.19  No cross demand arising after notice can be set-off against the assigned 
demand.20

Commerce requires a medium of exchange.  Money performs that  function for many purposes, 
but in some cases it  is inconvenient to use money.  Instead, a person will prepare an instrument (such as a 
cheque, promissory note or other bill of exchange) which will entitle a "holder in due course" to receive 
money, immediately or at  some designated time, from the person making the instrument or from a third 
party, such as a bank.  Instruments of this nature may be transferred to others and function much like 
money.  They are called "negotiable instruments."  Generally, their transfer is not  subject to the equities, 
unlike the transfer of other kinds of claims.21  A successor in interest, desiring to receive an assignment 
free of demands which can be raised against  the assignor may structure his business arrangements in 
terms of negotiable instruments.  If he does so, he will be a "holder in due course" and an assigned claim 
will be immune to unknown equities that might otherwise attach to an assignment.

  This last point  is one of some significance.  For many centuries the law refused to permit the as-
signment of choses in action, other than negotiable instruments.  Equity recognized assignments and pro-
vided a procedure for their enforcement, although great care was taken to ensure that  the assignee stood in 
no different position than the assignor.22  From this early position, the law seems to have turned 180 de-
grees.  Unconsciously, courts appear to be assimilating the law governing the assignment of choses in ac-
tion to that which governs negotiable instruments.23  Courts are doing something they ought not to be do-
ing.  The exceptional nature of negotiable instruments justifies their special treatment.  There is no need to 
expand the principles of law that apply to negotiable instruments to embrace all choses in action.

3. THE DISTINCTIONS DRAWN BETWEEN DEBT



AND DAMAGES ARE ILLOGICAL

Even if an argument can be made that successors in interest  should be protected from some kinds 
of cross demands, the approach currently adopted by the law seems to be illogical.  It  provides that  a cross 
demand for debt, and any claim arising from a transaction related to the principal demand, may be set-off.  
In terms of principle, perhaps an argument  can be raised for limiting set-off to related demands.  That po-
sition would seem to identify at  least some cases where obligations between persons should be regarded 
on a net basis.  However, it doesn't explain why set-off should be available for unrelated debts.

It  might be argued that debt need not be related to the principal demand because, when debt is 
involved, the parties rely on rights of set-off as a matter of course.  It  is only fair, consequently, that a suc-
cessor in interest should be subject to a cross demand for debt.

The flaws in such reasoning are obvious.  There is no reason to suppose that  parties, in their mu-
tual dealings, distinguish between the kinds of obligations that  exist between them.  Where one person has 
a claim for damages for breach of contract, it is unlikely that  he thinks of the obligations he is owed as 
differing in any material way from debt.24

The only reason that  the law of set-off distinguishes between a claim for debt and one for dam-
ages is historical.  In terms of the former law, many distinctions between liquidated and unliquidated 
claims were acknowledged.  It  is probable that the Statutes of Set-off first  created the exception for debt 
because it  was an obligation that the courts did not need to quantify.  Even if this position is correct  in 
principle, the current  law does not accept it wholly.  If A has a claim for debt against B, it  may make sense 
to restrict B's right to set-off a claim for damages against  A on the basis that it  is difficult to assess what 
B's claim is.  It  makes no sense, however, when A has a claim for damages, to limit B's right to set-off a 
claim for debt.  B's claim does not present problems of assessment. The two situations are entirely differ-
ent, and yet the law of set-off draws no distinction between them.

  Today, the courts are not overwhelmed by problems of quantifying damages.  There is no reason 
for distinguishing between debt  and other kinds of demands.  The Law Reform Committee of South Aus-
tralia, acknowledging this position, proposed that the law be revised to permit the set-off of any liquidated 
or unliquidated claim:25

However the position may stand with regard to the English rule of Court just referred to, it is  an  ines-
capable fact  that, whether or not Hanak v. Green was  rightly decided in the first  place, Courts in England, 
Australia and New Zealand have used it to  widen the categories of set-off.  Once one gets to the position 
where some unliquidated demands can be the subject of a set-off, there is really no logical reason why all 
cannot be.  The purists  used to cite as their stock example the alleged impossibility of setting off unliquidated 
damages for libel due to a defendant by a plaintiff against  a liquidated claim by the plaintiff against that de-
fendant.  Really it is impossible to maintain the distinction.  If A claims money from B and B has a right to 
have a valid claim against A assessed and quantified, there is no logical reason why B should not have his 
claim quantified and set off against the demand by A, unless, as Maitland said, the forms of action are to rule 
us from their graves.

It  would appear, consequently, that  the law should either recognize that only related demands may 
be set-off, or that  any demands may be set-off.  The current  law cannot  be supported, except as some kind 
of curious compromise between these two positions.

4.  COMPLEXITY OF THE LAW

Even if a case can be made out which supports the distinctions drawn by the current law, it  should 
be recognized that the price, in terms of the complexity of the law, is substantial.  The case law on set-off 
is intricate and, in many respects, irreconcilable.26  When the law produces inconsistent  results and is un-
certain in its application, it is usually a sign that the policies it advances have not been fully worked out.



5.  THREE POLICIES FAVOUR WIDER RIGHTS OF SET-OFF

In  addition to the arguments already canvassed, it should be observed that the current  law of set-
off is inconsistent with three policies generally endorsed by the law.

(a) Assignee Should Occupy No Better Position than Assignor

The principles that  control when a set-off is available against a successor in interest were devel-
oped with an eye to the position that would have existed had the proceedings been brought by the 
assignor.27  It  was perceived to be unfair that a successor in interest could be in a better position than the 
assignor.  The law, in its inception, was developed to ensure that the same result ensued whether a claim 
was brought by a successor in interest or by the party originally entitled to enforce the demand.

The current law, however, appears to have abandoned this policy.  If the assignor had brought 
proceedings against  the obligor, the obligor could raise by counterclaim any cross demand he was owed 
that was convenient to hear in the same proceedings.  Proceedings brought by a successor in interest, 
however, are only subject to those cross demands that a court  of equity would have permitted to be raised 
before the introduction of rights of counterclaim.  In many cases, the obligor is in a much worse position 
if the claim is brought  not  by the original party but by a successor in interest.  It is difficult to see why the 
commercial value of an assignment, or the rights of creditors, should be heightened at  the expense of the 
obligor.

 (b)  Avoid Multiplicity of Actions

One aim of the great legal reforms of the latter part of the nineteenth century was the avoidance 
of a multiplicity of actions.28  The introduction of rights of counterclaim were aimed at  ensuring that dis-
putes between the parties were concluded with a minimum number of judicial proceedings.  It was de-
cided, consequently, that insofar as it was practical, all demands between the parties should be capable of 
being heard in the same proceeding.  This position was based, essentially, on the view that the net  position 
of the parties should be preferred.  The failure to apply this policy to proceedings brought by a successor 
in interest is inexplicable.29

 (c)  Position When Insolvency a Factor

The first  rights of set-off acknowledged at  law were introduced by legislation which applied on a 
bankruptcy.30  The view was held that when a person became insolvent the mutual debts and credits that 
existed between the insolvent and another should be taken into account.31  Under this approach, the net 
position between the parties determined what had to be paid, either by the insolvent  or the other party.  
The unfairness of requiring a person to satisfy a demand, but go without  a remedy on a cross demand, led 
to the development of these principles.32  The argument that  permitting set-off in these circumstances 
gave an unsecured creditor priority over other creditors was dismissed:33

Where parties have had dealings so as  to produce mutual debts or credits  or reciprocal demands growing out 
of the same transaction, it is the balance only which  exists  as the debt; and, in the case of bankruptcy of one 
of the parties, a set-off of their mutual demands is not a means of paying one debt in preference to other debts 
which the bankrupt owes, for, to  the extent of the demands set  off or compensated, there was  no debt.  From 
the moment they  were contracted  they extinguished each  other.  Hence, the operation of a set-off is, not to 
pay, but to ascertain a debt made up of the difference between the amounts of respective debits and credits.

Modern courts when faced with issues of set-off arising on an insolvency seem to lose sight  of the 
policies the law was designed to promote.  The distinction, acknowledged for centuries, between princi-
ples of equitable set-off, and principles of set-off when an assignment occurs by reason of insolvency, has 
been forgotten by modern courts.34

6.  CONCLUSION



The preceding discussion has attempted to identify arguments in favour of the current law and to 
examine these arguments critically.  The points that can be raised in support of the current law are uncon-
vincing.  The law of set-off is flawed from the perspectives of principle and of policy.  No convincing 
rationale exists for altering the rights of an obligor when a successor in interest becomes entitled to en-
force a claim.  It is, to say the least, unusual for the law to hold that  an obligor's rights against a successor 
in interest are those rights he would have had against an assignor before 1873, long after the law had al-
tered the position between an obligor and assignor.

What  is needed, therefore, is legislation to ensure that an obligor is not prejudiced by the law.  In 
our view, this can be accomplished by replacing the current  law of set-off with rights of counterclaim al-
tered to ensure that  they operate so as to define the net  position between the parties.  When a successor in 
interest sues on a demand, the obligor should be able to raise any matter which could have been raised 
against the assignor, to diminish or extinguish the claim of the successor in interest.
CHAPTER V                                                               DEMANDS WHICH BECOME
                                                                         PAYABLE AFTER AN ASSIGNMENT

A.  Introduction

The law considers two factors when determining whether a cross demand may be setoff:  the na-
ture of the claim, and when it arises.  Our discussion in this chapter focuses on the temporal aspect of set-
off.  A number of technical and analytic problems arise when dealing with cross demands which are not 
fully enforceable or complete until after an assignment of a principal demand takes place.

For convenience, we refer to these kinds of cross demands as "maturing" or "future" cross de-
mands.  The various kinds of cross demands that  satisfy these general designations are described with 
some rigor in this chapter.

Maturing cross demands were recently considered by the Supreme Court  of Canada in Holt v. 
Telford,1 a decision which serves as a useful point of departure for our examination of this area of the law.

B.  Holt v. Telford

Holt v. Telford  involved two dispositions of land in Alberta.2  Mr. and Mrs. Telford ("T") pur-
chased property from a corporation, Canadian Stanley ("C").  Part  of the purchase price was secured by 
mortgage.  At  the same time, C purchased property from T.  Part  of that purchase price was also secured 
by a mortgage.  The mortgage in favour of C was for $50,000 more than the mortgage in favour of T.  C 
assigned its mortgage to Holt ("H").  T defaulted under the mortgage and H began foreclosure proceed-
ings.  T  attempted to set-off the mortgage debt  owed by C.  If the set-off was permissible, then T only had 
to pay H $50,000 (the difference between the two mortgages).3

C.  Demands Accruing Due After an Assignment

In Holt v. Telford, the Supreme Court  of Canada found that  there are only three situations where 
set-off is available for a liability that is not payable until after notice of the assignment is received:

(i) where the original parties agreed that it could be set-off;

(ii) where it is in existence before notice, although not payable until after; or



(iii) where it derives from a transaction inter-related to the transaction from which the principal claim 
arises.

  It  was found that there was no agreement  between the original parties to allow the set-off.4  The 
Supreme Court of Canada had to determine whether set-off was available under one of the other two ex-
ceptions.

D.  Demands in Existence Before Notice

1.  THE SUPREME COURT OF CANADA

The portion of the decision in Holt v. Telford  that deals with unmatured debts is curious indeed.  
Madame Justice Wilson reviewed in some detail case authority which permitted the set-off of debts that 
were in existence before, although payable at  some time after, the entitlement of the successor in interest 
vested.  In re Pinto Leite and Nephews5 was cited with approval, and the following statements of law 
were endorsed:6

It is, of course, well settled that the assignee of a chose in action ... takes subject to all rights of set off which 
were available against the assignor, subject only to the exception that, after a notice of an equitable assignment of a 
chose in action, a debtor cannot set off against  the assignee a debt which accrues  due subsequently to the date of notice, 
even though that debt may arise out of a liability which existed at or before the date of the notice;  but the debtor may 
set off as against the assignee a debt which accrues due before notice of the assignment, although it is not payable until 
after that date ... [236]  [W]hen the debt assigned is at the date of notice of the assignment payable in futuro, the debtor 
can set  off against  the assignee a debt which becomes payable by the assignor to the debtor after notice of assignment, 
but before the assigned debt becomes payable, if, but only if, the debt so to be set off was debitum in praesenti at  the 
date of notice of assignment.

The concept  described above is reflected in the Latin phrase, debitum in praesenti, solvendum in 
futuro, which Jowitt  defines as "owed at the present time though payable in the future."7  It  is important  to 
keep in mind that whether a debt is "owed" or in existence has nothing to do with whether it  is payable.8  
The concept of debitum in praesenti, solvendum in futuro has also been defined as follows:9

A debt or obligation complete when contracted, but of which the performance cannot  be required till some future pe-
riod.

  The following example demonstrates how the exception accorded debitum  in praesenti, solven-
dum in futuro operates:

January 1, 1988  -  A buys goods from B for $100 payable March 1, 1988.
February 1, 1988 -  B buys goods from A for $100 payable June 1, 1988.
March 1, 1988  -  B assigns the debt he is owed to C, who sues A on it.

A asserts a set-off of the debt B owes him

Even though the debt owed to A is not payable until June 1, it  is a present  debt, and on the authority of In 
Re Pinto Leite, A should be allowed a set-off for it  against C.  So long as the debt is in existence before 
notice of an assignment is received, it does not matter when the debt is payable.

Having approved this authority, however, the Supreme Court of Canada proceeded to find that 
set-off was not  available for a debt, in existence before, but not  payable until after, notice of the assign-
ment of a cross demand, if the debt is secured by a mortgage:10

The date of notice of assignment was accordingly March 13, 1981.  Under the original schedule of payments the 
only  debt  which accrued due prior to March 13, 1981 was the January 31, 1981 payment  of $50,000 from the Telfords 



to  Canadian Stanley.  The debts which the Telfords are seeking to set-off did not accrue due before the date of the 
notice of assignment.  Thus, the debts can be set-off only if the Telfords can demonstrate that they arise out of the same 
contract or closely inter-related contracts.

The analysis in this portion of Holt v. Telford is not wholly satisfying.  It  consists, in its entirety, 
of the conclusion that obligations which are not payable have not accrued due and, therefore, may not be 
set-off against  an assignee.  The issue before the court, however, was whether the obligation was in exis-
tence in the sense that it was owing, not whether it was payable, before notice of the assignment.

It  is difficult to see why a mortgage debt  is not a debitum in praesenti, solvendum in futuro.  Ma-
dame Justice Wilson seems to adopt the view that only debts which are payable before notice of assign-
ment may be set-off, unless from inter-related contracts.  Earlier in the judgment, however, it is clearly 
stated that the requirement is not that they be payable, only that they be owing.

Holt v. Telford seems to stand for one of two propositions.  Perhaps the exception formerly ac-
corded debts in existence but not payable until a later date has been removed.  This does not seem likely.

  Alternatively, Holt v. Telford may stand for the proposition that, while an existing simple debt  
may be set-off, even if it is payable after notice of an assignment, the same debt may not  be set-off if se-
cured by a mortgage.  Again, it  is difficult  to see on what basis such a distinction could be made.  A mis-
take seems to have occurred in Holt v. Telford.

2.  EARLIER AUTHORITY

It  is a mistake made in most modern cases dealing with the law of set-off.  Only in Holt v. Telford, 
however, because of the very clear statements of principle made in that case, does the error become glar-
ing.  Nevertheless, time after time, in cases such as Watson v. Mid Wales Railway Co.,11 Business Com-
puters Ltd. v. Anglo-African Leasing Ltd.,12 C.I.B.C. v. Tuckerr Industries. Inc.,13 and now Holt v. Telford, 
debts which were in existence before an assignment are not permitted to be set-off.

3.  IN TERMS OF POLICY

 (a)  Accruing Due

When two people enter into a contract, each assumes obligations under it.  It  is called an "execu-
tory contract" until the performance of these obligations takes place.  When all obligations under a con-
tract have been completed, it is said to be executed.

Often, the obligations owed by one party will depend upon the performance by the other party of 
his obligations.  For example, A agrees to buy 40,000 widgets from B for $.10 a widget.  Until B delivers 
the widgets, A is not  obligated to pay B.  If B fails to deliver the widgets, however, he will be in breach of 
the contract.

A point  of confusion in the law of set-off seems to arise from the vocabulary that  is used.  A simi-
lar confusion exists in the law governing the attachment of debts, where the courts have struggled with the 
same concepts for some decades.14  The confusion lies in the meanings of the terms "accruing due", "ow-
ing" and "accrued due."

The concept  of "accruing due" applies in one of two distinct  circumstances.  It  may refer to the 
gradual accumulation of a right  to proceed on an obligation, or it  may refer to a period of time during 
which the ability to proceed on a vested right  is deferred.  To demonstrate the use of "accruing due" in the 
first  case requires a change to our earlier example.  Suppose the agreement provides that B will deliver 
the widgets in weekly installments.  In this case, with each shipment of widgets, A's obligations under the 



contract to B are gradually accruing due.  With each delivery, a portion of A's obligations have accrued 
due.

  To demonstrate the second sense of the term "accruing due" a further refinement to the example 
must be made.  Suppose that  A need not  pay for the widgets until one month after delivery.  In that case, 
upon B completing delivery, A's obligation to B to pay for the widgets is in existence.  It  is owing.  It  will 
not have "accrued due", however, until the month expires.  Until that  time, A's obligation is still "accruing 
due."

The discussion to this point  may make the concept of "accruing due" seem more complex than it 
really is.  That is the result of the imprecision of the term itself.  It refers both to a gradual accumulation 
of an obligation, and to a deferral of the performance of an existing obligation.

In the law of set-off, the courts seem to confuse the deferral of performance of an obligation with 
the gradual accumulation of an obligation.  This confusion lies at  the heart  of the decision in Holt v. Tel-
ford.  It  is important  to distinguish between an obligation which is owing, although not payable until some 
future time, and an obligation which is accumulating and not owing.

There is no reason that  an obligation which is owed, even though not  yet  payable, should not be 
capable of being set-off.15  For the most part, the law of set-off allows this.  There are a number of situa-
tions, however, where the courts have refused a set-off in analogous cases.

 (b)  Secured Debt

In Holt v. Telford, the Supreme Court  of Canada acknowledged that a debt  which was owed, but 
not yet  payable, could be set-off.  A debt  secured by mortgage is owed, but  payable at defined future 
times.  It  too should be subject  to set-off.  The court  said, however, that the mortgage debt  had not accrued 
due because it  was not  yet payable.  It  could not be set-off.  There is little that  can be said about this deci-
sion except that  the court seems to have made a mistake.  Securing a debt does not  alter the fact  that it is 
owed.16

 (c)  Obligations Which Appear to be  Accumulating

In  some cases the courts have characterized existing obligations between the parties as accruing 
due in the sense that they are gradually accumulating.  This has happened in the case of a lease of real 
property and of a lease of equipment.  In terms of the law, however, this kind of analysis is fundamentally 
incorrect.

 (i)  Lease of Real Property

Suppose A leases Blackacre from B for 2 years.  The rent is $10,000, payable in equal monthly 
installments.  Many people might look upon this as an example where both parties perform during the 
course of the lease.  As one party performs his obligation, the obligation of the other to pay accumulates.  
They might  think, for example, that each month that  A permits B to occupy Blackacre, B becomes obli-
gated to pay one month's  rent.

This sort  of analysis, however, is incorrect.17  Essentially, A has sold B a time in the land.  It is B's 
to use for two years.  A has performed all of his obligations at  the beginning of the lease.  For conven-
ience, the rent is payable in installments, but the arrangement is little different than if B had paid the 
whole of the rent  in advance.18  A lease is like a sale of goods where the purchase price is to be paid in 
installments.  In such a case, the purchaser owes the entire purchase price upon delivery of the widgets.  
Similarly, in the lease example, when B becomes entitled to occupy the premises, he owes A the whole of 
the rent.



In C.I.B.C. v. Tuckerr,19 however, the court found that rent  under a lease that  became due after the 
assignment of a cross demand could not  be set-off against  the cross demand.  The court  became confused 
over the distinction to be drawn over an accumulating obligation, and one which has accumulated, but  the 
satisfaction of which is deferred to a future time.

(ii)  Lease of Personal Property

The same position applies when the lease is of personal rather than real property.  A leases a car 
from B for 2 years.  The lease calls for the payment of $5000 in equal monthly installments.  Again, many 
people would look upon this as a situation where A gradually performs his obligations (perhaps month by 
month) and B's obligation to pay accumulates as A performs.  In fact  A performs in full when the car is 
provided to B under the lease.

In Business Computers v. Anglo-African Leasing,20 however, the court  held that  future payments 
under a lease could not be set-off.  Again, the court seems to have been confused over the distinction be-
tween an obligation which gradually accumulates, and one which has accumulated, but  the payment  of 
which is deferred to a future time.  The question that must be answered is "is it owed", not "is it payable."

  It  is interesting to observe that, in Anglo-African, the court  felt  that  had the defendant exercised 
his right to accelerate the payments under the lease on the plaintiff's breach, then the whole of the rent 
would have been capable of being set-off.  A person may not accelerate the performance of obligations he 
is not  owed.21  Clearly, if the defendant was entitled to accelerate the payments, it was because the con-
tractual provisions relating to the deferral of payments owed to the defendant were brought to an end.

(d)  Reform

Obligations that are binding but  not payable until some future time should be treated by the law 
of set-off the same as obligations that  are currently payable.  The confusion resulting from cases like Holt 
v. Telford, Tuckerr and Anglo-African, and the basic injustice of not permitting a set-off in these circum-
stances, must be remedied by legislation.

It  was tentatively proposed in the Working Paper22 that  it should be possible to set-off a cross de-
mand which is capable of being ascertained before an assignment is completed but  which does not  fall, 
accrue due or become payable until a later date.  We are convinced that  this position is correct, and should 
be endorsed by legislation.

E.  Inter-related Cross Demands

The principle that a cross demand maturing after an assignment  may be set-off if it  arises from 
the same or a related transaction was first endorsed by the Privy Council in Government of Newfoundland 
v. Newfoundland Railway Co.23

1.  THE SUPREME COURT OF CANADA

In Holt v. Telford, it  was found that the transactions were sufficiently inter-related to permit  a 
set-off:24

... the debts can be set-off only if the Telfords can demonstrate that they  arise out of the same contract or closely inter-
related contracts.  In my view, the Telfords have succeeded in  demonstrating  this.  In essence, what happened here was 
that the Telfords and Canadian Stanley "swapped" parcels of land.  The Telfords  bought  land from Canadian  Stanley 
and gave a mortgage to Canadian Stanley  but they also sold land to, and received a mortgage from, Canadian Stanley.  
The mortgages were entered into on the same date.  The purchase price for both  parcels was the same, namely 
$265,000.  Except for the January 31, 1981 payment  the payments under the two mortgages were on the same dates and 
for the same amounts.  It is  these two latter payments under the Canadian Stanley mortgage and the Telford mortgage 



that the Telfords seek to  set-off against each other.  Because the Telford mortgage and the Canadian Stanley mortgage 
are part  of the land exchange deal, being part of the consideration for the reciprocal transfers, they are, in my view, 
closely connected and meet the requirements for an equitable set-off.  They were made with reference to one another.  It 
would be unfair to enforce only one side of the land exchange agreement.

The approach adopted by the Supreme Court  of Canada on this issue possibly represents a sig-
nificant  easing of the tests applied by the courts to determine whether demands arise from related 
transactions.25  The law before Holt v. Telford is not particularly easy to summarise.

2.  EARLIER AUTHORITY

Earlier cases formulated a number of tests to determine whether equity would permit a cross de-
mand to be set-off.  These are:

(a) whether the claims are from the same or related transactions

(b) whether the claim impeaches the principal claim

(c) whether there is some equitable reason for equity to intervene.

Does anything turn on which formulation is adopted?  The better view is probably that  each is 
saying essentially the same thing.  In practice, however, courts apply a variety of standards to determine 
whether an equitable set-off exists.  The reason for these different standards may be due to confusion re-
sulting from the number of formulations used to express what  must be a single test.  For example, a re-
view of some cases dealing with the test  expressed in terms of related transactions reveals the following 
distinctions:

(a) Equitable set-off is restricted to cross-actions which arise out  of the same subject  matter as the 
plaintiff's action.26

(b) Government of Newfoundland v. Newfoundland Railway Co.,27 endorsed the same or related 
transaction test for claims arising after notice of an assignment, but it was observed:28

There is no universal rule that claims arising out of the same contract  may be set against  one an-
other in all circumstances.

(c) In C.I.B.C. v. Tuckerr Industries Inc.,29 the test  was stated in terms of relationships:  one claim 
arose from a client/ accountant relationship; the other claim arose from a landlord/tenant  relation-
ship.  Since these were unrelated relationships there was no right of equitable set-off.

(d) In Aboussafy v. Abacus Cities Ltd.,30 each contract was said to be "unrelated to the other in the 
sense that  no term of one is conditional upon the performance of any term in the other."  It  was, 
however, conceded by counsel "that the existence of the claim and cross-claim were unrelated, 
i.e., pure coincidence."31

In  Holt v. Telford  the court  did not  look for "an equity to intervene," nor was it  necessary to es-
tablish that the transactions were related in the sense that  performance of one was conditional upon per-
formance of the other.

3.  IN TERMS OF POLICY

 It  has always been necessary to satisfy one form or another of the related transaction test in order 
to support equitable setoff.  If the transactions are sufficiently related, setoff is available.  Moreover, if 
equitable setoff is available, then cross demands maturing after an assignment  of a principal demand may 
be setoff.



It  would appear that there has also always been some doubt concerning the relationship or degree 
of connection necessary to support equitable setoff.32  While there has to be some reason for equity's in-
tervention, the principles applied to decide when equity should intervene have never been decided with 
anything like  precision.

In our view, the position adopted by the Supreme Court  of Canada is sensible.  Parties enter into 
business arrangements which can be recorded and carried out  in a variety of ways.  In Holt v. Telford, for 
example, a single legal document could have recorded the conveyances of the properties against which 
the mortgages were registered.  The substance of the transaction does not alter because the parties, or their 
legal advisors, choose to record the transaction in several different legal documents.

4.  REFORM

The form of the transaction should not alter the principles that  apply to determine what kinds of 
cross demands may be setoff.  It  was tentatively proposed in the Working Paper that  it  should be possible 
to set-off a future cross demand which arises from the same, or a related, transaction as the principal de-
mand.  We remain convinced that this position is correct.

F.  Other Kinds of Cross Demands

1.  INTRODUCTION

The nature of the amendments to the law that we contemplate would permit the setoff of any 
claim that  arises, and is payable, before an assignment takes place.  The current  law, however, recognizes 
setoff in two situations where a cross demand does not become fully enforceable or complete until after 
an assignment of a principal demand takes place.  These are:

(i) when a debt is owed before an assignment, but not due until a later time; and

(ii) when a cross demand derives from a transaction inter-related to the transaction from which the 
principal demand arises.

We have already concluded that both of these features of the current law should be retained.

  In the balance of this section, the issue addressed is whether the setoff of other categories of cross 
demands, which mature at some future time, should be permitted.

2.  CATEGORIES OF MATURING CROSS DEMANDS

In the Working Paper that  preceded this Report, the various categories of claims that would be 
enforceable at some future time were categorized as follows:33

(i) a binding obligation subject to no condition other than, perhaps, the effluxion of time, for exam-
ple, a debt obligation not due until a particular date.

(ii) an obligation subject to a condition, other than the effluxion of time, that must  be satisfied before 
it is binding.  For example, A guarantees a loan made to B.  A's obligations as guarantor will arise 
only if B defaults.

(iii) an inchoate obligation which depends upon an event that may or may not  occur at  some future 
time.  For example, A is slandered by B.  No rights arise until A suffers damages.34

(iv) an obligation all the elements of which do not arise until some future time.



We have already concluded that the first category of obligations (which fall into the exception for 
debitum in praesenti, solvendum in futuro) should be capable of being set-off.  In the other three catego-
ries, the availability of setoff depends upon whether the cross demand satisfies the related transaction test.

We think there are sound reasons for adopting a broader approach.  These reasons are discussed 
below.
3.  RELATED AND UNRELATED TRANSACTIONS

The exception recognized by the law which allows the set-off of cross demands arising from re-
lated transactions makes some sense.  Certainly, where cross obligations arise from the same transaction, 
it  is difficult to justify separating the rights of plaintiff and defendant so that each must  pursue a remedy 
in a separate proceeding. It  is relatively clear, and generally agreed, that in this situation set-off is  appro-
priate.

It  is a small step from this to recognizing that  set-off is equally appropriate where the cross obli-
gations arise not from the same transaction, but from related transactions.

  It  may be suggested, however, that the related transaction test is only useful within certain limits 
but is not, and ought  not to be, the whole story.  There are degrees of relatedness.  Virtually every com-
mercial dealing between two parties is related to every other commercial dealing between them, as part  of 
the course of their business.

One cannot  always be sure, however, where the courts will come down when the issue of related-
ness arises.  For example, a person may provide accounting services to his landlord.  Neither landlord nor 
tenant  is likely to overlook the fact that  each has claims against  the other, although the practice is often 
not to set-off the claims as they arise.  Customarily, each party keeps his separate business accounts and 
bills are paid in the usual course.35  The law quite sensibly assumes, however, that parties rely on rights of 
set-off unless, by agreement, they expressly waive them.36  It is only when there is an assignment  that 
principles antithetical to ordinary business practice are applied.

There is, consequently, some merit in adopting an approach which allows the set-off of claims 
arising from the mutual dealings of the parties, whenever these claims arise.  We would not, however, go 
quite this far.  Permitting the set-off of a claim that arises wholly after an assignment (without the protec-
tion offered by the related transaction test) would have the potential to prejudice gravely the successor in 
interest.37  He would be unable to assess the value of the assigned claim with any accuracy, nor protect 
himself by, for example, inquiring as to the state of accounts between the assignor and the obligor before 
accepting the assignment.

4.  TIMING

While we recognize the need for some limits on the kinds of cross demands that  may be set-off, it 
is our view that  the current law adopts too restrictive an approach in this regard.  Three examples are use-
ful at this point to illustrate our concerns:

Example 1:

Jan. 1  -  A owes B $1000.
Feb. 1  -  B borrows $1000 from C.  A guarantees the loan.
Mar. 1  -  B assigns As debt to D and notice is given to A.
Apr. 1 - B defaults on the loan from C.  A pays C $1000.  A now has a right of indemnity from B.
June 1 - D demands A pay the assigned loan from B.



Example 2:

Jan. 1  -  A owes B $1000.
Feb. 1  -  B advises A to enter into a binding agreement to buy certain shares at  a specified price on 

May 1.  (The advice is not given as part of a contractual arrangement.)  A relies on 
the advice and enters into the agreement.

Mar. 1  -  B assigns As debt to D and notice is given to A.
Apr. 1 - It  is discovered that  Bs investment advice was given negligently.  A, however, will not have 

a cause of action against B unless he actually suffers loss.  Whether A will suffer a 
loss and what it will be cannot be determined until the shares are transferred to him.

May 1 - As loss is quantified at $1000.
June 1 - C demands payment of the $1000 from  A.

Example 3:

The facts are the same as in Example 2, except Bs advice to A is given pursuant to a contract.

In the first  two examples some, but not all, of the facts and circumstances necessary to constitute 
the cause of action which forms the basis of the cross demand are in existence before the assignment.  In 
each of these cases, consequently, at the time the assignment  is made there may be some doubt whether 
the cross demand will ever materialize or, if it  does, whether it will be of any significant  amount.  After 
the assignment, however, the additional facts necessary to complete the cause of action come into exis-
tence.  In example 3, all of the facts and circumstances necessary to constitute the cause of action which 
forms the basis of A's cross demand are in existence before the assignment.  The amount  of A's damages, 
however, will not be known until after the assignment.

The order in which a cross demand matures and an assignment  takes place is something over 
which the obligor has no control.  The assignor and his successor in interest, on the other hand, may often 
affect  the order.  It  is open to the assignor and successor in interest to arrange matters so that  the assign-
ment takes place before the cross demand matures, thereby avoiding the operation of set-off.

Example 1 (the guarantee example) demonstrates the injustice that may arise from limiting rights 
of set-off by reference to the time when a cross demand arises.  If B anticipated default on the guaranteed 
loan, the assignment borders on a fraudulent  conveyance.  The law in other contexts prevents a person 
from alienating property or rights in an effort  to impede the enforcement  of another's claim against  him. 
Arguably, the law of set-off, to be consistent, should be framed in such a way as to limit a person's ability 
to restrict or extinguish unilaterally another's rights.

An obligation may be incomplete in the sense that not all elements necessary to constitute a cause 
of action have been satisfied.  On the other hand, a claim may be considered to be incomplete solely be-
cause not all elements necessary to assess its value have occurred.  At one point, the Commission consid-
ered endorsing an approach which would permit the set-off of obligations that  were binding, although not 
yet quantifiable.  A comparison of examples 2 and 3, however, suggests that it would be an inappropriate 
response to recognize a distinction on this basis.  For purely historical reasons, the principles of contract 
and tort differ in a number of technical respects.  A breach of contract is actionable as soon as the breach 
occurs whether or not damages have yet  been suffered.  Negligence, on the other hand, does not become 
actionable until damages have been suffered.  Different  results should not  follow depending on the source 
of the obligation that is breached.  The tendency of the modern law is, whenever possible, to parallel the 
principles of contract and of tort.

5.  INSOLVENCY



Our discussion so far has centred on situations involving consensual assignments.  If we alter the 
facts slightly, so that a successor in interest becomes involved by reason of the assignor's insolvency (by 
receivership or bankruptcy) the prejudice to the obligor that arises because rights of set-off are unavail-
able becomes even more clear.  In these circumstances, the assignor's insolvency often causes the various 
cross obligations to arise or become due.  The order in which obligations arise may be accidental, or the 
result of manipulation by the parties.  In either case, it  is difficult  to raise a convincing argument for pre-
ferring the successor in interest over the obligor by limiting rights of set-off.

Jan. 1  -  A owes B $1000.
Feb. 1  -  B borrows $1000 from C.  A guarantees the loan.
Mar. 1  -  B defaults on the loan from C.
Apr. 1 - B becomes bankrupt.  D is Bs trustee in bankruptcy.  D becomes entitled to recover the debt 

A owes B.
June 1 - D demands A pay the assigned loan from B.

The sequence of B's bankruptcy, the default  of the loan from C and the demand under the guarantee may 
have occurred accidentally, or been decided by one of B's creditors.  In the above example, A has no right 
of set-off.  If B defaulted on the loan from C and A honoured the guarantee before the assignment in 
bankruptcy, however, A would have a right  of set-off.   It is not altogether clear that  it is appropriate to 
determine rights of set-off by reference to accidents of timing.  Moreover, in many cases (as in the exam-
ple given above) all of the facts necessary to assess the defendant's right  or claim will come into being 
either shortly after the assignment or, in any event, by the time the obligor is called upon to answer the 
principal demand.

It  would appear that  the defendant  should be able to rely upon rights of set-off in these circum-
stances at  least  up until an action is commenced to enforce the principal demand.  Should the process stop 
there?  Or should it  continue even where not all of the facts necessary to complete a cause of action, or to 
assess the value of the cross demand with certainty, have materialized at the time the defendant  is called 
upon to answer the principal demand?

6.  VALUATION OF CONTINGENT CROSS DEMANDS

One argument against allowing the set-off of demands which have not fully matured is that their 
valuation adds a dimension of complexity to the proceedings.   It  might well be anticipated that  difficul-
ties will arise valuing a claim before it is fully enforceable or complete.  Where a cross demand depends 
upon a contingency, for example, the contingency may or may not occur.  Valuation becomes very much a 
matter of  guesswork.

  Experience demonstrates that this argument  is more apparent  than real.  In other areas of the law, 
such as the awarding of damages for personal injuries, the courts must make valuations involving the as-
sessment  of various contingencies that  may or may not  arise over the course of decades.  In the context  of 
set-off, it  will often be the case that by the time the successor in interest attempts to enforce his demand, 
what was once a contingency will have been satisfied and no problems of valuation will arise.  Even if not 
all elements of the cross demand have materialized at  that time, it is still probable that  the process of 
valuation will not  be complex.  Where a successor in interest becomes involved by reason of the as-
signor's insolvency, for example, it is pretty clear that an obligor who has not yet  been required to honour 
a guarantee will have to do so eventually.  Assessing the value of a "contingent" obligation in these cir-
cumstances would appear to be fairly  straightforward.

Where evidence suggests that  the occurrence of a contingency upon which liability depends is 
remote, it  is open to the court to place a nominal value on a cross demand.  In our view, problems of as-
sessing maturing cross demands do not admit  of sufficient practical difficulty to justify preventing them 
from being set-off.



7.  SUMMARY

There are a number of reasons for allowing maturing cross demands to be set-off in a broader 
range of circumstances than are currently permitted.

The present law appears to be based upon the apparent  lack of any justification for allowing the 
set-off of unrelated demands.  However, looking only to whether transactions are related is not, in itself, a 
demonstrably just yardstick for determining rights of set-off.  Other tests must  be adopted to aid in the 
determination of whether particular cross demands may be set-off.

Whether cross demands are related is often a reflection of the manner in which the parties con-
ducted their business relationship.  The form taken by a continuing course of business transactions is not 
necessarily conclusive as to whether they are related, so that  set-off is available, or unrelated, so that it is 
not.  Furthermore, it  may be argued that  any cross demands arising from the mutual course of dealings of 
parties are related.  English bankruptcy legislation has proceeded on this basis for the past  260 odd years.  
It is a position, consequently, which may be defended with some conviction.

  Whether set-off is available is often determined by accidents of timing.  In the guarantee example, 
if A becomes liable under the guarantee before the assignment takes place, he may set-off against his debt 
to B a right of indemnity (in the amount  of his liability under the guarantee).  Because the assignment oc-
curs first, however, even if only by a matter of minutes, rights of set-off are not permitted.  A distinction 
of this nature is not altogether convincing, particularly when the law permits the assignor and successor in 
interest (or a creditor claiming through him) to control when these various events take place.  Moreover, 
in many cases insolvency is the cause of the assignment and this event  is linked to, or brings about, the 
contingency upon which the cross demand depends.  It  is not satisfying to determine rights in this context 
by the order in which certain events occur.

Finally, these limitations on rights of set-off appear to reflect a long rejected bias of the law 
against assessing damages.  In fact, the courts regularly assess the value of contingent claims without  ap-
parent difficulty, and there is no reason why they cannot do so in the context of set-off.

In our view, consequently, the law should allow the set-off of a cross demand where some (but 
not all) elements of it  are in existence at  the time a successor in interest  becomes entitled to proceed on a 
principal demand.
CHAPTER VI                                                                   MISCELLANEOUS ISSUES

A.  Introduction

A number of issues relating to set-off have not yet been addressed in this Report.  These include 
various procedural issues as well as points of detail that  may arise where a cross demand is successfully 
raised to diminish or extinguish a principal demand.  These issues are addressed in this Chapter.

1.  PROCEDURE FOR RAISING A SET-OFF

 (a)  As a Counterclaim

Earlier, we concluded that  counterclaim, not  set-off, should be the procedure for raising a cross 
demand.  Legislation must, however, clarify how a cross demand owed by an assignor may be raised 
against a successor in interest.



 (b)  Procedural Issues

Revising the law to provide that cross demands may only be raised by counterclaim enhances the 
law in a number of respects.  It  frees the current  law from the confusion that surrounds the ancient  princi-
ples governing rights of set-off.  Moreover, employing the existing concept  of counterclaim to bring a 
cross demand formerly brought  as a set-off resolves all of the various procedural issues that  may arise.  
For example, one correspondent suggested that legislation should provide that, when an obligor raises a 
cross demand against an assignee, he may join the assignor who is also answerable for it.  Rule 21(8) 
however provides:

Where a defendant  sets up a counterclaim which  raises questions between himself and the plaintiff along with 
any other person, the defendant may join that person as a party against whom the counterclaim is made.

There is, consequently, no need to provide an additional mechanism for joining the person originally an-
swerable on a cross demand raised against an assignor.

(c)  Contrived Claims

One submission on the Working Paper feared that  broader rights of set-off would lead to abuses.  
Debtors might  raise contrived claims.  This comment seems to overlook that  currently debtors sometimes 
raise contrived cross demands by counterclaim.  Adopting the revisions to the current law that  we recom-
mend in no way impairs the court's ability to control contrived claims.  Rule 19(24) provides:

At any stage of a proceeding the court  may order to be struck out  or amended the whole or any part  of an  
endorsement, pleading, petition or other document on the ground that

(a) it discloses no reasonable claim or defence as the case may be, or
(b) it is unnecessary, scandalous, frivolous or vexatious, or
(c) it may prejudice, embarrass or delay the fair trial or hearing or the proceeding, or

(d) it is otherwise an abuse of the process of the court,

and may grant judgment or order the proceeding to be stayed or dismissed and may order the costs of the application to 
be paid as between solicitor and client.

Moreover, the Rules provide that a court  may order that a counterclaim be heard separately.1  It 
would not seem to be necessary to provide a court with additional powers to control frivolous, inappropri-
ate or contrived claims from being raised to the prejudice of a plaintiff.

(d)  Amendments to the Rules of Court

Two rules in the British Columbia Rules of Court refer to rights of set-off.  These are Rules 
19(13) and Rule 21(15).  In accordance with our view that rights of set-off should be revised, these rules 
should be amended.

(i)  Rule 19(13)

Rule 19(13) provides:

A defendant  in an action may set off or set up by way of counterclaim any right or claim, whether the set-off or coun-
terclaim is for damages or not, so as to enable the court to pronounce a final judgment on all claims in the same action.

It  is derived from Rule 20 of the Rules of Court promulgated with the Judicature Act, 1873, which pro-
vided, in part, as follows:



20.   A defendant may set off, or set up, by way of counter-claim against the claims of the plaintiff, any right or 
claim, whether such set-off or counter-claim sound in damages or not, and such set-off or counter-claim shall 
have the same effect  as a statement of claim in a cross action, so as to enable the Court  to pronounce a final 
judgment in the same action, both on the original and on the cross claim ...

The proper interpretation of Rule 19(13) and its predecessors has been addressed by English and 
British Columbia courts on many occasions.  The issue is whether the rule provides that any matter may 
be set-off by a defendant, or whether it applies only to those matters capable of set-off before 1873 so that 
all other cross demands must  be the subject of a counterclaim.  Authority tends to favour the latter con-
struction.

The meaning of Rule 20 is far from plain.  It  used the concepts of set-off and counterclaim in con-
tradistinction.  The significant point, however, would appear to be an intention that set-off differ in no 
material way from pursuing a cross demand by counterclaim.2  The rule provided that a set-off is made by 
way of counterclaim, and has the same effect as a cross action.  An inference that may be drawn is that  the 
law of set-off was to be submerged in rights of counterclaim.

Removing the punctuation in Rule 19(13) allows the rule to be interpreted as acknowledging 
separate proceedings for bringing cross demands.  A set-off is brought  as a defence.  A counterclaim is 
brought by counterclaim.  This approach has kept  intact  the ancient  and confused law of set-off.  Our con-
clusions respecting the need and approach for reform essentially adopt the course mapped in 1873.

The revisions to Rule 19(13) we recommend consist of the deletions marked by brackets:

19(13)  A defendant in an action may [set off or] set up by way of counterclaim any right  or claim, whether 
[the set-off or counterclaim is] for damages or not, so as to enable the court  to pronounce a final judgment on 
all claims in the same action.

Rule 19(13) has been altered by removing the reference to set-off.  When this amendment is made, the 
Rules of Court will no longer recognize set-off as a means of raising a cross demand.

(ii)  Rule 21(15)

  (1)  Revisions to the Rule

The amendments to Rule 21(15) we recommend consist  of the deletions marked by brackets.  Ad-
ditions are underlined:

21(15)  Where a [set-off or] counterclaim [establishes  a defence to] extinguishes the plaintiff's claim, the 
court may give judgment for the defendant for any balance in his favour or for such other relief as  the court 
thinks just.

The amendments to Rule 21(15) involve removing the reference to set-off.  Where a defendant 
successfully raises a cross demand that  exceeds the plaintiff's claim, the court  is authorized to give a 
judgment in the defendant's favour for the excess.  This will not always be appropriate.  Where the cross 
demand is raised against an assignee, for example, it  may only be relied upon to diminish or extinguish 
the assignee's claim.  That result is contemplated by Rule  21(15).

(2)  Should Rule 21(15) Apply to Successors in Interest?

Focusing on the position of an assignee is misleading.  As was observed earlier, a third party will 
become entitled to enforce an obligation in a number of circumstances.  For example, his entitlement may 
vest  by reason of the insolvency or death of the party originally entitled to enforce the obligation.  In the 
Working Paper, an attempt was made to distinguish between the various situations where a third party is 
entitled to enforce an obligation by characterizing the assignment as either voluntary, in the sense that it 



was the result  of agreement, or involuntary, in the sense that it  was caused by the insolvency or death of 
the assignor.  Some of our correspondents felt that the terminology used was not particularly helpful.

It  is probably more apt to explain the distinction in terms of persons who assert some, but not all, 
rights of an original party and persons who assert all rights of an original party.  Alternatively, it  may be 
expressed in terms of how much of the original party's estate is concerned.  An assignee is involved in 
only a portion of the original party's estate, the assigned chose in action.  Other kinds of successors in in-
terest  (such as trustees in bankruptcy, receivers and personal representatives) represent all, or most, of the 
original party's estate.

Where the successor in interest represents only a portion of the original party's estate, the as-
signed chose in action, then it  is only appropriate to apply a cross demand to extinguish or diminish the 
assignee's claim.  Where the successor in interest  represents a portion of the original party's estate that is 
greater than the claim he pursues, then it  is appropriate to give judgment  for a cross demand that exceeds 
the claim, at  least to the extent  of the estate represented by the successor in interest.  The court  has juris-
diction to do this under Rule 21(15).
2.  LIMITATIONS

In one submission received on the Working Paper, it  was observed that  under the Limitation Act3 
an important distinction was drawn between rights of set-off and counterclaim.  Section 4 of the Limita-
tion Act provides:

4.  (1)  Where an action to which this or any other Act applies has been commenced, the lapse of time 
limited for bringing an action is no bar to

(a) proceedings by counterclaim, including the adding of a new party as a defendant by 
counterclaim;

(b) third party proceedings;
(c) claims by way of set off; or
(d) adding or substituting of a new party as plaintiff or defendant,

under any applicable law, with respect to any claims relating to or connected with  the subject matter 
of the original action.

Section 9 of the Act provides:

9.  (1)  On the expiration of a limitation period fixed by this Act for a cause of action to recover any debt, 
damages or other money, or for an  accounting in respect of any matter, the right and title of the person 
formerly having the cause of action and of a person claiming through him in respect of that matter is, 
as against  the person against  whom the cause of action formerly lay and as against his successors, 
extinguished.

A defendant cannot  raise an unrelated cross demand that is barred by the expiration of a limitation 
period.  The problem is that the common law applied different principles to set-off and to counterclaim in 
determining whether a claim had been asserted within a limitation period.  A set-off is deemed to be as-
serted when the plaintiff's writ is issued.  A counterclaim is made when it is pleaded.4

If legislation is to provide that  all cross demands are to be raised by counterclaim, this anomaly is 
resolved.  Nevertheless, for greater certainty, legislation might provide that issues relating to the assertion 
of cross demands shall be resolved by the law governing counterclaim.

3.  RIGHTS OF SUBROGATION

It  was mentioned earlier that  a third party will become entitled to enforce an obligation in a num-
ber of circumstances.  Common examples are assignment, receivership and bankruptcy.



  A third party may also become entitled to enforce an obligation by subrogation.  For example, B 
is insured by C.  A injures B in an automobile accident.  C pays B's claim.  C is now subrogated to the 
claim B had against A.  C may sue A for B's losses.  A, however, is entitled to raise any defence or cross 
demand against C that he could have raised had B brought the action:5

Where an insurer exercises a right  of subrogation and pursues a third party in the name of its in-
sured, the third party as defendant in the action may raise any defence that  was open to it  as if the action 
had been brought by the insured.

Whether rights of set-off are available against  an insurer subrogated to the insured's claim was 
considered in Best Buy Carpets Ltd. v. 281856 B.C. Ltd.6  It  was held that, while subrogation is distinct 
from assignment, the insurer was in no better position that the insured.  The defendant, consequently, was 
entitled to raise a cross demand, owed by the party originally entitled to bring the action, to diminish or 
extinguish the insurer's claim:7

In my view, if the right  is an equitable right and if the insurer pursues the right subject to any defences 
available to the third party, any equitable defence available against the insured is available against his insurer.

For greater certainty, legislation amending the law of set-off should specifically apply to third 
parties who acquire rights by subrogation.

4.  INDEMNITY

When a cross demand is successfully raised against a successor in interest, the value of his claim 
is diminished.  He has been deprived of part  of the benefit of his bargain with the assignor.  Moreover, the 
assignor has benefitted by the set-off.  He has been relieved of that  liability.  A successor in interest, there-
fore, should be able to look to the assignor for compensation.  A problem, however, arises in determining 
an appropriate measure of compensation.  In the Working Paper that preceded this Report, it was said:8

In many cases, the consideration received for an assigned claim is based on  the value of the claim, 
discounted to take into  account a variety of factors.  One factor will be the likelihood that the claim will not 
be collected.  For example, B owes A $500.  A assigns that claim to C for $200.  It is doubtful that the claim 
will  be collected, so A is willing to accept a small amount for the assignment, while C is willing to take the 
risk that it will be uncollectable.  If B successfully sets-off a cross-demand [based on rights against A] that 
extinguishes the assigned claim, should C be entitled to an indemnity for the value of the assigned claim 
($500) or for the value of the consideration he gave for it ($200)?  These concerns are usually  addressed by 
agreement between the assignee and the assignor.  It  is our tentative view, however, that in the absence of 
agreement, the assignee should be entitled  to an indemnity from the assignor to the extent that the assignor is 
relieved from liability by the set-off of a cross-demand.

In effect, the consideration given for the assigned claim does not  figure in determining the amount of the 
indemnity.  In the example, C should be entitled to an indemnity for $500.

Comment we received on this tentative proposal was divided.  On one side of the spectrum, it was 
suggested that  to provide for an indemnity in these circumstances was inappropriate.  The possibility that 
the debt  would not  be collectable was taken into account when it  was assigned, and determined the price 
for the assignment.  Legislation should not provide for an indemnity in these circumstances, although the 
parties should be free to agree between themselves on this issue.

There will be many cases, however, where an assignee will not  be aware of the existence of a set-
off.  Calculating the consideration for the assignment with a view to the possibility that  the debt  may not 
be collected cannot be an exact  process.  Perhaps the assignor is aware of the existence of the cross de-
mand, and the assignee is not.  Why should the assignor benefit, if the cross demand is raised successfully 
and extinguishes the assigned debt?



On the other side of the spectrum, it was suggested that there was no need for an indemnity since 
the law already provides, in the absence of an agreement to the contrary, that  the assignee may proceed 
against the assignor to recover the amount set-off.  One possible means of doing so is by subrogation.

Even if such rights currently exist, there will be some doubt  as to their operation if legislation 
clarifying rights of set-off is enacted.  We have concluded that the position identified in the Working Pa-
per should be adopted.  It  is desirable to provide specifically for a right of indemnity that  is calculated by 
the benefit received by the assignor when the claim of a successor in interest is diminished by a set-off.

A right of indemnity, however, will not protect all successors in interest.  Where the successor in 
interest becomes entitled to proceed by reason of the receivership or bankruptcy of the original person 
entitled to enforce the claim, there is no possibility of recovering on the indemnity.  In practical terms, 
only when the assignor remains solvent will the successor in interest recover anything.

5.  GARNISHMENT

  Suppose B is the defendant in proceedings commenced by C and A owes B a sum of money.  C 
may be able to have A pay the money he owes into court  instead of to B.  This is called "garnishment."  
The person against  whom a garnishing order is made is called a "garnishee."  The person who applies for 
the garnishing order is called a "garnishor."

The amount the garnishee must pay into court  may be affected by rights of setoff.  In the previous 
example, suppose that A is owed money by B.  The amount  A would have to pay into court is determined 
by setting off the amount  he is owed by B.9  The law seems to rest upon the position that a person who 
issues a garnishing order should be able to recover from the garnishee no more than "the judgment debtor 
could honestly give him."10  In other words, the law ensures that  the garnishee is in no worse position than 
if he had been sued for his debt by the judgment debtor.11

Part  I of the Court Order Enforcement Act12 governs garnishment  in British Columbia, but other 
statutes provide analogous procedures.13  It  would appear that rights of setoff may be raised by a person 
who is served under other legislation with process similar to garnishment.14

In our view, the current law, which permits a garnishee to resist a garnishing order by asserting a 
setoff, rests upon sound policy.  Legislation revising rights of set-off should ensure that a person issuing a 
garnishing order does not occupy a better position than the person originally owed the debt.
CHAPTER VII                                                                        DRAFT LEGISLATION

A.  Overview of the Legislation

The draft  legislation contained in the next section is annotated, but it is useful to provide an over-
view of it.  In keeping with our earlier conclusions, the legislation has the following features:

(i) The fundamental principle adopted is that  an assignee proceeding against an obligor should oc-
cupy no better position than the assignor;

(ii) Rights of set-off have been replaced with a statutory right  of "cross demand."  A cross demand is 
brought by counterclaim;

(iii) The legislation uses the term "successor in interest" instead of assignee.  The principles of cross 
demand are to apply consistently in every situation where a third party becomes entitled to en-
force an obligation;



(iv) Any matter which could have been raised between the original parties by counterclaim may be 
raised against a successor in interest as a cross demand (temporal questions aside);

(v) The manner in which a cross demand will function is defined by the legislation;

(vi) Problems relating to cross demands which are not  fully enforceable or complete until after an as-
signment of a principal demand takes place are resolved.

Various British Columbia statutes and portions of the Rules of Court refer to rights of set-off.  
When legislation patterned after the draft  legislation in the next section is enacted, it  will no longer be 
appropriate to rely on set-off as a term of art.  Necessary amendments are listed in Appendices A and B to 
this Report.

The Commission recommends that:

(1)  Legislation be enacted, as part of the Law and Equity Act, that embodies the principles of 
the draft legislation in Chapter VII of this Report.

(2) Ancillary amendments to the statutes listed in Appendix A to this Report be made.

(3) Ancillary amendments to the Rules of Court listed in Appendix B to this Report be made.

B.  Legislation
 
HER MAJESTY, by and with the advice and consent  of the Legislative Assembly of the Province of Brit-
ish Columbia, enacts as follows:

1.  The Law and Equity Act, R.S.B.C. 1979, c. 224, is amended by adding the following section:

The draft legislation redefines rights of set-off.  To distinguish statutory rights  from current rights of set-off, claims that may be 
set-off under the draft legislation are called cross demands.

Cross Demands

60.  (1)  In this section

"cross demand" means any right or claim which may be raised by an obligor to diminish or extinguish an 
obligation;

A cross  demand is brought by counterclaim.  If the original parties entitled to enforce the cross demands are involved in the liti-
gation, rights of set-off are replaced by rights of counterclaim.  See subsection (2) and the recommended amendments to the 
Rules of Court that follow this draft legislation.

Counterclaim is the procedure recognized under the Rules by which a defendant raises a cross demand against a plaintiff.  It is a 
separate pleading from a statement of defence.  A statement of defence is the pleading in which the defendant raises  matters to  
resist the plaintiffs claim.  See also Chapter II.



Subsection (4) provides how a cross demand will  function when a successor in interest is involved.  It will  be used to diminish or 
extinguish the claim of the successor in interest.

See the definition of successor in interest.

"obligor" means a person who owes an obligation to another;

Self-explanatory.

"successor in interest" means a person who succeeds to the right of another person to proceed on an obli-
gation, whether by assignment, subrogation, operation of law or otherwise, but  does not  include a holder 
in due course of a negotiable instrument;

A successor in interest may become entitled to  enforce an obligation against an obligor in a number of circumstances, such as an 
assignment for value, receivership and bankruptcy.

In any situation where a claim is sought to  be enforced by someone other than the party originally entitled  to do so, the draft leg-
islation governs the manner in which a cross demand may be set-off.

A exception is made for a holder in due course.

The law governing negotiable instruments is based on the fact that  commerce requires a medium of exchange.  Different princi-
ples concerning cross demands that  may be raised to diminish or extinguish  a negotiable instrument have been  developed.  These 
are unaffected by the draft legislation.

A holder in due course is a person who accepts a bill of exchange before it is due, bona fide and for value.1

"time of vesting" means the time when the entitlement of the successor in interest to enforce an obligation 
according to its terms against an obligor vests.

A successor in interest may acquire the right to enforce an obligation in several different ways.

When a claim becomes vested depends on how the right to enforce the obligation was acquired.

For example, if a chose in action is assigned to another, entitlement  to enforce the obligation vests  when the successor in  interest 
gives notice of the assignment.

When the successor in interest is a receiver, his entitlement vests when he is appointed.

When the successor in interest is a trustee in bankruptcy, his entitlement vests when the receiving order is made.



Time of vesting is an important concept.  Some claims which arise after the time of vesting may not be set-off.  See subsection 
(4).

(2)  A cross demand shall be brought  by counterclaim notwithstanding that it might, but for this sec-
tion, have been raised as a set-off.

Currently, a cross demand may be brought by a counterclaim or as a set-off.  Under the draft legislation, the only procedure by 
which a cross demand may be brought is counterclaim.

(3)  Where a party raises a cross demand but fails to bring it as a counterclaim as required by subsec-
tion (2), it shall be treated as a counterclaim, and

Changes in the law sometimes create traps for the unwary.

If a person attempts to raise a cross demand as a defence, it may still be brought as a counterclaim.

(a)  the party may, notwithstanding the expiration of a limitation period, amend his pleadings in 
accordance with the Rules of Court at  any stage of the proceedings to bring the cross demand 
as a counterclaim; and

(b) the court may give such directions or make such orders as may be appropriate in the circum-
stances.

(4)  Where a successor in interest proceeds on an obligation against  an obligor, the obligor may raise, 
to diminish or extinguish the obligation, the present value of any right or claim which could have been 
raised as a defence against a person formerly entitled to enforce the obligation, including a right or claim

An obligor may set-off against  a successor in interest any cross demand or defence that  could have been raised against a person 
originally entitled to  enforce the obligation.2  In some cases, the benefit arising from early payment of a cross demand should be 
taken into account.  This is accommodated by the reference to the present value of a right or claim.

(a) based on an obligation which was in existence, or a breach of duty which occurred, before 
the time of vesting although

No distinction is drawn between liquidated and unliquidated cross demands.

(i) it does not fall or accrue due or is not payable,
(ii) not all of the elements necessary to constitute a cause of action come into existence or 

are satisfied, or
(iii) its value depends upon assessing contingencies and other facts which will not  material-

ize

A cross demand that is owed at the time of vesting, but not payable until a later time may be set-off.  See the definition of time of 
vesting.

Cross demands which are not fully enforceable or complete until after the time of vesting, even if they arise from a transaction 
wholly unrelated to the demand of the successor in interest, may be set-off.

until after

(iv) the time of vesting or
(v) the time the cross demand is raised; or



(b) arising from the same transaction, or a transaction related to it, as the obligation on which the 
successor in interest proceeds.

Any cross demand arising from the same transaction or a related transaction may be set-off, even if it arises wholly after the time 
of vesting.

(5)  Where the claim of a successor in interest  is diminished or extinguished by a cross demand, he is 
entitled to an indemnity from a person formerly entitled to enforce the claim, to the extent that that  person 
is benefitted by the operation of section (4).

When the claim of a successor in interest is affected by a cross demand, the person he acquired the claim from is benefited.

This section ensures that the successor in interest may proceed against the person from whom he received the claim.

Rights of indemnity, however, will not assist the successor in interest if the person from whom he received his claim is insolvent.

(6)  Unless prohibited by an enactment, the right  to raise a cross demand may be altered or waived by 
agreement.

Currently, persons may enter into agreements which affect their rights to raise cross demands to resist an obligation.

(7)  Where a person purports to attach an obligation through garnishment or similar process author-
ized by law, the obligor may raise any cross demand that might  have been raised against a successor in 
interest under subsection (4) to diminish or extinguish the amount attached.

A person served with a garnishing order may currently set-off cross demands he is owed by the judgment debtor.

Subsection (7) preserves that position for the purposes of the draft legislation.

(8)  Where a person makes a deduction from an obligation he owes, nothing in this section shall af-
fect the determination of whether additional rights or obligations are enforceable against that person.

The current law of set-off assists in determining whether a party can deduct obligations he is owed from obligations he owes 
without entitling another party to enforce additional rights.  For example, failure to make a payment may be a breach of an 
agreement and entitle the other party to bring the agreement to  an end.  Where a person has a right  of set-off, perhaps his failure 
to make a payment should not have that consequence.

In order to help answer questions like these, this aspect of the law of set-off should be retained.

(9)  Any issue which is not addressed by this section regarding a cross demand, whether the cross 
demand consists of a defence, set-off, plea of abatement or counterclaim, shall be resolved by the law 
governing counterclaim.

This section is included  to ensure that no distinctions between set-off and counterclaim will remain after the legislation is en-
acted.

The draft legislation is intended to be comprehensive.

If, however, unanticipated issues arise, the courts should  resolve them by reference to the modern law governing rights of coun-
terclaim, and not by reference to what a court of equity would have done before 1873 (the current approach to determining what 
rights of set-off exist between the parties).

Repeal



9.  Section 3 of the Law and Equity Act is amended by adding the following Imperial legislation:

The Statutes of Set-off are part of the received law of British Columbia.

2 Geo. II, c. 22
3 Geo. II, c. 27
8 Geo. II, c. 24

When this draft legislation is enacted, they may be repealed.

Section 3 of the Law and Equity Act provides that legislation referred to in the schedules in that section is repealed.

Rules of Court

An Order in Council amending the Rules of Court should be made under the Court Rules Act, R.S.B.C., 
c. 77.

The Rules of Court are amended as follows:

(1)  Rule 19(13) is repealed and the following enacted in its place:

Rule 19(13) has been amended by deleting references to rights of set-off.

A defendant in an action may set up by way of counterclaim any right or claim, whether for damages or 
not, so as to enable the court to pronounce a final judgment on all claims in the same action.

(2)  Rule 21(15) is repealed and the following enacted in its place:

Rule 21(15) has been amended by deleting references to rights of set-off.

Where a counterclaim extinguishes the plaintiff's claim, the court  may give judgment for the defendant for 
any balance in his favour or for such other relief as the court thinks just.

Under this  Rule, the court may give judgment to the defendant for any balance in his favour after the claim of a successor in in-
terest is extinguished by a cross demand under the draft legislation.

Judgment for the balance will be appropriate where the successor in interest generally represents the estate for the original party 
who owed the obligation.

If the original party who owed the obligation is insolvent, however, judgment will not assist the obligor very much.  He will have 
to share with other unsecured creditors.

Further changes to the Rules of Court are recommended.  See Appendix B.



CHAPTER VIII                                                                                      CONCLUSION

A.  Introduction

Following the Judicature Acts, the rules respecting equitable set-off were applied with some 
flexibility.  Young v. Kitchin1 and Government of Newfoundland,2 referred to in previous chapters as 
"classic cases," are actually among the first  statements respecting equitable set-off in the light of the re-
forms introduced by the Judicature Acts.  This more liberal view persisted up until Hanak v. Green,3 a 
case now often criticized as adopting too wide a view of equitable set-off.4

For several decades, British Columbia courts also approached equitable set-off in keeping with 
the reforms introduced in the Judicature Acts.  In 1915, for example, in Victoria Saanich Motor Transpor-
tation Co. v. Wood Motor Co.5 a five member panel of the Court of Appeal held that set-off was equated 
with rights of counterclaim.  Similarly, in 1924, in Royal Bank of Canada v. Gustafson,6 rights of set-off 
and counterclaim were not distinguished.

Recently, English and Canadian courts have approached equitable set-off more strictly.  The Brit-
ish Columbia Court  of Appeal, for example, in Coba Industries Ltd. v. Millie's Holdings (Canada) Ltd. 
observed that:7

I do not think that there will be many cases in which a court will  allow equitable set-off.  The cases 
will be confined to those where it would be manifestly unjust to refuse the relief.

This observation embodies a view markedly different  from that expressed by courts following the enact-
ment of the Judicature Acts.  It  reflects, in part, the difficulties modern courts have in applying nineteenth 
century equitable concepts to situations alien to the context  in which they were developed.8  These diffi-
culties may be traced, on the one hand, to the problems of understanding equitable concepts divorced 
from the procedural law they were designed to overcome and, on the other hand, to the use of a vocabu-
lary derived from legal concepts antiquated even by the nineteenth century.

The modern law of set-off is a curiosity.  It  consists of legal and equitable principles formulated 
to overcome procedural problems and jurisdictional limitations which were resolved in 1873.  The com-
plexities of those principles serve no modern purpose, and obscure the underlying policies of the law to 
such a degree that  they are frequently overlooked by modern courts.  Following the Judicature Acts, it 
appeared that the law of set-off had largely been submerged in rights of counterclaim.  More recently, 
courts have gone back to nineteenth century law to resolve modern problems, and have reinforced the dis-
tinctions between set-off and counterclaim.  In this process, several important  policies, namely that an 
assignee should be in no better position than his assignor, and that a broad right  of set-off is available in 
situations of insolvency, have been overlooked or forgotten.

 
B.  Summary of the Need for Reform

If  we stop for a moment, draw back and look over the history of set-off, we can see patterns 
emerge.  In the seventeenth, eighteenth and nineteenth centuries, until 1873, the cases are scattered.  For 
about fifteen years after 1873, there are a cluster of cases, among which are some of the decisions that 
today are considered seminal.  After that, counterclaim generally replaced the need for set-off.

For most  of the first part of the twentieth century, set-off was an insignificant part of the law, and 
the distinctions between it and counterclaim were largely unexplored.

In 1958, in order to determine an appropriate award of costs, the English Court  of Appeal reached 
into the nineteenth century and selected the law of set-off, dusting it  off a bit  in the process.9  Not much 



was done with it  in England until the last fifteen years.  Developments in English law usually take several 
years before their impact on Canadian jurisprudence is felt.  The resurgence of cases concerning set-off in 
Canada began about  ten years ago.  Part  of the resurrection of set-off is likely due to two English deci-
sions:  the Aries Tanker case,10 decided by the House of Lords in 1977; and the Federal Commerce case,11 
decided by the Court of Appeal in 1978.  Each case involved vast  amounts of money.12  The legal research 
that went into these cases was staggering, the presentation of counsel was brilliant, and the decisions 
handed down were luminous discourses of the ancient law.  Any lawyer, armed with Hanak v. Green, Ar-
ies Tanker and Federal Commerce, now has what many believe to be the definitive word on the law of 
set-off.

The House of Lords, in Aries Tanker, adopted the view that, notwithstanding that  there was little 
to support the result  dictated by nineteenth century precedent, it should be applied.  Commerce requires 
certainty.  Nothing would be more disastrous to commerce than to depart  from accepted principles of law.  
This was an unfortunate decision.  Counsel had put together a compelling analysis of the nineteenth cen-
tury case law concerning set-off and the manner in which it should function in the twentieth century.

In Federal Commerce, the English Court  of Appeal took a less conservative approach.  It  was said 
that modern courts should not be tied by pre-Judicature Act authority.  The law must be shaped in terms of 
contemporary needs and policies.

  What  has happened is that  principles of law lay fallow and unchanged for a hundred years, virtu-
ally unconsidered by the courts.  There is a danger in looking to the law of another time, without an un-
derstanding of the circumstances in which it  was applied, particularly when it consists of a scattering of 
threads of incompletely stated principle.  Moreover, there is something strange about applying rudimen-
tary procedural principles developed in other centuries to adjust the substantive rights of parties today.

If we again look back to the law of set-off applied by the courts before 1873, we can see that the 
handful of cases from which the modern law is derived can be classed into five streams:

(a) the set-off of debts,

(b) set-off of demands other than debts,

(c) set-off against an assignee in the courts of common law,

(d) set-off against an assignee in the courts of equity,

(e) set-off against a trustee in bankruptcy 

Different principles applied in each case and further, more refined levels of classification can be 
identified.  For example, the principles differed depending on whether the cross demands were legal or 
equitable.  To these separate categories of the law of set-off, one must  add the abatement cases, and the 
principles of set-off developed in discrete areas of the law, such as negotiable instruments, freight  and 
distress.  For a number of reasons, nineteenth century courts never achieved even a working synthesis of 
the principles of set-off.  The forms of action restricted the development of the law.  Each cause of action, 
and the principles of set-off that  were applied, developed separately from other causes of action.  The di-
vided jurisdiction of the courts contributed further distinctions to the law of set-off.

The first  attempt to fuse the jurisdictions of the courts of common law and of equity, the Common 
Law Procedure Act of 1854, also added confusion to the law.  The Act allowed common law courts to 
recognize equitable defences, such as set-off.  The unfamiliarity of the common law judges with equitable 
principles, and their hostility to this jurisdiction, generated decisions which distorted the law.



The Judicature Act, 1873 put all of these problems right for a period of almost  one hundred years.  
But  that is no longer true.  For a variety of reasons, the law of set-off is being raised in an increasing 
number of cases, for highly subtle purposes.  It  is being made to serve in situations never contemplated by 
the nineteenth century and earlier courts that  first formulated these principles.  Many modern cases in-
volve set-off against  a receiver appointed under a floating charge.  The floating charge is a security device 
which was very much a novelty when the Judicature Act, 1873 was enacted, but which is common today.  
Nineteenth century principles of set-off were not formulated in cases concerning assignments for security.  
It  is not  surprising, consequently, that  these principles operate uncomfortably in a modern context.  They 
are being relied upon to perform functions never anticipated by those who originally crafted them.

  The refinement of legal principles usually involves a synthesis of related concepts, so that the 
process tends towards simplification.  But this cannot  be expected in the law of set-off.  The modern law 
is too much changed since the principles of set-off were established.  The attempt  to graft  them onto the 
modern law has been unsuccessful.  A review of modern cases reveals numerous errors in principle. In 
Tuckerr13 it is said that mutuality is lost by assignment.  This statement  is the result of the modern law 
having forgotten what assignments were and how they were enforced until 1873.  In Aboussafy14 it  is said 
that equitable set-off is encompassed by abatement.  The court confused principles of the common law 
with those of equity.  In Touche Ross15 it is said that liquidated demands cannot  be set-off unless they are 
related.  The court  failed to distinguish between statutory set-off and equitable set-off.  In McGee (Irwin) 
v. Irwin,16 it  is said that the set-off of liquidated demands is only available in equity.  The court  over-
looked the Statutes of Set-Off.  In Brattberg,17 the court treated the issues of whether set-off was avail-
able, or whether proceedings on the plaintiff' demand could be stayed until the defendant could bring pro-
ceedings on his demand, as distinct questions.  The court  was unaware that  equitable set-off, until 1854, 
operated almost  exclusively by restraining proceedings on one demand until proceedings on another could 
be brought.  In Holt v. Telford,18 the Supreme Court  of Canada endorsed separate rules for the set-off of 
secured and unsecured debts, without  appearing to notice that this is what they had done.  In bankruptcy 
and receivership cases, the courts apply one set of the principles of equitable set-off, oblivious to the fact 
that these were not the principles equity applied when there was an insolvency.19  In Coba,20 the court 
speaks of restricting rights of set-off in order to protect the innocent assignee, contradicting three hundred 
years of law in which the focus has been the protection of the innocent obligor.

Many of the problems that  can be identified in the current  law are the result of applying precedent 
from before 1873 in modern cases.  The law was fundamentally reshaped in 1873, although not  all at 
once.  The procedural reforms introduced by the Judicature Acts cleared the way for rethinking the law.  
Before 1873, the focus of the law was the separate causes of action that were available.  The law drew 
distinctions based on the particular action involved.  When the Judicature Acts provided for one procedure 
for bringing any action, it  allowed the law perspective so that  general principles common to a number of 
related kinds of actions could be observed or deduced.  From this period, one can trace the beginnings of 
the creation of the theoretical structures that underlie the modern law of contract, tort and so on.21

  Our understanding of the law continues to grow.  It  cannot  be said, however, that the problems 
posed by the procedural rules that existed before the Judicature Acts no longer restrict  the law and our 
understanding of it.  There are many examples, but the best  is undoubtedly set-off. The current law re-
quires the courts to peer back to determine what a court  of equity would have done before 1873.22  It is 
difficult to imagine an exercise more fraught with peril.

Few areas of the law are in so desperate need of re-examination and restatement.

For these reasons we have recommended the enactment  of legislation that  embodies the principles 
outlined in Chapter VII of this Report.
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APPENDIX  A

Recommended Amendments to British Columbia Legislation

A number of ancillary amendments to provincial legislation are made necessary by the Commission's recommendations 
concerning setoff.  Since the concept of setoff is to be submerged in the procedure of counterclaim, all references in the legisla-
tion  to setoff in the context of litigation should be deleted.  Where legislation speaks of setoff with respect to payments of money, 
the legislation should be revised to instead refer to "deductions."  In this Appendix are all provisions to be found in the British 
Columbia statute book that refer to setoff.  Necessary changes follow the sections.  They are denoted by brackets.

The result of this revision will  be to remove the term setoff from the statute book, with one exception.  Legislation gov-
erning the setting off of fireworks will remain intact.

CHAPTER 40
BUILDERS LIEN ACT

Assignment by contractor or counterclaim against him not to defeat lien or trust

18.  (1)  No assignment by the contractor or subcontractor of any money due in respect  of the contract is valid as 
against any lien or trust created by this Act.

(2)  As to all  liens, except  that of the contractor, the whole contract price is payable in money, and shall not be 
diminished by any prior or subsequent indebtedness, set off, or counterclaim in favour of the owner against the 
contractor.



["Set off," should be deleted.]

Enforcement of claim in court

29.  (1)  Subject to sections 18 (2) and section 20 (6), a claim of lien or liens for any amount may be enforced by  
action in the court according to the practice and procedure of the court, including third party practice and proce-
dure, except  where it is varied by  this Act.  Where an action is brought to enforce a claim of lien in respect of an 
improvement made on land in the boundaries  of more than one county, the court of one of the counties has full 
power to  enforce the claim of lien for the whole improvement, and the claimant has the right to select the court 
of any one of the counties in which to bring his action.

  (2)  On the trial of an action to enforce a claim of lien, the court may hold that the claimant is  entitled to a lien 
for the amount found to be due, and that in the event  the amount found to be due is not paid  may order and di-
rect the sale of the land, or the improvement, or the materials placed on the land, or the interest of the owner or 
any of them, and further proceedings may be taken for the purposes mentioned as the court  thinks proper, and 
any conveyance under its seal shall be effectual to pass any estate or interest sold.

(3)  A defendant in an action to enforce a claim of lien may set off or set up by way of counterclaim any right  or 
claim arising out of the same transaction for any amount, whether the set off or counterclaim sounds in damages 
or not, and the court has  power to pronounce a final judgment in the same action on the claim of lien, set  off and 
counterclaim.

["Set off or", which appears twice in subsection (3), should be deleted, as should "set off and."]

CHAPTER 54
COMMERCIAL TENANCY ACT

Landlord may apply to registrar of County Court

28.  In case a tenant

(a) fails to pay his rent within 7 days of the time agreed on; or
(b) makes default in observing any covenant, term or condition of his tenancy, the default being of a charac-

ter as to entitle the landlord to enter again or to determine the tenancy, and

wrongfully refuses or neglects, on demand made in writing, to pay the rent  or to deliver the premises leased, 
which demand shall be served on the tenant or on some adult  person on the land or, if vacant, be affixed to the 
dwelling or other building on the land, or on some portion of the fences, the landlord or his agent may apply to 
the registrar of the County Court within the territorial limits where the land is situate or partly situate, on affida-
vit

(c)  setting forth the terms of the lease or occupancy;
(d) the amount of rent in arrears, and the time for which it is in arrears;
(e) producing the demand made for the payment of rent or

delivery of the possession, and stating the refusal of the tenant to pay the rent or to  deliver up possession, and 
the answer of the tenant, if an answer was made; and

(f) setting forth that the tenant has no right to  set off or the reason for withholding possession, or setting  
forth the covenant, term or condition in performance of which default has been  made, and the particulars 
of the forfeiture;

 
and on filing of the affidavit, the registrar shall issue a summons calling on the tenant, 3 days after service, to 
show cause why an order should not be made for delivering up possession of the premises to the landlord, and 
the summons shall be served in the same manner as the demand.

["Set off" should be replaced by "counterclaim."]

CHAPTER 64
CONSUMER PROTECTION ACT, 1967

Assignee's obligations



17.  (1)  Subject to  subsection (2), the assignee of any rights of a lender in any transaction to which this  Part  applies 
has no greater rights than, and is subject to the same obligations, liabilities and duties as, the assignor.

(2)  No borrower shall receive from, or be entitled to set  off against, an assignee of the lender an amount greater 
than the balance owing on the contract at the time of the assignment; and, if there have been 2 or more assign-
ments, no borrower shall  recover from an assignee who no longer holds the benefit of the contract, an amount 
that exceeds the payments made by the borrower to that assignee.

["Setoff should be replaced by "counterclaim."]

CHAPTER 65
CONSUMER PROTECTION ACT

Assignee's obligations

3.  (1)  Subject to subsection (2), an  assignee of a right of a lender or seller in a transaction  to which this Act ap-
plies has no greater right than, and is  subject to the same obligations, liabilities and duties as, the assignor re-
specting the credit given to the debtor.

(2)  No debtor shall receive from, or is entitled to set off against, an assignee of the lender or seller an amount 
greater than the balance owing on the contract at the time of the assignment.

["Set off against" should be replaced by "deduct from."]

Notice requirements

33.  (6)  A debtor may recover as a simple contract debt, set off or counterclaim any cost  of borrowing imposed con-
trary to subsection (2) or (3) and paid by the debtor.

["Set off" should be deleted.]

CHAPTER 72
COUNTY COURT ACT

Jurisdiction in certain actions

29.  (1)  Subject to section 28, the County Courts have jurisdiction

(a)  in  all personal actions where the debt, demand or damages claimed do not exceed $50,000;
(b)  in   any action where the debt or demand claimed consists  of a balance not exceeding $50,000, after an 

admitted set off of any debt or demand claimed or recoverable by the defendant from the plaintiff; ...

["Set off" should be replaced by "deduction or counterclaim."]

Supreme Court may order trial in County Court

56.  (1)  Where in a proceeding on a contract brought in  the Supreme Court the amount claimed by the plaintiff does 
not exceed $50,000, or where the claim, although it originally exceeded $50,000, is reduced by payment, an 
admitted set off, or otherwise, to a sum not exceeding $50,000, either party to the action at any time, if the 
whole or part  of the claim is contested, may apply to the Supreme Court in chambers for an order that the action 
be tried in any County Court in which the action might have been commenced, or in any County Court conven-
ient to it.

["Setoff" should be replaced by "deduction or counterclaim."]

CHAPTER 79
CREDIT UNION ACT

Lien on shares



40.  (1)  Notwithstanding anything in this Act, a credit union has a lien on the shares and deposits  of a member or 
other person to whose credit shares or deposits stand on the records of the credit union, together with dividends 
and interest on them, for any indebtedness  due or accruing due to  it by the member or other person, or for any 
obligation in respect of the indebtedness, and the shares and deposits may not  be redeemed or withdrawn unless 
the credit union consents.

(2)  Subject  to subsection (2.1), a credit  union may apply the shares and deposits and dividends and interest on 
them on which it has a lien  or charge to any indebtedness in default, or to  any obligation in respect of the in-
debtedness, without notice to any person, and the exercise of the lien or charge by application of the shares, 
deposits, dividends and interest does not constitute a realization of security within the meaning of any other Act.

   (2.1)  A credit  union may apply equity shares and declared but unpaid dividends on them on which it  has a statu-
tory lien to the indebtedness of a shareholder only in accordance with sections 26, 108, 111, 112 and 117.

(2.2)  An equity share shall not be charged to secure a loan made by or an obligation made to the credit union.

(3)  For the purpose of subsection (2), indebtedness shall be deemed to be in default where

(a) an amount of the principal or interest is not paid on the due date; or
(b) there has been a failure to observe or perform any obligation relating to the  indebtedness.

(4)  A credit union shall not exercise a lien created by this section  by application of shares, deposits, dividends 
and interest

(a) where the shares, deposits, dividends and interest are owned jointly, unless all the joint  owners 
are indebted in respect of the indebtedness that is in default; or

(b) where the shares, deposits, dividends and interest are held by a trustee with respect to indebted-
ness of

(i) the trustee, unless the trustee would have been permitted to charge them as security for 
the indebtedness; or

(ii) a beneficiary, unless the beneficiary or the trustee would have been permitted to charge 
them for the indebtedness.

(5)  A person,

(a) to  the extent he may charge his deposits and interest on them for indebtedness to the credit union; 
and

(b) subject to the approval of the board,

may waive in writing a right of set off with respect to the deposits and interest on them.

(6)  The approval of the board referred to  in subsection (5) is not required with respect to deposits with a central 
credit union and interest on them.

(7)  Unless the credit union approves, shares of the credit union may not  be set  off against claims made by the 
credit union in respect of indebtedness to it.

["Set off against" should be replaced with "deducted from."]

 
CHAPTER 86

CROWN PROCEEDING ACT

Interpretation

1.  In this Act
...

"proceeding against the Crown" includes a claim by way of set off or counterclaim raised in proceedings by the Crown, an  inter-
pleader proceeding to which the Crown is a party, and a proceeding in which the Crown is a garnishee.

["Set off or" should be deleted.]



Rights of parties and authority of court

11.  (3)  No person shall avail himself

(a) of a set  off or counterclaim in proceedings by the Crown for the recovery of taxes, duties or penalties;  or 
in  proceedings of any nature by the Crown, of a set off or counterclaim arising  out  of a right  or claim to 
repayment for taxes, duties or penalties.

["Set off or," which appears twice, should be deleted.]

11.  (5)  No person shall, without  leave of the court, avail himself of a set  off or counterclaim in proceedings by the 
Crown, unless  the subject matter of either the set off or the counterclaim relates to a matter under the admini-
stration of the particular government ministry for which the proceedings are brought by the Crown.

["Set off or" and "either the set off or" should be deleted.]

CHAPTER 98
DRAINAGE, DITCH AND DYKE ACT

Recovery of taxes and fines

129.  All taxes and fines may be recovered by and in the name of the commissioners, with costs, as if they were pri-
vate debts, and a copy of the statement referred to in  section 82, or of that part that relates to the particular tax 
sued for, certified by the Registrar of Titles or other proper officer to be a true copy of the statement deposited 
in  the land title office, is conclusive proof of the levy having been made and of the liability of the owner of the 
land in question to pay the tax; and no tax or fine shall be subject to set  off of a private nature or be joined with 
any private claim on the part of the commissioners.

["Set off" should be replaced with "deduction or counterclaim."]

CHAPTER 114
ESTATE ADMINISTRATION ACT

Application

95.  (6)  Section 107 shall for all purposes  be deemed to be and to  declare the law as in force on and from December 
19, 1925, except as to property of an estate set off or assigned as dower to a widow before March 29, 1934.

 [No changes should be made, since it concerns the law in force before 1934.]

CHAPTER 15
FINANCIAL ADMINISTRATION ACT

Setoff of amounts owed

34.  The Treasury Board  may by directive authorize the Comptroller General to retain money by way of setoff, out  
of any money due or payable to a person by the government or out of a trust fund, where

(a) that person owes money to the government,
(b) an overpayment has been made by the government to that person, or
(c) an advance made to that person under section 32 has not been repaid or accounted for.

["Set off," both in the text and in the heading, should be replaced with "deduction."]

CHAPTER 133
FIRE SERVICES ACT

Order to remedy conditions



22.  (1)  After an inspection the fire commissioner, or an inspector with his authority, may in  writing order that 
within a reasonable time, to be fixed by the order,

(a) where section  21 (a) applies, the owner remove or destroy the premises, or the owner or occupier repair 
the premises;

(b) where section 21 (b) applies, the owner or occupier alter the use or occupancy of the premises;
(c) where section 21 (c) applies, the occupier remove or keep securely the combustible or explosive material 

or remedy the flammable conditions;

(d) where section 21 (d) applies, the owner or occupier remove or take proper precautions  against the fire 
hazard.

(2)  The owner, occupier or person in charge shall after the receipt of an order comply with it.

(3)  The cost of complying with an order shall, in the absence of an agreement to the contrary, be borne by the 
owner.  Where, on the owner's  default, the occupier pays the cost, the occupier has a right of action or set off 
against the owner for the cost actually and necessarily paid in complying with the order.

["Set off" should be replaced with "deduction."]

CHAPTER 167
HIGHWAY ACT

Compensation for land taken

14.  (4)  In determining compensation payable to any owner for land entered  and taken possession of under this Part, 
there shall be taken into  consideration the increased value, beyond the increased value common to all land in the 
locality, that will be given to the remaining land of the owner through which the highway will pass, because of 
passage of the highway through it or because of construction of the highway or works incidental to it, and the 
increased value shall be set off against the compensation otherwise payable to that owner under this section.

 ["Set off against" should be replaced by "deducted from."]

CHAPTER 236
LIMITATION ACT

Counterclaim, etc.

4.  (1)  Where an action to which this or any other Act applies has been commenced, the lapse of time limited for 
bringing an action is no bar to

(a) proceedings by counterclaim, including the adding of a new party as a defendant by counterclaim;
(b) third party proceedings;
(c) claims by way of set off; or
(d) adding or substituting of a new party as plaintiff or defendant,

under any applicable law, with  respect to any claims relating to or connected with the subject  matter of the 
original action.

[Subparagraph (c) should be deleted.]

CHAPTER 290
MUNICIPAL ACT

Costs where compensation does not exceed tender

567.  (1)  The council, in all cases where claims for compensation or damages are made against  it which, under any 
Act, are declared to be subject  to arbitration in the event of the parties not being able to agree, may offer in writ-
ing to any person making a claim an amount it  considers proper compensation for the damage sustained or land 
taken, together with interest at the rate of 6% a year.  If the claimant  does  not  accept the amount so offered and 
the arbitration is proceeded with, then if an award is obtained for an amount not greater than the amount offered, 



the costs of the arbitration  and award shall be payable by the claimant to the municipality and set off against any 
amount awarded against it.  If the arbitration award is a greater sum than the amount offered, or if no offer in 
writing has been made and compensation is  awarded to the claimant, the costs of the arbitration including the 
costs of the claimant, shall be borne by the municipality.  All costs shall be taxed by the registrar or district  reg-
istrar of the Supreme Court  for the judicial  district  in which the land is situate.  Every award made under this 
Division bears interest at the rate of 6% a year until payment.

["Set off against" should be replaced by "deducted from."]

Apportionment of cost

791.  (7)  Revenue attributable to a function shall be set off against its cost.

["Set off against" should be replaced by "deducted from."]

 
CHAPTER 53

NATURAL GAS PRICE ACT

Sale of natural gas by corporation

5.  (6)  The portion of the corporation's cost of service payable under subsection (2) by a producer in respect of a 
volume of natural gas sold under subsection (1) by the corporation may be recovered by the corporation as a 
debt due, and the corporation may set off that portion of the corporation's cost of service and any money owing 
to the corporation under subsection (1) against money payable to the producer out of the fund.

["Set off" should be replaced with "deduct."  "Against" should be replaced by "from."]

CHAPTER 298
NEGLIGENCE ACT

Provisions governing awarding of damages

2.  The awarding of damage or loss in every action to which section 1  applies shall  be governed by the following 
provisions:

(a) the damage or loss, if any, sustained by each person shall be ascertained and expressed in dollars;
(b) the degree in  which each person was at fault shall be ascertained and expressed in the terms of a per-

centage of the total fault;
(c) as between each person who has sustained damage or loss and each other person who is liable to make 

good the damage or loss, the person sustaining the damage or loss shall be entitled to  recover from that 
other person the percentage of the damage or loss sustained as  corresponds to the degree of fault of that 
other person;

(d) as between 2 persons each of whom has sustained damage or loss and is entitled to recover a percentage 
of it from the other, the amounts to which they are respectively  entitled shall be set off one against  the 
other, and if either person is entitled to a greater amount  than the other, he shall  have judgment against 
that other for the excess.

["The amounts to which they are respectively entitled shall be set off one against the other, and" should be deleted.]

Apportionment of liability for costs

3.   Unless the court otherwise directs, the liability for costs of the parties to every action shall be in the same pro-
portion as their respective liability to make good the damage or loss.  The provisions of section 2 governing the 
awarding of damage or loss apply, with the necessary  changes and so far as applicable, to the awarding of costs, 
with  the further provision that  where, as between 2 persons, one is entitled to a judgment for an excess of dam-
age or loss and the other to a judgment for an excess of costs  there shall be a further set off of the respective 
amounts and judgment shall be given accordingly.

 ["There shall be a further set off of the respective amounts  and judgment  shall be given accordingly" should be replaced by "the 
person entitled to the greater amount shall have judgment against the other for the excess."]



CHAPTER 314
PAWNBROKERS ACT

Surplus and set off

19.  (1)  Where a pledge pawned for more than $5 is sold and appears from the pawnbroker's book to  have been sold 
for more than the amount  of the loan and profit  due at the time of sale, the pawnbroker shall, on demand, where 
the demand is made within  3  years after the sale, pay the surplus to the holder of the pawn ticket, the necessary 
costs and charges of the sale being first deducted.

(2)  If on the demand it appears from the pawnbroker's book that the sale of a pledge or pledges has resulted in a 
surplus  and  that within 12 months  before or after that sale the sale of another pledge of the same person  has  
resulted in a deficit, the pawnbroker may set off the deficit against the surplus, and is liable to pay the balance 
only after the set off.

["Set off the deficit against  the surplus, and is liable to pay the balance only after the set  off" be replaced by "deduct the deficit 
from the surplus, and is liable to pay the balance only after the deduction."  "And set off" should be deleted from the heading.]

FIRST SCHEDULE
FORMS OF BOOKS AND DOCUMENTS

...

Within 3 years after sale the pawner may inspect the account of the sale in the pawnbroker's  books, on payment of 5 cents, and 
receive any surplus produced by the sale.  But deficit  on sale of one pledge may be set  off by the pawnbroker against surplus on 
another.
...

["Set off by the pawnbroker against" should be replaced by "deducted by the pawnbroker from the."]

CHAPTER 354
RAILWAY ACT

Increased value of remaining land to be considered

55.  The arbitrators or the sole arbitrator, in deciding on the value or compensation, shall take into consideration the 
increased value, beyond the increased value common to all  land in the locality, that  will be given to any land  of 
the opposite party through or over which the railway will pass, by reason of the passage of the railway through 
or over that land, or by reason of construction of the railway, and shall  set off the increased value that  will attach 
to  that land against the inconvenience, loss, or damage that  might be suffered or sustained by reason of the 
company taking possession of or using that land.

["Set off the increased value that  will attach to  that land against" should be replaced by "take into consideration the increased 
value that will attach to that land when assessing the."]

CHAPTER 15
RESIDENTIAL TENANCY ACT

Amount of security deposit

15.  (1)  A landlord shall not

(a) impose a requirement that a security  deposit  be given except at  the time the tenancy agreement is en-
tered into, or

(b) require or receive a security deposit in an amount exceeding the equivalent of 1/2 of one month's rent 
payable under the tenancy agreement.

(2)  Where a landlord receives a security deposit in excess of the amount permitted under subsection (1), the 
tenant may set off the excess amount against all or part of the rent due from him.

["Set off the excess amount against" should be replaced by "deduct the excess amount from."]



15.   (5)  A tenant may, with the consent of the landlord, set off all or part  of a security deposit and the accrued inter-
est, if any, on it against all or part of the rent due from him.

["Set off all  or part of a security deposit and the accrued interest, if any, on it against" should be replaced by "deduct all or part  of 
a security deposit and the accrued interest, if any, on it from."]

Unlawful rent increase recovery

19.  (1)  A landlord or his agent shall not demand, collect or attempt to collect a rent increase other than in accor-
dance with section 18.

(2)  Where a rent  increase is collected other than in accordance with section 18, the rent  increase paid  by  the 
tenant

(a) may be set off against all or part of the rent due from the tenant, or
(b) is recoverable by the tenant.

["Set off against" should be replaced by "deducted from."]

CHAPTER 370
SALE OF GOODS ACT

Interpretation

1.  In this Act

"action" includes counterclaim and set off;

["And set off" should be deleted.]

True owner

  66.  (3)  This Act does not prevent the owner of goods sold by an agent from recovering from the buyer the price 
agreed to be paid for the same, or any part of that price, subject to any right of set off on the part of the buyer 
against the agent.

["Set off" should replaced by "counterclaim."]

CHAPTER 387
SMALL CLAIM ACT

Removal into County Court

5.  (1)  Where the debt or damages claimed in an action  brought in the court amounts to $300 or more, and it ap-
pears to the County Court of the county where the defendant resides or carries on business that the case should 
be tried in the County  Court, and  the County Court by order so directs, the action may be removed from the 
court into the County Court on terms as to costs  previously incurred or other terms as the County Court making 
the order thinks fit, and all proceedings shall be transferred by the Court to the registrar of the County Court.

(2)  The County Court  may also in a similar manner remove into the County Court  an action in  which the de-
fendant claims a setoff or counterclaim for debt exceeding $2000, or sets up a counterclaim for damages ex-
ceeding $2000.

["Set off or" should be deleted.]

Particulars of claim

14.  (1)  A person applying for a summons shall, before it is issued, file the particulars of demand, setting out  the 
debt or damages claimed.  The particulars shall be stated  in, or a copy of them shall be annexed to, the copy of 
the summons served on the defendant.



(2)  Every defendant having a setoff or desiring to set up  a counterclaim shall promptly, after service on him of 
the summons, file particulars of the setoff or counterclaim, and serve a copy of it on the plaintiff.

["Having a setoff or" and "of the setoff or" should be deleted.]

Setoff

29.  (1)  Debts due from the plaintiff to the defendant before the action is brought  may be set off against the plain-
tiff's claim; but if a setoff is based on an instrument having a penalty, then only the debt secured by the condi-
tion shall be set off.

   (2)  If the setoff established is equal to  or more than the debt due to the plaintiff and the excess does not exceed  
$2,000, the defendant shall have judgment for the excess.

(3)  If the setoff established is less than the debt due to the plaintiff, the plaintiff shall have judgment for the 
difference.

(4)  Where the defendant's claim exceeds the debt  due to the plaintiff by more than $3,000, the defendant is  
entitled to set off an amount equal to the amount of the plaintiff's claim, and may proceed to recover the residue 
in any court of competent jurisdiction, unless he abandons so much as will reduce the excess to $3,000.

(5)  In a proceeding brought by a personal representative or trustee, the defendant may set off any demand due 
him from the testator or the intestate.  Where a setoff is established, the judgment shall be against the plaintiff in 
his official capacity and is evidence of the debt, but no execution shall issue on it.

[Subsections (1)  (4) should be repealed and not replaced.  Subsection (5) should be repealed and replaced by

"Counterclaim"

(5)  In a proceeding brought by a personal representative or trustee, the defendant may raise by counterclaim 
any demand due him from the testator or the intestate.  Where the counterclaim is  established, the judgment 
shall be against the plaintiff in his official  capacity and is evidence of the debt, but no execution shall issue on 
it."]

Counterclaim

30.  (1)  A claim and counterclaim may be tried and determined at the same hearing.  If the counterclaim established 
is  equal to  or more than the amount of debt or damages found due to the plaintiff, and the excess does not ex-
ceed $3,000, the defendant shall have judgment for the excess.  If the established counterclaim is less  than the 
amount found due to the plaintiff, the plaintiff shall have judgment for the difference.

(2)  Where the counterclaim established exceeds the amount found due to the plaintiff by more than $3,000, the 
defendant is  entitled to have set off an amount equal to the amount  found due the plaintiff, and may proceed to 
recover the residue in any court of competent jurisdiction, unless  he abandons so much of his counterclaim as 
will reduce the excess to $3,000.

   (3)  At the hearing the court may order the costs to be paid or set off between the plaintiff and defendant as it 
considers just.

[Subsections (2) and (3) should be deleted and replaced by

"(2)  Where the counterclaim established exceeds  the amount found due to the plaintiff by more than $3,000, the 
amount found due to the plaintiff is extinguished and the defendant may

(a) recover judgment for the excess if he abandons so much of his counterclaim as will reduce the excess to  
$3,000; or

(b) proceed to recover the excess in any court of competent jurisdiction.

(3)  At the hearing the court

(a) shall, if the defendant's counterclaim extinguishes the plaintiff's claim, make one order of costs in favour 
of the defendant;

(b) may, if the defendant establishes his counterclaim, but it does  not extinguish the plaintiff's  claim, order 
the costs to be paid between the plaintiff and defendant as it considers just."]



Failure of judgment creditor to appear

44.  If the judgment creditor does not appear at the hearing, the court  may award the judgment debtor or garnishee a 
sum of money by way of compensation for his trouble and attendance, to be paid promptly  without  any right  of 
setoff. The court may enlarge a judgment summons as it thinks fit.

["Setoff" should be replaced by "deduction."]

CHAPTER 428
WAREHOUSE RECEIPT ACT

Interpretation

1.  In this Act

"action" includes counterclaim and setoff;

["And setoff" should be deleted.]

CHAPTER 436
WOODWORKER LIEN ACT

Contents of statement

4.  The statement shall  set out briefly  the nature of the debt, demand or claim, the amount due to the claimant, as 
near as may be, over and above all legal setoffs or counterclaims and a description of the logs or timber on or 
against which the lien is claimed, and may be in the form in Schedule A, or to the like effect.

["Setoffs" should be replaced by "deductions."]

CHAPTER 437
WORKERS COMPENSATION ACT

Compensation not assignable or liable to attachment

15.  A sum payable as compensation or by way of commutation of a periodic payment  in respect of it shall not  be 
capable of being assigned, charged or attached, nor shall  it pass by operation of law except to a personal repre-
sentative, nor shall any claim be set  off against it, except for money advanced by way of financial or other so-
cial welfare assistance owing to the Province or to a municipality, or for money owing to the accident fund.

["Set off against it" should be replaced by "deducted from it."]
APPENDIX  B

Recommended Amendments to the Rules of Court

Creditor failing to attend, etc.

42.  (35)  If the creditor who issued a subpoena fails  to appear at the hearing, or if the examiner is of the opinion that 
the proceedings are unnecessary, or vexatious, the examiner may order the creditor to pay to the person subpoe-
naed a sum of money by way of compensation and may order that sum to be paid forthwith or to be set off 
against the debt.  (s. 152, County Courts Act; r. 57, County Court Rules, 1968.)

[Replace "set off against" with "deducted from."]

37.  (17)  Where the plaintiff proceeds with an action and recovers an amount equal to or less than the amount paid 
into court,



(a) he may tax his costs reasonably incurred up to delivery to him of a copy of the notice under subrule (7) 
and, provided the notice was delivered at  least  7  days  prior to the commencement of the trial, the defen-
dant may tax his costs reasonably incurred  after delivery of the notice to  the plaintiff; but if the notice 
was delivered less than 7 days prior to  the commencement of the trial, the costs of any steps taken by the 
parties subsequent to delivery shall be in the discretion of the court, and

(b) the amount  paid in shall be applied in satisfaction of the plaintiff's  judgment after setoff of the defen-
dant's costs, if any, and any  balance shall be repaid to the defendant. (New.)   [am. B.C. Reg. 467/81, s. 
11.]

[Replace "setoff" with "the deduction."]

Defendant proceeding after payment in 

37.  (19)  Where the defendant proceeds with his third party  proceeding and recovers an amount equal to or less than  
the amount paid into court,

(a) he may tax his costs reasonably incurred up to delivery to him of notice under subrule (7), and provided  
the notice was delivered at  least 7 days prior to the commencement of the trial, the third party may tax 
his costs reasonably incurred after the delivery of the notice to the defendant; but if the notice was deliv-
ered less than 7 days before the commencement of the trial, the costs of any steps taken by the parties 
subsequent to that delivery shall be in the discretion of the court, and

(b) the amount  paid in shall be applied in satisfaction of the defendant's judgment after setoff of the third  
party's costs, if any, and any balance shall be repaid to the third party. (New.)  [en. B.C. Reg. 18/85, s. 
10.]

[Replace "setoff" with "the deduction."]

Setoff of costs

57.  (10)  Where a party entitled to receive costs is liable to pay costs to another party, the registrar may tax the costs 
he is liable to pay and may adjust them by way of deduction or setoff or may delay the allowance of the costs he 
is entitled to receive until he has paid or tendered the costs he is liable to pay. (O. 65, r. 27, reg. 21.)

[Delete "or setoff."]


