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l. INTRODUCTION

Privacy has become a prominent concern in socidg/the means by which privacy can
be violated grow continually more numerous and @ijglted, the concern for its
preservation has grown correspondingly. The imterhas vastly expanded the
opportunities for intruding into the private lives citizens. In a world of webcams,
spyware and data mining, the ability to keep onesds, activities, and the details of
one’s personal life free of unwanted scrutiny acegia heightened value.

Privacy is an extremely broad subject, with marstidct aspects. At its root is the value
placed on being free from unwanted intrusion intogte space, physical or conceptual,
and on the freedom to avoid or resist scrutinyhefdetails of one’s thoughts, words, and
activities. These fundamental values underlied#leate over privacy in all the contexts
in which it is raised.

There is much controversy over the volume of infation about individuals (“personal
information”) that is acquired by governments, @ygtions, non-profit organizations and
other bodies and the manner in which that inforamais used. The collection, use and
distribution of personal information by public apdvate bodies is now regulated by a
substantial body of federal and provincial legiskat some of which has been enacted
fairly recently?

This Consultation Paper is not primarily concermath the legislation regulating the
gathering and handling of personal information, 8at a wide-ranging study of the law
affecting privacy in general. It is concerned watkil liability for violation of privacy.
The focus of this Consultation Paper is onRmivacy Act of British Columbia, a statute
that makes violation of privacy a tort (a civil vigpcompensable by damages).

British Columbia’sPrivacy Actwas passed in 1988n the wake of controversy over
electronic eavesdropping during a trade union cotive’ At that time, British
Columbia was ahead of other jurisdictions in thétigr Commonwealth in moving to

1. The chief federal statutes regulating dealwgh personal information are tHerivacy Act R.S.C.
1985, c. P-21 and theersonal Information Protection and Electronic Dawents Ac{PIPEDA), S.C.
2000, c. 5. The corresponding provincial statatestheFreedom of Information and Protection of
Privacy Act R.S.B.C. 1996, c. 165 (FOIPPA) and tPersonal Information Protection Acs.B.C.
2003, c. 63 (PIPA). There are also many otheerfddand provincial Acts containing provisions
intended to preserve privacy with regard to infaiora collected and used by public and private
entities under the authority of those specific Acts

2. R.S.B.C.1996, c. 373.

3. S.B.C. 1968, c. 39. References in this ContoftaPaper to thePrivacy Act are to the British
Columbia Privacy Actunless there is an express indication that a eeéer to the federal Act is
intended, e.g.Privacy Act(Canada)”.

4. See R.A. Sargent (CommissiondReport of the Royal Commission of Inquiry into kiga of
Privacy (Victoria: The Queen’s Printer, 1967) at 5-9.

British Columbia Law Institute
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protect privacy interests through legislatorEven today, only a minority of Canadian
provinces have similar legislation conferring a @@ civil remedy for violation of
privacy’ In the 39 years since therivacy Actof British Columbia was enacted,
however, the legal landscape has changed markefihe counterpart statutes enacted
later in several other Canadian provinces are nu®®iled and precise than their
forerunner. Other legislation concerning spec#gpects of privacy has been enacted
both at the federal and provincial levels. Intpt@n of private communications by a
third party has been made a criminal offence uedemin circumstances.TheCanadian
Charter of Rights and Freedorfigarticularly section 8, which guarantees protectio
against unreasonable search and seizure, has aduad constitutional dimension to the
law of privacy.

At the same time, there is tension between theediovprotect privacy and a heightened
concern for public security that has also arisethan wake of the attack on the World

Trade Centre and other acts of international temor Widened powers of state

surveillance under anti-terror legislation are ma&ttof vigorous debate in Canada as in
the rest of the western world. So too are the geed benefits and detriments of

surveillance cameras installed in public placess &n appropriate time to re-examine the
British ColumbiaPrivacy Act

Il. OVERVIEW OF THE PRIVACY ACT
A. GENERAL

When thePrivacy Actwas passed in 1968, it was intended to correcer@epred
deficiency in the common law. The common law dat recognize a general right to
privacy? although it did protect certain interests that Idobe described loosely as

5. See “New Bill to protect privacy,The Provincg26 January 1968), in British Columbia, Legislativ
Assembly,Sessional Clipping Books: Newspaper Accounts oDibleates (The British Columbia
Legislative Assembly did not introduce verbatimogjmg of its debates until 1970.)

6. Manitoba, Saskatchewan, and Newfoundland hatetes resembling the B.@rivacy Act supra,
note 2. See th€rivacy Act, C.C.S.M. c. P125Privacy Act R.S.S. 1978, c. P-2£rivacy Act
R.S.N.L. 1990, c. P-22. Articles 35-41 of the Qee@Givil Code L.Q. 1991, c. 64 enshrine the right
to privacy and confer various related rights widispect to information concerning a person that is
held by others, including rights of access andfieation of inaccuracies.

7. Criminal Code R.S.C. 1985, c. C-46, s. 184, originally enadteti974 as s. 178.11 by S.C. 1973-74,
c. 50, s. 2. See also ss. 184.5, 193, 193.1.

8. Part | of theConstitution Act, 1982being Schedule B to tH@éanada Act 1982U.K.), 1982, c. 11.
Cited below as “Charter.”

9. Lord v. McGregoy 2000 BCSC 750 at para. 1Hung v. Gardiner 2002 BCSC 1234 at para. 110.
Beginning in the 1970’s, following the passage o Privacy Act some Canadian courts began to
extend the common law to hold that a non-statutayiit to sue for violation of privacy existed
outside the circumstances to which the torts ofpiss and nuisance traditionally applied: see
Motherwell v. Motherwel{1976), 73 D.L.R. (3d) 62 (Alta. S.C., App. Diyt)arassment by telephone
and mail); Saccone v. Orq1982), 34 O.R. (2d) 317 (Co. Ct.) (playing of ape of a private
conversation in a municipal council meetingdpth v. Roth[1991] O.J. No. 1301 (Gen. Div.)
(campaign of harassment between neighbours overaoeess). Statements in the judgment of the
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privacy-related. For example, the interest in fefree from unwanted intrusion into
one’s dwelling was protected by the right to suetfespass. The interest in being free
from unreasonable interference with the enjoymeénbre’s occupation of land was
protected at common law by the right to sue fospess (if there was actual entry) or
nuisance (if the interference was from outside).

The Privacy Actwas intended to give legal effect to the pringipds expressed by
Attorney General Robert Bonner, that “...you haveightrto be left alone® While
engendered by controversy over electronic eavegpiiigpthe Act did not deal with that
activity as such or with other specific ways in @hhprivacy could be invaded. It dealt
with violations of privacy at a more general lelglcreating two new torts, namely

o wilfully violating the privacy of another persdhand

° using the name or portrait of another personHergurpose of advertising
property or services, or promoting their sale dneottrading in them,
without that person’s consetft.

When thePrivacy Actwas introduced in the Legislative Assembly agst fieading Bill,
the Attorney General was quoted as saying in oalab its objectives?

I hope it will be a useful approach to the circuanses of modern life
which threaten to bear upon the individual too ligaand it may do a
good deal to forestall Big Brother in 1984.

He also stated there had been no existing modelhoch to base the Bill, and described

Supreme Court of Canada Hunter v. Southam[1984] 2 S.C.R. 145 at para. 25 are strongly
supportive of the existence now of a right to ptivan Canada, at least insofar as unwarranted
intrusions by the state are concerned. NotwitttBtenthis, the Ontario General Division held atier
exhaustive review of case law @ntario (Attorney-General) v. Dielemafl1994) CarswellOnt 151
(Gen. Div.) that no common law tort of invasionpoivacy existed there. 18omwar v. McDonald’'s
Restaurants ofanada, 2006 CanLlIl 202 (Ont. S.C.J.), howeverctuet was unable to conclude that
this was settled law in Ontario in the absence dkar statement by an Ontario appellate couris It
certain that no general right of privacy was retngd in common law Canada in 1968, when British
Columbia enacted one into laviLord v. McGregorandHung v. Gardinersupra also make it clear
that thePrivacy Actoccupies the field and precludes an enforcealergéright to privacy in British
Columbia apart from statute. See aReters-Brown v. Regina District Health Boarfld996] 1
W.W.R. 337 (Sask. Q.B.); affd. [1997] 1 W.W.R. 6@ask. C.A.), where the Saskatchewan Court of
Appeal reached a similar conclusion regardingRtfieacy Act(Sask.) supra note 6.

10. Quoted ifThe Provincesupra note 5.
11. Privacy Actsupra note 2, s. 1(1).
12. Ibid., note 2, s. 3(2).

13. Supra note 5. The references to “Big Brother” and “498re in relation to George Orwell’s novel
Nineteen Eighty-fourwhich describes a future society in Britain atlgeo parts of the western world
in which citizens are under constant electronivaillance aimed at detecting all opposition to the
rule of a dictator known as “Big Brother.”
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the Bill as “novel” and “revolutionary®® The Act has remained essentially the same
since it was enacted, although judicial decisioagehsupplied meaning and clarification
with respect to points on which it is silent. Tle#fect of the Act is not fully
understandable without reference to that body sédaw. The next several sections of
this Chapter contain an analysis of the individpidvisions of this brief Act and their
interpretation by British Columbia courts.

B. VIOLATION OF PRIVACY AS A TORT: SECTION 1 OF THE PRIVACY ACT

1. Section 1

Section 1 of thé’rivacy Actcreates the statutory tort of violation of privady reads:

1. (1) Itis atort, actionable without proof ofrdage, for a person,
wilfully and without a claim of right, to violatdé privacy of
another.

(2) The nature and degree of privacy to whigeison is entitled in a
situation or in relation to a matter is that whislieasonable in the
circumstances, giving due regard to the lawfulrigdes of others.

(3) In determining whether the act or condda person is a violation
of another’s privacy, regard must be given to there, incidence
and occasion of the act or conduct and to any dicr@sother
relationship between the parties.

(4) Without limiting subsections (1) to (3)jyacy may be violated by

eavesdropping or surveillance, whether or not apeoned by
trespass.

2. The Concept of “Privacy”
€) General

Something quite notable about tiRrivacy Actis that it contains no definition of
“privacy.” This reportedly reflects a deliberateocce by the drafters of the Act to leave
the task of defining “privacy” to the courts.

In the first case decided under the ABgvis v. MacArthut® both the trial court and the
British Columbia Court of Appeal interpreted “proydi as used in section 1 to be

14. Quoted ifThe Provincesupra note 5.

15. The Provincenewspaper,supra note 5, quoted Attorney General Bonner as sayndl968:
“Essentially, this [the Bill that became tReivacy Acf means you have a right to be left alone. But it
is also worded in such a way as to leave the Idgéhition of privacy in a specific case to the
discretion of the court.”

16. (1969), 10 D.L.R. (3d) 250 (B.C.S.C.); rev@TL] 2 W.W.R. 142 (B.C.C.A.).

4 British Columbia Law Institute
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consistent with U.S. judicial definitions of the moas meaning a “right to be let alone,
and to be “free from unwarranted publicity” andright to withhold oneself from public
scrutiny if one chooses.”

The interpretation of thBrivacy Actby the trial judge iDavis v. MacArthuwas largely
endorsed by the Court of Appeal. The trial judgiemed to Dean Prosser’s classification
in a well-known article of the interests protecbsdthe law of privacy as it had developed
in the U.S. by 1966°

[T]he law of privacy comprises four distinct kindkinvasion of four different interests of

the plaintiff, which are tied together by the conmmmame, but otherwise have almost
nothing in common except that each represents tanfenence with the right of the

plaintiff.... “to be let alone.” Without any attempd exact definition, these four torts
may be described as follows:

1. Intrusion upon the plaintiff’'s seclusion ofikale, or into his private affairs.

2. Public disclosure of embarrassing privatesfattout the plaintiff.

3. Publicity which places the plaintiff in a falsght in the public eye.

4. Appropriation, for the defendant’s advantadehe plaintiff's name or likeness.

The trial judge also insinuated that precise andriable definitions of privacy and its
violation are not possible because the contenhedd concepts is heavily dependent on
the circumstance’s:

Adopting the explanation of the term privacy is determinative of the plaintiff's rights
because the Act suggests that neither the plaantiffht to privacy nor the defendant’s
obligation not to violate are fixed. The famousce by Warren and Brandeis, 4 Harvard
L. Rev., p. 193 (1890), entitled “The Right to Rwy” anticipated this at pp. 215-6:

Any rule of liability adopted must have in it anasticity which shall take
account of the varying circumstances of each casenecessity which
unfortunately renders such a doctrine not only nubiffecult of application, but
also to a certain extent uncertain in its operagiod easily rendered abortive.

The elasticity of the concept of privacy is exptbfarther in the next section.

17. 10 D.L.R. (3d) 250 at 254 (B.C.S.C.); [L971MV2W.R. 142 at 145 (B.C.C.A.). The Court of Appeal
drew on the definition of “privacy” iBlack’s Law Dictionary which in turn cited two U.S. cases
considering the meaning of the terhiolloman v. Life Insurance Company of Virginia S.E. (2d)
169 andrederal Trade Commission American Tobacco Cp264 U.S. 298.

18. Prosser, “Privacy” (1960), 48 Cal. L. Rev. 38389.
19. Supragnote 16 at 254 (B.C.S.C.).

British Columbia Law Institute 5
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(b) Limits on Reasonable Expectations of Privasgctions 1(2) and (3)
® General

In attempting to define “privacy,” the Court of Apgl noted irDavis v. MacArthuthat
American decisions characterize privacy not asbaolate right, but one exerciseable
only to the extent consistent with “law and pulgadicy.” The Court of Appeal
observed that what is now section 1(2) of the Ageared to impose similar limit8.
For convenience, section 1(2) is reproduced agaie: h

(2) The nature and degree of privacy to which aqeis entitled in a situation
or in relation to a matter is that which is readnean the circumstances,
giving due regard to the lawful interests of others

Section 1(2) recognizes that normal social intéoaatequires the interest in privacy to be
balanced against the legal rights of others. Tiwmnate degree of privacy cannot be
expected on all occasions and under all circumssgn©utside the confines of a dwelling
or other enclosed private space, some degree ef\@i®n by others is inevitable.

British Columbia courts have held that the degfgarivacy to which a person is entitled
for the purpose of the Act is greatest where thmeetation of privacy is greatest.
Expectations of privacy would normally be highestie homé? They would be
incrementally less in less private settings.

You cannot walk on a public beach, for examplehwiitt expecting to be seen by other
people who have an equal right to be present osadh®e beach. What if observation by
others in a public place is not merely of the chawsavoidable kind, however? What if
you are persistently followed about? What if itesxds to obnoxious and oppressive
surveillance, photography or filming? What if yaomrage is broadcast on television and
the internet? Questions like these probe abthdaries of privacy and the liberties of
others.

(i) Public Spaces

It appears that for the purposes of section 1 @Ptivacy Act there can be no reasonable
expectation of privacy in a place normally opepuablic view, regardless of the nature of
the place. For example, filming an incident inwody the plaintiff on the plaintiff's
parking lot and subsequent broadcasting of theotajee have been held not to be an
invasion of the plaintiff's privacy. The fact thidte incident occurred on private property
and the television crew were trespassers was ntriga because a passer-by could see

20. Suprag note 16 at 145. (The present s. 1(2) originafipeared as s. 2(2) of tReivacy Act S.B.C.
1968, c. 39.)

21. Getejanc v. Brentwood College Associati@901), 6 C.C.L.T. (3d) 261 at para. 18 (B.C.S.C))
Milner v. Manufacturers Life Insurance Compaff005] I.L.R. 1-4479 at para. 76.

22. Milner, ibid. at para. 88.
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the parking lot and anything happening of? it.

In reaching this result, the court was influencgdableading U.S. decision in which a
photograph of a married couple in an affectionatgepn a public marketplace was taken
and later published without their authorization.heTcouple’s claim for invasion of
privacy was dismissed because the California coomsidered that they had voluntarily
waived their right of privacy by allowing themsedvi® be seen in a public plate.

(i)  Private Spaces

An expectation of privacy would be higher in a pt&r space, i.e. an enclosed space or
one to which access is somehow restricted. Thetsdave said that if a private space
can be viewed from the outside, however, the egpiect of privacy for purposes of the
Act cannot be high. For example, if you appeaa iiighted window of your home at
night, you have no complaint if you are seen frone tstreef> In Milner v.
Manufacturers Life Insurance Compdhyan investigator positioned outside the
plaintiff's house filmed the plaintiff, a disabyitinsurance claimant, through a window.
One of the reasons why this was held not to vidlaeplaintiff's privacy was because the
same scene could have been viewed by any passer-by.

(iv)  Waiver of Privacy Through Carelessness

While some doubt surrounds the proposition, it appehat the right to privacy can be
lost through carelessness or an inadvertent lapseilance. In the 1993 cadéilton v.
Savinkoff %’ the plaintiff inadvertently left photographs inpacket of the defendant’s
jacket which the defendant had lent her. One @fpthotographs, taken during a vacation
in Hawaii, showed the plaintiff topless. The defent later showed the photographs to a
third person who passed the topless photo to sometse. The court held that the
plaintiff implicitly waived her right to privacy bgarelessly leaving the photographs in
the defendant’s jacket and only attempting to eg&rithem after learning they had been
shown to others. The court also considered thatptihintiff had been indifferent to
privacy in having had the roll of film developedHhtawaii.

23. Silberv. BCT1986), 69 B.C.L.R. 34 (S.C.).
24. Gill v. Hearst Publishing C0253 P. 2d 441 (1953).

25 Milner, supra note 21 at para. 83. This is consistent with. d&ses holding that an expectation of
privacy cannot exist with respect to a place vesifobm a publicly accessible poinMark v. Seattle
Times 635 P. 2d 1081 (1981).

26. Milner, suprg note 21 at paras. 83-85. As discussed lateni;mG@onsultation Paper, however, the
legal interest the investigator and his insureentlihad in observing the plaintiff was a circumstan
bearing significantly on the characterization af thccasion as one that did not amount to a viaglatio
of privacy.

27. [1993] B.C.J. No. 2396 (S.C.).

British Columbia Law Institute 7
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This case has drawn criticisth. In Milner v. Manufacturers Life Insurance Compaity
was not followed to its full extent. There a tegeds momentary lack of vigilance in
removing her upper body clothing near a lighteddwein in her home was held not to
amount to a waiver of her privacy rights. Hence ithsurance investigator who filmed
her from the street in the course of carrying ode® surveillance of her mother was
found to have violated the teenage daughter’s pyifa

3. What Will Amount to a “Violation of Privacy?”

The Act does not define “violation of privacy” orqvide examples of how privacy may
be violated other than the two mentioned in seclip4), namely “eavesdropping” and
“surveillance.” It is clear from section 1(4) theaviolation of privacy within the meaning
of the Act need not involve trespassing on somepesperty.

Section 1(3) directs the court to consider the exinin which the conduct in question
occurs in determining whether it amounts to a viotaof privacy:

(3) Indetermining whether the act or conduct peason is a violation of
another’s privacy, regard must be given to theneatacidence and occasion
of the act or conduct and to any domestic or at@letionship between the parties.

Section 1(3) implies that an act or course of cahdnay be characterized differently,
depending on the circumstances in which it occurkis has been a prominent factor in
the cases decided under the Act.

The cases hold that two questions must be answemgery case in which a violation of
privacy under the Act is allegéd:

1. Was the plaintiff entitled to privacy?

2. If so, did the defendant violate the plaingffrivacy?
As discussed earlier, entitlement to privacy isaatbmatic. By virtue of section 1(2), it
exists only if a reasonable person would have gme&ation of privacy under the

circumstances of the case in light of the lawfaérests of others, and only to the extent
of that expectation.

28. See case comment by P.H. Osborne at 18 C.C(Rd).292 at 297; cMilner, suprg note 21 at para.
90. Osborne makes the analogy to someone forbyeléaving a bedroom window blind open or a
personal diary in an accessible location and asiettver this should justify the conduct of a voyeur
surreptitious reader.

29. Milner, supra note 21 at para. 90. As the child was not ayparther mother’s action under the
Privacy Act however, there was no finding of liability anctmother’s claim for the violation of her
daughter’s privacy was dismissed. The court’s rémto the effect that the daughter’s privacy had
been violated are likelgbiter dictafor this reason.

30. Getejanc v. Brentwood Collegeupra note 21 at para. 18Jfilner v. Manufacturers Life Insurance
Companysupra note 21, at para. 74.
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If a reasonable expectation of privacy existed, ¢bert must consider whether the
conduct in question violated the plaintiff's priyam light of the criteria mentioned in
section 1(3), namely the nature, incidence, an@sioa on which the conduct occurred,
and any relationship between the parties.

These criteria may influence the outcome to a #gwificant extent. For example, in
Milner v. Manufacturers Life Insurance Compabnlye relationship between the plaintiff,
a disability insurance claimant, and the defendbsubility insurer was a major factor in
the difference between the result of the plairgi®wn claim for breach of privacy and
that of the claim she brought on behalf of her déeig The defendant’s lawful interest in
keeping the plaintiff under video surveillance mer to verify her actual condition was
held to justify filming her through a window of heome. The plaintiff's privacy was not
found to have been violated. As the corporatertkfat had no such relationship with
the plaintiff's daughter, it did not have a lawfoterest in continuing to film the daughter
when she was changing her clothing after the ptamas no longer in sight. The

daughter’s privacy was found to have been violdted.

British Columbia courts have held the followingh® violations of privacy:

) wrongful publication of details of a sexual assaml violation of a
publication barf?

) videotaping by a landlord of a female tenant state of undres¥,

) release of the plaintiff's financial informatioa third parties accompanied
by suggestions that the plaintiff was acting frdedtly,>

° invasion of the plaintiffs home in the plaintgf’ absence by an
overzealous teacher of the plaintiff who was logkfar another missing
student®

° contacting the plaintiff's workplace and askinggmmal questions about

the plaintiff's income, character and drinking habwithout any lawful
interest in seeking the informatich.

intercepting, recording and disclosing a neighlsowordless phone

31. Supra note 21 at paras. 83-85 and 88-94. There wasdgment in the daughter’s favour, however,
for the reasons mentioned in note %pra

32. F.(J.M.)v. Chappel(1998), 45 B.C.L.R. (3d) 64 (C.A.).

33. Malcolm v. Fleming[2000] B.C.J. No. 2400 (S.C.).

34. B.M.P. Global Distribution Inc. v. Bank of Nova 8ap2005 BCSC 1091.
35. Getejanc v. Brentwood College Associatisupra note 21.

36. 1.C.B.C.v. Somos{i983), 51 B.C.L.R. 344 (S.C.).
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conversations in violation of section 9 of tRadiocommunications A¢t
and sections 184.5(1) and 193.1(1) of@mgninal Code®®

The following have been hettbtto be violations of privacy:

) tailing of the plaintiff's car and planting of aatking device on it by a
private investigator hired by the plaintiff's wifeyho suspected the
plaintiff of adultery®®

° filnliong of the plaintiff engaged in an altercation the plaintiff's parking
lot,

° displaying to a third party a partially nude phofahe plaintiff which the
plaintiff had carelessly left in the defendant’skat pocket!

4. Meaning of “Wilfully, and Without Claim of Right ”
(@) General

Section 1(1) of thérivacy Actrequires that a violation of privacy must haveetablace
“wilfully” and “without claim of right” in order fa a tort to have been committed. In
other words, if the defendant did not act wilfully;, acted with a “claim of right,” the
plaintiff has no right to sue even though the plis privacy was violated.

(b) Wilfulness

“Wilfully” in section 1(1) has been interpreted ageaning that the defendant knew or
ought to have known that an act would violate theagy of the plaintiff, not merely that
the defendant voluntarily performed an act that thedeffect of violating privac§? In
other words, if A receives information from B abdliand has no reason to believe that B
received the information originally in confidenceorh C, C has no right under the
Privacy Actto sue A for damages if A passes on the informatitosomeone else. A has
not violated C'’s privacy “wilfully.”

37. R.S.C. 1985, c. R-2.

38. Watts v. Klaemt2007 BCSC 662.
39. Davis v. MacArthursuprg note 16.
40. Silber v. BCTV, suprg note 23.
41. Milton v. Savinkoff supra note 27.

42. Hollinsworth v. BCTV(1998), 59 B.C.L.R. (3d) 121 (C.A.Xsetejanc v. Brentwood College
Associationsuprg note 21 at para. 22.
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(c) “Claim of Right”

“Claim of right” in the context of th@rivacy Acthas been interpreted to mean “an honest
belief in a state of facts which, if it existed, wi be a legal justification or excus®.”

In a recent case, investigators acting on behathefgoverning body of a professional
group submitted information about a person’s cohdacthe governing bodies of two
other professions to which that person belongdaeyWwere not investigating the conduct
of that person, but they believed the informaticaswf a nature warranting investigation
by the other bodies. The investigators were foimthave made the disclosure with a
“claim of right” and so the disclosure did not makeem liable for a violation of
privacy:**

In contrast, the insurance investigatoMriiner was held to have no valid claim of right
to film the plaintiff's daughter changing her clotg in her own home because the
defendant insurer had no lawful interest in sutarde of the daughtéf.

In another case, a newspaper printed a picturéeoptaintiff and mislabelled him as a
suspected terrorist when he was in fact a well-kmdawyer who had acted for the
suspected terrorist. The plaintiff sued for libek also alleged that his privacy had been
violated. The claim for violation of privacy wassuohissed because the publishers of the
newspaper had held an honest belief that the pictiais that of the lawyer’s client. This
amounted to a claim of right.

5. Possible Requirement of Malice

A few of the cases decided under what is now sedtiof thePrivacy Actsuggest either
that the defendant must have acted maliciouslethdble under the Act, or that malice is
a factor to be weighed in determining whether teéxdant’'s conduct amounts to a
violation of privacy. In the first case decideddenthe Act, one of the reasons given by
the Court of Appeal for concluding that the defarmdarivate detective had not violated
the plaintiff's privacy in persistently shadowingrhwas that the defendant had not been

motivated by “malice or mere curiosit§” In later cases, the court has noted the absence

43. Hollinsworth v. BCTV, ibidat 127, citing the judgment of Seaton, J., aka tvas, at trial iDavis
v. MacArthur suprg note 16. While stating that a belief must bedsbrin order to amount to a
“claim of right,” the Court of Appeal declined tedde inHollinsworth whether the belief must be
both honest and reasonable as it was unnecessa@mystmin the circumstances of that case.

44. Hung v.Gardiner, supra note 9.

45. Supra note 21 at para. 92.

46. St. Pierre v. Pacific Newspaper Group 1n2006 BCSC 241.
47. Davis v. MacArthursupra note 16 at 147.
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of “malice™® or “malevolence or spite*® on the part of the defendant as one of the

reasons for finding that no privacy violation witlthe meaning of the Act took place.

It is unclear what meaning “malice” or “malevolehémve in relation to the violation of
privacy. “Malice” can have one of several meaningsaw, depending on the context.
The usual meaning is simply the intention to perfom wrongful act without legal
justification or excusé® In this sense, “malice” is hardly distinguishafiem intention
or voluntariness. In the law of defamation andiomls prosecution, it means acting
from an indirect or improper motive, whether or atto accompanied by ill will towards
a particular persort. When used in this second sense, “malice” is sinmst called
“malice in fact.”

Most of the decisions under section 1 of Brévacy Act however, do not indicate that
malice is an essential or decisive element to iandiar violation of privacy in addition to
willfulness in the sense discussed above.

6. Proof of Damage Unnecessary

Section 1(1) states that the tort of violation oivacy is “actionable without proof of
damage.” This means that the plaintiff does noeh® prove that some form of actual
harm or loss damagé occurred in order to be entitled to commence vesiat (egal
action or simplyaction) to obtain an award of monetary compensatiemniage} for a
violation of privacy.

This is in keeping with the nature of the interdstt the statutory tort created by section
1(1) is intended to protect. In the case of amt@mtional tort such as negligence, actual
damage is the very essence of the wrong for whochpensation is awarded. The wrong
that section 1(1) serves to deter and compensats fhe loss of privacy itself. Other
harm that may flow as a consequence of it, sudnasarrassment, loss of reputation, and
in some cases possibly also measurable economsicisomcidental to the loss of privacy,
although it could serve to increase the award ofaiges.

48. Walker v. College of Dental Surgeons of Britishu®@albia (19 February 1997), Vancouver C946856
(B.C.S.C.).

49. Milton v. Savinkoff supra note 27.

50. Mitchell v. Jenking1853), 5 B. & Ad. 588, 110 E.R. 90Brown v. Hawkeg1891] 2 Q.B. 718, aff'd
[1891] 2 Q.B. 725 (C.A.)Owsley v. Ontarig1983), 34 C.P.C. 96 at 99 (Ont. C.AManning v.
Nickerson(1927), 38 B.C.R. 535; aff'd [1928] S.C.R. 91.

51. Sun Life Assurance Co. of Canada v. Dalrym{665] S.C.R. 302 (defamatioripbotson v. Berkley
(1918), 26 B.C.R. 156 at 161 (S.C.) (malicious spaution); Oneil v. Metropolitan Toronto
Municipal Police Forcg2001), 195 D.L.R. (4th) 59 at 82 (Ont. C.A.).

52. Manning v. Nickersarsupra note 50 at 558rown v. Hawkeq1891] 2 Q.B. 718 at 722.
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7. Defences

Section 2 of théP’rivacy Actdeals with defences to a claim brought under secti for
violation of privacy. Section 2 states:

Exceptions
2 (1) In this section:

“court” includes a person authorized by law to auster an oath for
taking evidence when acting for the purpose forciwhihe person is
authorized to take evidence;

“crime” includes an offence against a law of BhitiSolumbia.

(2) An act or conduct is not a violation of privatgny of the following applies:

(a) it is consented to by some person entitledbtsent;
(b) the act or conduct was incidental to the eseraf a lawful right
of defence of person or property;
(c) the act or conduct was authorized or requinedriunder a law in
force in British Columbia, by a court or by any pees of a court;
(d) the act or conduct was that of
0] a peace officer acting in the course of hisher duty to
prevent, discover or investigate crime or to digrosr
apprehend the perpetrators of a crime, or
(i) a public officer engaged in an investigationthe course
of his or her duty under a law in force in British
Columbia,
and was neither disproportionate to the gravitythaf crime or
matter subject to investigation nor committed ie ttourse of a
trespass.

3) A publication of a matter is not a violatiohprivacy if

(a) the matter published was of public interestvas fair comment
on a matter of public interest, or

(b) the publication was privileged in accordancthwiie rules of law
relating to defamation.

4) Subsection (3) does not extend to any otheoracbnduct by which the matter
published was obtained if that other act or conduas itself a violation of
privacy.

Section 2 has generated very few cases. Sect®)(b2(vas recently considered\iMatts

v. Klaemi where the defendant argued he was justified unter provision in
intercepting the cordless telephone conversatidrs wweighbour, the neighbour’'s wife
and her mother because the neighbour had threatenedepeatedly. The defendant’s
conduct persisted long after the threatening behahad ceased and was found to be out
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of proportion to the threat, as well as recklesshwespect to the privacy of the
neighbour’s wife and her mother. The intercepti@eording and disclosure were found
to be a violation of the privacy of all three pers whose conversations were
intercepted?

Section 2(3) serves to maintain consistency betwberPrivacy Actand the law of
defamation by recognizing defences such as pribagl fair comment that can be raised
against defamation claims. It was appliedHong v. Gardiner* where concurrent
claims were brought for defamation and violation mivacy against investigators
working on behalf of a professional governing bodyhe investigators disclosed to two
other professional governing bodies information wbthe plaintiff that they learned
while investigating the plaintiff's superior foreim own employer. The disclosure was
held to have been made on an occasion subjectaldigd privilege. In other words, the
persons who disclosed the information were undduty to do so and the bodies to
whom it was disclosed were required to receiveTihis was a complete defence to the
defamation claim and also, by virtue of s. 2(3¢, ¢kaim for violation of privacy.

C. UNAUTHORIZED USE OF ANAME OR PORTRAIT : SECTION 3

1. Section 3

Section 3 of thé’rivacy Actis a complex provision reading as follows:
3 (1) Inthis section, “portrait” means a likenest| or moving, and includes
(a) a likeness of another deliberately disguised temdse the plaintiff, and
(b) a caricature.

(2) Itis a tort, actionable without proof of damagw, & person to use the name or
portrait of another for the purpose of advertisangorromoting the sale of, or other
trading in, property or services, unless that gtbera person entitled to consent
on his or her behalf, consents to the use forghgtose.

(3) A person is not liable to another for the use Far purposes stated in subsection

(2) of a name identical with, or so similar as edapable of being mistaken for,

that of the other, unless the court is satisfied th

(a) the defendant specifically intended to refer to pleentiff or to exploit
his or her name or reputation, or

(b) either on the same occasion or on some other aecasihe course of a
program of advertisement or promotion, the name wasnected,

53. Supra note 38.

54. Suprg note 9. InF.(J.M.) v. Chappellsupra note 32 on the other hand the defence of prigileg
failed because publication of the plaintiffs narhad been in defiance of a publication ban.
Accordingly, general and punitive damages were daghior the breach of thrivacy Act
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expressly or impliedly, with other material or ditasufficient to
distinguish the plaintiff, to the public at large to the members of the
community in which he or she lives or works, fromheys of the same
name.

(4) A person is not liable to another for the use thar purposes stated in subsection
(2), of his or her portrait in a picture of a grompgathering, unless the plaintiff
is

(a) identified by name or description, or his or heegance is emphasized,
whether by the composition of the picture or othsewor

(b) recognizable, and the defendant, by using the y@ctaotended to exploit
the plaintiffs name or reputation.

(5) Without prejudice to the requirements of any othase, in order to render
another liable for using his or her name or parfaithe purposes of advertising
or promoting the sale of

(a) a newspaper or other publication, or the servicea droadcasting
undertaking, the plaintiff must establish that bisher name or portrait
was used specifically in connection with materiglating to the
readership, circulation or other qualities of thewspaper or other
publication, or to the audience, services or otheslities of the
broadcasting undertaking, as the case may be, and

(b) goods or services on account of the use ofndmae or portrait of the
other in a radio or television program relatingctarrent or historical
events or affairs, or other matters of public iastr that is sponsored or
promoted by or on behalf of the makers, distribsiteendors or suppliers
of the goods or services, the plaintiff must essablhat his or her name
or portrait was used specifically in connectionhwihaterial relating to
the goods or services, or to their manufacturesdriloutors, vendors or
suppliers.

Section 3 creates a statutory tort similar to armmom law tort sometimes referred to as
“appropriation of personality® This involves exploitation of the name or likenes
other attributes of an individual for the gain ¢ietexploiter without the individual's
consent.

The most familiar example of misappropriation ofgmmality would be the unauthorized
use of a widely recognized face, such as that pbpular screen actor or athlete, to

55. SeeKrouse v. Chrysler Canada Lt{1973), 40 D.L.R. (3d) 15 at 28 (Ont. C.A.). T¢mnmon law
tort is also referred to as “misappropriation ofrgmamality”: Joseph v. Danielg4 July 1986)
Vancouver C845530 (B.C.S.C.). Earlier jurisprudenecognized a claim for unauthorized
appropriation of a person’s photographic image o llasis of an implied contract not to use the
image for gain without the consent of the persoot@iraphed: se€ollard v. Photographic Co.
(1888), 40 Ch.D. 345Sports & General Press Agency, Ltd. v. “Our Dogdilfishing Co. Ltd.
[1917] 2 K.B. 125.
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advertise a product. The advertiser might also fopta generic image, and use the
photograph of someone completely unknown to thdigubin either case, the publicity

may be undesired, or at any rate undesired if Motsaccompanied by payment in return
for the use of the image. The advertiser gaindtheefits that flow from the association
of the well-known personality or the generic imageéhout a corresponding benefit

flowing to the person whose image or name is enguloy

As with the tort of violation of privacy created Bgction 1, a plaintiff bringing a claim
under section 3 does not need to prove that adarahge was suffered as a result of the
use of the plaintiffs name or portrait. The cinestances under which a claim under
section 3 could succeed, however, are fairly narro®ection 3 contains elaborate
language aimed at preventing liability in casesafidental identification or association
of an individual in the course of advertising oomiotion of a product or service.

2. Elements of the Tort of Unauthorized Use of Namer Portrait
(a) Basic Elements

For a valid claim under section 3, section 3(2)unexgs that the use of the name or portrait
of a person must be

) for the purpose of advertising, selling, or othiseatrading in property or
services, and

) without the person’s consent or that of someonstlexh to give the
consent on behalf of the person, such as an agent.

Use of a name or portrait without consent for aagppse other than “advertising, selling
or otherwise trading in property or services” istsme the section. Exploitation of
someone’s name or image for non-commercial reas@ysbe equally objectionable, but
is not tortious under the Act.

While “property or services” is a very broad destoin, it may not cover the full gamut
of subject-matter that can be associated with aenanportrait. A sporting event or a
concert might arguably be neither “property” ndservice,” yet the mischief section 3 is
aimed at correcting may still be present if it dvertised with the aid of the name and
image of someone. The promoters may reap econgams without providing anything
in exchange to the owner of the name or image eéxaepanted publicity.

(b) Use of Names and Similar Names

Section 3(3) deals with unauthorized use of namemmes similar enough to the
plaintiff's to be mistaken for that of the plairtifin addition to the requirements of
section 3(2), before the court can find liabilitynust be satisfied either that
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) the defendant specifically intended to refer @ phaintiff or exploit the
plaintiff's name or reputation, or

° the name was expressly or impliedly connected migterial or details that
allow the public or a member of the community iniethplaintiff lives or
works to recognize, on the same occasion or orhanoiccasion in the
course of a “program of advertisement or promotitdmt the reference is
to the plaintiff and not to others having the sama similar name.

Section 3(3) would likely prevent a successful laivey someone who was or might be
inadvertently associated with another in the coofsalvertising unless the manner in
which the name was used would clearly lead to suncassociation.

(c) Portrait Appearing in a Group

In the case of unauthorized use of a portrait efglintiff in a picture of a group or
gathering, section 3(4) specifies that there i§atmlity unless the plaintiff is either

° identified by name or description, or made to gtaat in some manner, or

° recognizable, and the defendant intended to exqbleiplaintiffs name or
reputation by using the picture.

(d) Specific Forms of Advertising and Promotion

If the plaintiff alleges that the defendant used fHaintiffs name or portrait without
consent to advertise or promote the sale of a nawespor other publication, or the
services of a broadcasting undertaking, sectiol)&)®rovides that the defendant is not
liable unless the plaintiff establishes that theneaand portrait was used specifically in
connection with

° the readership, circulation or other qualitiestié newspaper or other
publication, or

° the audience, services or other qualities of thadicasting undertaking.

In other words, liability would only arise from wrthorized use of a nhame or portrait in
advertising a newspaper or magazine if the purpdske advertising is to promote sale
and circulation of the publication, or increase ievership or use of the services of the
broadcaster. If the publisher or broadcaster bawghat it had some other purpose, such
as to connect the name or portrait with some pomibthe content of the publication or
broadcast, the plaintiff would have no claim unther Act.

Section 3(5)(b) deals with advertising and promotiad goods or services produced or
supplied by sponsors. It requires the plaintifptove that the plaintiff's name or portrait
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was used specifically in connection with the goadsservices or with the sponsors.
Section 3(5)(b) is confined to a radio or telewsiprogram ‘“relating to current or
historical events or affairs, or other matters ablg interest.” It is unclear why the
provision was restricted to broadcast dealing whif type of subject-matter.

3. Litigation Under Section 3

Few claims appear to have been made under sectodh@ Privacy Actand none have
succeeded to date.

One of the very few cases decided under sectimv@\ved a bodybuilder who agreed to
pose for a photograph for a particular magazind, rfefused to sign a consent to
unrestricted use of the photograph. The photogetfshcted considerable attention, was
widely distributed and the photographer caused ibeé reproduced on posters for sale.
The bodybuilder sued the photographer for unautbdruse of his portrait under section
3(2).

Only the bodybuilder’'s torso had appeared in thet@yraph, however, and the court
interpreted section 3 to require that a “portrai’a recognizable likeness of the plaintiff.
As there was no recognizable likeness, the courtddhat the public would not associate
the photo with the plaintiff bodybuilder and dissesl the claini®

In a second case, the plaintiff was a well-knowanEh chef who had consented to the
use of his name in the corporate and business naf@esulinary school. Later, after the
plaintiff had ceased to hold an interest in theifess, he sought to terminate his consent
and sued the company operating the school undéose® of thePrivacy Actfor the
unauthorized use of his name.

The court held that the original consent to usihefplaintiffs name remained in effect as
part of a contractual arrangement and could nowrblaterally withdrawn. While this
was a complete answer to the claim, the courtfalsod that the culinary school had built
its own name and was trading on its own reputatibnerefore, there was no exploitation
of the plaintiff's name within the meaning of secti3>’ As the plaintiff was quite well-
known, and the school clearly valued the goodvafiatiated with having the plaintiff's
name in its corporate name by stipulating in a i@otfor its continued use, this appears
to require quite a high standard of proof in claionsder section 3 of either the
defendant’s intent to exploit a name or reputat@nrthe probability that the public would

56. Joseph v. Danieldbid., The plaintiff also sued on the basis of misappetion of personality at
common law. While the court dismissed this clasnaell as the claim based on tRavacy Act it
apparently treated the common law tort as beingxistence in British Columbia, without discussing
whether s. 3 supplanted the common law tort.

57. Dubrulle v. Dubrulle French Culinary School Lt2000), 8 C.P.C. (4th) 180. As idoseph v.
Daniels supra note 55, Dubrulle sued both for misappropriatdrpersonality at common law and
unauthorized use of his name under s. 3 oftlieacy Actand the court considered both heads of the
claim, apparently assuming that the common law ¢aisted concurrently with the statutory one
created by s. 3.
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associate the plaintiff with the subject-mattette advertisement or promotion.

D. MISCELLANEOUS PROVISIONS: SECTIONS 4 AND 5

Section 4 requires an action under Brevacy Actto be brought in the Supreme Court of
British Columbia, notwithstanding anything in anethAct. Thus, the action must be
brought in the Supreme Court even if the amountarhages sought would otherwise
bring the claim within the small claims civil judistion of the Provincial Courf As
sections 2(1) and 3(1) of the Act specify that actdamage is not a prerequisite to
liability, however, there is no requirement to jplesnd prove loss in a specific amount.

Section 5 provides that an action or a “right ofiat” i.e. a claim, under the Act for a
violation of privacy or unauthorized use of a namngortrait is extinguished by the death
of a person whose privacy was allegedly violateavbose name or portrait is alleged to
have been used without authorization. Thus, uniikast tort actions, an action under the
Privacy Actcannot be commenced or continued on behalf optamtiff's estate if the
plaintiff dies.

Sections 4 and 5 give the statutory torts underPiieacy Actfeatures that are shared
with the torts of libel and slander, often referrem collectively as “defamation.”
Defamation actions must also be brought in the &aprCourt regardless of the amount,
if any, claimed in damagé&and a right of action for defamation also end$ilie death
of the person allegedly defam&.

There are certain similarities between defamatiorone hand and violation of privacy
and unauthorized use of a name or portrait orataroon law analogue, misappropriation
of personality, on the other. The harm producelbyour torts is generally intangible
and often it is not readily quantifiable. In defation the harm is damage to someone’s
reputation. Damage to reputation can also be drikeoconsequences of a violation of
privacy or exploitation of someone’s name or phoapdic image. The same facts may
conceivably support a claim for defamation and heotunder thePrivacy Act It is
appropriate and efficient to try them before themsaourt in the same action. For these
reasons, the presence of sections 4 and 5 iRrtliacy Actis unsurprising.

Ill.  REFORM OF THE PRIVACY ACT
A. |s AGENERAL PRIVACY STATUTE STILL NEEDED?

When thePrivacy Actwas passed, the law of privacy in Canada was wedgveloped.

58. That monetary limit is $25,000 at the time oftwg: Small Claims Court Monetary Limit Regulatjon
B.C. Reg. 179/2005.

59. Small Claims AGtR.S.B.C. 1996, c. 430, s. 3(2).

60. Hatchard v. Megd€1887), 18 Q.B.D. 771. See alEstate Administration AcR.S.B.C. 1996, c. 122,
s. 59(1)(a). The rule is otherwise in the casglarider of title or goods, and a personal reprasigat
may commence or maintain an action on behalf obtlager's or manufacturer’s estate.
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The statements of officials reported in the pressha time indicate that the Act was
originally conceived as a flexible instrument ttoal the courts wide latitude to arrive at
a reasonable and just result in each éhs&here was little in terms of established legall
principle relating to the protection of privacy gaide the courts in applying the Act. In
commenting on this in the same year as the Br@islumbiaPrivacy Actwas passed, the
Ontario Law Reform Commission s&f:

[L]itigation under this statute will fight over thground of what is reasonable in each case
- a situation which, under our legal process, resday reference to the general problem
of protection of privacy faced by the plaintiff @evant, prejudicial to the defendant, and
not something which should properly be considenethle court. This legislation is fine
as it goes, but, absent what would amount to a celngmsive code of privacy, setting
definitive norms for information trafficking, comir of the means and physical
implements for invading privacy, control of psyabgical in-depth testing, input and
disclosure standards for school, medical and gowertal records, and all of the rest - in
the absence of clear legislative policy in relatiorthe larger problem of privacy, in short

- then this statute standing alone could easilpimeca well-intentioned dead letter...

Whether the British ColumbiBrivacy Actis a “dead letter” is open to debate, but it is
indisputable that in the intervening decades, otlagislation has supplied many
“definitive norms” in the area of protection of yacy. TheCriminal Codenow prohibits
interception of private communications without cems? It also provides for the offence
of “criminal harassment,” which covers some fornfisconduct that arguably could be
characterized as invading the privacy of the vidmComplex legislative restrictions
now govern the handling of information concernindividuals by both governments and
private entitie€® The Privacy Actmust now be applied against the backdrop of legal
policy that places a higher value on privacy.

Some privacy-related regulatory statutes now ircdoprovide for civil remedies. For
example, section 57 of tiieersonal Information Protection A&t (PIPA) gives the right
to sue for damages for actual harm caused by &lifaan organization’s obligations to
safeguard personal information under that Act a tbgulations made under it. A
prerequisite for liability under section 57 of PIFAthat the Privacy Commissioner must

61. Seeuwpra, notes 5, 10, 13-15.

62. Ontario Law Reform CommissioReport on Protection of Privacy in Ontarf@oronto: Dept. of the
Attorney General, 1968) at 68-69.

63. Suprgnote 7, s.184. See also ss. 184.5, 193, 193.1.

64. Ibid., s. 264. Section 264(2)(a) and (c) specify, rebpely, two forms that criminal harassment of
another person may take: “repeatedly following frglace to place the other person or anyone known
to them” and “besetting or watching” a dwellingdse or workplace of another person. These
behaviours are among the activities commonly reteto as “stalking,” about which more is said later
in this paper. When these activities take plaica public area, they may not currently be tortious
under thePrivacy Act

65. Seeuspra, note 1.
66. Suprag note 1.
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previously have made an order against the orgamizair the organization must have
been convicted of an offence under the Act in respethe conduct that caused the harm.
At the federal level, thPersonal Information Protection and Electronic Davents A
(PIPEDA) provides for a similar civil remedy thatoavs the Federal Court to award
damages to a complainant in respect of certairaeentions of the Act

The question may be asked whether Rneacy Acthas been overtaken and superseded
by the deterrent aspects of the criminal law priows and the more specific privacy-
related statutes like PIPEDA and PIPA. In the lyefarty years since it was enacted,
relatively few cases have been decided under tbeirmal Privacy Act and very few
actions have succeeded. Should it be retainelt?at a

This is the age of the webcam, identity theft, dath mining. The ever-expanding ability
of digital and other technology to intercept comimations, reveal to others what we
wish to keep secret, and invade private spacesdiseém to call for more protection of
privacy rather than less, at least where no legiténtountervailing interest such as public
safety is in question.

Several other provinces have general privacy gatsimilar to thé’rivacy Act These
too coexist with PIPEDA or the provincial equivalémthose jurisdiction§’

The statutory rights of action for damages und&BBA and PIPA are narrow in scope.
They are auxiliary mechanisms supporting the reégnfascheme of those Acts. The
general statutory tort under section 1 of Ewevacy Actextends to any situation in which
a court finds that a violation of privacy has ocedt

The possible overlap of civil remedies in some sasbere both th&rivacy Actand a
more specific statute like PIPA may apply to thensafacts should not be cause for
concern, since the remedies would apply to the das® Multiple causes of action in
respect of the same loss do not result in multigleoveries. They simply provide
concurrent grounds on which to base the same award.

Without a general civil remedy for violation of paicy, conduct that does not involve the
misuse of personal information and that does rexthréhe level of criminality, but which

67. Suprag note 1.

68. Section 16(c) of PIPEDA provides for an awafddamages, including damages for humiliation
suffered by the complainant, in respect of a caetéion of Division | or Schedule | of the Act.

69. Section 26(2)(b) of PIPEDA provides that thev&aor in Council may order that Part 1 of PIPEDA
does not apply to an organization, an activityaalass of organizations or activities with resgect
the collection, use or disclosure of personal mation within a province, if satisfied that
substantially similar provincial legislation apiéhere to the organization, activity, or classPA?
has been the subject of a federal order in coumdiler s. 26(2)(b) of PIPEDA declaring that it is
substantially similar to PIPEDA and therefore @threr than PIPEDA, governs the collection, use and
disclosure of personal information by organizatians British Columbia that are within the
constitutional jurisdiction of the provincial Letature. Sedrganizations in the Province of British
Columbia Exemption Orde6.0.R./2004-220.
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is still offensively invasive, might not be subjéctany legal sanction. While a common
law tort of invasion of privacy is beginning to texognized in some Canadian provinces,
British Columbia is not one of them. British Coloia courts have clearly refused to
recognize such a tort apart from section 1 ofRhgacy Act’® The high value given to
privacy in present-day society warrants retentiba general civil remedy.

Tentative Recommendation 1

1. ThePrivacy Actor an equivalent statute providing a right to siee violation of
privacy should be retained.

B. LIABILITY FOR VIOLATION OF PRIVACY

1. The Burden of Proof
(@) General

It was noted earlier that a plaintiff suing for kbon of privacy must prove that the

defendant acted “wilfully and without a claim ofhi””* and that this has been interpreted
to mean that the defendant must have known or otaghive known that the conduct
complained of would violate the plaintiff's privacy

Similar wording found in the corresponding Acts twfo other provinces has been
interpreted in a similar fashidA. The Privacy Act of Manitoba uses the words
“substantially, unreasonably, and without claimright.””* This may arguably be an
even higher burden of proof.

It is unusual in civil matters to require a plaihto prove a subjective state of mind on
the part of the defendant. The unusually strindemtien of proof may explain in part
why so few claims have succeeded under the praliReivacy Acts In Hollinsworth,

for example, the court held that a patient who badsented to his surgery being filmed
for medical instructional purposes had no claimisgjaa broadcaster whose employees
showed it on the news several years later. Theg @®en the film by the filmmaker in
violation of the terms of the plaintiffs originatonsent. The court absolved the

70. Lord v. McGregoysupra note 9;Hung v. Gardinersuprg note 9.
71. Privacy Actsuprg note 2, s. 1(1).
72. Hollinsworth v. BCTV, supra,note 42.

73. SedPeters-Brown v. Regina District Health Boasdipra note 9. Thérivacy Act R.S.S. 1978, c. P-
24, s. 2 and thBrivacy Act R.S.N.L. 1990, c. P-22, s. 3(1) contain wordidgnitical to that of s. 1(1)
of the B.C.Privacy Act

74. Suprag note 6, s. 2(1). IBingo Enterprises Ltd. v. Plaxtqd986), 26 D.L.R. (4th) 604 (Man. C.A.);
leave to appeal refused (1986), 74 N.R. 236n (S)Gh@ Manitoba Court of Appeal appeared to
indicate that “substantially” meant the plaintifist have suffered adverse consequences, although s.
2(2) of the Act declares that an action for viaatiof privacy may be brought without proof of
damage.
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employees of liability on the ground that they diot have reason to believe that the
plaintiff's expectation of confidentiality continde

Would it be acceptable, however, to impose liapititr inadvertent or negligent breaches
of privacy? Should there be some middle grounavéen forcing the plaintiff to prove
the defendant’s subjective intent to violate thaindlff's privacy on one hand, and
liability without fault (strict liability) on the other?

The Hong Kong Law Reform Commission considered #mainvasion of privacy should
engender liability only if it is intentional or rkless. It reasoned that indifference on the
part of the defendant is equally culpable as dimgeintion. It also considered, however,
that if the defendant knows that a loss of privaoyld be the consequence of the
defendant’s act, the defendant’s conduct couldibtyjcharacterized as intentiorfal.

(b) Burden of Proof in Other Provincial Privacy t&c

The Manitoba, Saskatchewan and Newfoundldivacy Act also stipulate that
wilfulness and absence of a claim of right are ®e$sleaspects of the tort of violation of
privacy. They relieve to some extent against iffedlty of proving the state of mind of
the defendant by declaring that certain forms ofduzt amount to a violation of privacy
in the absence of evidence to the contrary. Thamgkes of conduct deemed to be
privacy violations in the SaskatchewBnvacy Act which closely resemble those in the
Newfoundland and Manitoba statutes, are as follows:

(a) auditory or visual surveillance of a persoraby means including eavesdropping,
watching, spying, besetting or following and whetloe not accomplished by
trespass;

(b) listening to or recording of a conversationwhich a person participates, or
listening to or recording of messages to or froat {erson passing by means of
telecommunications, otherwise than as a lawfulypiduereto;

(©) use of the name or likeness or voice of a pefepthe purposes of advertising or
promoting the sale of, or any other trading in, @anyperty or services or for any
other purposes of gain to the user if, in the ocews the use, the person is
identified or identifiable and the user intendeceiploit the name or likeness or
voice of that person; or

(d) use of letters, diaries or other personal doets of a person;
without the consent, express or implied, of thesperor some other person who has the

lawful authority to give the consent is prima faeiadence of a violation of the privacy of
the person first mentioned.

75. Hong Kong Law Reform Commissiddivil Liability for Invasion of Privacy2004) at 134.
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(c) Burden of Proof Under the Uniform Privacy Act

The approach taken in thgniform Privacy Actpromulgated by the Uniform Law
Conference of Canada is somewhat diffeférithe corresponding section in tbaiform
Privacy Actdoes not impose an onus on the plaintiff to preilfulness. It simply states
“Violation of the privacy of an individual by a m is a tort that is actionable without
proof of damage.” The Uniform Act then providesan-exhaustive list of examples of
acts amounting to a violation of privacy, all ofielnare intentional.

The list of examples of conduct deemed to be pyivaolations in section 3 of the
Uniform Privacy Actis similar, except that it contains no countergarparagraph (c)
above. It also contains an additional example foonhd in the existing provincial
Privacy Acs regarding the dissemination of information altmuindividual contrary to a
statute or regulation, or in breach of a confideawe for a purpose other than the one for
which the information was provided. (This latteoyasion in theUniform Privacy Act
which dates from 1994, has now been superseded IBEDA and its provincial
equivalents.)

(d) Reformulation of the Burden of Proof

Strict liability for violation of privacy would beonerous in terms of ordinary social
interaction. It would penalize purely accidentaddes of privacy, like opening the wrong
door and revealing someone in a state of undress @yuple in an intimate embrace.
There should be something in the nature of fagjtired for the imposition of liability.

Requiring the plaintiff to prove that the defendamtended to violate the plaintiff's
privacy, as the current interpretation of secti¢h) bf the British Columbidrivacy Act
does, nevertheless imposes an onerous burden opldheiff. Seldom will direct
evidence of intent be available. The plaintiff wibrmally be able to point only to the
defendant’s acts and their consequences. In tbe @lother intentional torts, this is all
that is required of the plaintiff, because in ttav persons are normally presumed to
intend the consequences that would flow reasonatdynaturally from their acté. It is
reasonable to put the onus on the defendant todate evidence that the intrusion and
other consequences were unintended, including pe@ef a “claim of right” that would
justify or excuse the defendant’s conduct if thetdehad been as the defendant believed
them to be.

We are inclined to agree with the Hong Kong LawdRef Commission that recklessness
(indifference as to the consequences of an acatbenm of conduct) is equally culpable as
direct intention. As such, recklessness on theqiahe defendant as to the consequences
of intrusive acts or behaviour for the plaintiffgivacy should be capable of satisfying

76. Uniform Law Conference of Canad@ioceedings of the Seventy-Sixth Annual Meef@tiawa:
ULCC, 1994) 48 and 216.

77. South Wales Miners’ Federation v. Glamorgan CoalmPany, Limited [1905] A.C. 239 at 244
(H.L.); Linden,Canadian Tort Law7th ed. (Markham, Ont.: Butterworths, 2001) at 34
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the intentional element of the tort of violation pfivacy. The phrase “wilfully, and
without claim of right” should be replaced in seatil(1l) of thePrivacy Act by
“intentionally or recklessly.” Section 2(2) coutd amended to preserve the defence of
claim of right in substance by stating that anaatonduct is not a violation of privacy if
the defendant honestly believed in a state of fantker which the act or conduct would
be legally justified.

This change is a slight departure from uniformitghwthe corresponding provisions of
the counterpart provincidrivacy Acs, but it should bring greater clarity to section)1(1
The minor textual difference it would introduce vdibe more than offset if the list
(reproduced above) now found in the other provineiavacy Acs’® of types of conduct
deemed to amount to a violation of privacy in thesence of contrary evidence were
incorporated into the British ColumbRrivacy Act Paragraph (c) of that list is to much
the same effect as the existing section 3 ofRheacy Act but more succinct. It could
replace that section. These changes would harmotheePrivacy Act with its
extraprovincial counterparts to a much greaterrttean is now the case.

Tentative Recommendation 2

2. (a) Section 1(1) of therivacy Actshould be amended to substitute “intentionally or
recklessly” for “wilfully and without a claim of ght.”

(b) Section 2(2) should be amended by the additiaparagraph providing that an act
or conduct is not a violation of privacy if the acthonestly believed in a state of facts
under which, if it had been true, the act or cortduould be legally justified.

(c) Section 1 should be amended to correspond etlibr provincialPrivacy Actsby
providing that the following are deemed to be Miolas of privacy in the absence of
evidence to the contrary:

® auditory or visual surveillance of an individuy any means including
eavesdropping, watching, spying, besetting or falhg and whether or
not accomplished by trespass;

(i) listening to or recording of a conversation iwhich an individual
participates, or listening to or recording of megea to or from that
individual passing by means of telecommunicatiatiserwise than as a
lawful party thereto;

(i)  use of the name or likeness or voice of adividual for the purposes of

78. The list of deemed violations of privacy foundhe three provincial privacy statutes is prefdrto
that in theUniform Privacy Actbecause it does not contain the provision deakity misuse of
personal information that is now superseded by BWEBnd PIPA, and does contain a version of the
tort of unauthorized use of a name or portrait thahuch more succinct than s. 3 of #rgvacy Act
and could replace s. 3 altogether.
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advertising or promoting the sale of, or any othrading in, any property
or services or for any other purposes of gain ® tiser if, in the course of
the use, the individual is identified or identifiatand the user intended to
exploit the name or likeness or voice of that iichlial; or

(iv)  use of letters, diaries or other personal doents of an individual;

without the consent, express or implied, of theviddal or some other person who has
the lawful authority to give the consent

(d) Section 3 should be repealed.

2. Protection of Privacy Interests in a Public Plae

(@) General

When we leave our homes or any other enclosed spaocee degree of observation by
others is inevitable. We cannot expect that whatde in public will not come to the
notice of others, or that no consequences will flawhe natural course of events from
exposure to the public gaze.

Few of us would assume, however, that merely vergwutside our dwellings results in
a surrender odll of the interests commonly understood to be embragethe concept of

“privacy.” These extend to a certain level of mdpfor individual autonomy within a

social setting. For example, we expect to be tbieteract normally with other members
of society without being subjected to close sulaede, persistent following, or

interception of our communications.

The Supreme Court of Canada has affirmed that giioteof individual privacy against
state intrusions is among the chief purposes ofgtlerantee in section 8 of the Charter
against unreasonable search and seiZufEhe Supreme Court of Canada has also stated
that the protection of section 8 is not linked withspass to private property by agents of
the state, and that the section protects “peopleplaces.®’® While made in addressing
guestions of searches and seizure in the contexirafnal and constitutional law, rather
than the sphere of civil wrongs, these are strdaatesents by the highest court in the
country lending support to the view that legitimgtevacy interests do not end once
citizens have left their dwellings or other conedtaccess spaces.

The current interpretation of therivacy Act precluding recognition of a reasonable
expectation of any level of privacy in a place thappens to be visible by the public,
even in a dwelling, might therefore surprise therage citizeff The case which firmly

79. Hunter v. Southam Incsuprg note 9 at 159-160.
80 Ibid., at 158-159R. v. Dyment[1988] 2 S.C.R. 417 at 428-429.

81. See above in Chapter Il under the heading Régsonable Expectations of Privacy.”
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established the current interpretation in Britislolunbia, Silber v. BCTV? was
influenced by older U.S. case authority that gdheraxcludes a legally enforceable
expectation of privacy in a public setting. Thaditional U.S. law with respect to privacy
was summarized by Prosser in 1960: “On the pudtiieet, or in any other public place,
the plaintiff has no right to be alone, and it & invasion of his privacy to do no more
than follow him about®

Decisions holding that no reasonable expectatioprivacy whatsoever can exist in a
public setting have attracted criticism, howev&Vriters have argued that normal social
interaction does not imply a complete waiver of rgveariety of legitimate privacy
interest and that the law should protect againghlly offensive intrusions in public
places.®* When someone is carrying out ordinary activiiesa public place, such as
walking down a street, sitting on a park benchc@mnmuting to and from the workplace,
it is reasonable to expect only casual observatpmthers. Unwanted and persistent
attention from others in settings such as theseoaonhes on personal autonomy no less
than in a private on€. It imposes constraints on the ability to move wtteeely and to
choose those with whom we wish to communicate asd@ate.

Moreover, to deny the possibility that a degre@mfacy worthy of legal protection may

persist in a public setting is to deny a basis footecting against deliberate and
oppressive harassment when it occurs in a pubbcepl The subject of stalking is

addressed specifically later in this Consultati@pé?, but the desirability of curbing the

kind of behaviour falling into the category of hesment provides another reason to
recognize and protect a residual degree of privhaly survives when we venture out into
society, as we must in our daily lives.

U.S. law has moved away from the narrow view sunmedr by Prosser in 1960
regarding privacy in a public setting. Extensiveveillance or persistent following of a
person in public is now held to be a tortious inwasof privacy if it lacks legal
justification and is persistent, harassing, or asomablé® One well-known case
affirming this proposition involved a freelance pdgrapher who pursued Jacqueline

82. Supra note 23.
83. Prossersupra note 18 at 391 citinGhappell v. Stewar33 Atl. 542 (1896).

84. Paton-Simpson, “Privacy and the ReasonablenBiaraThe Protection of Privacy in Public Places”
(2000) 50 U. Tor. L.J. 305 at 308. A.J. McClurg,American writer, urges a redefinition of the tort
of invasion of privacy as recognized in the U.Scamprise a concept of “public privacy” to protect
against intrusions on personal autonomy in a seetiing: McClurg, “Bringing Privacy Law Out of
the Closet: A Tort Theory of Liability for Intrugis in Public Places” (1994-1995), 73 N.C. L. Rev.
989 at 995.

85. Paton-Simpsorbid. at 323.

86. Paton-Simpsoiihid., citing Galella v. OnassisA87 F. 2d 986 (2nd Cir., 1973 ader v. Gen. Motors
Corp, 255 N.E. 2d 765 at 771 (N.Y. Ct. App., 1970)plfson v. Lewis924 F. Supp. 1413 at 1420
(E.D. Pa. 1996)Kramer v. Downey680 S.W. 2d 524 (Tex. App. 5 Dist. 1988)ymmers v. Bailep5
F. 3d 1564 (11th Cir. 1995).
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(Kennedy) Onassis and her children obtrusively ylears®” Ms. Onassis was able to
obtain an injunction prohibiting the photograph®mi coming within a specified distance
of her and her children. Another celebrated clisgtriating the same principle concerned
the consumer advocate Ralph Nader, who was thettafgystematic surveillance aimed
at discrediting or discouraging hiff.

In England as well a concept of “public privacy”’apparently evolving. While English
law does not yet recognize a tort of invasion afguy?° the action for breach of
confidence has been extended to protect againstosiise of information about an
individual’'s private or family life even if the iafmation is derived from observation of
the individual in a public setting. This development was influenced by article 8hef t
European Convention for the Protection of HumanhRBig([European Convention), as
incorporated into English law by section 6 of tieman Rights Act 1998 Article 8 of
the European Convention prescribes that “Everyaweahright to respect for his private
and family life.”

The New Zealand Court of Appeal has taken a bdg@roach, eschewing extension of
the breach of confidence tort and holding instezat & tort of “public disclosure of
private facts” exists in New Zealafid. Liability results under this tort if facts in gt

87. Galellav. Onassigbid.
88. Nader v. General Motors Corporatipsupra note 86.
89. Wainwright v. Home Officg2003] 3 W.L.R. 1137.

90. Campbell v. MGN Ltd[2004] 2 A.C. 457 (H.L.). Breach of confidence He®n described assai
generiscause of action with roots in both equity and canrfaw. It allows for enforcement of an
equitable principle that someone who has receiadidential information under an obligation to
preserve that confidence must not disclose thenmdition or use it to the detriment of the persom wh
communicated it in confidenceAC Minerals Ltd. v. International Corona Resourddd., [1989] 2
S.C.R. 574 at 61%lavutych v. Bakef1976] 1 S.C.R. 254. The traditional preregessiof the cause
of action for breach of confidence in Anglo-Canadiaw are: 1. the information in question must be
confidential; 2. the information must be commurechin confidence; 3. misuse of the information by
the party receiving the information to the detrimehthe party who communicated tAC Minerals
Ltd. v. International Corona Resources Ltsupra In Campbell v. MGN Ltd.supra however, the
House of Lords held that the values stated inlegi@ and 10 of the European Convention were
reflected in the tort of breach of confidence. Timelerlying value protected by the action for bheac
of confidence is now not only the duty of good Hadtttaching to receipt of confidential information,
but in addition the protection of human autonomg dignity, part of which is the right to controleth
dissemination of information about one’s private:lper Lord Hoffmann at para. 51. Gampbelithe
House of Lords awarded damages to a supermodgufalication of a photograph of her leaving a
meeting-place for post-addiction group therapy tioge with information disclosing details of her
addiction and frequency of therapy sessions (sofme&hich were inaccurate). The fact that the
photograph was taken in a public place and theestiljjas a celebrity did not absolve the defendant
publisher of liability for publishing the informati, because it was of such a nature that its patiic
served no countervailing public interest.

91. 1998, c. 42.

92. Hosking v. Runting[2004] NZCA 34. Public disclosure of private tgés one of the four categories
of privacy torts described by Prosser. See abomiemthe heading “The Concept of Privacy” in
Chapter II. The tort outlined by the New Zealarnulu® of Appeal is not fully identical with the tort
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of which there is a reasonable expectation of pshare disclosed, unless the facts are a
matter of legitimate public concern justifying pighkion in the public interest. Whether
a reasonable expectation of privacy exists dependshether the disclosure would cause
substantial offence to a reasonable person inafiicplar circumstances. Applying this
principle to a case in which photographs of thddcan of a celebrity were taken while
they were being pushed in a stroller on the stteetCourt of Appeal held this act did not
reach such a level of offensiveness as to amouatpiavacy infringement. The parents’
action for an injunction to restrain publicationsadismissed.

These developments elsewhere highlight a need dssess the interpretation of the
Privacy Actin Silber v. BCTVand, in our view, to reverse®t. It is unrealistic to limit
legal protection of privacy in the civil spheredctivity in enclosed spaces not observable
from the outside. The normal expectations of en& in regard to freedom from
interference with their personal autonomy go beythad. While the degree of privacy
that can reasonably be expected in public placebu®usly lower than in a dwelling or
other private space, it is more than nil. It ed®o the ability to move freely about,
associate with others and participate normally aciety without being subjected to
oppressive attention, illegal or unreasonable sliawmee, or other forms of harassment
from others. As one writer has sdid,

[T]here is a need to re-conceptualize public s@ecshared space, with mutual rights and
responsibilities, rather than as a realm where mudignity and individual rights are
subject to the whims of others.

Given that the interpretation of the Act$ilberis well-established, however, protection
of a residual privacy interest in a public place caly take place for the purposes of tort
law in British Columbia if théPrivacy Actis amended to overrule that interpretation.

(b) Balancing Privacy with Competing Interestaifublic Place

How far a legally recognized residual “public pgya interest should extend is a
complex question. Clearly, it must be balancechvabmpeting legitimate interests.
There is a qualitative difference between a prdssiqgrapher capturing the image of
someone in a crowd merely to obtain a crowd phatw singling out that individual
engaged in normal activities not aimed at attrgcttention or publicity, persistently
following him or her about, getting in the indivalls way and snapping photos
repeatedly in an obtrusive and obnoxious manneithd first case, there is no significant
interference with personal autonomy. In the seamas®, there is. The individual would
feel harassed, inhibited in his or her freedom ovement, and would experience a loss
of anonymity. The first instance may represent ghesuit of a legitimate commercial
purpose outweighing the negligible loss of anonymithile the second would be widely

of public disclosure of private facts in U.S. lavawever.
93. Ibid. at para. 259.
94. Suprag note 23.
95. Paton-Simpsorsuprg note 83 at 346.
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viewed as an abuse. Of course, it is not alwaysasy to draw the line.

(c) Video Surveillance of Public Places: A Cas®oint
® General (Untargeted) Surveillance by PubligtAorities

Most would agree that persistent, close surveilaat an individual’'s movements by
another individual, conducted without a legitimatgeerest or purpose, ought to be
classified as a violation of privacy. There wob&la much greater divergence of opinion
on whether the use of continuously recording sliareie cameras in places to which
there is unrestricted public access should be aiiyitlassified if the purpose is to curb
crime or to meet other public safety concerns. edidsurveillance of public areas
represents an example of the difficulty of balagganivacy with other interests.

In one sense, incidental recording of the actisibé law-abiding persons within the range
of the camera might be said to resemble the casuhtlisinterested observation of others
that necessarily occurs in any public area. Tle@rguably a significant distinction in
the degree of intrusiveness between surveillanee sifecific individual and surveillance
of an area, particularly one in which the expeotatf privacy cannot reasonably be very
high.

The sense of added safety that surveillance cameaigdring in areas where citizens feel
vulnerable to crime or possibly terrorist attaakglsas airports and mass transit facilities,
has an unquestionable appeal. There seems to lghalevel of tolerance for the
presegé:e of the cameras despite uncertainty akeip dctual effect on the volume of
crime.

It is equally arguable that systematic video sulamte of public areas by public
authorities produces a sense of inhibition and ¢dsssonymity that operates as an undue
constraint on liberty and freedom of associatidrhe former Privacy Commissioner of
Canada and the present Information and Privacy Ossmmer of British Columbia have
espoused this positio. They maintained that systematic, continuous visleweillance

96. Public surveillance cameras are far more peewah the U.K., where video surveillance is knaam
“CCTV,” than in Canada. In 2005, an 18-month gtad 14 CCTV systems throughout Britain
conducted for the Home Office revealed relativelganclusive results in terms of their effect in
reducing crime. In only two of the 14 cases caaldtatistically significant reduction of crime be
attributed to CCTV. In some cases increases inntidence of crime were noted. In others there
was evidence that the cameras may have led toisppeadement of criminal activity to other areas.
Reductions in particular types of crime were natedome areas with no significant change in others:
Gill et al., The impact of CCTV: 14 case studi®sline Report 15/05 (London: Home Office, 2005).

97. According to the Information and Privacy Consioa of of British Columbia, “[T]here are
qualitative differences between being observedaihsand being systematically observed by police,
regardless of what one is doing. Absent proof thdto surveillance is a cost-effective and useful
tool in combating crime in specific cases, therefdts use should be avoided....” Office of the
Information and Privacy Commissioner (B.CSgrvice Plan 2003-2008&t 3. See also Office of the
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of public places is justifiable only to addressuarent and pressing need and then only
when conducted with no more than the necessary déwetrusiveness.

The privacy commissioners’ stance is based in parthe fact that surveillance of the
general public involves collection of informatiohcaut individuals and therefore must be
carried out in accordance with the fedd?alvacy Act® or its provincial counterparts such
as British Columbia’$reedom of Information and Protection of Privacyt Aowhen it is
done by public authorities subject to those Actsalso has a firm basis, however, in
several Supreme Court of Canada decisions thagnem a potential for erosion of
privacy and civil liberties through widespread ntoring of the activities of citizen?

In R. v. Wongwhere warrantless video surveillance was heldet@ breach of section 8
of the Charter, the majority in the Supreme Coaid:¥*

[G]eorge Orwell is his classic dystopian noi®84 paints a grim picture of a society

Privacy Commissioner of Canadeetter of Finding to D. Loukidelis, Information arfrivacy
Commissioner of British Columbia, regarding theusttand proposed installation by the RCMP of
surveillance cameras in Kelowna, B,G4 October 2001. (Following installation of antiauous
recording video camera by the RCMP in 2001 on dipwreet in Kelowna with plans to install
numerous others, the Information and Privacy Comioi®r of B.C. lodged a complaint under the
federal Privacy Actbecause of the Solicitor-General of Canada’s gigion over the RCMP. The
Privacy Commissioner of Canada concluded that thirruous video surveillance of the general
population was a violation of the Act. His conatuswas supported by a legal opinion later obtained
from the Hon. Gérard La Forest, a former justitthe Supreme Court of Canada. As of May 2007,
the opinion dated April 5, 2002 is found online &ttp://www.privcom.gc.ca/media/nr-
c/opinion_020410_e_asp.)

98. Suprag note 1. ThéPrivacy Act(Can.) prohibits the collection of “personal infaation” (generally,
any information about an identifiable individualcoeded in any form) by a federal government
institution except in accordance with an operapnggram or activity of that institution: s. 4. dlso
restricts the use that may be made of any persaf@imation that is collected by a government
institution: ss. 7, 8. Arguably, video surveilt@nwithout recording is not “collection” of persona
information, although it normally involves a reciorgl within a certain interval that exists until the
images are replaced by a new recording in theingtval. The length of the interval depends am th
specifications of the equipment. The position tté Privacy Commissioner of Canada is that the
capture of an individual's image by a surveillagaenera constitutes information about an individual,
such as the individual's whereabouts and behavatuthe time of recording as well as visual
identification information and as such constituties collection of personal informatiohetter of
finding to David Loukidelis, Information and Priva€ommissioner of B.C., regarding the actual and
proposed installation by the RCMP of surveillanaeneras in Kelowna, B.COctober 4, 2007bid.

99. Suprg note 1. FOIPPA prohibits the collection of persbinformation by a “public body” (a
provincial ministry, board, commission, agency,otier scheduled body, or a “local body,” i.e. a
municipal government, health authority, social sy body, educational body, or the governing
body of a profession) unless it is authorized byioder an Act, or is done for the purposes of law
enforcement, or the collection relates to and reagary for an operating program or activity of the
public body: s. 26. Use of personal informatioralyyublic body is restricted to the purpose forahhi
it was obtained or compiled, a use to which théviddal from which it was collected has consented,
or a use for which the information may be disclosBisclosure by a public body is prohibited except
for the purposes set out in ss. 33.1 and 33.2.

100. SeeR. v. Duarte[1990] 1 S.C.R. 3(R. v. Wong[1990] 3 S.C.R. 36R. v. Wisg[1992] 1 S.C.R. 527.
101. Ibid. at 47.
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whose citizens had every reason to expect that thary movement was subject to
electronic video surveillance. The contrast witle expectations of privacy in a free
society such as our own could not be more strikilpe notion that the agencies of the
state should be at liberty to train hidden camemasnembers of society wherever and
whenever they wish is fundamentally irreconcilabligh what we perceive to be
acceptable behaviour on the part of government.inAle case of audio surveillance, to
permit unrestricted video surveillance by agentthefstate would seriously diminish the
degree of privacy we can reasonably expect to emay free society...Moreover...we
must always be alert to the fact that modern medtadcklectronic surveillance have the
potential, if uncontrolled, to annihilate privacy.

While Wongwas a case of surreptitious video surveillance diotel room, it may be
usefully remembered that the fictional telescregewscribed by Orwell in his novéb84
were fully visible and omnipresent. Thus the exkngited in the majority judgment of a
society in which privacy and freedom had been resdlenonexistent was one
characterized by open, not clandestine, video dlanee by the state.

Elaborate guidelines issued by the Office of thierdmation and Privacy Commissioner
of British Columbia for the use of surveillance tgyss by public bodies have been
seminal, influencing similar guidelines issued tigep Canadian governmerif§. They
recognize that video surveillance of public areasy nsometimes be justified as an
exceptional step to address a real and subst@nthlem or danger. Key stipulations of
the guidelines are:

) the problem or danger that the video surveillaiscentended to solve or reduce
should be evidenced by specific, verifiable repaiftsncidents or public safety
concerns or other compelling circumstances;

° use of a surveillance system should be subjeet woitten policy, which should
deal with access to and use, retention and dispds@deo recordings;

) the surveillance system should be configured stodase restricted to identified
public areas where surveillance is a necessaryiamie deterrent and so as not to
monitor areas where there is a heightened expewctaif privacy, such as
washrooms or the interiors of adjacent buildings;

° the public should be notified through prominentdysplayed signage that
surveillance is or may be in progress.

102. See Office of the Information and Privacy Cdesioner of British ColumbiaPublic Surveillance
System Privacy Guideline®IPC Reference Document 00-01, January 26, 2B0Q. (Guidelines).
The B.C. Guidelines served as the model for guigsliissued in Ontario and Alberta, and heavily
influenced those more recently issued by the @&ffitthe Privacy Commissioner of Canada in 2006:
see Information and Privacy Commissioner of Onta@aidelines for Using Video Surveillance
Cameras in Public Place2001) at 2; Government of Albert@uide to Using Surveillance Cameras
in Public Areas(2004) online ahttp://foip.gov.ab.ca/resources/publications/SulaeceGuide.cfr
Office of the Privacy Commissioner of Cana@®C Guidelines for the Use of Video Surveillance of
Public Places by Police and Law Enforcement Auties{2006).
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It is unlikely that video surveillance of a pubkrea would be found tortious if it was

conducted in accordance with a privacy commissismgridelines aimed at ensuring that
privacy is infringed only to the minimum extent essary to serve a compelling state
interest, and any recordings made were wsgyfor the purposes authorized by a written
policy conforming to both the guidelines and thievant privacy statute.

If the video surveillance is carried out for puspe of law enforcement, as would most
often be the case, section 2(2)(d) of Bxevacy Actwould likely afford a defence to a
claim of violation of privacy in most cas&S. Surveillance of a public area carried out in
accordance with a privacy commissioner’'s guidelinesnot likely to be found
“disproportionate to the gravity of the crime ortteas under investigation” because the
element of proportionality is incorporated into theidelines themselves. Section 1(3)
also requires a court considering allegations ofawion of privacy based on section 1(1)
to have regard to “the nature, incidence and ocoasf the act or conduct....” If a
public safety or law enforcement need can be detratesd, the degree of intrusion is
minimal, and privacy commissioners’ guidelines éise of video surveillance have been
respected, it would be reasonable to expect thatatation would be found.

No tentative recommendation is made, thereforeafoamendment to deal specifically
with video surveillance of public places by puldigthorities.

(i) Surveillance of Public Areas by Private Person

So far we have been speaking of video surveillaotea publicly accessible area
conducted by public authorities. What of surveitla of a publicly accessible area by a
private person or organization?

Many of the arguments for and against the promosithat overt and untargeted video
surveillance by a public authority infringes uponvacy would apply with equal or
greater force to the same activity if it is privgteonducted. Arguably, private video
monitoring of a public area consists only of obsgg\general activity, not surveillance of
an individual. It is merely a robotic observatiohwhat a disinterested human observer
would see during a temporary presence in the area.

If, however, the privacy commissioners are cormedheir view that video surveillance
inherently concerns the collection of informatiooat individuals, namely the fact of
their presence and their behaviour in a particplace at a particular time, then the
restrictions of thePersonal Information Protection and Electronic Davents Acf*
(PIPEDA) and (in British Columbia) thHeersonal Information Protection AL (PIPA),
are engaged. These are, respectively, the fedadlprovincial Acts that govern the

103. See the subheading “7. Defences” in Chaptsupra
104. Supra note 1.
105. Supra note 1.
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collection, use and disclosure of personal infoiomty the private sectd?® They
require that the collection of personal informatiake place only with the knowledge and
consent of the individual to which it relates, excia specific case¥”

In a complaint against a security company that hesfalled surveillance cameras
monitoring a public street in Yellowknife, N.W.Ts aa marketing demonstration, the
Privacy Commissioner of Canada found that the #gceompany had contravened
PIPEDA by the collection of personal informatiorthaiut the consent of the individuals
concerned.

In so finding, the Privacy Commissioner stat®,

There may be instances where it is appropriateptdslic places to be monitored for
public safety reasons. But this must be limiteéhgtances where there is a demonstrable
need. It must be done only by lawful public auttiesi and it must be done only in ways
that incorporate all privacy safeguards set oulaly There is no place in our society for
unauthorized surveillance of public places by pevsector organizations for commercial
reasons.

In Eastmond v. Canadian Pacific Railwathe Federal Court of Canada appeared to
accept the position that video surveillance doeswnto a collection of personal
information for the purpose of PIPEDA, at leasvideo images are actually viewed at
some point®®

106. Part 1 (Protection of Personal Information tire Private Sector) of PIPEDA applies to all
“organizations,” which are defined to include asstions, trade unions, partnerships and persorts (bu
by virtue of s. 4(2)(a), not federal governmentitonions subject to th®rivacy Ac}, in respect of
personal information that is collected, used ocldsed in the course of commercial activity. Unsler
26(2)(b), the Governor in Council is empoweredxerept an organization, activity or class from the
application of Part 1 of PIPEDA other than a fetlerark, undertaking or business, if satisfied that
legislation of a province substantially similarRart 1 applies to it. An order in council exemgtin
organizations subject to PIPA from the applicatioom Part 1 of PIPEDA was passed in 2004:
Organizations in the Province of British Columbigenption OrderS.0.R./2004-220. The result is
that non-governmental, provincially regulated otigations are governed by PIPA in relation to the
collection, use and disclosure of personal inforomaand are not subject to Part 1 of PIPEDA. Rart
of PIPEDA applies in British Columbia to federaltggulated works and undertakings such as
chartered banks, airlines, interprovincial railreaahd marine industries.

107. See PIPEDAsupra note 1, ss. 5(1), 7(1) and clause 4.3 of Schetluded PIPAsupra,note 1, s. 6.
PIPA provides for consent to be deemed if the perismformation is collected “by observation at a
performance, a sports meet or similar event” if @vent is open to the public and the individual
voluntarily appears: s. 12(1)(d). The refererman event similar to a performance or sports meet
appears to preclude application of this exceptmoliservation of a public place where no specially
convened event is concerned.

108. Findings of the Privacy Commissioner of Caniad@sponse to a complaint by the Information and
Privacy Commissioner of the N.W.T., 20 June 2001.

109. [2004] F.C. 852. The CPR had installed vidameras in its own maintenance facility to courdiera
theft. No contravention of PIPEDA was found on fhets, because the CPR was found to be entitled
to rely on an exception in s. 7(1)(b) of the Adthe exception allows for personal information to be
collected without the individual’'s consent if obiteig the consent would compromise the accuracy of
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While PIPEDA or PIPA both provide for civil remedid they are contravened, as noted
earlier, it has recently been held that contraeentf other privacy-related legislation
may amount to a violation of privacy under sectionf the Privacy Actas well'*® A
breach of PIPEDA or PIPA could therefore be actibmander thérivacy Act

The argument that the public interest outweighsdiagree of intrusion on privacy is not

available to private parties wishing to conducteadsurveillance for their own purposes.
Under some circumstances, however, private videgeglance of public areas might be

justified under section 2(2)(b) of the Act as befimridental to the exercise of a lawful

right of defence of person or property.” For exémperimeter surveillance of private

property may be important to the effectiveness cfeaurity system. If the cameras
incidentally capture images of offsite activityanpublicly accessible area, have privacy
interests been infringed? Arguably yes, though dbgree of intrusion may be very

minimal. Should the situation be treated as ailm@a&ble violation of privacy at all?

A special statutory rule or exception is unlikedyachieve a consistently just result in this
kind of situation of competing but lawful interests’he best route to a just result is
probably through a dispassionate application ofiees 1(2) and (3) of th@rivacy Act
Section 1(2) requires the court to determine theureaand degree of privacy that is
reasonable under the circumstances before detewgmminether any violation of privacy
has occurred. Section 1(3) requires the courptwsider the nature of the act or conduct
allegedly constituting the violation in light ofd@Hincidence and occasion” on which it
takes place. The determination should be based @areful assessment of whether the
alleged violation was reasonable conduct in theexdrof the circumstances in which it
occurred.

(d) Conclusion and Tentative Recommendation oreByivn a Public Setting

How far reasonable expectations of privacy can nekteutside completely enclosed,
access-restricted spaces like a dwelling is a quresbt easily answered. The difficulties
of delineating boundaries to privacy expectatiooesdnot provide a reason to leave them
completely unprotected, however.

Normal activities of living and social interactiompt aimed at attracting publicity or the
attention of others, should not operate as a camplaiver of all privacy expectations.
To leave them subject to no privacy protection fritwa standpoint of tort is to give carte
blanche to those who would infringe the personab@amy of others without a reason
that would attract broad consensus as legitimatiyweighing individual privacy
interests. The law should protect a reasonableaapon of freedom from intrusive
activity in a public setting.

the information or is reasonable for the purposenwéstigating a contravention of an agreement or
federal or provincial law.

110. Watts v. Klaemtsupra note 38.
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Tentative Recommendation 3

3. Section 1 of thBrivacy Actshould be amended by adding a further subsection
providing that for the purposes of that sectioppesison may have a reasonable degree of
privacy with respect to lawful activities of thagrpon that occur in a public setting, and
which are not directed at attracting publicity dret attention of others.

C. REMEDIES

1. General

Damages are the usual remedy granted by the cowtsuccessful tort claim. Other
remedies, such as injunctions, are relatively raréne realm of tort. If a tort is of a
continuing nature or is likely to be repeated, ¢hert may grant an injunction to prevent
its continued or future commission, provided tlng tase meets the general requirements
for awarding injunctions*

One category of tort in which injunctions are conmiyogranted is private nuisance,
which consists of interference with the enjoymeintaad. Another is the tort of passing-
off, i.e. selling imitation goods that are calceldtor likely to deceive the buyer as to the
identity of the real manufacture’® Damages would often be a less than adequate
remedy in these cases because the injury will coatunless the cause of the nuisance is
removed or the imitation goods removed from theketar

Like the tort of nuisance, a violation of privacyaytake place on one occasion or be of a
continuing nature. Consider the following two exdes:

1. A voyeur surreptitiously views the plaintiff.

2. A voyeur surreptitiously views and photografites plaintiff and shows the photograph
to third persons.

111. Aninjunction is a discretionary remedy. Tain a permanent injunction, the plaintiff musbwhat
a minimum that a legal or equitable right belongioghe plaintiff is being or will be violatedThe
Sisking [1977] 3 All E.R. 803 at 824 (H.L.Tremblay v. Daigle[1989] 2 S.C.R. 530. The court will
also take into account whether damages are an amegemedyCadbury Schweppes Inc. v. FBI
Foods Ltd, [1999] 1 S.C.R. 142 at paras. 87-88nother important consideration is whether the
balance of convenience favours granting the injonct The court will also consider whether there
has been delay on the part of the plaintiff, whetjranting an injunction will avoid multiple future
actions because of repeated commission of thevibether judicial supervision would be required to
enforce an injunction in the particular circumsesicand whether the plaintiff has “clean hands,” in
the sense of not having engaged in wrongdoing enntlatter: Klar et alRemedies in TartLinda
Rainaldi, ed. (Toronto: Carswell, 1987) looselegfdated, vol. 4, ch. 27, at para. 167.

112. Millington v. Fox(1838), 3 My. & Cr. 338, 40 E.R. 95Byitish Telecommunication plc v. One In A
Million Ltd., [1998] 4 All E.R. 476 at 493 (C.A.); Fleminghe Law of Torts9th ed. (Sydney: LBC
Information Services, 1998) at 783.
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In the first case, damages may be sufficient topmmeate for the plaintiff's humiliation
and distress at being under illicit surveillance.

In the second, the plaintiff's interest in privaisyviolated anew every time the voyeur
shows the photograph to someone. The embarrassmdnnental anguish inflicted on
the plaintiff will continue unabated until the ofitéing photograph is surrendered or
destroyed. Damages are not an adequate remedwt i¥Vheeded to end the continuing
injury is a means of compelling the voyeur to stipplaying the photograph. An
appropriate remedy for accomplishing this is amngfion, i.e. an order that prohibits
certain conduct that violates a legal right, oedis that specified remedial acts be carried
out, backed by the threat of imprisonment for comteof court.

If someone exploits the plaintiff's image by pugtiit on posters without the plaintiff's
authorization and derives large profits from sellile posters, an appropriate award of
damages would include an amount equivalent to bhgoiten profits. In order to
guantify such an award, however, the defendant haaxe to be forced to provide full
accounts showing what the profits actually werehisTrequires a different type of
remedy, commonly called an “accounting.”

Various other orders may be necessary to providgeasr relief to a plaintiff whose
privacy has been violated. Inthe example of thstgrs given above, the plaintiff should
be able to force the defendant to surrender thenimry of posters to the plaintiff to
prevent any further distribution. Orders like thiat support the effectiveness of the
main relief granted by the court are called “aacylrelief.”

2. Express Powers Regarding Remedies

The Privacy Actis silent with respect to remedies. In contrasttion 5 of théJniform
Privacy Actexpressly confers the power to:

(a) award damages,

(b) grant an injunction,

(c) order the defendant to account to the plairfoff any profits that have
accrued or may accrue to the defendant as a resuhe violation of
privacy;

(d) order the defendant to deliver up to the piffimtl articles or documents
that have come into the defendant’s possessionresudt of a violation of
privacy;

(e) grant any other relief to the plaintiff thaktbourt considers necessary in
the circumstances.

The Manitoba, Saskatchewan and Newfoundland Actdago similar express powers
regarding remedie&®

113. The Privacy AGtC.C.S.M., c. P125, s. 4(1privacy Act R.S.S. 1978, c. P-24, s. Privacy Act
R.S.N.L. 1990, c. P-22, s. 6.
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While it is by no means certain that an injunctemuld not be granted under tReivacy
Actas it now stands, none have been gratife®nly damages have been awarded in the
few successful cases to date. The examples gikeweaindicate that adequate legal
protection for privacy calls for a range of remadirot only monetary compensation in
the form of damages. The availability of injuncsoseems particularly necessary to
make civil privacy legislation useful in curbingpavacy violation of a persistent nature.
This theme is developed later in this ConsultaBaper in relation to stalking.

Inclusion in thePrivacy Actof express powers like those found in the coumtérpcts
and theUniform Privacy Actto grant remedies other than damages would reraoye
doubt surrounding the court’s jurisdiction to doaswl also bring about greater uniformity
with the Acts of the other provinces. TRavacy Actshould be amended accordingly.

Tentative Recommendation 4

4, ThePrivacy Actshould be amended by adding a provision similasgction 5 of
the Uniform Privacy Actconferring expressly the power to grant remedidggithan
damages in an action brought under the Act.

D. JOINING A CLAIM UNDER THE PRIVACY ACT WITH OTHER CLAIMS ARISING
FROM THE SAME FACTS

An intrusion into someone’s privacy can involveradch of thePrivacy Actas well as
some other tort. If A installs a webcam or listendevice in B’'s dwelling and uses it to
spy on B from a remote location without lawful aarity or any reasonable belief that
this conduct is legally justified, several distiotaims may emerge from these facts. One
of these is under section 1 of the Act. B may alse A in trespass because of A’s entry
onto B’s premises without B’s consent.

Each of the two torts protects a different intereSection 1 of thérivacy Actprotects
privacy, which in this context may be understoodhesright to be free of scrutiny while
in a private place. The tort of trespass protant®ccupier’s interest in having the right
of occupation respected. It is arguably approerfat A to be compensated in damages
for the violation of each interest that the lawtpabs, although it is also arguable that
there is considerable intersection between thedste involved here, and only one real

114. The jurisdiction to grant an injunction or @acting might arguably be based exclusively on ef 4
the Law and Equity A¢tR.S.B.C. 1996, c. 253, despite the lack of expeghority to grant these
remedies in thd°rivacy Act Section 4 of thd.aw and Equity Acempowers the court to grant
equitable relief in cases where it could have lgramted by a court of equity prior to 29 April 1879
Courts of equity prior to that time would grantiajunction when damages for the infringement of a
legal right was not an adequate remedy: MegardyBaker, eds.Snell's Equity 31st ed. (London:
Sweet & Maxwell Limited, 2005) at 381. They wowl$o order an accounting if it was incidental to
an injunction restraining the violation of a legight, as well as in purely equitable causes: ISnel
ibid., at 381.
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form of damage, i.e. the humiliation and mentaltrdss flowing from B’s intrusive
conduct.

Another example might involve the tort of defamatigibel and slander). If A takes a

photograph of B while B is not aware of it and theses the photograph in a commercial
publication defaming B, two torts have been coneditiibel plus a breach of section 3 of
the Privacy Act

Section 3 and the tort of defamation also proté@trént interests. Section 3 protects an
individual's privacy interest in not being subjetd unwanted notoriety through
unauthorized appropriation of that individual'sditess. The tort of defamation protects
reputation. Arguably, B should be compensatednjory to each separate interest in this
case too.

The Uniform Privacy Actprovides that the right of action created by tlo¢ Znd remedies

under it are in addition to and not in derogatidramy other right or remedy available to
the plaintiff}*®> The three other provincial Acts provide similafty This makes it clear

that a claim under the Act may be joined with apottortious claim arising from the
same facts.

The Uniform Privacy Actand the other provinciaPrivacy Actsalso provide that the
ability to advance a claim under the Act concurlgewtth a claim of another nature does
not require damages for violation of privacy todisregarded in any other proceedings
arising out of the same act, conduct or publicatitat constituted the violation! This
means that if the claims are overlapping in thessehat even though there may be more
than one source of legal liability, the harm to pheintiff is essentially the same in each
case, then damages need not be assessed sedaratalyh legally differentiated claim.

By contrast, the B.(Privacy Actdoes not provide expressly for concurrency of eiese
arising from the same facts, and case authoriteflict on whether it is possible to join a
claim under the Act with tortious or other claimgeg from the same events. BoM.P.
Global Distribution Inc. v. Bank of Nova Scqtidamages were awarded for both
defamation and a breach of the ACE In St. Pierre v. Pacific Newspaper Group Inc.
however, the plaintiff was held not to be entittecconcurrent relief for breach of the Act
and for defamation®

It may be proper in some cases to prevent doubvesy of damages under two or more
separate claims for what amounts to the same llliemyaduct. There does not appear to

115. Uniform Privacy Actsupra note 76, s. 7(1).
116. Manitoba., s. 6; Saskatchewan., s. 8(1); Nemdtand, s. 7(1)supra note 6.

117. ULhiform Privacy Actsuprg note 76, s. 7(2); Manitoba., s. 6; Saskatchewmar8(2); Newfoundland,
S. 7(2),supra note 6.

118. 2005 BCSC 1091.
119. 2006 BCSC 241.
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be a cogent reason to prevent a claim under thdréet being joined in the same action
with a claim arising from the same facts but basadcommon law such as trespass,
defamation, or nuisance. The Supreme Court of €areas endorsed the concept of
concurrency of remedies in contract and tort whieefacts of a case permit'ff The
case for recognizing concurrency of tortious remeds arguably even stronger. A
provision dealing with concurrent remedies likettimthe Uniform Privacy Actand the
provincial counterpart Acts should be introduced tmePrivacy Act.

Tentative Recommendation 5
5. The Privacy Act should be amended to provide tha

(@) the rights of action and remedies under it exr@ddition to and not in
derogation of any other right or remedy availatdethe plaintiff; and

(b) damages awarded in an action for violation afvacy need not be
disregarded in assessing damages in any other pobogs arising out of
the same act, conduct or publication constitutimg violation of privacy.

E. CORPORATE PRIVACY RIGHTS?

The Uniform Privacy Actclearly gives a right to sue for violation of oy only to
“individuals.”?* ThePrivacy Actof Newfoundland and Labrador also refers onlytte*
privacy of an individual” and for good measure @m an express definition of
“individual” to mean “natural person” (i.e., a humbeing)**?

The Privacy Actrefers instead to the entitlement of a “personptivacy’?* The word
“person” in an enactment includes a corporatioess contrary intention appears in the
enactment or in thénterpretation Act?* This would mean that unless a contrary
intention can be found in tHerivacy Act a corporation could assert a right to privacy and
sue under section 1(1) for its violation.

Does a contrary intention appear in tRavacy Ac? Nothing in the Act expressly
restricts its application to natural persons (hurbaings) as opposed to corporatiofis.
The only provisions that appear to be impliedlyited in their application to natural
persons are section 5 and section 3(2) in part.

120. Sed3G Checo International Ltd. v. B.C. Hydro and Powethority, [1993] 1 S.C.R. 12.
121. Supra note 76.

122. Supra note 6, ss. 2, 3(1).

123. Supra note 2, s. 1(2).

124. R.S.B.C. 1996, c. 238, ss. 2(1), 29 (definivb“person”).

125. The term “corporation” includes a company,etgc municipality, incorporated association, dnet
incorporated body and a corporation sole other thlen Majesty or the Lieutenant Governor:
Interpretation Acts. 29 (definition of “corporation”).
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Section 5, which states that a right of action uritle Act is extinguished on the death of
the person whose privacy is alleged to have beelated, can apply only to natural
persons?® It does not necessarily follow from the fact thagrely because section 5 can
only apply to natural persons, every other sedtidhe Act would be similarly restricted.

Section 3(2) makes it a tort to use a portraifpiorposes of advertising or promoting trade
without the authorization of the person whose p@iris used. Obviously, this can only
apply to a portrait of a human being. Section Z([8p makes it a tort to exploit a name
for those purposes without authorization, howewasd a corporation’s name could be
misappropriated in this way as readily as that o&w@ral person.

It is arguable that section 5 and the referencpottraits in section 3(2) imply that the

benefit of the Act does not extend to corporatioidere is nothing in the remaining

provisions that overtly conveys that intention, leeer. The question has not been
directly decided, but it appears that corporationght be able to sue under section 1(1)
of the Act for invasion of their privacy or undezcsion 3(2) for misuse of a corporate
name.

In certain respects, a corporation may have priva@ted interests resembling those of
individuals. The Supreme Court of Canada has a&libw corporation to claim the
protection of section 8 of the Charter against asoaable search and seiztfe. It is
obvious that corporations have their secrets ang sudfer economic damage from
disclosure of certain kinds of information, suchtlaes details of an unpatented process or
competitively sensitive production cost data.

Corporations do not stand on the same footing d&iduals under the law for all
purposes, however. A certain degree of publigtymposed on corporations, as they are
legal constructs with a fictional personality septarfrom their member$® They must
make various kinds of information about themsefwelslic, e.g. the identities of directors
and officers;?® their share structuré?’ restrictions on the nature of businesses they may
carry on**! Societies must reveal the purposes for which #meyformed by placing

126. Inlrwin Toy Ltd. v. Quebec (Attorney Generdl)989] 1 S.C.R. 927 the S.C.C. held that the word
“life” in s. 7 of the Canadian Charter of Rightdafreedoms could not refer to a corporation, and so
S. 7 could not extend to corporations. By the stoken, “death” is a term that is inappropriateise
in reference to corporations, except in a metaphbsense that Irwin Toy appears to precludein
Toy seems to preclude metaphorical application oft¢nes “life’ and “death” to an inanimate legal
fiction such as a corporation.

127. Hunter v. Southam, Incsupra note 9.

128. Salomon v. Salomon & Gq41897] A.C. 22 (H.L.).

129. Business Corporations Acs.B.C. 2004, c. 57, c. 42(1)(e), 46(4), (5).
130. Ibid., ss. 12(2)(b), 46(4), (5).

131. Ibid., ss. 12(2), 42(2), 46(4), (5).
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copies of their constitutions on public recdfd. Corporations, including societies, must
file annual returns noting changes in key informatbout their directors and officers.
These minimum requirements of transparency aregherprotection of those who deal
with the corporation, which could otherwise opeldea faceless, anonymous entity.

More importantly, while corporations have their re¢s and do not necessarily thrive in
the glare of publicity, they cannot experience pjirom violation of privacy in the same
way as individuals do. When an individual's priyas invaded, the harm is sometimes
economic but is chiefly experienced in the formaof affront to personal dignity and
autonomy and outrage at the breach of acceptedastds of respect for the privacy of
others. When the statements of the legislatotiseatime of the enactment of tReivacy
Act are considered, there can be no doubt that thikeigype of harm for which the
Privacy Actwas intended to provide redress.

A corporate right of action for invasion of privaayould have potentially far-reaching
effects. Reasonable expectations of “corporatgapy,” assuming that the concept
exists, have not been explored. They could patyextend to anything the corporation
is not statutorily obliged to divulge. If a corpdion is given the same right to privacy as
an individual, thePrivacy Actwould become a further means of discouraging matleaind
external scrutiny of the corporation’s activitieBear of liability could discourage
whistleblowers from bringing improprieties or evieefficiencies to light.

Other remedies in breach of contract, breach aicfary duty, trespass, and nuisance will
normally be available to a corporation that needsriforce confidentiality agreements or
prevent physical or electronic intrusion onto iterpises without the need to attribute
rights of privacy, which arise from uniquely humeansiderations, to a legal concept
such as a corporation.

Enactment of the Uniform Law Conference of Canattaform Trade Secrets AGt
would provide corporations with a right of actioor fthe improper acquisition or
disclosure of commercial information, the value vafiich depends on it not being
generally known in an industry. This would provalsolution specifically engineered for
protection of corporate interests that can be @mwdo to the privacy interests of
individuals.

It would be wise to confine tHerivacy Actto its original purpose of providing redress for
natural persons whose interests have been infrimgedpreclude it from becoming a
means of advancing a novel concept of “corporateapy rights.” This could be
accomplished by small amendments to clarify that At gives rights of action for

132. Society AGtR.S.B.C. 1996, c. 433, s. 3(1)(a)(i).
133. Business Corporations Acsupra note 129, s. 51Society Agtsuprg note 132, s. 68.
134. Suprag notes 5, 10 and 13.

135. Uniform Law Conference of Canadroceedings of the Seventieiimnual Meeting(Ottawa: The
Conference, 1988) at 31 and 252.
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violation of privacy and unauthorized use of a mortto “individuals.”  This would
harmonize the language of tReivacy Actwith that of theUniform Privacy Actand the
counterpart Newfoundland statute.

Tentative Recommendation 6

6. Sections 1(1), (2), and any provision replacgegtions 3(1)(a) and 3(2) of the
Privacy Actshould be amended to clarify that the rights dicacfor violation of privacy
or unauthorized use of a name or portrait conferbgdthose sections are conferred only
on individuals and not on corporations.

V. STALKING AND PRIVACY
A. NATURE OF STALKING BEHAVIOUR

“Stalking” is a term used in common parlance t@refenerically to harassing behaviour
of many kinds. Stalking may consist of followiniget victim persistently, repeatedly
contacting the victim by telephone, watching orsdiéng the victim’'s dwelling,
workplace, or other location where the victim isreoonly found, or harassing members
of the victim’s family in a similar manner. E-maand the internet provide ample
opportunities for harassment via the computer (écgtalking”). The stalker’s persistent
or repetitive actions may or may not be accompahiethreats or threatening behaviour.
The characteristic common to all stalking behavisuthat is obsessive and repetitive,
and is aimed at controlling or dominating the wittf® Another distinction between
stalking and other conduct impinging on the privadyanother person, which may be
similar in form, is one of degree. Stalking inggds to a serious extent over an extended
time with regard to personal security, freedom tovenabout, and engage in ordinary
activities of living.

Stalking first gained prominence as a social pnoldes a result of some high-profile cases
of celebrities who were pursued by obsessive faifie most prominent Canadian
example was that of the singer Anne Murray, who statked by a Saskatchewan farmer
for years™®’ Most stalking victims, however, are not celdesitor public figures but
ordinary people who are acquainted with the stdfferin Canada between 1999-2004,
over 65% of male and female victims aged 15 orroldeo reported being stalked said
the stalker was someone known to tHém.

While stalking is usually aimed chiefly at haragsior terrorizing the victim, nearly

136. Manitoba Law Reform Commissidstalking (Winnipeg: The Commission , Report #98, 1998;at
137. SedR. v. Kieling (1990), 64 C.C.C. (3d) 124 (Sask. C.A.).

138. MacFarlane, “People Who Stalk People” (1987)U.B.C. L. Rev. 37 at 38-39; cf. Law Reform
Commission of Hong Kongstalking (Hong Kong: The Commission, 2000) at 15.

139. Statistics Canada, Measuring Violence Against Women: Statistical Tsend2006:
http:www.statcan.ca/English/research/85-570/85-3FR006/001/findings/prevalence.htm, Figure
16.
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always with a view towards exerting control and dmation, it is sometimes a prelude to
violence in additiort*°

Stalking is a form of behaviour with strongly geretk overtones. Women are more
likely to be stalked than men (in British Columbld,% of the female population reported
having experienced at least one incident of stglkin. 7% of males over a five-year
period ending in 200#** The rates of incidence for British Columbia aomsistent with
the national ones. Stalkers are also overwhelmiliggly to be male. Stalking by a male
was reported by 80% of victims in the 5-year StiaisCanada study mentioned abdte.

B. DIFFERENT REMEDIAL APPROACHES TO THE PROBLEM OF STALKING

In a report devoted exclusively to stalking, thenifieba Law Reform Commission
identified four kinds of legal remedies that cobld employed to combat it: punitive,
protective, preventive, and compensatify. Tort law is primarily concerned with the
compensatory aspect and perhaps to a much lessent gke punitive one. Since
remedies in tort principally address civil wrongpgtt have already taken place, they do
not address protection and prevention to any agiykecextent except through deterrence
and, in the case of a continuing tort, restraintogtinuance of the tortious conduct by
injunction.

After surveying the various intentional torts suak assault, battery, trespass, and
nuisance, and considering how they applied to siglkthe Manitoba Law Reform
Commission observed that tort law provided a piexarmpproach to the problem at best.
It concluded that no single remedy could provideadution and that a “basket” of
remedies was requiréd’ It recommended a self-standing legislative sehemith
elaborate procedural provisions to address all tduhe remedial approach&S. Such a
scheme is beyond the scope of this Consultatioe®&ghich focuses exclusively on the
Privacy Act

Privacy is nevertheless one of the principal irdesehat stalkers violate, along with the

140. In a highly-publicized Ontario case, a marksth his wife, from whom he was separated, over a
period of time by telephoning her incessantly aegeatedly trying to break into her house before
murdering her on an Ottawa street with a crosstsasR. v. McGrego(1992), 14 C.R.R. (2d) 155
(Ont. Gen. Div.).

141. Supra, note 139, Fig. 14.
142. Supra note 136 at 9.
143. Supra note 136 at 6.

144. Supra note 136 at 96 and 114. See also the iderd@atlusion of the Law Reform Commission of
Hong Kong ,suprg note 138 at 74.

145. The Manitoba Law Reform Commission’s recomnadiods led to the enactment of the anti-stalking
provisions inThe Domestic Violence and Stalking ACtC.S.M., ¢. D93. A provision of this Act was
challenged on constitutional grounds but was régemmtheld by the Manitoba Court of Appe8aril
v. Obelnickj 2007 MBCA 40.
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victim’s freedom of movement and sense of physacal psychological security® The
severe anxiety and constraints on normal life dtalkers cause their victims requires a
compensatory remedy, even if it cannot be more ghaomponent of a broader solution.
Determining whether there is a role that fhevacy Act might or ought to play in
providing a compensatory remedy requires an exammaf the criminal provisions
relaﬂr;g to stalking and the compensation schenweutheCrime Victim Assistance
Act

C. THE OFFENCES OF CRIMINAL HARASSMENT AND |NTIMIDATION

1. Criminal Harassment

As mentioned above, section 264(1) of €rminal Codé*® is an anti-stalking provision
creating the offence of “criminal harassment.” ldlnal harassment consists of engaging,
without lawful authority, in conduct described in264(2) if that conduct causes another
person to reasonably fear for his or her safetthersafety of anyone known to him or
her. The mental element of the offence is thatatcused must be aware that the other
person is harassed or be reckless as to whetherstilae case or not. The forms of
conduct described in s. 264(2) are:

(a) repeatedly following from place to place thikestperson or anyone known to them;

(b) repeatedly communicating with, either direatlyindirectly, the other person or anyone
known to them;

(c) besetting or watching the dwelling-house, aicpl where the other person, or anyone
known to them, resides, works, carries on busioe$sppens to be; or

(d) engaging in threatening conduct directed at dtieer person or any member of their
family.

The offence of criminal harassment is punishable@nviction by indictment by up to
ten years imprisonment or up to six months on summanviction™*°

2. Intimidation

The offence of intimidation under section 423 o @riminal Codeis also relevant to
stalking under some circumstances. Persisterdwally or “besetting or watching” the
place where the victim resides, works, carries asirless, or happens to be, if done
“wrongfully and without lawful authority,” are twavays in which the offence may be
committed.

146. Supra note 136 at 5.

147. S.B.C. 2001, c. 38.

148. Supra note 7.

149. Suprg note 7, ss. 264(3), 787(1).
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This behaviour only constitutes the offence ofrmdiation if it is accompanied by the
mental element of intending to compel another peteabstain from doing anything that
person has a right to do, or to do anything thatgérson has a lawful right to abstain
from doing. It does not embrace all stalking bedaw falling into the category of
“persistent following” or “besetting or watchingljecause a stalker will sometimes do
this only to induce anxiety in the victim ratheathcoercing the victim into a particular
course of conduct. Sometimes the stalker’s reafmnsesetting or following the victim
are purely obsessional (such as the fan compwspeisuing a celebrity), and do not
involve evil intentions towards the victim. Thiged outside section 423 as well.
Following or besetting that does not constitutemidation within the meaning of section
423 of theCriminal Codebecause it is not done with the requisite intentio compel
certain behaviour on the part of the victim majl stinstitute criminal harassment under
section 264 or amount to a tort under Bevacy Act if that Act is amended according to
Tentative Recommendation 2 above.

D. OVERVIEW OF COMPENSATION UNDER THE CRIME VICTIM ASSISTANCE ACT

1. The Benefit Scheme

The Crime Victim Assistance Acprovides for benefits to be paid to persons whe a
injured as a direct result of the commission ofraspribed criminal offence in British
Columbia®® “Injury” for the purposes of the Act includes S$mhological harm,” which
must be of a kind that interferes with the healtik@mfort of the victim and is “more than
merely transient or trifling in naturé® Criminal harassment and intimidation under
sections 264 and 423 of thieériminal Code respectively, are among the prescribed
offences.

The benefits that may be awarded to a victim ofre@sqribed offence cover mainly

expenses of care, drugs, and various aids thatdmoalrequired in a case of bodily
injury,’? but include some expenses that a stalking victightrconceivably incur as a

result of psychological harm resulting from theeoite, such as the cost of counselling
services;>® security and communication devicgs,a relocation allowancE® moving

150. Supra note 147, s. 3(1)(a)(i). Other persons eligitiereceive benefits are immediate family
members who experience economic loss or psychalbgarm as a result of the death of or injury to
a victim or who are minor children of a deceasedimi, persons who have strong emotional
attachment to the victim and who witness a presdritiifence causing a life-threatening injury to the
victim or the immediate aftermath if it causes ¥iatim’s death, in circumstances sufficient to edar
shock and frighten a reasonable person with thatiermal attachment, and who suffer psychological
harm as a result that is diagnosed as a recogpmethological or psychiatric condition: s. 3(1)(b)
().

151. Supra note 147, s. 1 (definitions of “injury,” “psyclogical harm”).

152. Supra note 147, s. 4(1). See alBame Victim Assistance (General) RegulafiBnC. Reg. 161/2002,
ss. 7-10.

153. Crime Victim Assistance (General) Regulatidnid., s. 11.
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expenses, a rental security deposit and utilitynestion fees>® and courses for personal
protection or security?’

Benefits may be awarded even though no one hasgresacuted for an offence relating
to the victim’s death or injury?®

A victim of a prescribed offence or other persagible to receive benefits must apply to
the Director of Crime Victim Assistance within ogear from the commission of the
offence or the event to which the offence reldtdslf the person eligible to receive
benefits is under 19, the time is extended un# wear after the person reaches 9.

2. The Crime Victim Assistance Act and Concurrent Litigation

A victim who applies for benefits under tkEime Victim Assistance Aoemains free to
sue for damages in respect of the prescribed a#fand the amount of damages to which
the victim may be entitled is not reduced by besgirovided or which could be provided
under that Act® Double recovery is prevented, however, by provisithat allow for
amounts that the victim recovers by other mearisetset off against benefits for which
the victim would otherwise be eligible, and foragery of the value of benefits paid from
the amount of a judgment or other form of compaarsatovering the same losses for
which benefits have been paid.

A victim who has applied for benefits and who como®s a legal action against any
person arising out of the prescribed offence mabver a copy of the writ of summons to
the Director within 10 days after it is served ba tlefendant®?

The Director of Crime Victim Assistance is requirem deduct from the benefits that
could otherwise be paid to the victim any amouateived by a victim under a judgment
or settlement arising from the offence or throughther source of compensatitii. The

Director may also require a victim who has recejvedwho is or may be eligible to
receive, compensation from another source for éineesor a similar purpose for which a

154. Ibid., s. 12(1)(a)

155. Ibid., s. 12(1)(c)(i). The allowance is paid for theip& during which the victim is unemployed
following relocation for a maximum of three montlagd is subject to a maximum total of $7000:
ibid., ss. 12(4)(a), (6). It is based on the higherlyaninimum wage:ibid., ss. 12(4)(b).

156. Ibid., s. 12(1)(c).

157. Ibid., s. 12(1)(b).

158. Supra note 147, s. 5(1).
159. Supra note 147, s. 3(2).
160. Supra note 147, s. 3(3).
161. Suprg note 147, s. 15(2).
162. Supra note 147, s. 15(1).
163. Supra note 147, s. 9(4).
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benefit was provided to repay all or part of theueaof the benefit®*

Another means of preventing double recovery isavipion empowering the Director to
require anyone eligible to receive benefits undex Grime Victim Assistance Ac¢b
assign to the Director all or a portion of any jodnt or settlement in order to recover
the value of benefits provided to that persdn.

The Director is subrogated to the victim’s rightsaotion if benefits have been provided
and may bring an action claiming the value of thbegefits. If the Director does this,
the value of any benefits that the victim may regoin a legal action against the

defendant are reduced by the amount claimed bpiteetor®°

E. ALTERNATIVE REMEDIES: TO SUE OR NOT TO SUE?

1. General

From the above, it is apparent that a stalkingmichay:

(a) apply for benefits under tl&ime Victim Assistance Autithout suing the stalker
for whatever civil wrongs the stalker has committeden if the stalker is not
prosecuted in the criminal courts;

(b) apply for benefits under th@rime Victim Assistance Aand also sue the stalker
for damages;

(c) sue the stalker for damages without applyingbfenefits under th€rime Victim
Assistance Act

2. Advantages of the Crime Victim Assistance Ben¢fiScheme Relative to
Litigation

The advantage of the benefit scheme underCime Victim Assistance Ads that it
allows recovery of actual pecuniary losses thakisig victims are likely to incur (e.g.
relocation expenses, additional security for a tagl counselling) without the cost of
pursuing the stalker in litigation. There is ne@ddor continuing involvement or contact
at any level with the stalker or the stalker’s leg@resentatives, as there necessarily is in
litigation while it is in progres&’ The benefit scheme is also available in casesavhe

164. Supra note 147, s. 9(5).
165. Supra note 147, s. 8.
166. Supra note 147, ss. 16(1), (2), (3).

167. As noted earlier, s. 9(4) of tigxime Victim Assistance Acllows the Director of Crime Victim
Assistance to sue the stalker in order to recdwecost of benefits paid as a result of the offenean
if the victim chooses not to take any legal actiomhis would not be done unless there was a
significant likelihood of recovery from the assefshe stalker, and the benefits paid were substiant

48 British Columbia Law Institute



Consultation Paper on the Privacy Act of British Columbia

the stalker is unidentified and the criminal angilcjustice systems cannot be fully
responsive for that reaso?t.

3. Advantages of Litigation Relative to the Crime \ctim Assistance Benefit
Scheme

(@) Damages for Non-Pecuniary Loss

The benefit scheme does not provide full compensatit does not compensate for the
fear, loss of personal autonomy, and sense of epjome that stalking causes. It is the
purpose of general damages in a tort claim to coggte for non-pecuniary losses such
as these, which are very real although not pracigebntifiable’® Aggravated and
punitive damages may also be awarded in tort tibgato denounce particularly
offensive conduct.

(b) Availability of Injunctions

Amendment of théPrivacy Actaccording to Tentative Recommendation 5 would iput
beyond doubt that an injunction could be grantec@nnaction brought under the Act.
Stalking victims may seek injunctions to restraamdssing behaviour less frequently than
a peace borid’ or the other types of restraining orders that rbayavailable in some

enough to warrant the cost of litigation. Accoglito information supplied by the Manager of the
Crime Victim Assistance Program in May 2007, norsghted actions had been commenced up to
that time in relation to claims arising from théeofce of criminal harassment (s. 264).

168. It is possible to commence a civil legal actagainst a defendant whose identity is unknown by
naming “John Doe” as a defendant in pleadinigckson v. Bubelg1972), 28 D.L.R. (3d) 500
(B.C.C.A)). Actual identification of the defendaat some point is obviously a prerequisite to
enforcement of a judgment or order, however. ttaspossible to prosecute a criminal charge agains
an unidentified individual.

169. The criminal injury compensation scheme fotyn@dministered by the Workers Compensation
Board allowed benefits in respect of non-pecuniasg, including pain and suffering, mental or
emotional trauma, humiliation and inconvenienc¢eminal Injury Compensation AcCR.S.B.C. 1996,

c. 85, s. 2(4)(f).

170. A stalking victim who can identify the stalkeray take advantage of a historic mechanism for
securing protection against threatened or antiegdtarm from another person. This is the
recognizance under section 810 of @réninal Code supra note 7, commonly called a “peace bond.”
A person who fears on reasonable grounds that suenelse will cause personal injury to him or her
(or a spouse, child or common-law partner) or damlaig or her property may lay an information
before a justice of the peace, who will cause amsans to the other party to be issued and, after
hearing the parties, may require the other pargnter into a bond to “keep the peace” for up to 12
months: s. 810(3)(a).

The peace bond may include conditions prohibitiregdther party from being at or within a specified
distance of a place where the informant, a spatmsle, or other person on whose behalf the
information was laid, is regularly found, and atphition against the other party communicating with
the informant or those other persoitéd., ss. 810(3)(a), (3.2).
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circumstance$’* Obtaining an injunction in the Supreme Court llguaeans having to
obtain legal counsel. Obtaining a peace bond sinmpolves a complaint to the police,
who will make the necessary application to a jest€ the peace. From that point, the
application is handled by Crown counsel. Theraascost to the victim. Occasionally,
however, injunctions may be a preferable remedy.

A final injunction is permanent, and an interloagytanjunction may last as long as it is
required. A peace bond, on the other hand, lastaxdmum of 12 month¥’?

Injunctions are obtainable in a wider range of winstances than the other alternatives.
For example, peace bonds are available only iethee reasonable grounds to fear for the
physical safety of the applicant or the applicaptrgperty. Not all stalking cases fit into
this pattern. There are cases in which the bebawd the stalker is oppressive and
disturbing but which does not reach the level tiraat to the victim’'s physical security.
The stalker may make repeated telephone calls eand goluminous e-mail messages
without making threats. A peace bond is probabbt mavailable under those
circumstances, but an injunction may well be. Ajumction may be granted to restrain
contravention of virtually any legal right if danesyare not an adequate remédy.
Damages would clearly not be an adequate remedudh a case, because they cannot
compensate for indefinite disruption of normalniyi

Moreover, an interlocutory injunction (a temporamunction issued pending a final
decision of the dispute between the parties) caobb@ned quickly without notice to the
opposing party, in urgent cases. It can even be made against persons whose igentit

The other party risks committal to prison for ifagl to enter into a peace bond if required to dbgo
the justice: s. 810(3)(b). Breaching the termthefpeace bond will also land the other party i $a
811. Breach of an injunction can of course leath&osame result through committal for contempt of
court.

Peace bonds are available also in the followinguairstances: where the applicant reasonably fears
someone will commit: certain sexual offences adangerson under 14 (s. 810.1), a serious personal
injury offence as defined under s. 752 against aay(s. 810.2), intimidation of a justice system
participant (e.g. witness) under s. 423.1 of thdeC@ criminal organization offence (as defined.in

1) or a terrorism offence (as defined in s. 18K0.01. (An application under s. 810.01 requibhes t
consent of the Attorney General.)

171. A parent or other person who has lawful cusifda child may apply for an order under s. 34®)
the Family RelationdAct, R.S.B.C. 1996, c. 128 restraining another greffsom molesting, annoying,
harassing, or communicating with the applicanthe thild. Anyone named in the order may be
required to enter into a recognizance and to repattie court or someone designated by the court at
specified times: s. 37(b). The order may be olethiin an existing custody proceeding or by
originating application. It might be used, for eyae, when the stalker is an ex-spouse of themicti
and the victim is a custodial parent, althoughaitsilability is not restricted to those circumstasic

A similar form of restraining order may be made®ns. 46 of th&amily Maintenance Enforcement
Act R.S.B.C. 1996, c. 127 to restrain harassmentpefison who is owed spousal maintenance.

172. Criminal Code supra note 7, s. 810(3)(a).
173 Seesupra note 111.
174. British Columbia Supreme Court Rule 45(3).Ptovincial Residential Housing Corporation v. Hall

50 British Columbia Law Institute



Consultation Paper on the Privacy Act of British Columbia

are unknown at the time the injunction is grantamething which is potentially useful
where a stalker’s identity is unknown. In contrdke procedure for securing a peace
bond requires that a summons be issued to theestalkthe stalker does not consent to
enter into the recognizance, a hearing is necessahych will result in delay.
Meanwhile, the victim continues to be unprotectdthe remedy of injunction should be
in the arsenal of a stalking victim, even if seldosed.

(c) Restoring the Victim’s Autonomy

Stalking involves an attempt to control and donen#ite victim. Among its most

devastating effects is to deprive victims of th@dependence and control over the
circumstances of their lives. It is important frahe perspective of justice to provide a
remedial process that restores the victim’'s autgnonNeither the Crown-directed

criminal justice process, nor a crime victim assise scheme in which the availability
and extent of assistance is determined by a combmaf statutory regulation and

administrative discretion, provide this to the d=gthat tort litigation caf

The tort process is one largely within the contibthe stalking victim. It is the victim

who makes the choice to initiate litigation, andtlas plaintiff, the victim has a greater
measure of control over its course than the stalker While the tort process has
drawbacks in terms of cost, delay, and uncertaibgllows victims to bring their stalkers
to account for the full range of the damage thaytinflict. Not to have the tort process
available as an option for stalking victims, orléave it less effective than it could be,
would be to deny them full access to justice. Whibt every stalking victim will want to

sue the stalker, the law should still provide tppartunity for those who do.

F. ADAPTING THE PRIVACY ACT TO SERVE ASANTI-STALKING LEGISLATION

1. General

The Privacy Actmay not be an ideal vehicle for civil anti-stalixiremedies, but it is a
logical one. The subject-matter of section 1, ngm®lation of the right to be left alone,
intersects broadly with the essence of stalkingabehur, which is persistent harassment
carried out with the specific purpose of exertiogtcol over the victim.

Some of the changes to tHerivacy Act tentatively recommended earlier in this
Consultation Paper lay groundwork for the applaatof the Act to stalking. Foremost
among these is Tentative Recommendation 3, whidbwal for recognition of a

(2005), 41 B.C.L.R. (4th) 291, 2005 BCCA 36 the ffoof Appeal stated that an interlocutory
injunction granted without notice should be anrimteinjunction, i.e. one with a specific duration.
The party in whose favour it is made then has thesdo justify an extension.

175. The potentially therapeutic value for victiofssexual assault of pursuing a civil action agaihe
offender was explored by Feldthusen: “The CiviltiBe for Social Battery: Therapeutic
Jurisprudence” (1993), 25 Ottawa L.Rev. 204.

176. Ibid., at 216.
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reasonable expectation of privacy in a public sgttiMuch stalking behaviour occurs in
public places.

Tentative Recommendation 4 would expressly allow ifgunctions to be awarded in
actions brought under th&rivacy Act

Some forms of conduct amounting to criminal harasgnmunder section 264(2) (if
accompanied by the requisite knowledge or recké&ssnand the inducement of
reasonable fear) would probably constitute a “willfviolation of privacy “without claim

of right” within section 1 of thé€rivacy Actas it now stands. Despite minor differences
in wording, that conduct would certainly be withsection 1 if it were amended as
proposed in Tentative Recommendation 2(c) to aédsgecific examples found in the
Uniform Privacy Actand other provincial Privacy Acts of conduct dednie be
violations of privacy in the absence of evidencéh®contrary. For example:

Privacy Act, s.1 Criminal Code, s. 264(2)
(amended per Tentative Recommendation
2(c))
“auditory or visual surveillance of a  s. 264(2)(a): “repeatedly following from place
person by any means to place the other person or anyone known to
including...following” them”

“auditory or visual surveillance of a  s. 264(2)(c): “besetting or watching the

person by any means dwelling-house, or place where the other person,
including...watching, spying, or anyone known to them, resides, works, carries
besetting...” on business or happens to be”

Other conduct constituting criminal harassment o$ covered by the wording of the
deemed privacy violations in Tentative Recommeiaia®(c), but arguably could amount
to a violation of privacy within the general prawais in s. 1(1) of thd°rivacy Act both as

it now stands and as it would be amended by Test&ecommendations 1 and 2(a):

s. 264(2)(b)  “repeatedly communicating with, eitkdeectly or indirectly, the other person or
anyone known to them”

Another variety of conduct listed as a form of arial harassment in s. 264(2) probably
lies outside of section 1 of therivacy Act although it might constitute another tort
depending on the precise circumstances:

S. 264(2)(d)  “engaging in threatening conduct dedaat the other person or any member of
their family.”

While the mental element of the offence of intintida under section 423(1) of the
Criminal Codeis somewhat different from that of criminal harassit, the offence can be
committed through “persistent following” and besgftor watching the same places
referred to in section 264(2)(d). That conduct Idopotentially amount to criminal

harassment under section 264(2). It would alseljlikome within the deemed violations
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of privacy set out in Tentative Recommendation.2(c)

While there would be considerable overlap betwden stalking conduct described in
section 1 of thePrivacy Act as it would be amended according to Tentative
Recommendations 2(c), and the stalking conducttitotisg criminal harassment under
sections 264(1) and (2) and 423(1) of tGeminal Code some forms of criminal
harassment would not be expressly mentioned irathended section 1 of therivacy
Act, namely repeated communication and threatenimglwodt. Rather than add them to
the list of deemed privacy violations drawn frone thniform Privacy Actand thereby
reduce the level of harmonization with tRavacy Actsof other provinces, in our view it
is advisable instead to add a separate provisidnetBrivacy Actcreating a statutory tort
of stalking in substantially similar terms as th#eonce of criminal harassment is
described in sections 264(1) and (2) of @reninal Code*’’

Given the overlap in terms of stalking conduct amchilarities of language between
section 264(2) and section 1 of tRevacy Actas it would read when amended according
to Tentative Recommendation 2(c), a stalker cowtemtially be liable under both the
general tort of violation of privacy under sectibrand the proposed section containing
the new statutory tort of stalking, depending oa particular facts. Stalking is both a
distinct behavioural pattern and a violation opdy, however. It is not unusual for civil
liability to arise on more than one ground from g@&me set of facts, nor for several
distinct claims in a civil action to be pleaded cuatively and alternatively. The
potential applicability of both section 1 and thatstory tort of stalking to the same
conduct should be unobjectionable.

If the Act is amended according to Tentative Recemuation 3 to recognize a residual
privacy interest in a public setting, intrusive dant that is not so extreme as to generate
fear, but which is still intolerably disruptive ah individual’s normal social interactions
and private life, could lead to liability for vidlan of privacy under section 1. This too
should be unobjectionable if there is to be eftectegal protection against undesired and
oppressive attention from others.

Tentative Recommendation 7
7. ThePrivacy Actshould be amended to contain a provision creatingtatutory

tort of stalking in terms substantially similar tiee description of the offence of criminal
harassment in section 264 of tGeminal Code.

177. Similar recommendations for creating a ciaige of action based on the manner in which stikin
described in the criminal law have been made byMbritoba Law Reform Commissiosupra note 136
at 82 and the Law Reform Commission of Hong K@upra note 138 at 172-173.
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2. Adapting Section 264 of the Criminal Code As at&tutory Tort
(@) Removing Requirement to Prove Subjective lteStalker

Section 264(1) of th€riminal Code(reproduced in the Appendix for reference) reciire
knowledge on the part of the accused that ano#rsiop is harassed, or recklessness as to
whether that is the case, as a mental ingrediemhefoffence of criminal harassment.
While proof of subjective intent or recklessnesa mommon feature in criminal law, it is
uncommon in the law of tort, where intention is maitly presumed to accompany
voluntary acts. In the Institute’s tentative vidtvis an excessively high burden of proof
for a stalking victim to have to meet in makingialclaim against the stalker and is out
of place in a statutory tort provision.

(b) Civil Standard of Proof

The new statutory tort of stalking will attract thewer civil standard of proof on the
balance of probabilities, instead of the crimintdnslard of proof beyond reasonable
doubt that applies in a prosecution under sectieh & theCriminal Code This flows
from the civil nature of the claim, even thoughtarmge under s. 264 based on the same
conduct might be well-founded®

(c) Non-exclusivity of Enumerated Forms of Stalking

Section 264(1) also makes the list of forms of amehharassment listed in paragraphs (a)
to (d) of section 264(2) exclusive. This is in g with criminal law principles that
require certainty as to the nature of the conduet is subject to criminal penalties
including loss of liberty.

In tort, however, imposition of liability in new rcumstances based upon policy
considerations is not unusual. Precise identibcadf the kinds of conduct that will lead
to liability is not as overriding a concern. The&ilcprovision, which is primarily
compensatory rather than punitive, should not beaded by the ingenuity of stalkers in
devising new means of terrorizing their victimsheTlnstitute tentatively agrees with the
Manitoba Law Reform Commission that for civil puges, the statutory list of stalking
behaviours should become non-exclusi(e.

(d) Threatening Conduct Directed at Non-Relative¥iotim

Under section 264(2)(d) of thériminal Code threatening conduct may constitute the
offence of criminal harassment if it is directedher at the principal victim or any
member of the principal victim's family. In dedaing the ingredients of the offence,

178. Hanes v. Wawanesa Mutual Insurance ,G2963] S.C.R. 154Edwards v. ICBC(27 June 1997)
Vancouver CA21042 (B.C.C.A)) at para. 4.

179. Supra note 136 at 62.
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however, section 264(1) nevertheless speaks ofrtauitims to fear for their safetyof

the safety of anyone known to thenSections 264(2)(b) and (c), dealing respectively
with repeated communication and besetting or watchi place frequented by a person,
refer also to these activities being directed atviotim or “anyone known to them.”

The reasons for the contrasting wording in secB64(2)(d) that restricts the protected
group to the principal victim’s family are unclealthough they may relate to a concern
about enforceability of the provision in light ofh@rter decisions holding criminal
provisions unconstitutional on the basis of vagssme overbreadtli® The reference in
section 264(2)(d) to members of the victim’s “fayhihowever, still leaves considerable
uncertainty with regard to the extent of the reksiof the victim who are protected.

It is arguable that the statutory tort of stalkiogrresponding to section 264 should
encompass threatening conduct directed at pergswiated with the principal victim,
whether they are relatives or not. A stalker mesate great anxiety for the principal
victim by threatening a close friend, for examfffe.Concerns regarding vagueness and
overbreadth are less acute where civil rather thaninal liability is concerned. If the
circle of protection is drawn too widely, howevtre effectiveness of the provision may
be diluted because it will become too difficultdetermine who is actually the principal
victim and therefore the proper plaintiff Courts will be reluctant to find liability under
the statutory tort if the implication of doing sothat liability for the same act may extend
to an indeterminate class of potential plaintiffs.

The Institute invites comment on

° whether a threat directed at someone other timeraber of the principal victim’s
“family” should give rise to civil liability to theorincipal victim for stalking, if
done with the requisite intent or recklessnessfarsas inducing the victim to fear
for the person’s safety or the victim’'s own, and

° whether, if so, such a person should be merelydae known to” the principal
victim or if the relationship between such a peraad the principal victim should
be defined in some other, narrower manner.

(e) Actionable Without Proof of Damage

As with the tort of violation of privacy under siat 1, the statutory tort of stalking will

180. MacFarlanesupra note 138 at 87.

181. An example of this tactic is foundf v. J.S.M.2006 BCCA 377, where the accused stalker told the
victim, his former spouse, that he would nevewnéeher alone, ensure she was fired from her job,
find her wherever she moved, and “injure any mameincompany.”

182. The person at whom threats are actually @¢identay have civil and criminal remedies against the
stalker as well, but they would be different frone tproposed statutory tort of stalking. The proper
plaintiff in an action based on the statutory teduld be the person whom the stalker intended to
harass indirectly by threatening someone else krtovimat person.
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have been created to denounce and curb socialgsirathle conduct as well as for purely
compensatory purposes. It should therefore bersaibie without proof of damage.

)] Draft Provision on Tort of Stalking

Based on the above considerations, the provisieaticlg the tort of stalking might be
along these lines:

Stalking

X. (1) In this section, “stalking” means to engageemitonally or recklessly, without
lawful authority, in conduct that causes anothersge reasonably, in all the
circumstances, to fear for their safety or thetgadéanyone known to them, including:

(a) repeatedly following another person or anyomewn to them from place
to place,

(b) repeatedly communicating with, either directly indirectly, the other
person or anyone known to them,

(c) besetting or watching the dwelling-house, oacpl where the other
person, or anyone known to them, resides, worksiesaon business or
happens to be, or

(d) engaging in threatening conduct directed atdtmer person or anyone
known to them.

(2) Itis atort, actionable without proof of daneadpr a person to stalk another.

V. CONCLUSION

At the beginning of this Consultation Paper, it wased that British ColumbiRrivacy
Act was ahead of its time when first enacted. Theutiem of privacy law since its
enactment and the increased awareness of privaiggsghat has gone hand in hand with
steady advances in information technology beartbetvalidity of the legal thinking
underlying the original Act.

The Privacy Acthas lagged behind these developments, however ahmendments
tentatively recommended here are considered negetsadring thePrivacy Actinto
greater harmony with later Canadian privacy legisteand enable it to better protect the
reasonable expectations of privacy that surelatiéhe cornerstone of the quality of life
for every member of society.
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VI. LIST OF TENTATIVE RECOMMENDATIONS

Tentative Recommendation 1

1. ThePrivacy Actor an equivalent statute providing a right to siee violation of
privacy should be retained. (page 22)

Tentative Recommendation 2

2. (a) Section 1(1) of therivacy Actshould be amended to substitute “intentionally or
recklessly” for “wilfully and without a claim of ght.”

(b) Section 2(2) should be amended by the additiaparagraph providing that an act
or conduct is not a violation of privacy if the acthonestly believed in a state of facts
under which, if it had been true, the act or cortduould be legally justified.

(c) Section 1 should be amended to correspond etlibr provincialPrivacy Actsby
providing that the following are deemed to be Miolas of privacy in the absence of
evidence to the contrary:

(1) auditory or visual surveillance of an individuly any means including
eavesdropping, watching, spying, besetting or falhg and whether or
not accomplished by trespass;

(i) listening to or recording of a conversation iwhich an individual
participates, or listening to or recording of megea to or from that
individual passing by means of telecommunicatiatiserwise than as a
lawful party thereto;

(i)  use of the name or likeness or voice of adividual for the purposes of
advertising or promoting the sale of, or any othading in, any property
or services or for any other purposes of gain @ tiser if, in the course of
the use, the individual is identified or identifiatand the user intended to
exploit the name or likeness or voice of that iichlial; or

(iv)  use of letters, diaries or other personal doents of an individual,

without the consent, express or implied, of theviddal or some other person who has
the lawful authority to give the consent.

(d) Section 3 should be repealed(page 25)

Tentative Recommendation 3

3. Section 1 of thBrivacy Actshould be amended by adding a further subsection

British Columbia Law Institute 57



Consultation Paper on the Privacy Act of British Columbia

providing that for the purposes of that section, a person may have a reasonable degree of
privacy with respect to lawful activities of that person that occur in a public setting, and
which are not directed at attracting publicity or the attention of otherépage 36)

Tentative Recommendation 4

4, ThePrivacy Actshould be amended by adding a provision similar to section 5 of
the Uniform Privacy Actconferring expressly the power to grant remedies other than
damages in an action brought under the Ac{page 38)

Tentative Recommendation 5

5. ThePrivacy Actshould be amended to provide that

(@) the rights of action and remedies under it are in addition to and not in
derogation of any other right or remedy available to the plaintiff; and

(b) damages awarded in an action for violation of privacy need not be
disregarded in assessing damages in any other proceedings arising out of
the same act, conduct or publication constituting the violation of privacy.
(page 40)

Tentative Recommendation 6

6. Sections 1(1), (2), and any provision replacing sections 3(1)(a) and 3(2) of the
Privacy Actshould be amended to clarify that the rights of action for violation of privacy
or unauthorized use of a name or portrait conferred by those sections are conferred only
on individuals and not on corporationgpage 43)

Tentative Recommendation 7

7. ThePrivacy Actshould be amended to contain a provision creating a statutory

tort of stalking in terms substantially similar to the description of the offence of criminal
harassment in section 264 of tGeminal Code. (page 53)

VII. CONSULTATION
The British Columbia Law Institute invites your comment on the contents of this

Consultation Paper and the Tentative Recommendations. We ask that comments be
submitted by81 October, 2007

Y ou are invited to submit your commentsin any of three ways.
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by mail:
British Columbia Law Institute
1822 East Mall
University of British Columbia
Vancouver, B.C. V6T 171

by fax:
(604) 822-0144

by e-mail:

gblue@bcli.org

British Columbia Law Institute
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APPENDIX

Privacy Act
R.S.B.C. 1996, c. 373

Violation of privacy actionable

1 (1) Itis a tort, actionable without proof ofrdage, for a person,
wilfully and without a claim of right, to violatdé privacy of another.

(2) The nature and degree of privacy to whichrageis entitled in a
situation or in relation to a matter is that whislieasonable in the
circumstances, giving due regard to the lawfulrigdes of others.

(3) In determining whether the act or conduct pkeson is a violation of
another’s privacy, regard must be given to the neatacidence and
occasion of the act or conduct and to any domestather relationship
between the parties.

(4) Without limiting subsections (1) to (3), privacy ynae violated by
eavesdropping or surveillance, whether or not apeoned by trespass.

Exceptions
2 (1) In this section:

“court” includes a person authorized by law to atister an oath for taking evidence
when acting for the purpose for which the persauithorized to take evidence;
“crime” includes an offence against a law of BhitiSolumbia.

(2) An act or conduct is not a violation of privatany of the following applies:

(a) it is consented to by some person entitledbtsent;
(b) the act or conduct was incidental to the eseraf a lawful right
of defence of person or property;
(c) the act or conduct was authorized or requinedriunder a law in
force in British Columbia, by a court or by any pees of a court;
(d) the act or conduct was that of
0] a peace officer acting in the course of hisher duty to
prevent, discover or investigate crime or to digrosr
apprehend the perpetrators of a crime, or
(i) a public officer engaged in an investigationthe course
of his or her duty under a law in force in British
Columbia,
and was neither disproportionate to the gravitythaf crime or
matter subject to investigation nor committed ie ttourse of a
trespass.

(3) A publication of a matter is not a violatiohprivacy if
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(a) the matter published was of public interestvas fair comment
on a matter of public interest, or

(b) the publication was privileged in accordancthwiie rules of law
relating to defamation.

(4) Subsection (3) does not extend to any other aopmauct by which the matter
published was obtained if that other act or condias itself a violation of privacy.

Unauthorized use of name or portrait of another

3 (1) In this section, “portrait” means a likenestdl or moving, and includes
(a) likeness of another deliberately disguisecegemble the plaintiff, and
(b) a caricature.

(2) It is a tort, actionable without proof of dameador a person to use the name or
portrait of another for the purpose of advertisorgpromoting the sale of, or other
trading in, property or services, unless that gtbena person entitled to consent on his
or her behalf, consents to the use for that purpose

(3) A person is not liable to another for the usethe purposes stated in subsection (2)
of a name identical with, or so similar as to bpatde of being mistaken for, that of
the other, unless the court is satisfied that

(a) the defendant specifically intended to refeth® plaintiff or to exploit
his or her name or reputation, or

(b) either on the same occasion or on some other aecasihe course of a
program of advertisement or promotion, the name wasnected,
expressly or impliedly, with other material or ditasufficient to
distinguish the plaintiff, to the public at large to the members of the
community in which he or she lives or works, fromheys of the same
name.

(4) A person is not liable to another for the dsethe purposes stated in subsection (2),
of his or her portrait in a picture of a group atfering, unless the plaintiff is

(a) identified by name or description, or his or peesence is emphasized,
whether by the composition of the picture or othsewor

(b) recognizable, and the defendant, by using tttene, intended to exploit
the plaintiffs name or reputation.

(5) Without prejudice to the requirements of atiyeo case, in order to render
another liable for using his or her name or partfai the purposes of advertising or
promoting the sale of

(a) a newspaper or other publication, or the sesviof a broadcasting
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undertaking, the plaintiff must establish that bisher name or portrait
was used specifically in connection with materiglating to the
readership, circulation or other qualities of thewmspaper or other
publication, or to the audience, services or othealities of the
broadcasting undertaking, as the case may be, and

(b) goods or services on account of the use ofndmae or portrait of the
other in a radio or television program relatingctarrent or historical
events or affairs, or other matters of public iastr that is sponsored or
promoted by or on behalf of the makers, distribsiteendors or suppliers
of the goods or services, the plaintiff must essablhat his or her name
or portrait was used specifically in connectionhwihaterial relating to
the goods or services, or to their manufacturesdriloutors, vendors or
suppliers.

Action to be determined in Supreme Court

4 Despite anything contained in another Act, dioaainder this Act must be heard and
determined by the Supreme Court.

Action does not survive death

5 An action or right of action for a violation pfivacy or for the unauthorized use of the
name or portrait of another for the purposatestin this Act is extinguished by the
death of the person whose privacy is allegdthte been violated or whose name or
portrait is alleged to have been used withotharity.

Criminal Code
R.S.C. 1985, c. C-46

Section 264 - Criminal Harassment

264.

(1) No person shall, without lawful author@tyd knowing that another person is harassed
or recklessly as to whether the other person iads&d, engage in conduct referred to in
subsection (2) that causes that other person rablonn all the circumstances, to fear
for their safety or the safety of anyone knownhier.

(2) The conduct mentioned in subsection (1) cissic

(a) repeatedly following from place to place the otlp@rson or anyone
known to them;

(b) repeatedly communicating with, either directly adirectly, the other
person or anyone known to them;

(c) besetting or watching the dwelling-house, or pladeere the other
person, or anyone known to them, resides, worksiesaon business or
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happens to be; or

(d) engaging in threatening conduct directed at thesrofterson or any
member of their family.

(3) Every person who contravenes this section iisygof

(a) an indictable offence and is liable to imprisonméot a term not
exceeding ten years; or

(b) an offence punishable on summary conviction.

(4) Where a person is convicted of an offence umitisrsection, the court imposing the
sentence on the person shall consider as an adgiggfector that, at the time the offence
was committed, the person contravened

(a) the terms or conditions of an order made pursuargettion 161 or a
recognizance entered into pursuant to section 10,1 or 810.2; or

(b) the terms or conditions of any other order or redxxmnce made or
entered into under the common law or a provisiothisf or any other Act
of Parliament or of a province that is similar ifieet to an order or
recognizance referred to in paragraph (a).

(5) Where the court is satisfied of the existence ofggravating factor referred to in
subsection (4), but decides not to give effect @ sentencing purposes, the court
shall give reasons for its decision.

1993, c. 45, s. 2; 1997, c.16, s. 4; 2002, cs130.

Section 423 - Intimidation

423. (1) Every one is guilty of an indictable ofterand liable to imprisonment for a term of
not more than five years or is guilty of an offeqmeénishable on summary conviction
who, wrongfully and without lawful authority, foh¢ purpose of compelling another
person to abstain from doing anything that he @ Isfis a lawful right to do, or to do
anything that he or she has a lawful right to abgtam doing,

(a) uses violence or threats of violence to that persdms or her spouse or
common-law partner or children, or injures his er property;

(b) intimidates or attempts to intimidate that persaonaorelative of that
person by threats that, in Canada or elsewheréenge or other injury
will be done to or punishment inflicted on him @rtor a relative of his
or hers, or that the property of any of them wdldamaged,;

(c) persistently follows that person;

(d) hides any tools, clothes or other property ownedsad by that person,
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or deprives him or her of them or hinders him ariheghe use of them;

(e) with one or more other persons, follows that persana disorderly
manner, on a highway;

(N besets or watches the place where that persoresgesitbrks, carries on
business or happens to be; or

(g) blocks or obstructs a highway.

Exception

(2) A person who attends at or near or approagltegelling-house or place, for the
purpose only of obtaining or communicating inforimat does not watch or beset within
the meaning of this section.

R.S., 1985, c. C-46, s. 423; 2000, c. 12, s. 98126. 32, s. 10.
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