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Report on Statutory Remuneration of Trustees and Trustees’ Accounts

l. Introduction

This report, the second made by the Trustee Act Modernization Committee of the
British Columbia Law Irstitute, contains recommendations for changes to the provisions
of the Trustee Act dealing with the remuneration of trustees and related matters. A
descriptionof the project on Modernizing the Trustee Act, the Committee and its approach
is set out in Appendix B.

In all the provinces and territories, trusees and persona representatives have a
statutory right to receive remureration for their services from their trust estate.! This
remunerationisreceived inaddition to reimbursemernt for out-of-pocket expensesincurred
in carrying out the trust. If the trust instrument or will specifies the way inwhich the
trustee or executor is to be remunerated, the provision so madeisusually considered to be
in lieu of statutory remuneration, and no alowance will be made under the legislation.?

Statutory remunreration takes the form of an allowance from the trust capital and
income, with aceiling fixed by statute. Withinthat ceiling, the court is directed to allow
an amournt it considers fair and reasonable. The Trustee Act of British Columbia also
provides specificaly for a second, newer form of statutory remunerationtermed “care and
management fee” which may be alowed annually during the administration of the trust.
The care and management feeisawarded in additionto the more traditional allowance from
capital and income, and its precise amount is also set by the court, subject to a fixed
ceiling.® It reflects a modern shift in emphasisin trusteeship from preservation of capital
to active portfolio management to ensure adequate return and capital growth.

Despite theintroductionof annual care and management feesin order toaccommodate
changing demands in trusteeship, much of the law and procedure surrounding statutory

1. Quebec’slegidationisfound in articles 789 and 1300 of the new Civil Code S.Q. 1991, c.64. Elsavhere,the
relevant provisions are found in the Trustee Act of the province or teritory.

2. Re Edy, [1983] 1 W.W.R. 453 (B.C.S.C.). There are some provincial variations of this principle. In
Newfoundland, the trustee may elect between remuneration fixed by the insrument or will and remuneration
under thedtatute: Trustee Act, R.S.N. 1970 c. 380, s. 54. Manitoba’ sTrustee Act provides that aremuneration
clauseisnot valid untilit hasbeen approved by the court: R.S.M. 1986, c. T160, s. 90(5). Thereisdso acommon
law presumption that if awill provides alegacy to an executor in that capacity, the legacy was intended in lieu
of compensaion. This presumption isessily rebutted, and it isoccasondly possible for executors to obtain
statutory allowances & well as receivingthe legacy.

3. RePedlar, [1982] 34 B.C.L.R. 185 (S.C.). Only Newfoundland has a smilar provison, dthough in other
provinces, an annual careand management feeis awarded as part of “ fair and reasonabl€’ remuneration fixed by
the court. Newfoundland, likeB.C., has a ceiling on the income and capital allowance, necessitating a special
provision for any additional component of trusteeremuneration.
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remurerationof trusteesinB.C. remains complex and outdated. After the provisionsof the
Trustee Act dealing with investment of trust property, probably none are so frequently
criticized as being in need of overhaul as those relating to remuneration.

1. Consultation Paper and Response

In September 1998 the Committee released a Consultation Paper on Statutory
Remuneration of Trustees and Trustee's Accounts, seeking comment on proposals for
reform of thisportionof the Trustee Act. A number of relatively detailed responses were
received. These were fully considered by the Committee in formulating the
recommendations that appear in this report.

I[11. Statutory Remuneration of Trusteesin British Columbia - Current Law and
Proposed Reforms

A. General

The key section in the Trustee Act of British Columbia dealing with remuneration of
trusteesis section 88. Itisreproduced infull inthe Appendix at the end of this document.
The operation of section88 cannot be understood, however, without reference to case law
and to the Rules of Court.

B. TheAllowance on the Gross Aggregate Value of the Trust Estate

The first subsectionof section 88 provides that a trustee, executor, administrator or
court-appointed testamentary guardian, is entitled to receive a “fair and reasonable
allowance” of not more than 5 per cent “on the gross aggregate value” of the trust assets,
including capital and income. The subsectiongoes on to state “it islawful for the Supreme
Court or aregidtrar, if so directed by thecourt” to grant an allowance. Section 88(1) has
stood almost unchanged since it was first enacted inBritish Columbiain 1897. The 5 per
cent ceiling has remained inplace ever since then. Contrary to what is often believed, the
5 per cent maximum is not awarded automatically. In most cases, alow er percentage will
be allowed by the court. Thecriteria commonly applied infixing theactual remureration
are:

(@) the magnitude of the trust;
(b) the care and responsihility involved;
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(c) thetime occupied in administering the trust;
(d) the skill and ability displayed;
(e) the success achieved inthe final result.*

This list of criteria is not exhaustive.®

The court considers each case on its own merits and awards an allowance that it
considers appropriate.

The allowance under section88(1) need not be awarded all at once, and it iscommon
for interim instalmentsof remuneration to be allowed a each passing of accounts during
the administration of the trust.®

I nterim instalments of remuneration must be set very carefully, as the most that can
ever be allowed under section 88(1) is 5 per cent of the capital and income. Many
contingencies must be taken into account. Room must be left for the possibility that a
successor trustee may be appointed. The exercise is essentially a judgmental ore.

C. TheCareand Management Fee

Section 838(3) states that anyone entitled to the allowance under section 88(1) may
apply annually to the Supreme Court for a care and management fee, and the court may
allow afee not greater than 0.4 per cert of the average market value of the trust assets.
As previously noted, the care and management is inaddition to the allowance from capital
and income authorized by section 88(1).” The base on which this component of
remunerationiscalculated isthe“ average market value” of thetrust estate. Inother words,
itisafigurerelated to the value of the trust estate during the period in which the annual fee
isearned. Averagemarket value isdetermined by addingthe mark et value at thebeginning
of the period in question to that of the end of the period and then dividing by two.?

4. ReToronto General Trusts Corporation and Central Ontario Railway Company, [1905] 6 O.W.R. 350
(S.C); ReMcColl Estate [1963] 65 WW.R. 110 (S.C.); Allenv. Allen Estate, [1991] 57 B.C.L.R. (2d) 351
(SC).

5. Turriff, “Passing Estate Accounts and Fixing Remuneration for Fiduciaries,” (1992) 50 Advocate 563 at 568.
6. Section 88(2) makesitclea that interim instaments of thestatutory allowance may be granted.
7. RePdlar, (1982) 34 B.C.L.R. 185 (S.C)).

8. lbid.
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Aswith the alowance under section 88(1), the maximum annual fee of 0.4 per cent
is not automatic. The court will determine the size of the fee allowed each year on the
basis of criteriaemerging from case law that are somew hat similar to those usedinfixing
remuneration under section 88(1).°

D. TheBasefor Calculating Remuneration
1. Grossv. Net Value

In Canada, the allowance from capital and income is cal culated onthe gross vd ue of
trust assets rather than on the value net of encumbrances. Inthe United States, the net value
is commonly used.'® There is room for argument that basing remuneration on the gross
value overcompensatesthe trugee, since the beneficial interest may be said to be measured
at any given point intime by the value net of encumbrances. As encumbrances may be
redeemed, however, the beneficia interest may also be said to extend to the full gross
value. Inaddition, the trustee is always liable for the gross value of trust assets, and must
exercise the same degree of care whether the assets are encumbered or not. Basing the
cal culation on net value might complicate some remuneration hearings. The Committee is
infavour of retaining the present practice of cal culating remuneration onthe gross vd ue of
trust assets

9. InRePdllar,ibid,, the followingcriteria wereenunciaed for assessing the gopropriate amount of the care and
management fee under section 88(3):

(a the value of the estate assets being admini stered;

(b the nature of the estate assets being administered - such as an activebusiness, afarm, real property
held for investment or gpprecigtion, a portfolio of investments and the type of such investments;

(© the degree of responsibility imposed upon the trustee by the terms of the will or other instrument,
includingthe length or duration of the trust;

(d) the time expended by the trustee in the care and management of the estate;

(e the degree of ability exhibited by the trustee in the care and management of the estate;

) the success or failure of the trustee in the care and management of the estate;

(9) whether or not some extraordinary service has been rendered by the trustee in the care and
management of the estate.

10. Scotton Trusts 4" ed., s. 242.
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2. CurrentValuevs. Valueat Conversion or Distribution For Certain Categories
of Assets

Section88(1) of British Columbia’s Trustee Act requires the allowance from capital
and income to be calculaed on the “gross aggregate value’ of the assets and income.
Under the present law, arriving at “ gross aggregate value” is not smply amatter of adding
current valuestogether. Assetsarevaued in different ways, depending on whether they
were “original” in the sense of forming part of theinitial estate at the inceptionof the trust,
or whether they have been “realized” by the trustee or personal representative.
“Realization,” in this context, means converted to cash or invested in another form of

property.

Whenthetrugee convertsanoriginal asset, theval ue at thetime of conversionis used
to cal culate gross aggregate val ue throughout the duration of the trust, whether or not there
is any rise or fall in value in the interval between conversion and each time at which
remuneration is fixed.'* If original assets are distributed to beneficiaries in their original
form, the value at the time of distribution is used.

When original assets areretained intheir original form, their current value isused in
determining gross aggregate value of the trust estate on each occasion remuneration is
fixed.*? This isalso true with respect to any assets acquired by thetrust inaddition to the
original ones obtained from the settlor or testator.

The following example shows how the different methods of valuation are used to
arrive at the “gross aggregate value’ whenever interimor final remunerationis fixed:

The orignal assts of atestamentary trust are:

S 500 bank sharesval ued at $100 each whenthetrust tak eseffect. The bank shares
are each worth $150 when the trust is wound up.

S a house valued at $350,000 when the trug takes effect.

S anoriginal pai nting valued at $10,000 at the date of the tegator sdeath, $20,000
whenit is distributed to a beneficiary, and $25,000 when the trust is wound up.

The trustee has the power to convert or retain any asset, and to encroach on capital in
favour of any beneficiary. The trudee sdl s the house a the beginning of the trust
adminigtration, converting it to cash that islater inveged. The invested funds now
amount to $500,000. The trudee retains the bank shares which are now worth

11. RelaingEstate, (1977) 3B.C.L.R. 105 (S.C).

12. Stephensv. Miller, (1918) 25 BC.R. 388 (C.A.).
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$75,000. The painting is given to a beneficiary in the course of administrationas an
exercise of the power of encraachment.

The current values of all assets, including the painting that had once been under
administration and was then didributed in its original form to a beneficiary, is
$600,000, but this is not the figure used as “gross aggregate value.” Instead, the
regigrar will use the va ue of the house at thetime of conversion ($350,000), thevalue
of the painting at thetimeit was distributed to abeneficiary ($20,000) and the current
value of the bank shares($75,000). Thisproducesa figure of $445,000 for the capital
compaonent of the grassaggregate value.

The ratiorale for using the conversion value for original realized assets is that the
value remains constant oneach occasionwhen remunerationis fixed. This helpsto avoid
exceeding the 5 per cent ceiling in awarding interim remuneration. The current law is
inconsistent, however, as this rationale is not applied to original unconverted or
subsequertly acquired assets.

Restricting the base on which the section 88(1) allowanceis calculated to historical
conversion values irrespective of any capital growth in the interim is a disincentive to
productive trust management. There isan also an element of unfairness inusing historical
values, as trustees are always liable for the current value of the entire trust fund. The
current practice does not correlate trustees’ remuneration with the extent of the personal
liability that they bear.

Opinion was divided among correspondents as to the meritsof changing the base for
assessing remuneration to current asset values. One correspondent observed that basing
remuneration on the current valuewould operate unfairly to a trustee whose remuneration
was assessed during a market downturn after along period of successful and productive
management of the fund. That corregpondent suggested that an average value over the
entire period of trust administration beusedinstead. A nother opposed changingto current
value on the ground that this would overcompensate the trustee, since capital growth is
recognized by the award of a care and management fee under Section 88(3) calculated by
reference to current market value.

The Committee considered these objections carefully and concluded that unfairness
resulting from assessment of remureration during a market downturn could be offset
through awards of interim remuneration while the market is higher. The unfairness of
which our correspondent w arned would really only be devastating where remuneration was
only taken once at the concluson of atrust lasting over a very lengthy period. 1t would be
highly unusual not to take any interim remuneration during the adminstration The
Committee al so disagreed that recognizing capital growth inboth Sections 88(2) and (3)
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would constitute double remuneration, as a care and management fee is not automatically
awarded andis awarded in relatively small instalmentsinrelationto the capital growth that
might have been achieved.

Giventheadvantages of us ng the same base for valuing all asset categoriesand the
desirability of a significant incentive to good financial management by trustees, the
Committee concludes that the allowance on principal and income under Section 88(2)
should be based, likethe care and management fee under Section 88(3) on current values
for all asset categories.

The Committee therefore proposes.

1. Remunerationintheformof an allowance fromthe capital and income
of the trust should be calculated on the basis of the current gross
mar ket value of all capital assets and the current gross income of the
trust.

E. Fixed Ceilings on Remuneration

Only British Columbia and Newfoundland impose a fixed ceiling on the allowance
from capital and income that may be awarded to the trustee.”® Ineach case, the fixed
ceiling is five per cent of the gross aggregate value of capital and income. Elsewherein
the common law provinces, the determination of what conditutes “fair and reasonablée’
compensationisentirely amatter withinthe court’ sdiscretion. Many U.S. statesfollow the
model of the Uniform Probate Code, which merely provides that a trustee is entitled to a
“reasonabl e compensation’ .**

Should aceiling onremunreration remaininBritish Columbia’ s Trustee Act, and if so,
should it remain at five per cent of the capital and income? There are arguments both for
and against retention. Trust companies operating in British Columbia have learned to live
with the ceiling, though possibly preferring it to be slightly higher. Ina 1991 submission
to the Attorney General, several major trust companies suggested the maximum all owance

13. Trustee Act, R.S.B.C. 1996, c. 424, s. 88(1); Trustee Act, R.S.N. 1990 c. T-10Q s. 52(2).

14. National Conference of Commissionerson Uniform State Laws, Uniform Probate Code, s. 3-719. Allclamsof
remuneration are subject to review by the court on apetition of an interested party; s. 7-205.
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on trust income be revised upward to six per cent, but did not urge the abolition of the
ceiling.”

Asthe statute creates aninherent conflict of interest by permitting compensationfrom
the trust estate, a legislative expression of the upper limit of fair and reasonable
compensation may serve as a check on outlandish demands. On the other hand, to the
knowledge of some members of this Committee, the ceiling has led to a widespread
misconception that trustee s are ertitled to five per cent in all cases. Thus, it may
encourage trustees to seek the maximum allowance inmore cases.

Thecelling undoubtedly creates somefairly intractable diff icultiesinaw ardinginterim
remuneration under section 88(2). The maximum percentage cannot be exceeded,
regardless of how long the trust lasts or how many successor trustees may subsequently
need to be compensated. A partia solution to the problem the ceiling createsin granting
interim allowancesw ould beto base the maximum percentage onthe average of the gross
aggregate values used oneach previous occasion on which remuneration was allowed. If
the sum of the interim allowances exceeded the final, overal assessment of reasonable
remuneration made inlight of the maximum permissible amount calculated inthis mannrer,
the trustee could be required to reimburse the trust estate in the amount of the excess
balance. Inthis way a fixed ceiling could be retained, without preventing use of current
asset values asthe basefor assessing remuneration. T his approach is not adequate to deal
with cases inwhich there have been successive trustees, however, and in itself gives rise
to greater complexity.

The absence of a fixed ceiling in the provinces other than British Columbia and
Newfoundland has not led to controversy, and the practice there seems to be to grant
allowances at leve s that are fairly consistent with those granted inBritish Columbia.

Inthe Consultation Paper, the Committee made no recommendation on retention or
repeal of thefixedceilingin Section 88(1) andinstead merely sought comment on retention
or repeal. As arnticipated, views among correspondents were sharply divided between
those strongly in favour of repeal and those strongly supporting retention, though not
necessarily at a level of five per cent. One response favouring reped emphasized the
problems resulting from the ceiling where there is a succession of trustees and observed
that the ceiling was unnecessary as long as beneficiaries could apply to court for a review
of any remuneration that was allowed or appropriated.

15. CanadaTrust, Central Guaranty Trust, Montreal Trust, National Trust, Royd Trust, “ Submission to the Attorney
General, Province of British Columbia’ (June 1991).
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Those correspondents who favoured retention of a ceiling noted that challenging
remuneration can be an expensive process and maintained that a balancing mechanism is
necessary if trusteeswereto be allowed to take remuneration without prior order from the
court.

Giventhe fact that remuneration awardsin other provinces not having the ceiling are
apparently consistent with those in British Columbia, the problems caused by the ceiling
in relationto assessing interim remuneration and dealing with cases of successive trustees
outweighthetheoretical checksondemandsfor inflated remuneration thatthe ceiling might
have. While the Consuitation Paper raised the issue of repeal of fixed ceilings only in
relation to the allowance ontrust capital and income under Section 88(1), the problems
arising from afixed ceiling and the arguments favouring repeal that were raised there and
in the responses to the Consultation Paper apply equally to the ceiling placed by Section
88(3) on the amual care and management fee. The Committee therefore recommends:

2. The maximum percentages of trust capital and income now fixed at five
per cent in Section 88(1) and 0.4 per cent of average market value in
Section 88(3) should be repeal ed.

F. Interim Remuneration Without Prior Court Approval

As late asthe 1970s, it was fairly common for trustees to estimate the amount of
remuneration they had earned and would be allowed, and appropriate it to themselves in
advance of an application to the court for approva of that amount. A series of casesin
Ontario and British Columbia, however, established that this practice was prohibited as a
matter of law unlessall the beneficiaries consented totheproposedinterimremuneration.*®
While arecent Ontario decision signals someretreat from this position,*” the prohibition
remainsfirmly in place in British Columbia."®* Whiletrusteesw ould not be prohibited from
retaining estimated future remuneration in the trust fund pending court approval to pay it
to themselves, thiswould bedisadvantageousfrom a tax standpoint for both the trust and
the trusee. Thelncome Tax Act does not allow a deductionfor such reserves.

Where the benreficiaries do not agree on a pre-hilling of remureration by the trustee,
or wherethere are unborn or minor beneficiaries, trusteesarerequired to wait urtil thetrust

16. Thepracticeisreferred to in many of the judgments, and in the trust industry, as “pre-taking.”
17. ReWlliam George King Trust, (1994) 2 E.T.R. (2d) 123 (Ontario General Division).

18. RePrelutsky, (1982) 11 E.T.R. 233 (B.C.S.C).
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winds up to obtain remuneration, or else apply for it periodically. Thus, the prohibition
serves to increase the need for applications to court, even though applications for
remuneration are normally made in conjunction with passings of accounts.

The Committee considers that the current prohibition on the taking of interim
remuneration prior to court approval isout of touch with reality because of the expense of
obtaining that approval on each occasion. Expenses of this kind diminish the trust estate.
Thepractice of pre-hilling waswidespread urtil the early 1970s and there seemsto belittle
evidenceof abuse. Because of practica considerations, pre-billing occursin fact whereall
beneficiaries are adult, capacitated and ascertained, and is only rarely the subject of
objection by beneficiaries.

The potential for abuse of pre-billing certainly exists, and certain safeguards are
necessary if itisto be allowed. TheOntario Law Reform Commission recommended that
trustees be allowed to appropriate remureration without court order, subject to prior
notificationto all beneficiariesand to supply to them full details of the services for which
the interim remunreration is claimed. The Alberta Law Reform Institute has proposed a
scheme for personal representatives’ compensation involving a similar procedure, with
provisionfor objection to the court by a beneficiary within a specified period.” A similar
procedure existsfor proposedincreasesof trustees’ feesin Californa®® Inthe view of the
Committee, a procedure for notificationof beneficiaries, coupled with anadequate period
for making an objection to the court regarding any proposed remuneration, is a fair and
adequate safeguard.

The Committee’s proposal as stated in the Consultation Paper provided that the
trustee who wished to take remuneration without seeking prior court authorization should
have to give notice to adult ascertained beneficiaries, who could then object to the
proposed remuneration within a 60 day period. An objecting beneficiary would then be
able to apply to court within that period to review the trustee s proposed remuneration.
This proposa obtained strong support and strong opposition from among our
correspondents. One corregpondent opposed the notion of pre-billing without court
authorization on the ground that the present law is satisfactory in light of the ability of
beneficiaries to agree to proposed remuneration and avoid the need for recourse to the
court. Another response accepted theconcept of pre-billi ng without pre-authorization, but
thought the Committee's proposal placed an unfair onus on the beneficiary to apply,

19. Albertal aw Reform Ingtitut e, Report For Discussion 10, Revision of the Sur rogate Court Rules (191) 21. The
proposal wasnot carried forward into the revised AlbertaSurrogate Court Rules

20. Probate Code, section 15686, asamended by Cal. Stats. 1992, c. 178, s. 43.2.
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suggesting instead that the onus should be on the trustee to seek the court’s gpproval if a
beneficiary filed an objection.

The Committee’s purpose in placing the onus on the objecting beneficiary is to
conserve the trust estate. The trustee who is compelled to submit a clam for interim
remuneration to the court pursuant to abeneficiary’s objection will obtain costs out of the
estate if the interim remuneration is allowed. Thus, a groundless objection by one
beneficiary may adversely affect the interests of the other beneficiaries, while abeneficiary
making a groundless objection under the Committee’s proposal as outline in the
Consultation Paper would be compelled to pay his or her own costs if the objection is
dismissed. We believethat a system requiring the trustee to make the application would
not be an improvement over the present law, which produces unnecessary expense and
diminution of the trust estate.

The Committee recommends:;

3. (a) The Trustee Act should allow a trustee to receive fair and
reasonable remuneration for services al ready rendered, without
previous court authorization.

(b) Atrusteeintending to take remuneration without previous court
authorization, though there be minor, unborn or incapacitated
beneficiaries, should be required to give notice, with full details
of the remuneration sought and of the servicesto which it relates,
to adult ascertained beneficiaries.

(c) The notice given under paragraph (b) should state that the
recipient of the notice may object to the proposed taking of
remuneration within a sated period, which should not be less
than 60 days from the date of the notice.

(d) Anyone entitled to notice under proposal 2(b) who objects to the
remuneration proposed, should be entitled to apply to the
Supreme Court within the period stated in the notice to fix the
remuneration, if any, that the trustee should receive.

(e) Ifaperson entitledto notice makesan application under proposal
2(d), the trustee should be prohibited from taking remuneration
until the Supreme Court has disposed of the application.

(f) If thetrustee’ sremuneration, as finally determined by the court,
isless than the aggregate of the amounts previously obtained by
the trustee without court authorization during the administration

British Columbia Law Institute 11
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of thetrust, thetrustee should beliableto repay the balance to the
trust.

G. Remuneration of Professionally Qualified Trusees

Settlorsandtestatorsfrequently appoint trustees because of the special skillsthatthey
may bring to the administration of thetrust. Accountantsand solicitorsare often appointed
for thisreason. Trusteeswith professional qualifications are nevertheless only entitled to
the statutory allowances unless the will or trust instrument expressly authorizes them to
chargetheir normal feesfor necessary professional services. So-called “charging clauses’
of thiskind are very common.

A curious feature of charging clauses intestamentary trusts, however, isthat they are
treated as general legacies instead of administrative powers. This has a number of
sgnificant effects. The fees of the professionally qualified trustee will rank behind any
claims against the estate by creditors, and behind any specific legacies. If there were no
charging clause, the trustee’s remuneration and expenses would have priority over the
claims of any unsecured creditorsand legatees. Thus, the position of a trustee rendering
professional services to atestamentary trust may actually be made worse by the presence
of a charging clause.

The trustee legislation of five provinces and the Y ukon Territory allow increased
remuneration to solicitor-trustees for legal services rerdered by them to the trust. The
Ontario Law Reform Commissionrecommended morethanadecade ago that theprovision
for increased remuneration be expanded to other trustees possessing special knowledge or
skills, such as accountants?* Nowadays, the need for accounting servicesto the trust is at
least as important as legal services. Incertain situations, other professional services may
be required, and a trustee who renders them withinthe scope of the trustee’s professional
expertiseshould receive adequate remuneration accordingly. Inthe view of the Committee,
the Trustee Act should provide for this. No objection was made to this change in the
responses to the Consultation Paper.

Charging clausesin wills and trust instruments normally specify that the privilege of
charging professional fees applies only to work that only the professional is qualified to
perform, and not to general trustee or executorship services. To avoid overcompensation
semming purely from atrustee’s professional status, the statutory charging clause should
be similarly restricted. At the present time, registrars and masters who conduct

21. Ontario Law Reform Commission, Report on the Law of Trusts, (1984) 257.
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remureration hearings are accussomed to delineating between ordinary trustee and
executorship services and professional ones. Thus, the registrar’s role shoud be an
adequate means of ensuring that a statutory charging clause is applied only to true
professional services. By “professional services” we mean services provided by persons
holding qudlificationsrecognized by statute that may not be provided by anyonenotholding
such a qudification.

The Committee therefore recommends:

4. The Trustee Act should contain a provision allowing trustees who are
professionally qualified to charge their regular fees for professional
serviceswithinthescopeof their qualifications, provided those services
may reasonably be regarded as necessary for the fulfillment of the
trust.

In our view, the anomalies created by the archaic rule that a charging clause in a
testamentary trust is to be treated as a general legacy judify abandoning it. The fees
charged under such a provision should be treated as expenses of the estate, just asif the
services had beenrendered by a professional who isnot a trustee.

The Committee therefore recommends:

5.  TheWills Act should be amended to provide that a provision in a will
authorizing a trustee to charge regular professional feesfor services
rendered to the estate or testamentary trust is in the nature of an
administrative power and not a legacy. Fees charged under such a
provision should be treated as expenses of the estate or testamentary
trust.

H. Remuneration of Judicial Trustees

Section97(5) of theTrustee Act statestha ajudicial trustee (i .e., atrustee appointed
by the court) may be paid remuneration as the court assigns in each case out of the trug
property, but not exceeding “prescribed limits’. Section 98(c) empowers the Lieutenant
Governor in Council to make rules regarding the remureration available under section
97(5), but none have beenmade. Section 97(5) is ambiguous asto whether the cellingsin
section88 apply to the remuneration of judicial trustees. One reported decision holds that
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the cellingsin section 88 do not apply and the matter isentirely within the discretion of the
court.”* Another reported decisionimpliesthat the section 88 ceilings may be applicable.”

While the appointment of a judicial trustee is very rare, the Trustee Act should be
clear as to whether or not the general sections concerning remuneration apply. The
situations in which an appointment might be made could vary greatly.

The Committee believesit would be gppropriate to | eave the remunreration of judicial
trustees entirely as a matter of discretion for the court. The party applying for the
appointment of a judicial trustee should see that appropriate provisons regarding
remuneration are included inthe terms of the order.

The Committee therefore recommends:

6. The Trustee Act should provide that the remuneration of a judicial
trustee is entirely in the discretion of the court, and the general
provisionsof the Act respecting remuner ation of trusteesdo not apply.

Should A Remuneration Clause in An Instrument Always Displace Statutory
Remuneration?

The strict rule under the current law that prevents statutory remuneration from being
awarded where thereis an express clause respecting remuneration in the trust instrument
or will can lead to inudice. Sometimes remunreration clauses are obviously outdated or
simply unrealistic. One way of dealing with these dtuations would be to follow the
example of Newfoundland’s Trustee Act and allow the trustee to choose between
remuneration fixed by the trust instrumert and that available under the statute. Another
way would be to provide that the court has a discretion to override a provisioninthe trust
instrument or will that does not provide fair and reasonable remuneration, and allow
remuneration that is fair and reasonable within the terms of the Act.**

The proposal madeinthe Consultation Paper would have provided adiscretionto the
court to vary a term of awill or atrust instrument fixing a trustee’ sremuneration if the

22. ReBurr,(1968) 1 D.L.R. 3d 78 (BC.S.C.).
23. Wrightv. Canada Trust Company, (1984) 55 B.C.L.R. 349 at 355 (S.C.).
24. In England, it is now recognized as a matter of generd trust law that the court has a discretion to vary a

remuneration clause that produces unfair results, although there is no legislation giving trustees a right to
remuneration. See Re Dukeof Norfolk’ sSettlement Trusts, [1992] Ch. 61 (C.A.).
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remuneration, so fixed, was obviously insufficient. All those who commented on the
Consultation Paper agreed with this proposal, but also emphasized that fee agreements
between a settlor or testator and a trustee should not be subject to variation by the court.
One correspondent favoured a residual discretion to vary a fee agreement if it no longer
accorded with contemporary business practice. The Committeeagreesthat feeagreements
should be upheld. This should be the case whether or not the agreemert is incorporated
by reference into the trust instrument or will.

The Committee therefore recommends:

7. (a) The Trustee Act should be amended to provide thaton
application, the court may vary a term of a will or instrument
creatingatrust that fixes theremuneration of a trustee (other than
by contract), if that term does not provide for sufficient
remuneration. Where the court varies such a term, it may fix the
remuneration the trustee should receive at the level the court
considers appropriate, subject to the other provisions of the
Trustee Act.

(b) The amendment referred to in Recommendation 7(a) should not
extend to the variation of a contract between a settlor or testator
and a trustee extraneous to the trust instrument or will, whether
or not the contractisincorporated by reference in the instrument
or will.

J. Procedural Reform

Remuneration must be fixed by the court only wherethe consent of all beneficiaries
to aproposed allowance or care and management fee cannot be obtained. W hen consent
cannot be obtained, the application to fix the remuneration is gererally made as part of a
passing of accounts, although section 89 of the Trustee Act allow san application to settle
the remunreration to be made at any time.

Obtaining a hearing on remuneration currently involves a least two stages, and
sometimesthree. The first stage is merely an application for an order directing apassing
of accounts or an inquiry irnto remuneration, or both. The applicationis made by petition
under section89 of the Trustee Act or, if it arisesinconnectionwith the administration of
atestamentary trust and theestate has not yet beenfully administered, by notice of motion
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under Rule 61(58) of the Rules of Court. If the court grantsan order, it directs ahearing
by a mager or registrar under Rule 32.

Thesecond stage isthe actual hearing, which takes place before amaster or registrar.
A third stageis necessary if the court, when giving directionsfor the hearing, does not also
order under Rule 32(2) that the findings be certified by a master or registrar.

If the order empowers the master or registrar to give a certificate with respect to the
appropriate remuneration, thecertificate isbindingonthepartieswhenitis filed, according
to Rule 32(2). It issubject to appea under Rule 53(6) and the appeal must be launched
within 14 days.

Theneedfor multipleattendances by salicitorsunder thecurrent procedure makesthe
guantification of remuneration considerably more expensive thanit should be. There are
also certain inequities in the different procedures for making the intial application of the
court. Thefee for filing a notice of motionunder Rule61(58), for example, is $60. If the
applicationmust be made by petitionunder section 89 of the Trustee Act, the feeis $208.
The fact that executors and trustees will normally be fully indemnified for al reasonable
legal and accounting expernses involved inthese proceedings, and that the procedure must
be followed whenever interim aswell as final remuneration is sought, contributes greatly
to the cost ultimately born by the bereficiaries.

Whilethevery expense of the procedure may have some deterrent ef fect inpreventing
applications from being brought too frequently, it is questionable whether this outweighs
the berefits of a streamlined procedure.

Theinitial application required smply to obtain anorder directing a hearing could be
replaced by an application made in writing, much along the lines of the procedure for
obtaining consent orders under Rule 44(13).

The requirement for court confirmation of aregistrar’s report or recommendation is
also an unnecessary and expensive step. In many cases, the applicationfor confirmationis
never made. The report and recommendation procedure should be eliminated infavour of
certificationby the registrar or master. While doubts have been expressed concerning the
constitutional validity of the certificate procedure onthe ground that it may amount to a
delegation of superior court jurisdiction,? Rule 32(2) might bereworded to providesimply
that the certificate becomeshbinding at the end of a 14-day period during which a party to

25. Turriff,supran. 5 at 564.
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the hearing could goply to the court to have the certificate varied. This would make the
procedure less like a delegation of superior court jurisdiction over trusts and trustees.

The cost of the proceedings to approve remuneration should not depend onwhether
the matter proceeds by petition or notice of motion. A unitary procedure should exist so
that remureration hearings could be arranged inthe same mamer, whether the trust arises
under awill or otherwise.

Our correspondents expressed strong support for these changes as outlined in the
Consultation Paper. The Committee was also asked to consider whether a trustee whose
proposed remunreration is reduced on a review by an arbitrarily set percentage should
automatically be required to pay the full costsof the review. A provisionsimilar to thisis
found inSection72 of the Legal Profession Act.”® The Committee believes, however, that
acosts penalty of this sort might discourage people from taking onthe roleof trustee, and
thus have a detrimental effect outweighing any value it might have as a deterrent to
exorbitant claims for remuneration.

As these procedural changes would be accomplished through amendments to the
Rules of Court, the Rules Committee isthe proper forum for debating them in detail.

The Committee accordingly recommends:

8. The Rules Committee should consider the matter of the interaction of
the Trustee Act with the Rules of Court in connection with approval of
trustee remuneration. The Rules Committeeis invited to consider the
following suggested changes, in particular:

(a) Theprocedurefor obtaininganorder for aremunerationhearing,
and any directions concerning the procedure for the hearing,
should not require appearance by counsel in chambers. A
remuneration hearing should be obtainable on an application
madeentirely in writing, resembling the procedure for obtaining
orders by consent.

(b) A single procedure should be available for fixing remuneration,
whether the matter arises in the course of administration of an
estate or otherwise.

26. SB.C.1998,c.9.
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(c) Theprocedureunder Rule 32(3) whereby the master or registrar
makes a report and recommendation requiring confirmation by
the court should be abandoned in favour of the procedure under
Rule 32(2) whereby the registrar or master certifies the findings
at the hearing.

(d) Theregistrar’scertificate should becomefinal and binding unless
an application to vary the certificate ismade to the court within
14 days after the certificate isfiled. Rule 32 should be reworded
to provide accordingly. No application to simply confirm the
certificate should be necessary.

K. Statutory Requirements for Passing of Accounts

Section 99(1) of the Trustee Act requires a trustee under a will, executor,
administrator, or judicial trustee to apply for anorder for passing first accounts within two
yearsfromthe grant of probate or administration, or from the date of appointment. This
requirement may only be avoided if all bereficiaries approve the accounts in writing.?’
Section 99 further states that other trustees may obtain orders for passing accountsat any
time.

The requirement is frequently ignored, either because personal representatives and
testamentary trustees are simply unaware of it, or because of the expense of the initial
application for an order and of the passing of accounts itself.

Astheregquirement of section99(1) may only be waivedlegally by thewritten consent
of all beneficiaries, it requires passing of accountsinevery case inwhich there are minor
or unbornbeneficiaries. These bereficiaries cannot consent for themselves, and the Public
Trustee will not consent ontheir behalf because of lack of authority to do so.

Section99(2) allows anyone beneficially interested in property covered by atrust or
estate to serve amotice onthetrusee or personal representative demanding amnual passings
of accounts. The benreficiary serving the notice needs no particular groundsto impose this
very onerous and costly requirement. The court may override the requirement imposed by
the notice and provide for passings at other intervals, but the ability of a single beneficiary
to demand annual passings without establishing aneed for it is hard to justify.

27. Section 99(1) does not gpply to official administrators appointed under Part 5 of the Estate Admi nistrati on Act
or to personal representatives and testamentary trustees whose grants or app ointments d ate bef oreMay 1, 1949:
s. 99(4).
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In the view of the Committee, these provisons impose an unreasonable burden of
expense on testamentary trusts and estates without providing sufficiently countervailing
benefit in additional security to the beneficiaries. Beneficiaries would receiv e adequate
protection if sections 99(1) and (2) were replaced with a simple provision allowing the
court to order a passing of accounts, either ona single occasion or atfixed intervals on the
application of a beneficiary under any trust. The court could then assess the grounds for
the application and determine whether a real need for a passing of accounts exists.

These changes as proposed inthe Consul tation Paper were supported by themajority
of our correspondents. One correspondent favoured retention of the requirement to pass
accounts every two years, but suggested an amendment to deal with the specific problem
of the inability to waive the passing of accounts where there are minor or unborn
beneficiaries. The Committee remains of the view, however, that Sections 99(1) and (2)
should simply be repeal ed and that trustees be required to pass accountsonly when ordered
to do so by the court on application.

The Committee recommends:

9. Sections 99(1) and (2) should be repealed and replaced with a
provision stating that the court may order, on the application of a
beneficiary, a passing of accounts on a single occasion or atintervals
it may fix, if it sees fit to do so.

L. Form of Accounts

The only guidance now provided for the preparation of trustees’ accountsisfound in
Rule 32(13) of the Rules in Court. It isthat each item in an account must be numbered
consecutively. This requirement is frequently ignored, and accounts are presented in
various formats. Fimancial statements are sometimes presented, which cannot be
interpreted easily by non-expertsand which do not itemizeeach receipt and disbursement.
Unless receipts and disbursemerts are shown, it becomes difficult to trace the handling of
funds by thetrustee, and to determine a proper level of remuneration based on the degree
of activity required on the part of the trustee.

The Committee believes that considerable benefits would flow from having a
standardized format for trustee accounts, set out in the Rules of Court. A standard format
would enabl e passings of accounts and remuneration hearingsto be conducted moreeasily
and expeditiously. W hile the format would obviously have to be capable of adaptation to
individual cases, this is also true of most other court forms
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The Committee proposes.

10.

The Rules Committee should beinvited to consider amendmentsto the
Rules of Court specifying the nature of the information that trustees’
accounts must contain and setting out a recommended format. The
Rules should also state that the use of this format, or a similar one
adapted to the circumstances of the trust, shall be deemed sufficient
compliance with the requirements for preparation of accounts.

IV. Summary of Recommendations

1.

Remunerationin the form of an allowance fromthe capital and income
of the trust should be calculated on the basis of the current gross
mar ket value of all capital assets and the current gross income of the
trust.

The maximum per centages of trust capital and income now fixed at five
per cent in Section 88(1) and 0.4 per cent of average market value in
Section 88(3) should be repeal ed.

(a) The Trustee Act should allow a trusee to receive fair and
reasonable remuneration for servicesalready rendered, without
previous court authorization.

(b) A trustee intending to take remuneration without previous court
authorization, though there be minor, unborn or incapacitated
beneficiaries, should be required to give notice, with full details
of the remuner ation sought and of the servicesto which it relates,
to adult ascertained beneficiaries.

(c) The notice given under paragraph (b) should state that the
recipient of the notice may object to the proposed taking of
remuneration within a stated period, which should not be less
than 60 days from the date of the notice.

(d) Anyone entitled to notice under proposal 3(b) who objects to the
remuneration proposed, should be entitled to apply to the
Supreme Court within the period stated in the notice to fix the
remuneration, if any, that the trustee should receive.

20
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(e) Ifaperson entitledto notice makesanapplicationunder proposal
2(d), the trustee should be prohibited from taking remuneration
until the Supreme Court has disposed of the application.

(f) If the trustee’ sremuneration, asfinally determined by the court,
is less than the aggregate of the amounts previously obtained by
the trustee without court authorization during the administration
of thetrust, thetrusteeshould beliableto repay the balance to the
trust.

The Trustee Act should contain a provision allowing trustees who are
professionally qualified to charge their regular fees for professional
serviceswithinthe scopeoftheir qualifications, provided those services
may reasonably be regarded as necessary for the fulfillment of the
trust.

The Wills Act should be amended to provide that a provision in a will
authorizing a trustee to charge regular professional feesfor services
rendered to the estate or testamentary trust is in the nature of an
administrative power and not a legacy. Fees charged under such a
provision should be treated as expenses of the estate or testamentary
trust.

The Trustee Act should provide that the remuneration of a judicial
trustee is entirely in the discretion of the court, and the general
provisionsof the Act respectingremuner ationof trustees do not apply.

(a) The Trustee Act should be amended to provide that on
application, the court may vary a term of a will or instrument
creatingatrust thatfixesthe remuneration of atrusee (other than
by contract), if that term does not provide for sufficient
remuneration. Where the court varies such aterm, it may fix the
remuneration the trustee should receive at the level the court
considers appropriate, subject to the other provisions of the
Trustee Act.

(b) The amendment referred to in Recommendation 7(a) should not
extend to the variation of a contract between a settlor or testator
and a trustee extraneous to the trust instrument or will, whether
or not the contract is incorporated by reference in the instrument
or will.
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10.

The Rules Committee should consider the matter of the interaction of
the Trustee Act with the Rules of Court in connection with approval of
trustee remuneration. The Rules Committeeisinvited to consider the
following suggested changes, in particular:

(a) Theprocedure for obtaining anorder for aremuneration hearing,
and any directions concerning the procedure for the hearing,
should not require appearance by counsel in chambers. A
remuneration hearing should be obtainable on an application
made entirely in writing, resembling the procedure for obtaining
orders by consent.

(b) A single procedure should be available for fixing remuneration,
whether the matter arises in the course of administration of an
estate or otherwise.

(c) The procedure under Rule 32(3) whereby the master or registrar
makes a report and recommendation requiring confirmation by
the court should be abandoned in favour of the procedure under
Rule 32(2) whereby the registrar or master certifies the findings
at the hearing.

(d) Theregistrar’ scertificate should becomefinal and bindingunless
an application to vary the certificate ismade to the court within
14 daysafter the certificate is filed. Rule 32 should be reworded
to provide accordingly. No application to simply confirm the
certificate should be necessary.

Sections 99(1) and (2) should be repealed and replaced with a
provision stating the court may order, on the application of a
beneficiary, a passing of accounts on a single occasion or atintervals
it may fix, if it sees fit to do so.

The Rules Committee should be invited to consider amendmentsto the
Rules of Court specifying the nature of the information that trustees’
accounts must contain and setting out a recommended format. The
Rules should also state that the use of this format, or a similar one
adapted to the circumstances of the trust, shall be deemed sufficient
compliance with the requirements for preparation of accounts.

22
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V. Conclusion

The recommendations for amendment of the Trustee Act and the Rules of Court set
out in this Report should ratioralize the legislation deding with trustee remunerationin a
manner that should encourage careful and productive trusteeship. The Committee hopes
that the legislature and Rules Committee will give them early and favourable attention.

List of Persons and Organizations Responding to the Consultation Paper

- Canadian Barkers Association Fiduciary Committee

- McCarthy Tetrault (N. Brox)

- Canadian Bar Association (Vancouver Wills and Trusts Subsection Review
Committee)

- Watson, Goepel Maledy (M. Leckie)
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Appendix A

Trustee Act
R.S.B.C. 1996, Chapter 464

Selected provisions

Setting remuneration of trustees and guardians

88 (1)

(2)

)

A trustee under a deed, settlement or will, an executor or administrator, a
guardian appainted by any caurt, a tetamentary guardian, or any other
trustee, however the trust is created, is entitled to, and it islawful for the
Supreme Court, or aregistrar of that court if so directed by thecourt, toalow
him or her a fair and reasonabl e allowance, not exceeding 5% on the gross
aggregate value, including capital and income, of al | the assets of the estate
by way of remuneration for his or her care, pains and trouble and his or her
time spent in and about the trusteeship, executorship, guardianship or
administration of the edate and effectsvested in himor her under any will
or letters of administrati on, and in administering, disposing of and arrangi ng
and settling the same, and generally inarranging and settling the affairs of
the estate as the court, or aregidrar of the court if so directed by the court
thinks proper.

The court or aregistrar of the court if so directed by the court, may make an
order under subsection (1) fromtimeto time, and the amount of remuneration
must be allowed to an executor, trustee, guardian or administrator, in passing
hisor her accounts in addition toany other allowancesfor expensesactually
incurred to whichthetrudee, executor, guardianor administratormay by law
be entitled.

A person entitled to an allowance under subsection (1) may gpply annually
to the Supreme Court for acareand management fee and the court may al low
afee not exceeding 0.4% of the average market value of the assets.

Application for remuneration

89

The court may, on application to it for the purpose, settle or direct the
regidrar to settle the amount of the compensation, athough the estate is not
before the court in an acti on.

Review of order or certificate of registrar

91 ()

An order or certificate made by a reg strar under section 88 or 89 is aubject
to review by the caurt on application by summonsto be made before the
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)

expirati on of 14 clear days after the entering of the order or thefiling of the
certificate.

Unless varied or discharged by the court, the order or certifi cate i s binding
onthetrugee, executor, adminigrator or guardian, and all parties interested
in the trust edate.

Appointment and remuneration of judicial tr ustees

97 (1

)

©)

(4)

(5)

(6)

()

If an application is made to the court by or on behalf of the person creating
or intending to create a trust, or by or on behalf of atrustee or benefi ciary,
the court may, in itsdiscretion, appoint ajudicial trudee to be a trustee of
that trug, either jointly with any other person or as sole trugee, and, if
aufficient cause is shown, in place of dl exiding trustees.

The administration of the property of a deceased person, whether a testator
or intestate, is atrust, and the executor or administrator a trustee, withi n the
meaning of this sectionand sections 96 and 98.

Any fit and proper person nominated for the purpose in the appl icati on may
be appanted ajudicial trustee, and in the absence of a nomination, or if the
court is nat satisfied of thefitness of a person so nominated, an official of the
court may be appointed, and in any case a judicial trustee issulject to the
control and supervision of the court asan officer of it.

The court may, € ther on request or without requed, giveto ajudicial trusee
general or speci a directionsin regard to the trust or its administration.

A judicial trugee may be paid out of the trust property the remuneration, not
exceeding the prescribed limits, that the court asdgnsin each case, aubject
to any rues under this Act respecting the application of that remuneration
wherethe judici d trusteeisan offi cial of the court, and the remuner ati on so
assigned to a judidal trustee, except as the court may for special reasons
otherwise order, must cover al his or her work and personal outlay.

Oncein every year the accounts of every trust of whichajudicial trugee has
been appointed must be audited, and a report on them made to the court by
the personsspecified by the rules made under section 98, and, in any case if
the court so directs, aninquiry into the administration by ajudicial trustee of
atrud, or into adea ing or transaction of ajudicid trugee, must bemadein
the manner specifi ed by those rules.

Until the rulesare made and promulgaed, the accourts of ajudicial trugee
mug be audited and passed in accordance withthisAct and the rulesmade
under section 100.

Passing of trustee's accounts
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99

(D

)

3)

(4)

Unless his or her accounts are approved and consented to in writing by all
beneficiaries, or the court otherwise orders, an executor, administrator,
trusteeunder awill and judicial trustee must, within 2 years from the date of
the granting of the probae or letters of administrati on or within 2 yearsfrom
the date of hisor her gppoi ntment, and every other trustee may at any time
obtainfrom the court an order for passing hisor her first accounts, and he or
shemugt pass his or her subsequent accounts at the timesthe court directs.

Despite subsection (1), an executor, administrator and trustee, i ncluding a
judicial trugee, if sorequired by natice served on himor her at the ingance
of aperson beneficialy interested in the property covered by the trust, must
pass hisor her accounts annually withi n one month from the anniversary of
the granting of the probae or letters of adminidration or of his or her
appointment, but the court may on application make an order it considers
proper asto the time and manner of passing the accounts.

If an executor, administrator or trustee failsto pass any accounts under this
section, or if hisor her accounts are incompl ete or inaccurate, he ar she may
berequired to attend before the court to show cause why the account has not
been pased or a proper proceeding in connection with it taken and proper
directions may be given at chambers or by adjournment into court, i ncluding
the removd of atrustee and appointment of another, and payment of costs.

Subsection (1) does not apply to official adminigratorsappointed under Part
5 of the Estate Administration Act, or to any executor, administrator or
trustee under a will if the date of the granting of probate or letters of
administration or of hisor her appointment is before May 1, 1949.
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Appendix B

Further Information on the Project and the Committee

(a) General

This report is the second made by the Trustee Act M odernization Committee
of the British Columbia Law Institute. The firg report made by the Committee
recommended changes to the provisions of the Trustee Act dealing with investment
by trustees. Asthatreport was thefirst of aseriesthat the Committee will issue as
the Trustee Act project progresses, the Committee thought it appropriate to provide
a brief explanation of project and the Committee’s objectives and methodology.
That explanationis reproduced below.

(b) The Trustee Act Reform Project

Oneof the projects undertaken by the British ColumbiaLaw Institute after its
formation in 1997?® was an overall reform of the British Columbia Trustee Act so
asto allow the Act to meet the present-day requirements of trusteeship. While the
Trustee Act remains an important statute affecting a great variety of legal
relationships, many of itsprovisions areout of keeping with present-day conditions
and practices and some provisions are so seriously outdated as to be significant
obstacles to efficient trust administration. Other provinces and territories have
moved to reform their trustee legislation, but the British Columbia statute remains
in need of substantial revision.

(c) The Trustee Act Moder nization Committee

The Trustee Act Modernization Committee (“the Committee”) is one of the
Project Committees through which the Institute carries out its program. Its
memberswere appointed by the Board of the Institute to reflect the wills and trusts
Bar, the professional fiduciary sector, and academic specialistsintrust law.

28. The British Columbia Law Institute was formed in 1997 under the Society Act to carry on the work of the former

British Columbia Law Reform Commisdon. Its objectives are to promote theclarification and simpilification of the
law and its adaptation to modern social needs, to promote improvement of the administration of justice and respect
for theruleof lav, and to promote and cary out scholarly research.
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(d) The Committee’ s Methodol ogy

The Committeeintendsto address variousaspects of the Trustee Act that are
in need of reform in a series of short conaultative documents and reports. The
consultative documents, whichwill containproposal sfor ref orm and theexpl anation
for them, will be crculated to interested sectors such as the trust and fiduciary
industry, the Bar, the Public Trustee s Office, and non-profit foundations to obtain
comment on the proposals. They will also be made available to the public upon
request. Following this consultation phase, the Committee will finalizeits pogtion
on the matters addressed by the proposals and present recommendations for
legislative changein aseries of reports. Thereportswill receivesmilar circulation,
and will also be sent to the Attorney General.

The ultimate aim of the Committee is to prepare a comprehensive draft of a
reformed Trustee Act in modern, easily comprehended language. T he Statute will
contain new provisions required for the legal and financial climate inwhich trustees
now fulfil their duties as well as those elements of the existing Act that must be
retained.

The member s of the Trustee Act M odernization Committee are;

Professor Donovan Waters, Q.C. (Chair)
Professor James Maclrntyre, Q.C.
Arthur L. Close, Q.C.

Margaret Mason

Kathleen Cumingham

Greg Blue (Reporter)
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