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The Honourable Geoff Plant, Q.C.
The Attorney General of the
Province of British Columbia
Parliament Buildings

Victoria, B.C. V8V 1X4

Dear Mr. Attorney:

The British Columbia Law I nstitute has the honour to present the following Report:
The Ultimate Limitation Period: Updating the Limitation Act

The Limitation Act governs the law on limitation of civil actions in British Columbia. The
ultimatelimitation period found under section 8 of the Limitation Act wasintroduced into the Act
in 1975 and sets an outside time limit within which claims must be brought before the courts.

This Report embodies the recommendations of the British Columbia Law I nstitute in relation to
section 8 of the Limitation Act. The principal recommendation is that the 30 year ultimate
limitation period of genera application isfar too long as adefault rule and should be reduced to
10 years. Itisaso recommended that the running of timeunder the proposed ultimate limitation
period should commence from the date of the act or omission that constitutes a breach of duty.
These recommendations will require consequentia revisions to section 8 which are described in
the body of the Report.

The recommendationsfor reform are being issued at thistime to ensure that they are available for
consideration aspart of thewider-ranging Civil Liability Review being carried out by the Ministry
of the Attorney General.

June 26, 2002 Gregory K. Steele
Chair, British Columbia Law I nstitute
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The Ultimate Limitation Period: Updating the Limitation Act

I. Background

This Report examinesthe ultimate limitation period (the “ULP”) in section 8 of the Limitation
Act.* The ULP was introduced into the Act as part of the last major revision of the limitations
statutein 1975.% It has now been an integral part of British Columbia s limitationslaw for over
25 years. There have been some limited legislative developments since 1975 including an
extension of the limitation period for claims based on sexual misconduct and a shortening of the
ULP for daims againg medical practitioners, dentigs, hospitals and hospital employees. Aside
from these few changes the Limitation Act remainstoday much as it was in 1975.

The time has come for a comprehensiverevision of section 8. An examination of the Limitation
Act indicates that the ULP is in need of modernization as it has become outdated and overly
complex, with the result that it no longer provides a fair measure of justice for plaintiffs,
defendants or society as awhole.

The god of this Report is accordingly to identify problems associated with section 8 and make
recommendations for reform, giving particular attention to: the appropriate length and
commencement date of the UL P; the future of special ULPs; and, the protection to be afforded
to particular groups currently fdling within the scope of the ULPif that period is reduced. This
opportunity has also been taken to address the rules with regard to demand obligations which
have long caused considerable hardship to lenders.

A number of reports on limitationslaw emanating from jurisdictions in Canada and aroad were
considered in formulating the final recommendations in this Report. Of particular note is the
Report reviewing the ULP by the Law Reform Commission of British Columbiaissued in 1990.

1. Limitation Act, R.S.B.C. 1996, c.266.

2. The 1975 Limitations Act, SB.C. 1975, c. 37, wholly revised limitations law, pursuant to the
recommendations of the Law Reform Commission of British Columbia published in its Report
entitled Limitations: Part Il - General, Report No. 6, (1974). (Referred to hereinafter as“LRC 6”).
Themost significant changes were: thereduction in thenumber and length of limitation periods; the
identificati on of causesof action in functional termsrather than accordingtotechnica classification;
theregatement of therul es respecting confirmations theamendment of therul es governing persons
with disahilities; the introduction of tolling provisions pogponing the running of time where the
plaintiff was not aware of the cause of action; and, the implementation of the ULP of general
application.

British Columbia Law Institute 1
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II. Introduction — The Ultimate Limitation Period
A. Limitation Act — General Scheme

The purpose of limitationslegislation isto ensuretha civil actionsarebrought in atimely fashion
while affording the plaintiff a reasonable opportunity to seek legal advice, consider a settlement,
and, if necessary, bring a clam. Any clam that is not brought within the applicable basc
limitation period is vulnerable to a limitations defense which, if successful, will result in the
defendant being immune from ligbility despite the merits of the claim.

The limitation period applicable in any given case depends on the type of action being brought.
The basic limitation periods are 2, 6 and 10 years as set out under section 3 of the Limitation Act.
These periods run from the time that the cause of action arises. (The exception being that for
certain causes of action enumerated in section 3(4) of the Limitation Act, such as actions based
on sexud assault, there is no limitation period applicable.)

In order to protect therights of plaintiffsthe running of time under the limitation periods can be
postponed or suspended where one of the tolling provisions inthe Limitation Act isapplicable.
These provisons apply where the claim fals within the scope of any of the following sections:
section 5 (confirmation of a cause of action); section 6 (statutory discoverahility provision);
section 7 (legd disability); or, section 11(2) (order staying execution). Postponement is
warranted inthese cases as the plaintiff’ sfailureto bring a claim within areasonable period is not
due to the plaintiff having dept on his or her rights.

To preserve the underlying policy of the Act section 8 provides a ULP in those cases where the
basic limitation period is postponed or suspended, running from the date that the cause of action
arises. The ULP sets an outside time limit for asserting a claim, even where one or more of the
tolling provisonswould otherwise apply to extend the running of time. This provison provides
defendantswith protectionfrom staleclaimsand ultimately ensuresthat defendants are not subject
to open ended liability. Section 8 will only come into operation if the basic limitation period has
not already expired. After the termination of the applicable limitation period the right to bring an
action will be statute-barred.

2 British Columbia Law Institute
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B. Developments in the Case Law

The Supreme Court of Canada has conddered the operation of the tolling provisions in the
context of limitations law in the case of Kamloops v. Nielsen’ and, more recently, in Novak v.
Bond.* The decisions in these two cases represent significant developments in limitations law.

The Kamloops Case

In Kamloops the court adopted a discoverability rule to determine when time startsto run under
alimitation period. Thisfollowsthe English decison of Sparham-Souter v. Town and Country
Developments (Essex) Ltd.® Kamloops was aconstruction case involving a claim for negligence
with regard to a building with conceded defective foundations. Traditionally time under a
limitation period began to run at the date that the cause of action accrued. In Kamloops the
majority adopted what hasbecome known asthe*common law discoverability rule” whereby the
accrual of a cause of action is postponed until the date of discoverability, at least for claims
founded in tort.° Thus, under this rule time does not begin to run until the plaintiff acquired
knowledge or the means of knowledge of the material facts giving rise to the cause of action.

3. [1984] 2 S.C.R. 2,5 W.W.R. 1. (The common law discoverability rule set out in Kamloops was
summarized in Central and Eastern Trust Co. V. Rafuse, [1986] 2 S.C.R. 147 at 224, 31 D.L.R. (4th)
481 at 535, a case dealing with a professonal negligence claim.)

4. [1999] 1 SC.R. 808, 172 D.L.R. (4th) 385.

5. [1976] Q.B. 858 (C.A). In England thecourtsre ected the notion of common law discoverability set
outin Sparham-Souter in the case of Pirelli General Cable Works Ltd. v. Oscar Faber & Partners,
[1983] 2A.C. 1(H.L.). Pirelli concluded that in the case of negligencetheplaintiff’s causeof action
accrues and time runs from the date on which the damage occurred. This is consistent with an
earlier gpproach outlined in the decision of Cartledge v. E. Jopling & Sons Ltd., [1963] A.C. 758
(H.L.). (For further discusson of the English position see Law Reform Committee (Scarman
Committee), Twenty-fourth Report (Latent Damage) (1984) at 4.)

6. The caselaw in different jurisdictionsis conflicting as to whether the common law discoverability
rule applies to determine when time runs in actions based on breach of contract. In Ontario the
Court of Appeal has interpreted the Kamloops decision broadly, holding that in cases based on a
breach of duty to take care the common law discoverability rule applies to the running of time
whether the issuearisesin contract or in tort: Consumers Glass Co. Ltd. v. Foundation Co. (1985)
51 O.R (2d) 385 at 398, 20 D.L.R. (4th) 126 (Ont.C.A.) at 140. Whereas, prior to the recent
revision of the Alberta Limitations Act, the Alberta Court of Appeal confined Kamloops to itsfacts
and held that the common law discoverability rule did not apply to actions based on breach of
contract: Fidelity Trust Co. V. 98956 Investments Ltd. (Receiver of), [1988] 6 W.W.R. 427 at 435,
89 A.R 151 (Alta. C.A.) at 158.
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The Kamloops decision created some uncertainty as to whether the common law discoverability
rule applied to the commencement date of the basic limitation periods under the British Columbia
Limitation Act. The courts have now clearly established that thisisnot the case.” Section 6 of
the Limitation Act creates a statutory discoverability rule that displaces the common law
discoverahility rule. The statutory rule provides for postponement of the running of time for
enumerated causes of action until the plantiff is aware of material facts, subject to the maximum
time limits for bringing a claim under the ULP.

The Novak Case

In Novak v. Bond the Supreme Court of Canada considered the postponement provisions in the
British Columbia Limitation Act. Inthat case a doctor failed to diagnosis the plaintiff’s breast
cancer between 1989 and 1990. 1n 1990 asecond doctor diagnosed the plaintiff’ scancer, but the
plaintiff did not sue the former doctor at that time as she wanted to focus on maintaining her
hedlth. In 1995 the cancer returned. This prompted the plaintiff to commence a medical
negligence action against the former doctor in 1996, more than 6 years after the plaintiff knew
about the misdiagnosis.

McLachlin J., for the mgority, observed that the British Columbia Court of Apped had, in
different cases, suggested at least four approachesto determine when time begins to run under
s. 6(4)(b) of the Limitation Act. These ranged from arestricted approach, which looked to the
individud plaintiff'slegal capacity to bring an action, to a broader subjective/objective approach,
that asked when areasonable person would hold that the plaintiff should bring an action, taking
into account his or her own circumstances and interests. The majority held that the proper
approach was to find that time does not begin to run until a reasonable person would conclude
that someone in the plaintiff's position could, acting reasonably in light of his or her own
circumgtances and interests, bring an action. The reasonable person would only consider that the
plaintiff could not have brought an action at the timetheright to do so first aroseif the plaintiff's
own interests and circumstances were serious, sgnificant, and compdling. Applying this test to
the case, the majority found that time began to run when the cancer recurred in 1995 and the
plaintiff had acted reasonably by focussing on her hedth, rather than commencing a proceeding,
prior to that time.

The minority judgment preferred an objective test that would be gppliedto the plaintiff'sparticular
postion and expressed concern that the majority’s interpretation of s. 6 of the Limitation Act
would effectively abolish the statute of limitations. Thisisastrong statement. At the very least,

7. Bera v. Marr, (1986) 1 B.C.L.R. (2d) 1 at 27, 27 D.L.R. (4th) 161(B.C.C.A.) at 186; Wittman
(Guardian ad litem) v. Emmott, (1991) 53 B.C.L.R. (2d) 228 at 237, 77 D.L.R. (4" 77 (B.C.C.A))
at 85; Levitt v. Carr, (1992) 66 B.C.L.R. (2d) 58 (C.A.) at 76; K.L.B. V. British Columbia, (2001)
87 B.C.L.R. (3d) 52 at 69, 197 D.L.R. (4th) 431 (C.A.) at 447, (Notice of appeal to S.C.C. filed
January 4, 2002; as of the date of this Report the appeal is nat yet inscribed for hearing.)
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however, defendants will have more difficulty ascertaining the commencement date of the basic
limitation period when section 6 agpplies than would have been the case had one of the more
restrictive approaches been adopted. This brings renewed emphasis to the need for a clear and
effective UL P setting out the maximum period of liability to counter-balancethis uncertainty and
provide the traditional peace and repose functions of limitations|aw.

111. Updating Section 8 — Issues and Options

A. General Considerations
1.  Lengthof the ULP of Genera Application
(a)  Current Scheme

Section 8 of the Limitation Act ensuresthat no action can be brought after the expiration of the
ULP, regardless of whether the running of time hasbeen postponed or suspended. Asit presently
exists section 8 creates three UL Ps depending on the type of action a issue:

* A 30vyear period of general application.

* A6 yea period applicable to an action based on negligence againg a hospital or
a hospital employee acting in the course of employment, or an action against a
medical practitioner, based on professional negligence or malpractice.

* A 10vyea period goplicable to an action against a dentist based on professional
negligence or mapractice.® (Not yet in force)

The ULP of general application was enacted as part of the 1975 Limitations Act, pursuant to the
recommendations of the Law Reform Commission.® The Commission concluded that the ULP
should be set at 30 yearsfor several reasons. It was thought that this period would be sufficient
to accommodate latent damage claims. It would also not expire until at least a decade after the

8. Miscellaneous Statutes Amendment Act (No. 2), 2000, S.B.C. 2000, c. 26, s.20. (To comeintoforce
by regulation under s. 72(1) of that Act.)

9. LRCBG,supran. 2. (Theimplementation of amaximum limitati on period wasnot without precedent,
as alimited outer bar already existed in the Statute of Limitations, R.S.B.C. 1960, c. 370, which
provided that no action by a person under disability could be brought beyond 40 years for the
recovery of land.)
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age of magjority wasattained. Thiswould prevent any prejudice to plaintiffs who were minors at
the time of the occurrence of the material facts giving rise to the clam. Further, it would alow
a creditor to take advantage of successive confirmations.’® The shorter special periods were
introduced into the Act later in a piecemeal fashion.

(b) Impact of the 30 Year ULP

The length of the current ULP of genera application has not been free from criticism. The main
lesson to be drawn from this experience is that a basic ULP of 30 yearsis far too long.** This
givesrise to a number of problems.

Due to itslong duration the ULP haslittle practical effect with regard to protecting defendants
from gde cdlaims. It dlows too much time to pass before proceedings are ingtituted, making it
difficult for defendantsto assemble evidence and witnesses. Thiscreatesthe risk that defendants
may be found liable when evidence, which would otherwise have provided protection, islost or
deteriorated due to the passage of time. Defendants who are providers of goods or servicesare
especially susceptible to evidentiary impediments created by stde clams as they will often find
it difficult to identify which transactions will give rise to a cause of action.

The 30 year UL Pimposes g gnificant expenses on defendants with regard to maintaining records,
evidence and insurance until the period has been exhausted. Higher cogs in the provision of
goods and services form part of the overhead that are typically passed on to clients through
increased prices. In turn, while it is in the public interest that there be timely findlity to the
potentid threat of litigation, the current ULP does not bring about an end to therisk of litigation
within a reasonable period. In some cases access to protective insurance is elusive as a
professional person may be susceptible to liability long after retirement, but may not be able to
obtain insurance coverage or may only be able to do so at great expense. This can place an
unduly heavy burden on professionals.

10. LawReform Commission of British Columbia, Report on the Ultimate Limitation Period: Limitation
Act, Section 8, Report No. 112 (March 1990) at 13. (Referred to hereinafter as “LRC 112").

11. Thisis consistent with the position of a number of law reform and other bodies. See: “Briefing:
Optionsfor Action Regarding the UltimateLimitation Period Under Section 8 of theB.C. Limitation
Act” (January 2002) at 17, written for the Canadian Bar Association - B.C. Branch (“CBABC") (At
the date of this Report the Provincial Council of the CBABC has not taken a position on the
recommendations in the Briefing, but has authorized the Legidation and Law Reform Committee
to continue its work in this area.); Law Reform Commission of British Columbia, LRC 112, ibid,
at 31; and, the Albertalnstitute of Law Research and Reform, Discussion Paper No.4: Limitations
(1986) at 156.
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The prolonged period of potentia liability can have afurther adverse economic effect. The fact
that matters cannot be treated as at a close until the 30 year period is extinguished creates an
eement of uncertainty about potentid future financid cogs. As aresult defendants may be
unwilling to enter into long-term arrangements and future transactions. This can be detrimental
to the commercial sector as awhole.

Furthermore, in those cases where stale claims arise under the general ULP courts must expend
valuable time and resources determining long past disputes.*? The passage of timeaso affectsthe
ability of the court to determine a claim fairly. Unduly long limitation periods giveriseto poor
decisions, which diminish confidence in the judicial system. As Laycraft JA. observed in
Costigan V. Ruzicka, “Every trid judge is aware that gae claimswith stde testimony produce
bad trials and poor decisions.”*®

The two other issues that in the past were thought to necessitate a 30 year ULP - protection of
minors and the ability to give successive confirmations - are special cases that can be addressed
separately and need not dictate the length of the ULP for all causes of action.™

(c) Recommendation for Reform

The ULP of general gpplication is too long with the result that it does not provide adequate
protection to defendants. It places an unfair burden on defendants and ultimately denies them
peace and repose a atimewhen it isreasonable to expect the risk of litigation to be at an end.
The uncertainty inherent in such a lengthy period weakens the limitations system, while the
eventuality for which it provides is unlikely to materiaize in all but a minority of cases.™

12. Currently, over 70,000 filings are made each year in the British Columbia Supreme Court a one,
court resources are accordingly at a premium and ought to be conserved: B.C. Supreme Court,

online: <http://www.courts.gov.bc.ca/L egal Compendium/Chapter2.htm>.
13. [1984] 6 W.W.R. 1 at 11, 13 D.L.R. (4th) 368 (Alta C.A.) at 377.
14. Theseissueswill be dealt with later in this Report.

15. Few reported cases have ari sen wher ethe gap between the occurrence of the material  ementsof the
claim and the start of an action was s gnificantly longer than 10 years. Where these types of claims
arereported aborigind land claims are often at isue. See: Kruger v. The Queen, [1986] 1 F.C. 3,
(1985) 17 D.L.R. (4th) 591 (C.A.); Blueberry River Indian Band v. Canada, [1995] 4 S.C.R. 344,
130 D.L.R. (4th) 193; Roberts v. Canada [2000] 3 C.N.L.R. 303, (1999) 247 N.R. 350 (Fed. C.A.).
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Most bodies that have considered the characteristics of a ULP in recent years have opted for a
much shorter period, with atrend towards 10 years.® A 10 year ULP would, to agreat extent,
resolve the problems posed by the 30 year period. 1t would ensure that the right to litigate iscut
off at apoint where the cogs to defendants outweigh the potential prejudice to a small number
of claimants who may lose the right to seek relief through the courts. Few claimants would be
affected by the reduction in time as it appears that the vast mgjority of actions, including latent
damage claims, are brought within 10 yearsof the occurrence that givesriseto the claim.’” This
period is also consigent with the most recent amendment to section 8, under which a 10 year
period is subject to come into force for malpractice claims against dentists.™®

The reduction of the 30 year ULP of general agpplication to 10 years would create greater
certainty in limitations law and provide a reasonable balance between the interests of plaintiffs,
defendants and society.

Recommendation 1

Section 8 of the Limitation Act should be amended to provide that the 30 year ultimate limitation
period of general application is reduced to 10 years.

2. Application of the ULP to Fraud, Fraudulent Breach of Trust and Wilful
Concealment of Material Facts

Casesinvolving fraud, fraudulent breach of trust and wilful concealment of materia facts can be
diginguished from other types of claims. In these casesthe delay in bringing an action is dueto
the conduct of the defendant in conceding facts material to theright of action, not undue delay
by the plantiff in bringing aclaim. Specia provisions of the Limitation Act protect the right of
a plantiff to bring a claim by providing that the running of time with respect to the limitation
period is postponed for actions based on fraud or deceit.”® While fraud or deceit can operate to
affect the basic limitation period, section 8 provides an outside limit beyond which no claim may
be brought.

16. See: Tablein Appendix A.

17. TheLaw Reform Commission of Ireland discusses anumber of studies which, although not dealing
with personal injury claims, are consistent with the finding that a 10 year ULP would provide
adequate protection: Report on the Statutes of Limitations: Claims in Contract and Tort in Respect
of Latent Damage, Report No. 64 (2001) at 33.

18. Supra, n. 8.

19. Limitation Act, ss. 6(1) and (3). (Historically equity provided asimilar typeof protectionto plaintiffs
who were not aware of acause of action owing to the conduct of the defendant in the nature of fraud:
M. (K)v.M.(H),[1992] 3S.C.R. 6at 51, 96 D.L.R. (4th) 289 at 316; Abernethy V. Ross, (1986) 70

B.C.L.R. 27 (S.C) at 30.)
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The protection to which plaintiffs are entitled would be seriously eroded if the proposed 10 year
ULP of general application were to apply to actions involving fraud, fraudulent breach of trust
and wilful concealment of materia facts. A specia 30 year ULP would be more appropriatein
these cases asit would ensure that potentid plaintiffs have areasonable opportunity to discover
the fraud or the deliberate concealment of a cause of action and seek aremedy.?® It may also act
as a deterrence measure. On the other hand, it isrecognized that creating an exception to the
general ULP adds to the complexity of the Limitation Act. This necessitates defining its scope
and creates another issue for the courts to resolve. Asamatter of policy the creation of special
UL Psshould be discouraged. Inthiscase, however, thereis astrong argument that an exception
to the generd regime is warranted. The added complexity is outweighed by the fact that the
judice sysem would be brought into disrepute if the Limitation Act could be used as an
instrument of fraud. There would be a much greater chance for a person to engagein fraudulent
or deceptive conduct and avoid liability if the ULP is reduced to 10 years.

Some jurisdictions have addressed thisissue by providing that the UL P is suspended during any
time that material facts are wilfully concealed. This is linked to the notion that as defendants
should not be able to benefit from their wrongful conduct they are not entitled to peace and
repose. This solution is problematic ontwo fronts. The defendant may, in fact, not be guilty of
wrongdoing and, on that basis, ought to be afforded some protection. Inaddition, thiscan result
inthe UL P being suspended for an indefinite period if the conceal ment continuesfor many years.
Thisiscontrary to the purpose of statutes of limitation that are designed to foreclose stde claims
as, a some point in time, the evidence will have deteriorated to such an extent that a court will
be unable to make a proper determination of theissues. A scheme that providesfor open ended
liability is therefore not recommended.

A 30 year ULP applicable to cases involving fraud, fraudulent breach of trust and wilful
concealment of material facts secures a reasonable balance between the right of the plaintiff to
discover the defendant’ s fraud or deceit and seek redress and the ability of the courtsto make a
far decision based on reliable evidence. It should also be noted that retaining a 30 year ULP
would not affect the costs that are passed on to consumers as insurance is unlikdy to cover
fraudulent or deceptive conduct in any event.

20. Thisproposal isconsistent with recommendations by theL aw Reform Commission, LRC 112, supra,
n. 10 and the position set out in a briefing written for the Canadian Bar Association, supra, n. 11.
(At the date of this Report the Provincial Council of the CBABC has not taken a pasition on the
recommendations in the Briefing.)
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Recommendation 2

Section 8 of the Limitation Act should be revised to provide for a special ultimate limitation
period of 30 years applicable to cases of fraud, fraudulent breach of trust or wilful concealment
of facts material to the claim.

3. Future of the Existing Special ULPs

Currently the Limitation Act hasspecial UL Psof 6 yearsfor claimsagaing medical professonals
and ingtitutions and a 10 year period is set to come into force for claims against the dental
profession. These special ULPs have their roots inthe 1975 Limitations Act.

The BC Law Reform Commission in its 1974 Report had recommended simplifying limitations
law by adopting a single UL P and eliminating the numerous special limitation periods based on
occupaion that existed.? The legislature departed from this recommendation in the 1975
Limitations Act 10 the extent that, under a House amendment, a special ULP of 10 years was
adopted for actions againg a medicad practitioner or hospital for professiond negligence or
madpractice.” In 1977 the 10 year period was reduced to 6 years and extended to hospital
employeesacting inthecourse of their empl oyment under the Miscellaneous Statutes Amendment
Act, 19772 In 2000 a special 10 year period for actions against dentists for professional
negligence or malpractice was included under the Miscellaneous Statutes Amendment Act (No.
2), 2000.*

If the 10 year ULP of general application is incorporated into the Act, the ULP applicable to
dentists would no longer be characterized as “specia.” The 6 year ULP that favours medical
professonals and institutions would be the only special ULP protecting a professional group
remaininginthe Act. This raises the question of what should happen to thisabridged ULP given
that there will only be a4 year difference between the special ULP of 6 years and the suggested
general ULP of 10 years. This gap ismuch less than the 24 year difference that existed in 1977
when the 6 year period was introduced.

21. See: LRC 6, supra, n. 2 a 105; and the scheme of the Limitations Act originally contemplated in
the first reading version of Bill 8, Limitations Act, 5" Sess., 30" Leg., British Coumbia, 1975.

22. Second reading Bill 8, Limitations Act, 5" Sess., 30" Leg., vadl.4, British Columbia, 1975.
23. SB.C. 1977, c. 76, s.19.

24. Supra, n. 8. (Not yet in force.)
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Additionally, of noteisthefact that the 6 year UL P currently startsto run according to “accrual”
principles so that the time a patient hasto bring an action may, in certain circumstances, extend
well beyond 6 years from the date of the negligent act. Changes to section 8 dong the lines
suggested in the upcoming sections, particularly commencing time on the date of the breach of
duty, would significantly improve the legal position of those who have the benefit of the current
6 year ULP.

(a)  Should the Special ULP be Retained?

A case can be madethat the 6 year special ULP hasbeen part of thelaw of British Columbia for
25 years and it has attained something of the satus of a “vested right.” It is not uncommon for
the legidaure in Smilar circumstances, while recognizing that an anomaly exigs, to smply
tolerateit by “grandfathering” theformer legd position. The adequacy of alimitation sysem that
incorporates thisapproach must be considered fromapolicy perspective. Canit be demonstrated
that there are reasons associated with limitations law tha justify a special, distinct ULP for
medical professionals and institutions?

(i)  Economic Costs
A.  Record Retention

Limitations law is premised, in part, onthe need to limit the duration of time that evidence must
be preserved.”® This protects defendants and consumers, who would otherwise bear the brunt of
rising costs asociated with maintaining evidence for long periods. One concern that arisesisthat
increasing the ULP from 6 to 10 years might impose considerable additional coss on defendants
with respect to storing medical records.

Under the existing lawv some medical recordsmust already beretained for 10 yearsdue to factors
other than limitation periods. British Columbiahospitalsare governed by the Hospital Act.”° The
regulations under that A ct require hospital sto maintainmedical recordsfor 10 yearsfromthe date
that the patient was discharged from the hospital in the case of primary documents.?” A primary
document is defined as a document that contains pertinent heath care data of a patient's hedth
record (including case histories, discharge summaries, consultation reports, day carerecordsand
other documents prepared or signed by an attending practitioner). It also includes reports
regarding significant findings, items or comments, initially recorded in a secondary or transtory

25. M.(K)V.M.(H), supra, n. 19 at 29,
26. R.SB.C. 1996, c. 200.

27. Hospital Act Regulation, B.C. Reg 121/97, s.14.
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document, that have been transferred to and recorded on a primary document.”® Further, the
regulations specifically recognize that some health records have continuing vaue for research,
historical or other purposes and accordingly hospital administrators are given the right to direct
that documents be retained for longer than the minimum periodsset out intheregulation.?® Thus,
an increase in the ULP to 10 years would not impact the cost to hospitals for retaining either
primary records or recordsthat are already being kept for 10 years or more for research or other
pUrposes.

Physicians in non-institutiona settings come under the Medical Practitioners Act.*®* According
to the “Rules Made Under The Medical Practitioners Act’ medical records listed under Rule 13
must be kept for a period of not less than 6 yearsfromthe date of the last entry recorded.®* The
College of Physicians and Surgeons of British Columbia, the professiond regulatory body for
physicians in the province, recommends in its Policy Manual that due to the time alowed for
service of legal proceedingsit may be prudent to keep records for periods in excess of 7 yearsin
circumstances where the patient is under a disability or there is an untoward outcome.** The
College's Policy Manual adds that authorities such as the Canadian Medical Protective
Association (the liability insurer) have, in the past, recommended keeping recordsfor a period of
10 yearsand in some cases indefinitely. Thus, it isalready the case that there are circumstances
in which medical professionals ought to be keeping records for longer than 6 years. Thisisa
further indication that applying the 10 year ULP of generd application to medical professonals
would not create a significant hardship in terms of record retention costs.

28. A secondary document is a document that contains information about a patient that may be of vital
medical importance a aparticular timeand may havelasting | egal significancebutisnot considered
necessary for care and treatment of the patient beyond that particular time, and includes any
diagnostic report, authorization, out-patient record and nursing report or note. A transitory
document is a document that appears to have no medical importance or lasting legal significance
once a patient has been discharged from a hospital, and includes a diet report, graphic chart or
departmental checklist: /bid, s. 13.

29. Supra, n. 27, s.14(3).
30. R.S.B.C. 1996, c. 285.

31. RulesMade Under The Medical Practitioners Act, Part V, Rule 13, online:
<http://www.cpsbc.bc.ca/policymanual /rules/05.htm>.,

32. College of Physicians & Surgeons of British Coumbia, Policy Manual, “Medical Records and
Requests for Patient Information”, online: <http://www.cpshc.bc.ca/palicymanual /m/m4da.htm>.
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B.  Insurance Costs

There isa growing concern about escalating insurance rates in the medical field. A portion of
these costs are subsdized by the government, nonetheless physicians are having to pay increasing
amounts to obtain liability coverage. Thisraisesthe issue of whether extending the ULP from 6
to 10 years would significantly increase litigation and incidentally impose formidable costs on
defendants through rising insurance rates.

This question must be answered in the negativefor two reasons. First, any increasein the number
of claims will be slight. This flows from the fact that the majority of cases are either settled,
abandoned, completed without referencetothe Limitation Act, or subject to alimitationsdefence
under the basic limitation period.® It is not the case, therefore, that insurance rates would rise
consderably dueto asubstantial increase inthe number of casesthat may emerge under a 10 year
ULP.

The second reason is that changes to the cost of insurance are affected far more by aspects of
litigation other thanthelimitationperiod. Accordingto aSpecial Report by the Canadian Medical
Protective Association the significant change affecting medico-lega costsin the highrisk area of
obstetrics is the “growing size of court awards and settlements in a few cases each year.”*
Replacing the 6 year ULP with a 10 year ULP would not affect insurance costs to the extent that
it would not impact the level of awvardsin individual cases.

Limitation periods should not be determined by insurance rates as there are more appropriate
measures that can be consdered to provide relief againg risng insurance costs. In this respect,
it isnotable that the Canadian Medical Protective Association islooking at reformsthat it hopes
will cut costs including streamlining the defence process by, “reducing the number of expert
witnesses required, using dternative dispute resolution wherever possible and shortening trids
by agreeing to certain facts or aspects of damagesin advance where appropriate.”*

33. Alberta Inditute of Law Research and Reform, supra, n. 11 at 156.

34. Canadian Medical Protective Association, “Special Report,” at 1, online:
<http://www.cmpa.org/cmpaweb/public/english/tort/reform-e pdf>.

35. Thomas, W.D.S “A Physician’s Foresight, A Professon’s Pride - A History of The Canadian
Medical Protective Association 1901-2001" at 40, online:

<http://www.cmpa.or g/cmpaweb/ publ icati ons/english/misc/history-e.pdf>.
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(ii)  Number of Claims

There may be a dight increase in the number of clams against medical professonas and
institutions if the gpplicable ULPis raised to 10 years. Nonetheless, concerns about additiona
claims need to be considered in the context of the overdl objectivesof alimitationsscheme. The
6 year ULP was introduced into the Limitation Act due to the lack of protection provided to
defendants by the 30 year ULP. There would not be asimilar lack of protection under a 10 year
ULP asthis period is short enough to ensure that claims are brought within a reasonable time.
It should also be borne in mind that British Columbia physicians already enjoy more protection
than their colleagues in a number of other provinces, as the cap on the operation of the dis-
coverability ruleunder the British ColumbiaLimitation Act hasno counterpart inthe common law
discoverahility rule. Evenif the ULP for medical professionals and institutionsisraised to 10
years, this group would gill enjoy a higher level of protection than physicians in some other
jurisdictions.

An increase in the number of clamsisnot, in itself, a satisfactory reason to maintain a separate
abbreviated ULP. Limitations law is not meant to be a tool to bar legitimate claims for
compensation simply to reduce the number of actions againg certain professional groups.

(iii) Standard of Care

An objective of limitations law is to foreclose claims where the evidence has deteriorated over
time making a fair decison difficult. 1t may be argued that a shorter ULP for medical
professonalsandingitutionsisjustified asthe rapid advances in the medical fiedd makeit difficult
to determine the applicable standard of care after only afew years have passed since the conduct
at issue occurred. Inturn, athough the sandard of care to be used by the courts is that which
existed at the time of the treatment, in practice the application of this standard is not dways
possible.*®

While it may be dightly more difficult in some casesto determine the standardsthat werein place
10 years ago raher than 6 yearsago, the 4 year difference inthe mgority of caseswill have little
impact on the court’s ability to discern and apply the appropriate standard. Thelaw isvery clear
that the conduct at issue must be judged in the light of the knowledge that ought to have been

36. Inter Neuzenv. Korn,[1995] 3S.C.R. 674 at 693, 127 D.L.R. (4th) 577 at 589, the court noted that
theexception where conformity with common practi ceat the time of the treatment will not exonerate
physiciansis when the standard practiceitself is negligent. However, thiswill only arise wherethe
standard practiceis”fraught with obviousrisks’ such that anyone iscapable of finding it negligent,
without the necessity of judging matters requiring diagnastic or dinical expertise.
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reasonably possessed at the time of the dleged act.®” Caselaw reflectsthe court’ sunderstanding
and application of thisrule. A recent example is Williams v. Cumberlidge’ in which the court
referred to apast publication indicative of the practice and knowledgein effect at thetime of the
procedure in question.

Further, rapid advances are not unique to the medical profession. A large number of other
professional groups alsofacean ever-increasing rate of change. Thisreasoning doesnot therefore
justify a distinct UL P for medical professonals and inditutions.

(b)  Elimination of the Special ULP

The Law Commission for England and Wales observed inits Report on the Limitation of Actions
that, “the limitation regime should only be modified to take account of factors which affect the
operation of the regime.”* The preceding discussion demonstrates that there are not factors
unigue to medical professonasand ingtitutions affecting the operation of the limitations scheme
that justify a distinct ULP.

Thereare, however, sgnificant advantagesto bederived fromtheelimination of thespecial period
gpplicable to medical professionals and institutions. A single ULP of 10 years would provide
appropriateprotectionto all defendants and achieve a degree of uniformity. 1nso doing, it would
further the objectives of limitations law by smplifying section 8 and applying the ULP
consistently, regardless of occupation. Whereas, the existence of the 6 year ULP detracts from
the consistent application of the general ULP. It dso givesthe appearance of certain professons
and institutions being singled out for particularly favourable treatment, not enjoyed by other
amilarly situated or equally worthy professons and bodies. The continuation of the abridged
period further encourages other groupsto lobby for smilar protection despite the fact that the
protection of special interest groupsisnot an objective of limitationslaw. Thissetsthe stagefor
aproliferation of special periodsreminiscent of the sate of the law prior to the 1975 Limitations
Act.

As noted earlier the 6 year ULP currently runs from the date of accrual with the result that the
time a patient has to bring an action may extend well beyond 6 years from the date of the breach
of duty. For example, where the case is based on negligence time will not start to run until there
isdamage. If the breach of duty occurred in 1990, but there is no damage until 10 years after the
breach of duty, the 6 year limitation period would not start to run until the year 2000. In other

37. RoeVv.Ministry of Health,[1954] 2 All E.R. 131 (C.A.), at p. 137; Wilson V. Swanson, [1956] S.C.R.
804 at 817, 5 D.L.R. (2d) 113; McCormick v. Marcotte, [1972] S.C.R. 18, 20 D.L.R. (3d) 345;
Lapointe v. H'pital Le Gardeur,[1992] 1 S.C.R. 351, 90 D.L.R. (4th) 7; ter Neuzen v. Korn, ibid.

38. [1999] B.C.J. No. 305 (B.C.S.C.).

39. Report on the Limitation of Actions, Report No. 270 (2001) at 82.
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words the UL P might not expire until 16 years after the breach of duty occurred which gaverise
to the causeof action. Later inthisreport it is proposed that time under the UL P be commenced
on the date of the act or omission that congtitutes a breach of duty. This would sgnificantly
improve the legal podtion of those who have the benefit of the current 6 year ULP astime will
run from the date of the breach of duty and expire 10 years after that date, whether damage has
occurred or not. This may be viewed as afair trade-off for conforming to a 10 year ULP.

(c¢) Conclusion

A diginct ULP for medical professionals and institutions cannot be defended on grounds
associated with limitationslaw. On aprincipled analysisof the limitationsschemethe special ULP
should be removed from the Limitation Act and replaced with a 10 year ULP of general
gpplication. This may slightly erode the position of some groups that benefit from the 6 year
ULP. Nonetheless this is the preferred solution as it rationalizes the law in this area and
establishes a system that provides appropriate protection to all defendants equaly.

Recommendation 3

Sections 8(1)(a) and (b) of the Limitation Act, which provide a special ultimate limitation period
of 6 years for medical practitioners, hospitals and hospital employees, should be repealed.

B. Commencement of ULP - When Should Time Begin to Run?

What event should trigger the running of time under the ULP? At present, section 8(1) of the
Limitation Act provides that the ULP starts to run from the date that the cause of action arose.
The date that the cause of action arose is the date that it “accrues.” Under the common law a
plaintiff’ s cause of action is said to “accrue’” when all of the elements that congitute the action
are present and the cause of action iscomplete.** Where the action is based on a duty arising
under a contract time begins to run from the breach of that duty, which is usually the act or
omission that causes the damage. Whereas, for an action based on a duty imposed under the
general law (negligence) timeruns fromwhenthe damage occurs. For many yearslimitationslaw
has adopted the date of accrual asthelogica point to commence the running of time under the
limitation period.

1.  Problemswith the Existing Law
The commencement of the running of time under the ULP from the date of accrud should be

reconsidered asit creates anumber of problems. A cause of action in negligence does not accrue
until the plaintiff suffersactual damage. This can be a date far removed from the negligent act

40. ReevesV.Butcher,[1891] 2Q.B. 509; Bera v. Marr, supra, n. 7 at 27; Wittman (Guardian ad litem)
V. Emmott, supra, n. 7 a 237.
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or omission that constitutes a breach of duty which caused the damage. I1n acase where damage
occurs 10 years after a building is congtructed, and the defect lies hidden, under the existing
general ULP time will not be extinguished until 30 years from the date of damage. In other
words, the defendant will be exposed to therisk of liability for up to 40 yearsfrom the date of the
breach of duty. The long delay that can occur raises several difficulties. First, there are
evidentiary problems associated with defending a claim based on conduct that may have occurred
many years ago. Over time witnesses memories may fade and key documents may have been
destroyed. In Costigan V. Ruzicka the court noted:

A professional adviser drafts a document or designsa structureand finds himself attacked when,
generaions later, damage flows from his act. The attack may come at a time when mind and
memory have faded or even failed altogether. He may not be able to recdl or may have an
imperfect memory of instructions or discussions which excluded liability or which redefined in
some limiting fashion the duty he undertook.*

Second, under the accrual rulesit can be difficult to ascertain the date when the plaintiff actually
suffered damage so as to start the limitation period running. This is particularly true in
construction cases where damage, such asa crumbling foundation, can go undetected for along
time. Itis of little help to potentid defendants to know that time starts to run from the date of
damage when it isimpossible to identify when damage occurred. Thus, the uncertainty created
by using the accrual rulesto determine the period of liability leaves some defendants without any
clear indication of when it is safe to destroy records and cease insurance coverage. It can also
result in much time and money being spent trying to pinpoint when damage actually occurred.

Findly, the negligent conduct may constitute abreach of duty imposed under both acontract and
the generd law (negligence) and it is anomdous that the running of the gpplicable limitation
period should turn on the technica question of how the plaintiff’ s action has been framed. The
availability of a limitations defense under one heading but not the other has little to do with
whether the claim was brought in atimely and diligent fashion.

2. Commence Time Running from Date of the Act or Omission that Constitutes
aBreach of Duty

The modern trend in limitation legidation isto move away from a single accrua rulein defining
the running of time.*> Various approaches are possble but the differences are more theoretical
than practical. The focal point for reform has been to abrogatethe accrual rule- a least inthose
cases where damage is an essential element of the cause of action - and look to the act or
omission that constitutes a breach of duty giving rise to the cause of action.

41. Supra, n. 13 at 11.

42. See: Tablein Appendix A.
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The advantages of this approach are threefold. 1t avoids the difficulties of having to determine
when a plaintiff has suffered damage for those causes of action where damage is an essential
element. Consequently, the maximum duration of the defendant’s liability is more easily
ascertainable than under the accrual system and this creates greater certainty for the parties
involved. The defendant is protected from stale claimsin cases where the date of accrual occurs
many years after the date of theact or omisson that congtitutes abreach of duty. Moreover, this
date provides a common starting point for the ULP with regard to claims in both tort and
contract.”®

The drawback of aandoning the accrual rule for cases where damage is an essential element of
the cause of actionisthat time could run with respect to a cause of action, and perhaps extinguish
it, before the plaintiff has any legal right to bring an action. The law has no difficulty in
postponing the running of alimitation period to sometime after the cause of action accrued, such
asinthe case of thelimitation period applicableto minor plaintiffs. Whereas, to start timerunning
at an earlier point raises this anomaly that aclaim can be barred before damage isincurred. This
anomay will likely only occur in a few cases, this must be weighed against the significant
problems that arise under the current system.

Commencing the running of time from the date of the act or omission that constitutes a breach
of duty will bring far greater certainty, predictability and smplicity to limitations law than the
existing accrual scheme. In terms of general limitations drategy this would aso serve to
counterbalancethe uncertainty for defendantsthat can arise through the use of thedate of accrual
and the date of discoverability to commence the basic limitation period.

Recommendation 4

Section 8 of the Limitation Act should be amended to provide that the commencement of the
running of time under the ultimate limitation period is from the date an act or omission that
constitutes a breach of duty occurs, where the plaintiff’s cause of action is based on the breach
of duty, whether that duty arises under a contract, statute or the general law.

43. A briefing has been written for the Canadian Bar A ssociation - B.C. Branch which recommends
starting time running under the ULP from the date of the act, omission or breach of duty: Supra, n.
11. (Atthedate of thisReport the Provincial Council of the CBABC hasnot taken aposition on the
recommendations in the Briefing.)
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C. Successive Confirmations and the ULP

Section 5 of the Limitation Act providesthat a confirmation of acause of action, beforethe basic
limitation period expires, by written acknowledgement or part payment startstime running anew.
The reason for this provision is that adebtor who gives a confirmation with regard to a debt has
admitted liability up to the time of the confirmation and thus has little need for the protection
provided by alimitation period.*

The ability to give successve confirmations over an extended period of time accommodates
commercid arrangementsinvolving long-term financing. Under the exigting law theextension of
time is subject to the ULP of general application, the expiry of which will gatute bar a clam
despite a confirmation. If the ULP is reduced and confirmations continue to come within the
scope of the amended UL P thiswould seriously erode the ability of a debtor to give successive
confirmations over a prolonged period. Lenders would be wary of entering into long-term
financial arrangementsif alimitations defensecould deny themareasonable opportunity to pursue
aremedy for repayment. The commercid sector would be especially vulnerable to damage if
lenders are discouraged from engaging in financial arrangements beyond 10 years.

Removing confirmed causes of action from the scope of section 8 would address the potential
conflict between a shorter ULP and successve confirmations. This approach accommodates
partieswho want to participatein financia arrangements that extend beyond 10 years. It ensures
that no outer bar would effect the lender’s right to bring proceedings so long as there has been
aconfirmation within the meaning of section 5 of the Act. The drawback of thisoption is that
it can result in the litigation of stale claims. Limitations law is not, however, meant to interfere
with the legal position of partiesif the protection provided by limitation periods is unnecessary.
In these circumstances the risks associated with gde claims are limited as the confirmation will
provide fresh evidence in the majority of cases.

Alternatively, aconfirmation could act to restart the running of time under the ULP. Thiswould
enable successive confirmationsto occur over an extended period, with each one causing the ULP
to be renewed. Under this scheme the outer limit for bringing actions can be postponed
indefinitely. The debtor does, however, have the ability to terminate the postponement of the
limitation period by smply not providing a confirmation. This enables defendants to have a
reasonable degree of control over whentheir potentid liability will cometo an end. Under this
scheme there is, accordingly, limited need for the protection that a fixed ULP provides.

Both options achieve the god of accommodating successve confirmations.  Allowing a
confirmation of a cause of action to restart the running of time under the ULP is, however,
preferable asit ensurestha defendants are protected by an outer limitation period running from
the date of the last confirmation.

44. AlbertaIngitute of Law Research and Reform, supra, n. 11 at 303.
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Recommendation 5

Section 8 of the Limitation Act should be amended to provide that a confirmation that falls
within the meaning of section 5 of the Limitation Act will restart the running of time under the
ultimate limitation period.

D. Persons under a Legal Disability
1.  Minors
(a) General Scheme

Persons under alegal disability are presumed to lack the capacity to assert a claim on their own
behalf during the period of disahility. Minority isalegal disability that ceases after afixed period,
namely the date that the age of mgjority is attained. In recognition of this the basic limitation
period ispostponed for aperson who isaminor at the time the cause of action arises until the age
of mgority isreached.* Despite a postponement or suspension of the running of time, no action
can be brought after the expiration of the ULP.

The recommendation to reduce the ULPto 10 yearsraises an incidentd issue of how to protect
the legal position of minors. The current 30 year UL Pis sufficiently long to ensurethat aperson
who isaminor when the cause of action arose will reach the age of mgority before the period has
expired. If minors are subject to areduced UL P they could be denied aremedy for alegal wrong
before they are deemed to have the capacity to bring a suit on their own behalf.

Concerns about protecting minors from areduced UL P have arisen in the past with regard to the
special ULP applicable to medical professionas and institutions. This problem was discussed in
the case law. In Bera v. Marr*® the plaintiff claimed damages for medical negligence that
occurred when hewas 12 yearsold during asurgical procedurein 1974. The Court held that the
UL P was not subject to postponement but rather commenced on the datethat the cause of action
came into existence, that being the date of the surgica procedure. The action in Bera was
commenced before the ULP expired. Thefinding, however, that the short ULP inthe Limitation
Act applicable to physicians could not be postponed created the potertial for the special ULP to

45. The age of majority in British Columbiais 19: Age of Majority Act, R.S.B.C. 1996, c.7.

46. Supra,n. 7.
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expire beforeaminor reached the age of mgjority. Thisrisk wasrealizedin Wittmanv. Emmott.*’
In that case the plaintiff had suffered injury at birth. An action was brought on behdf of the
plaintiff more than 6 years after the damage occurred. As the commencement of the ULP was
not postponed the claim was statute barred due to the shorter ULP conferred on physcians.
Consequently, even though the plaintiff was still a minor the claim was held to be out of time.
The Limitation Act wasamended to relieve againg thisinjustice by the adoption of section 8(2).*8
That section providesthat, subject to section 7(6) (noticeto proceed), the UL Pispostponed and
time does not beginto run against aplaintiff until the plaintiff reaches the age of majority.* The
introduction of section 8(2) into the Act indicated an intention on the part of the legislature to
protect the rights of minors, despite the potential for sale claims to proceed to the prgudice of
defendants.

(b)  Options for Reform

If, as suggested, the ULP of generd application is reduced it will need to be talored in its
application to ensure that minors actions are not barred before the age of mgority is attained.
The following are three possible approachesto achieve thisgod.

(i)  Adopt a Special ULP

One approach isto adopt a special ULP of longer duration for minors. |f the ULP of general
applicationisreduced to 10 years, aspecial 30 year ULP would be sufficiently long to protect the
interess of minors. The disadvantage of this option is that it is inconsistent with the earlier
proposals which endorsed a policy of keeping the number of different ULPs to a minimum in
order to meet the objectiveof simplifying the Limitation Act. Thisdrawback makesthisthe least
desrable of the three gpproaches.

(ii)  Postpone the Running of Time

An alternative course of action is to postpone the operation of the ULP during the period of
minority. This would ensure that the ULP will not expire before a minor reaches the age of
maority. It isalso afamiliar concept for courts and litigants with which there is some experience
asthe special ULPs are subject to the postponement provisonsin section 8(2) under the present
Act. The fact that this has worked satisfactorily with the shorter specid ULPs suggeststhat it
might be adopted as the rule of general application.

47. Supra,n. 7.
48. Limitation Amendment Act, 1994, S.B.C. 1994, c.8.

49. The special ULPs may be postponed under section 8(2), but not the ULP of genera application:
Blueberry River Indian Band v. Canada, supra, n. 15 at 402.
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Some jurisdictions have opted for amodified version of the postponement scheme. Based onthe
assumption that the interests of minorsare often looked after by aparent or guardianthe ULPis
postponed only if thereis not a representative that can bring an action on behalf of the minor.*
The argument being that in those cases where there is a representative the vulnerability of the
minor is limited and thusthe UL P ought to run in the norma manner.

This solution, however, presents its own problems. Although there may be an equitable duty for
aparent or guardian to protect the economic interests of a child in some instances, this does not
hold trueinall cases. InM(K) v. M(H)>* the court observed that this duty is most often discussed
inthecaselaw, albeitin obiter, andintheliteraturein the context of contractual relations between
a parent and child that giveriseto a presumption of undue influence. In many other instances
where such undue influence is not an issue the representative may not bring an action on behalf
of aminor, nor be required to do so. The failure to bring an action can occur for any number of
reasons including financial concerns, apathy or lack of knowledge about the minor’'s legal
position. Experience has shown that the inability or unwillingness of a representative to bring a
claim can occur in far too many cases.* This is a serious concern as the failure to commence
proceedings on behaf of aminor canresult inthe parent or guardian forfeiting the minor’s legal
rights.

The “notice to proceed” provison under section 7(6) of the existing Act is preferred over this
scheme asit bringsthelegal interest of the minor to the attention of both the representative and
the Public Guardian and Trustee.®® Time begins to run againg the minor as if he or she had
ceased to be under adisability on the date that the notice to proceed is delivered. At the same
timeif, after the delivery of anotice, the representative failsto take reasonable steps to protect
the interests of the minor, the Public Guardian and Trustee will undertake proceedings on behalf

50. Alberta Limitations Act, R.S.A. 2000, c.L-12, s5. (Note: Thisdivergesfrom the recommendation
by the Alberta Law Reform Ingitute which disagreed with the policy of alowing the limitation
period torun in the normal course for a represented person on the bas s that the parent, committee
or guardian in too many casesfailsto bring a daim to the prg udice of the person under a disability:
Report No. 4, supra, n. 11 at 292; Alberta Law Reform Institute, Report No. 55: Limitations
(December 1989) at 78.)

51. Supra,n. 19.

52. LRC 112, supra, n. 10 at 36; LRC 6, supra, n. 2 a 70.

53. A similar scheme has been proposed in Ontari o whereby a potential defendant can make a motion
to have alitigation guardian appointed for apotential plaintiff whoisaminor or incapable: Bill 10,

An Act to Revise the Limitations Act, 2001, 2™ Sess., 37" Leg., Ontario, 2001 (1% reading 25 April
2001), s. 9.
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of the minor if the Public Guardian and Trustee believes that the proceedings would have a
reasonable prospect of succeeding and would result in ajudgment that would justify commencing
it.>* Accordingly, it isrecommended that if postponement isadopted it should occur irrespective
of whether or not there is a parent or guardian in place, subject to the provisons found under
section 7(6) of the Act.*®

The proposd to postpone the UL P during the period of minority, subject to section 7(6), would
protect the interests of minors, which could otherwise be prgudiced by the operation of the 10
year ULP of general application.

(iii) Remove Minors from the Scope of the ULP

The conflict between a10 year UL P and protecting minors rightscould equally be dealt with by
removing minors from the scope of the ULP. Section 7(3) of the Limitation Act would ensure
that the time for a plaintiff, who was aminor at the time that the cause of action arose, to bring
aclamis subject to amaximum time bar. Under that section when a minor reaches the age of
majority he or she will be ableto bring an action within the period that the person would have had
if not under a disability or within a period running from the time that the disability ceased,
whichever islonger. The latter period is limited to 6 years after the cessation of the disability.
(If thelO year ULP is adopted this 6 year cap should likewise be increased to 10 years for
continuity.)

Section 8(3) of the Limitation Act, which establishes the right to daim the cumulative effect of
thetolling provisions, would be subject to section 7. Thiswould be necessary as otherwise the
postponement of the running of time could be unlimited in cases where the material facts are
undiscoverable and the action falls outsde the scope of the UL P dueto minority. This proposal
would protect minors and avoid the creation of a further special ULP.

(c) Conclusion

Both the postponement of the ULP and the removal of minors from the scope of the ULPwould
protect the rights of minors if the ULP of general gpplication is reduced. As between the two
alternativesthe former option ispreferred. This recommendation departsfromthat found in the
Law Reform Commission’ s 1990 Report under which it was concluded that the UL P should not

54. Infants Act, R.S.B.C. 1996, c.223, s.9.

55. Itisrecognized that defendantswill often not usethistypeof provision for fear of alerting apl ai ntiff
toapotentia right of action. Currently, for example, the Office of the Public Guardian and Trustee
on average is served with only 20 Notices to Proceed per month. Limitations law, however, is
intended to afford protection against the risks of litigating stale daims, it is not intended to avoid
legitimate claims.
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run againg aminor. The recommendation to postponetherunning of time under the UL P during
the period of the plaintiff’s minority is now favoured aswe have experience with section 8(2).
Under that provision postponement of UL P appearsto have worked well, which suggeststhat it
would adequately protect the rights of minorsif adopted as arule of general application.

Recommendation 6

Section 8 of the Limitation Act should be amended to provide that in those cases where the
plaintiff is a minor at the time the cause of action arises the ultimate limitation period is
postponed until the plaintiff reaches the age of majority.

2. Other Disabilities

(a) General Scheme

Persons are under alegal disability (other than minority) when they are actualy incapable of or
substantialy impeded in the management of their own affairs.® Currently, adisability that exists
when the cause of action arose will postpone the running of the basic limitation period. If the
disability comesinto existence later, but before thebasic limitation period hasexpired, therunning
of time is suspended so long as the plantiff is under the disability.” In either case, the ULP
applies to create an outside limit for bringing an action.

Anouter limit isnecessary in this context snce, unlike minority, the duration of the postponement
or suspension is unknown and could extend many years beyond the time the basic limitation
period would otherwise have expired. Accordingly, where the plaintiff is a person under alegal
disability (other than minority) there is a concern to protect the rights of potential defendants
againg the postponement or suspension of the limitation period for an unlimited number of years.

The current scheme adequately protectsthe postion of persons who are under alegal disability;
but it does so in the context of a ULP of generd application of 30 years. If the ULP is
sgnificantly reduced itsapplication to incgpacitated personswill needto be reconsdered. Inthis
respect there are three alternative options.

56. Limitation Act, S. 7.

57. Special rules govern the running of the basic limitation period once a disability ceases: Limitation
Act, ss. 7(3) and 7(5).
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(b)  Options for Reform

A special ULP of 30 yearsfor personsunder alegal disability could beretained inthe amendments
to section 8. Thiswould provide sufficient opportunity for an action to be brought on behdf of
apersonunder alegal disability. The difficulty with this solution isthat it iscontrary to the policy
of discouraging the creation of new special ULPs.

Some jurisdictions have chosen to suspend the UL P during the time that a person is under alegal
disability.*® This creates a situation in which there is no fixed limit on the extension of time that
adult daimants under alegal disability can bring an action. Suspension provisionsthat are not
subject to acap in these circumstances significantly weaken the limitations system as defendants
would never know if and when claims might be brought in favour of a person under adisability.
Thiscreatesagreat dea of uncertainty for defendants and places them in a worse position than
under the current 30 year ULP. Inlight of this, asuspended UL Pis not an adequate solution for
amending the existing law.

A third, andin our view, more acceptable solutionisto apply the shorter UL P without any special
provisions affecting its application to persons under a legal disability. The incapacity of such
personswould continue to be recognized under the basic limitation period, whilethe UL Pwould
runin its ordinary course.

Although this will result in some erosion of the legal position of adult claimants under a legal
disability itsimportance should not be overstated. Such persons have faced a truncated UL Pfor
many years with respect to claims against medical professionals and institutions. Originally,
minorswere inasimilar position but pressure to protect their interests led to the creation of the
special rule now embodied in section 8(2) of the Limitation Act. There was not a similar
provision adopted in relation to persons under adisability other than minority which suggeststhat
the shorter ULPs did not have a serious effect on their rights. This indicates that the proposed
10 year UL P would adequatdy protect the legd rights of adults under alegal disability.

Further protection is provided where an adult under a lega disability has a representative
appointed under a power of attorney, representation agreement, or legislative enactment.> The
representative will typically be responsible for managing the affairs of the incapacitated adult,
including bringing alaw suit on his or her behalf if necessary.

58. Alberta Limitations Act, supra, n. 50, s. 5.

59. The Patients Property Act, R.S.B.C. 1996, c. 349, governs in this respect, it isto be succeeded by
Part 2 of the Adult Guardianship Act, R.S.B.C. 1996, c.6, although at the date of this Report the
|atter remains unproclaimed.
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The running of time would be subject to the “notice to proceed” provison found under the
existing Act. Under that provision if aperson under adisability hasaguardianand anyone against
whom that person may have a cause of action has a notice to proceed delivered to the guardian
and to the Public Guardianand Trustee, timewill begin to run against that person asif that person
had ceased to be under a disability on the date the notice is delivered.®

The ULP should be gpplied to persons under a disability (other than minority) in the ordinary
course.

Recommendation 7

The ultimate limitation period of general application should apply to persons under a legal
disability (other than minority) in the normal course.

E. Demand Obligations

A demand obligation (usudly ademand loan) is an obligation for which there is no fixed time or
specific conditions for performance.”* Under the common law the limitation period for a cause
of action based on ademand obligation sartsto runfromthedate that the obligation iscreated.®
The running of time starts at this point as repayment of a demand obligation can be required at
any time after the loan is made. Accordingly, while limitation periodstypicdly run from a date
that is related to the existence of awrong, that is not the case for demand obligations.®

This common law rule can often be harsh in its application as it can result in an unsuspecting
clamant finding that hisor her action is statute barred before repayment isever demanded. Itis
recommended tha a provision be adopted under which the basic limitation period commences
whenadefault in performanceoccurs after a demand for performanceis made. Thiswould create
agreater degree of fairness by linking the running of time to the existence of awrong.

60. Limitation Act, S. 7(6).

61. Demand obligations often arise between friends and family where money islent without the parties
establishing terms for repayment.

62. J. Brown's Estate, [1893] 2 Ch 300 at 304; Norton V. Ellam, (1837) 2 M.&W. 461; Henback v.
Sprague,[1933] 3 D.L.R. 647 (Man. C.A.); Barclay Const. Corp V. Bank of Montreal, (1988) 28
B.C.L.R. (2d) 376,6 W.W.R. 707 (S.C.), aff'd. (1989) 41 B.C.L.R. (2d) 239 (C.A.); Berry v. Page,
(1989) 38 B.C.L.R. (2d) 244 at 247, 60 D.L.R. (4th) 289 (B.C.C.A.).

63. Alberta Law Reform Ingitute, Report No. 55, supra, n. 50 at 71.
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The proposed scheme would openthe door to ademand for performance being made many years
after the obligation was created. A long delay carrying with it the problems associated with
litigating stae claims, induding the eroson of the certainty and diligence functions of limitations
law. The adoption of anoutsidelimit ontheright to bring aclam would overcomethisproblem.
The limitation period could be extinguished after 30 years from the creation of the obligation,
notwithstanding the fact that a demand for performance has not been made. This would ensure
finality to the period of liability and, at the same time, would alow for loans that are intended to

span many years.
Recommendation 8
The Limitation Act should be amended as follows:

(1) The limitation period for a demand obligation will commence on the date that a
default in performance occurs after a demand is made.

(2) Despite (1) a claim cannot be brought after 30 years from the date that the demand
obligation is first created.

IV. Transition Scheme

Limitations legidation cannot be gatic, but must be amended in order to reflect the changing
needs and policy choices of society. At the same time, these changes must be made taking into
account the fact that relationships have been egablished and transactions entered into on the
assumption that the exising provisions of the Limitation Act will govern. This brings into
guestion thetrangition schemethat should be adopted to deal with daimsthat have arisen, but not
been extinguished, before the new provisions under section 8 come into force.

A. Interpretation Act

Oneoptionistorely onthetransitional provisionsin the Interpretation Act® and the common law
rulesof statutory interpretation to govern mattersthat arise before the amendmentsto section 8
take effect. The Interpretation Act providesthat with regard to matters occurring before a new
provision comesinto force the procedure established by the new enactment must be followed “as
far as it can be adapted” in the enforcement of rights existing or accruing under the former
enactment.®

64. R.S.B.C. 1996, c.238, s. 36.

65. Ibid., s 36(1)(c). (Thisprovis ondoesnot |ay down an absol uteruleor precludethe operation of the
rule against retrospective application: Bera v. Marr, supra, n. 7 at 23.)
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A review of therulesof statutory interpretation, asdiscussed in Driedger on the Construction of
Statutes and the case law, suggests that where the new provison comes into force before the
existing limitation period has expired and where it would not just affect the time for bringing an
action, but would extinguish an otherwise viable right of action or revive an action that was
statute-barred, the presumption against retrospectiveapplication of the new provision will bevery
strong.®® Accordingly, neither the right of a defendant to an accrued limitations defense nor the
viable right of a plaintiff to bring proceedings should be taken away by conferring on the satute
retrospective operation, unless such a construction is unavoidable.®’

Whereas, in cases where the new provision comesinto force before the existing limitation period
has expired and where it would affect thetimefor bringing an action, shortening or extending it,
but not extinguish or revive aright of action, there may be an argument made to counter the
presumption againg the retrospective gpplication of the legidation. If the exiging limitation
period has not expired and time is extended the plaintiff will likely benefit from the extended
period. If theexisting limitation period has not expired and time is truncated the plaintiff might
be subject to the abbreviated period, the court, in making this determination, will consider how
close intime the abbreviated period is set to expire.®®

Theserulescould be applied on acase by case bad sto determine whether the existing or amended
provisionsgpply. Thissolutionwill, however, create someuncertainty for parties asto whentime
isextinguished and will add yet another issue for the courtsto decide. Thiscould be avoided by
adopting aclearly set out transition scheme.

B. Alternative Transitional Scheme

The Law Reform Commission in its 1990 Report proposed a scheme whereby if aclaim arises or
an act, omission or breach of duty occurs before the effective date of the new provisions the
existing ULP will continue to govern. The exception being that inthose caseswherethe existing
UL P would expire more than 10 years after the date on which the amendments come into force,
the claim will be absolutely barred on the tenth anniversary after the effective date of the
amendments.*® Causes of action that are already statute-barred when the new provisions come
into force would not be revived by the amendments to section 8.

66. Driedger on the Construction of Statutes, 3d ed. (Toronto: Butterworths, 1994) at 546. (See also:
MartinV. Perrie,[1986] 1S.C.R. 41, 24 D.L.R. (4th) 1; Sun Alliance V. Angus, [1988] 2 S.C.R. 256,
52 D.L.R. (4th) 193; Tolofson v. Jensen, [1994] 3 S.C.R. 1022, 120 D.L.R. (4th) 289.)

67. Tolofson, ibid;, Upper Canada College v. Smith, (1920) 61 S.C.R. 413, 57 D.L.R. 648.
68. G. Mew, The Law of Limitations (Toronto: Butterworths, 1991) at 12.

69. LRC 112, supra, n. 10 at 66.
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This schemewill ensure that, in most cases, the existing right of a defendant to assert alimitation
defence is not impaired.” At the same time, the 10 year cap ensures that a claim that accrues
immediately before the new provisions come into force is not governed for almost a further 30
years by the “old” law, frustrating the intent of the reforms.

The transitional provisions gpplicable to minors pose a specia concern. If the gpplicable ULP is
that which runsfor 10 yearsfromthe datethat the amendmentscomeinto force, that period could
end before the minor reaches the ageof mgority. Thus, for minorsthe transtional scheme should
aoply, with the exception that time will not run against a minor from the effective date of the
amendments, but rather for 10 yearsfrom the date that the minor attainsthe age of majority. Put
another way, the gpplicable ULP will bethe earlier of the existing UL P or 10 yearsafter the minor
reaches the age of mgjority.

In cases of fraud, fraudulent breach of trust, or wilful concealment of material facts that arise
before the effective date of the amendments, the 10-year cap would not apply. Instead the claim
would be barred under the UL P which governed before the changes came into force (30 years
running from the date of accrual) for those cases where the cause of action arose before the
effective date of the amendments. Claimswherethe act or omisson that congitutesa breach of
duty occursbefore the amendments come into force, but the cause of action has not arisen before
the effective date, will be governed by a ULP of 30 years running from the effective date of the
amendments.

Under the existing Act where there has been a confirmation of the cause of action the right to
bring a claim is subject to the 30 year UL P of general application. It isrecommended in this
Report that a 10 year ULP be adopted and that a confirmation will restart the running of time
under the ULP. Thus, confirmationsthat arise before the amendments comeinto force should be
subject to the existing ULP or a ULP of 10 years running from the date that the amendments
come into force, whichever expiresfirst. If the 10 year period is gpplicableit can be renewed by
aconfirmation. Whereas, if the existing 30 year period isapplicable it can not be renewed by a
confirmation.

70. For example, where adaim arises before the new provisions comeinto forcethe ULP applicableto
aphysician would be 6 years from the date that the cause of action arose, provided that this period
would not be longer than10 years from the date that the amendments come into effect. This will
aleviate concernsin themajority of caseswhererecords have only been kept for 6 years on the basis
of theexigting law.
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Recommendation 9
Section 8 of the Limitation Act should be amended as follows:

(1) For a claim that arises before the effective date of the amendments to section 8 of the
Limitation Act or after the effective date of amendments to section 8 of the Limitation Act and
is based on an act or omission that constitutes a breach of duty occurring before the effective
date, the plaintiff must bring an action on the claim before the earlier of:

(a) the expiration of the ultimate limitation period which governed the claim before the
effective date of the amendments; and

(b) ten years from the effective date of the amendments;
subject to the earlier expiration of a basic limitation period.

(2) Time does not run against a minor under recommendation (1)(b) from the effective
date of the amendments to section 8 of the Limitation Act, but rather from the date that the
minor attains the age of majority.

(3) If a claim for fraud or fraudulent breach of trust, or a claim in which material facts
relating to the claim have been wilfully concealed arises before the effective date of the
amendments to section 8 of the Limitation Act, the claim is governed by the ultimate limitation
period which applied immediately before the effective date of the amendments.

(4) If a claim for fraud or fraudulent breach of trust, or a claim in which material facts
relating to the claim have been wilfully concealed arises after the effective date of the
amendments to section 8 of the Limitation Act and is based on an act or omission that constitutes
a breach of a legal duty occurring before that date, the claim is governed by an ultimate
limitation period of 30 years, running from the effective date of the amendments.

(5) If there has been a confirmation of the cause of action under section 5 of the
Limitation Act, the claim is subject to the existing ULP or a ULP of 10 years running from the
date that the amendments come into force, whichever expires first. If the 10 year ULP is the
applicable limitation period, a confirmation will restart the running of time under the ULP.

(6) Nothing in these amendments to section 8 of the Limitation Act revives any cause of
action that is statute barred on the date that the amendments come into force.
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V. Conclusion
A. General

The need to update and modernize the ULP found under section 8 of the Limitation Act is
apparent in light of the problemsthat ariseunder theexistinglaw. The principal recommendation
in this Report isthat section 8 should be repealed and replaced by arevised provison that will
address these issues. The new provisions will incorporate a number of fundamental changes to
the current law, each of which will substantidly improve the certainty, finality and fairness of the
limitations system.

Thefirst recommendationisthat the UL P of general gpplication should bereduced from30to 10
years. The current 30 year ULP of general gpplication is unreasonable as it exposes defendants
to an excessve period of risk and places an undue economic burden on not only defendants but
ultimately on society asawhole. At the sametime, the risk of litigation materializing more than
10 years after the occurrence giving rise to the claim is unlikely to occur in the vast majority of
cases. This recommendation would bring about a greater degree of fairnessin limitations law.

The second proposd is that time should start to run under the UL P of general application from
the date of the act or omission that congitutesa breach of duty that givesriseto acauseof action.
By defining the commencement date in this fashion it would not be necessary to pinpoint the date
of damage, defendantswould be protected from stale clams and there would be a single starting
dateregardless of whether the actionisframedin contract or tort. Thiswould avoidthe problems
associated with using the date of accrual to start time running.

It is further proposed that the special short 6 year ULP be deleted from the Act. Medical
professonals and ingtitutionswill be brought within the scope of the ULP of genera application.
Thiswill rationdize the law in thisareaand establish a system that provides fair and appropriate
protection to all defendants equaly, regardless of occupation.

An exception to the general regime is proposed for claimsinvolving fraud or fraudulent breach
of trust, or claimsin which material facts relating to the claim have been wilfully concealed. In
these cases a 30 year UL P should be retained to protect claimants who are delayed in bringing a
claim due to the conduct of the defendant in concealing facts material to the right of action.

Two further amendments are necessitated by the reduction of the ULPto 10 years. The ULP of
general application will need to be tailored for claimants who are minors at thetime the cause of
action arises. Postponing the running of time under the ULP until the age of mgjority is reached
will ensure that, despite the shorter ULP of general gpplication, the right of a minor to bring a
claim will not be extinguished during the period of legal disability. (Minors will continueto be
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subject to the “noticeto proceed” provision in section 7(6) of the Act.) Further, the rdationship
between the ULP and confirmed causes of action will need to be addressed. By restarting the
running of time under the UL Pwherethere hasbeen a confirmation of a cause of action adebtor
will beable to give successive confirmations. Thiswill accommodate financial arrangements that
are intended to extend beyond 10 years,

This opportunity has aso been taken to recommend that the common law rule with regard to
demand obligations, which is often harsh in its gpplication, be amended. The badic limitation
period would gtart to run from the date that thereis adefault in performance after ademand for
repayment has been made, thereby ensuring that the running of time is linked to the existence of
awrong. This would be subject to an outer limit of 30 years running from the date that the
demand obligation was first created.

Findly, while awide ranging review of limitationslaw is beyond the scope of this project, it has
become gpparent in the course of our research that a future comprehensve study of the
Limitation Act would be of great value.
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B. Summary of Recommendations

It is proposed that section 8 of the Limitation Act be revised to incorporate the following
recommendations.

Recommendation 1

Section 8 of the Limitation Act should be amended to provide that the 30 year ultimate limitation
period of general application is reduced to 10 years.

Recommendation 2

Section 8 of the Limitation Act should be revised to provide for a special ultimate limitation
period of 30 years applicable to cases of fraud, fraudulent breach of trust or wilful concealment
of facts material to the claim.

Recommendation 3

Sections 8(1)(a) and (b) of the Limitation Act, which provide a special ultimate limitation period
of 6 years for medical practitioners, hospitals and hospital employees, should be repealed.

Recommendation 4

Section 8 of the Limitation Act should be amended to provide that the commencement of the
running of time under the ultimate limitation period is from the date an act or omission that
constitutes a breach of duty occurs, where the plaintiff’s cause of action is based on the breach
of duty, whether that duty arises under a contract, statute or the general law.

Recommendation 5

Section 8 of the Limitation Act should be amended to provide that a confirmation that falls
within the meaning of section 5 of the Limitation Act will restart the running of time under the
ultimate limitation period.

Recommendation 6

Section 8 of the Limitation Act should be amended to provide that in those cases where the

plaintiff is a minor at the time the cause of action arises the ultimate limitation period is
postponed until the plaintiff reaches the age of majority.
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Recommendation 7

The ultimate limitation period of general application should apply to persons under a legal
disability (other than minority) in the normal course.

Recommendation 8
The Limitation Act should be amended as follows:

(1) The limitation period for a demand obligation will commence on the date that a
default in performance occurs after a demand is made.

(2) Despite (1) a claim cannot be brought after 30 years from the date that the demand
obligation is first created.

Recommendation 9
Section 8 of the Limitation Act should be amended as follows:

(1) For a claim that arises before the effective date of the amendments to section 8 of the
Limitation Act or after the effective date of amendments to section 8 of the Limitation Act and
is based on an act or omission that constitutes a breach of duty occurring before the effective
date, the plaintiff must bring an action on the claim before the earlier of:

(a) the expiration of the ultimate limitation period which governed the claim before the
effective date of the amendments,; and

(b) ten years from the effective date of the amendments;
subject to the earlier expiration of a basic limitation period.

(2) Time does not run against a minor under recommendation (1)(b) from the effective
date of the amendments to section 8 of the Limitation Act, but rather from the date that the
minor attains the age of majority.

(3) If a claim for fraud or fraudulent breach of trust, or a claim in which material facts
relating to the claim have been wilfully concealed arises before the effective date of the
amendments to section 8 of the Limitation Act, the claim is governed by the ultimate limitation
period which applied immediately before the effective date of the amendments.
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(4) If a claim for fraud or fraudulent breach of trust, or a claim in which material facts
relating to the claim have been wilfully concealed arises after the effective date of the
amendments to section 8 of the Limitation Act and is based on an act or omission that constitutes
a breach of a legal duty occurring before that date, the claim is governed by an ultimate
limitation period of 30 years, running from the effective date of the amendments.

(5) If there has been a confirmation of the cause of action under section 5 of the
Limitation Act, the claim is subject to the existing ULP or a ULP of 10 years running from the
date that the amendments come into force, whichever expires first. If the 10 year ULP is the

applicable limitation period, a confirmation will restart the running of time under the ULP.

(6) Nothing in these amendments to section 8 of the Limitation Act revives any cause of
action that is statute barred on the date that the amendments come into force.

C. Draft Amendments

Attached to this Report as Appendix Cis an example of draft amendmentsto the Limitation Act
that reflect the recommendations made in this Report.
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Table 1 sets out recent recommendations by law reform and other bodies with regard to the

application of the ULP.

Table 1

Appendix A

Alberta
Limitations Act'

Law Reform
Commission of

B.C.?2

Law Commission
for England and

Wales®

Ontario Bill 10*

Number of ULPs

Single ULP.

ULP of general
application and a
specia longer ULP
for cases of fraud,
fraudulent breach of
trust or wilful
concea ment of
material facts

relating to the daim.

(Recommended that
specia 6 year ULP
for medical
professionals and
instituti ons be
deleted.)

Single ULPfor non-
personal injury
claims.

Single ULP.

Length of ULP

10 years

10 years

10 years’

15 years

1. R.SA. 2000, cL-12. (In force March 1, 1999.)

2. Recommendations from the Report on the Ultimate Limitation Period: Limitation Act, Section 8,
Report No. 112 (March 1990).

3. Recommendations from the Report on the Limitation of Actions, Report No. 270 (2001).

4. Bill 10, An Act to Revise the Limitations Act, 2001, 2™ Sess., 37" Leg., Ontario, 2001 (1% reading
25 April 2001).

5. ThelLaw Commisson for England and Wales agreed that the UL P of general applicati on should be
10 years, however, it departed from this pasition to the extent that it recommended that no ultimate
limitation should apply to personal injury claims: Supra, n. 3 at 66, 69.
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Alberta
Limitations Act

Law Reform
Commission of
B.C.

Law Commission
for England and
Wales

Ontario Bill 10

Fraud ULPis suspended Retain 30 year ULP | ULPis suspended UL P does not run
during any period for cases of fraud, and does not run during any time in
that the defendant fraudulent breach of | from the date that a which: the defendant
fraudulently trust or wilful fact relevant to the wilfully conceals that
conceals thefact that | concea ment of cause of adionis theinjury, loss or
the injury for which material facts dishonestly damage that he/ she
aremedial order is relating to theclaim. | concealed until the caused or contributed
sought occurred. date on which it to has occurred,; or,

comes to the notice wilfully misleads the
of the daimart. claimant as to the
(Absent concealment | appropriateness of a
the ULP would apply | proceeding as a

in the normal means to remedy the
Course). wrong.

Commencement Date that daim Date on which the Date of accrual. Date on which the

of ULP arose. Thisis act, omission or Except for causes of act or omission on
defined for certain breach of duty action in tort where whichthedaimis
causes of action. ocaurred, if the injury, loss or based took place.
(For example, a action is based upon | damageisan
claim based on a an act, omission, or essential element
breach of a duty breach of duty. The | and casesfor breach
arises when the date of accrual in of satutory duty,
conduct, act or any other case. then time starts
omission occurs.) running on the date

of the act or
omission giving rise
to the cause of
action.
Successive Confirmation within | Confirmation within | Confirmation within | Confirmation within

Confirmations &
the ULP

the meaning of ss. 8
& 9restarts the
running of time
under the ULP.

the meaning of s. 5
restarts the running
of time under the
ULP.

the meaning of s.27
restarts the running
of time under the
ULP.

the meaning of s.13
restarts the running
of time under the
ULP.
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Alberta
Limitations Act

Law Reform
Commission of
B.C.

Law Commission
for England and
Wales

Ontario Bill 10

Adults with Legal
Disabilities & the
ULP

ULPis suspended
during any period
that the claimant is a
person under a
disability. A
person under a
disability means a
dependent adult
under the Dependent
Adults Act or an
adult whois unable
to make reasonable
judgmentsin respect
of matters relating to
the daim.

ULP runs against
adults with legal
disabilitiesin the
normal manner.

(The “noticeto
proceed” provision
under s. 7(6) is
retained.)

ULP runs against
adults with legal
disabilitiesin the
normal manner.
(Spedal rules apply

to personal injury
cases.)

The ULP does not
run during any time
in which the adult
claimantis under a
legal incapacity and
not represented by a
litigation guardian in
relation to the daim.

(If the running of a
limitation period is
postponed due to
legal incapacity a
potential defendant
may make a motion
to have alitigation
guardian appointed
for a potential
plaintiff.)

Minors & the
ULP

ULPis suspended
during any period
that the claimant is a
person under a
disability. A
person under a
disability meansa
minor who is not
under the actual
custody of a parent
or guardian.

(Period isalso
suspended if the
claimisagainst a
parent or guardian.)

Remove minors from
scope of the ULP.
Under s.7 minors
can bring an action
within the amount of
time they would
have had if nat under
adisability or, if
longer, the amount
of time allowed
under the basic
limitation period
runni ng from the age
of majority. The
latter period would
be capped at 6 years.

(The “noticeto
proceed” provision
under s. 7(6) is

ULPistreated as
ending on the later
of: 3 years from the
date that the age of
majority is attained,;
or, the end of the
period when the
limitation period
would otherwise
end.

The ULP does not
run during any time
in which the
claimant is aminor
and not represented
by alitigation
guardian in relation
to the claim.

(If the running of a
limitation period is
postponed due to
minority a potential
defendant may make
amotion to have a
litigation guardian
appointed for a
potential plaintiff. )

retained.)
Demand Time starts running Not addressed Cause of action Time begins on the
Obligations when a default in accrues on the date day that the default
performance occurs that ademand for ocCurs.
after ademand for repayment is made.
performanceis
made.
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Appendix B

Limitation Act, R.S.B.C. 1996, c. 266

Section 8

8 (1) Subject to section 3 (4) and subsection (2) of this section but despite a confirmation
made under section 5, a postponement or suspension of the running of time under section 6 or 11
@)
or a postponement or suspension of the running of time under section 7 in respect of a person
who isnot aminor, no action to which this Act applies may be brought

(@) againg ahospital, as defined in section 1 of the Hospital Act, or against a hospital
employee acting in the course of employment as a hospital employee, based on
negligence, after the expiration of 6 years from the date on which the right to do so
arose,

(b) against amedical practitioner, based on professiond negligence or ma practice, after
the expiration of 6 years from the date on which theright to do so arose, or

(c) inanyother case, after the expiration of 30 yearsfrom the date on which theright to
do so arose

(2) Subject to section 7 (6), the running of time with respect to the limitation periods set
by subsection (1) for an action referred to in subsection (1) ispostponed and time does not begin
to run againg aplantiff until the plaintiff reaches the age of majority.

(3) Subject to subsection (1), the effect of sections 6 and 7 and subsection (2) of this
section is cumulaive.
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Appendix C

Draft Amendments for Revising the Limitation Act

Section 3A is added as follows:
Demand Obligations

3A. For the purposes of section 3, a claim based on a demand obligation arises when a
default in performance occurs after a demand for performance is made.

Section 7 is repealed and the following is substituted:

7. (1) For the purposes of this section, a person is under a disability while the personisa
minor.

(2) Where, at the time theright to bring an action arises, a personisaminor, the running
of time with respect to alimitation period fixed by thisAct ispostponed until that person ceases
to be aminor.

(3) Wheretherunning of timeagainst aperson having acause of action hasbeenpostponed
by subsection (2) and that person ceasesto be aminor, that person may bring an actionwithinthe
longer of

(@ theperiod, running fromthetimetheright to bring the action arose, withinwhich that
person could have brought the action if that person had not been aminor at the time
theright to do so arose; or

(b) aperiod running from the date on which that person ceased to be a minor, equal in
length to the period within which that person could have brought the action if that
person had not been a minor at the time the right to do so arose, but in no case shall
that period extend more than 10 years after the date on which that person ceased to
beaminor.

7.1 (1) For the purpose of this section a person is under disability whilethe personisin
fact incapable of or substantially impeded in the management of his or her affairs, otherwise than
by reason soldly of minority.

(2) Where, a thetimetheright to bring an action arises, a person is under a disability, the
running of time with respect to alimitation period fixed by this Act is postponed so long as that
person is under adisability.
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(3) Where the running of time against a person with respect to a cause of action has been
postponed by subsection (2) and that person ceasesto be under adisability, that person may bring
an action within the longer of

@

(b)

the period within which tha person could have brought an action had that person not
been under a disability when the right to do so arose, running from the time that the
cause of action arose; or

the period within which that person could have brought an action had that person not
been under adisability when the right to do so arose, running from the time that the
disability ceased, but in no case shall that period extend more than 10 years after the
cessation of disability.

(4) Where, after time has commenced to run with respect to alimitation period fixed by
this Act, but before the expiration of the limitation period, a person having a cause of action
comes under a disability, the running of time against that person is suspended 0 long as that
person is under adisability.

(5) Where the running of time against a person with respect to a cause of action has been
suspended by subsection (4) and that person ceasesto be under adisability, the limitation period
governing that cause of action is the longer of either

(@

(b)

the length of time remaning to bring an action at the time the person came under
disability; or

one year from the time that the disability ceased.

7.2 (1) For the purposesof this section,

@

()

“guardian” means a parent or guardian who has actual care and control of a minor
or acommittee appointed under the Patients Property Act, and

aperson is under adisability while the person isaminor, or is in fact incapable of or
subgtantialy impeded in the management of his or her affairs, otherwise than by
reason solely of minority.

(2) The onus of proving that the running of time has been postponed or suspended under
this section is on the person claiming the benefit of the postponement or suspension.

British Columbia Law Institute 41



The Ultimate Limitation Period: Updating the Limitation Act

(3) Despite sections 7, 7.1 and 8(2), where a person under disability has a guardian and
anyone against whom the person under disability may have a cause of action causes a notice to
proceed to be delivered to the guardian and to the Public Guardian and Trustee in accordance
withthis section, time commencesto run against that personasif the person had attained majority
or ceased to be under a disability, as the case may be, on the date the notice is delivered.

(4) A notice to proceed delivered under this section must

@
()
(©)
(d)

(€)

(f)
(9)

be in writing;
be addressed to the guardian and to the Public Guardian and Trustee;
pecify the name of the person under disability;

specify the circumstances out of which the cause of action may arise or may be
claimed to arise with such particularity as is necessary to enable the guardian to
investigate whether the person under a disability has the cause of action;

give warning that a cause of action arisng out of the circumstances stated in the
noticeis liable to be barred by this Act;

specify the name of the person on whose behalf the notice is delivered; and,

be sgned by the person on whose behalf the notice is delivered, or the person’s
solicitor.

(5) Subsection (3) operates to benefit only those persons on whose behalf the notice is
delivered and only with respect to a cause of action arising out of the circumstances specified in

the notice.

(6) A noticeto proceed delivered under this section is not a confirmation for the purposes
of this Act and is not an admission for any purpose.

(7) The Attorney General may make regulations prescribing the form, content and mode
of delivery of anotice to proceed.
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Section 8 is repealed and the following is substituted:

8. (1) Subject to section 3(4), section 5, section 8.2, section 8.3 and subsection (2) of this
section, but despite apostponement or suspension of the running of time under sections6, 7 or
11(2), no action to which this Act applies shall be brought after the expiration of

(@ 30 years, where the limitation period has been postponed pursuant to sections 6(1),
6(3)(d) or 6(3)(e); or

(b) 10 years, in any other case;
from

(c) the date on which the act or omission that constitutes a breach of duty occurred, if
the action is based upon an act or omisson that constitutes a breach of duty whether
that duty arises under a contract, statute or the general law; or

(d) iftheaction isbased upona seriesof related acts or omissions or a course of conduct
that constitutes a breach of duty, the last act or omission in the series or the end of
the course of conduct that constitutes abreach of duty, whether that duty arisesunder
acontract, statute or the general law; and

(e) inany other case, the date on which the right to do so arose.

(2) Subject to section 7.2(3), the running of time with respect to the limitation period set
by subsection (1)(b) for an action referred to in subsection (1) is postponed and time does not
beginto run againg aplantiff until the plaintiff reaches the age of majority.

8.1 Subject to section 8(1), the effect of sections6 and 7 and section 8(2) is cumulative.

8.2 Despite section 3and 3A, no proceeding shall be commenced in respect of any demand
obligation 30 years after the date on which the obligation was first created.
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Transitional Provisions

8.3 (1) Subject to section 3(4), section 5, section 8.2 and subsections (2) and (3) of this
section where

(@ theright to bring an action arose before this section comesinto force and the action
is not statute barred on that date; or

(b) aright to bring an action arises after this section comesinto force and the cause of
action is based on an act or omission that constitutes a breach of duty occurring
before that date;

the action, despite a postponement or suspension of the running of time under sections6, 7.1 or
11(2), shall not be brought after

(c) theexpiration of the ultimate limitation period that would have governed the cause
of action before this section came into force; or

(d) 10 years after the date on which this section comes into force;
whichever is earlier.

(2) Subsection (1) doesnot goply to an action wherethe limitation period fixed by section
3 has been postponed pursuant to section 7 and

(@ theright to bring the action arose before this section comesinto force; or

(b) theactionisbased on an act or omission that constitutes abreach of duty occurring
before this section comes into force, but the right to bring the action has not arisen
a that time
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and in such a case the action, despite the postponement of the limitation period, shall not be
brought after

(c) the expiration of the ultimate limitation period which governed the cause of action
before this section came into force or

(d) 10 yearsfrom the date on which the person ceased to be a minor,
whichever is earlier.

(3) Subsection (1) does not apply to an action where the limitation period fixed by section
3 has been postponed pursuant to sections 6(1), 6(3)(d) or 6(3)(e) and

(@ theright to bring the action arose before this section comesinto force; or

(b) theactionisbased on an act or omission that constitutes a breach of duty occurring
before this section comesinto force, but the right to bring the action has not arisen
a that time

and in such a case the action, despite the postponement of the limitation period fixed by section
3, shall not be brought after

(c) theexpiration of the ultimate limitation period which governed the cause of action
before this section came into force, in acase to which paragraph (a) applies, or

(d) 30 years from the date on which this section comes into force, in a case to which
paragraph (b) applies.
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