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Introductory Note

The British Columbia Law Institute has the honour to present:
Report on the Variation and Termination of Trusts

Trusts provide for the disposition of gifts according to the termsof the trust instrument and
confer upon trustees the authority to administer the trust. This Report reviewsthe statutory
and common law againgt which proposal sto effect thetermsof atrust and amend the powers
of trustees operate. Thelaw in this area has been | eft largely untouched since 1968 and is
in need of reconsideration.

ThisReport embodies anumber of recommendationsto modernizethisareaof thelaw. The
principa recommendationisthat the law needsto berevised to alow trust instrumentsto be
amended more effectively and efficiently than is possible under the present law.
Recommendations for reform also address: the scope of the court’s power to approve
proposals to vary and terminate trusts; the persons on whose behalf the court is empowered

to give approval; and, the application of trust variation |legislation to charitable corporations
and trusts.

This Report isthe sixth of aseries of reportsthat form part of alarger project on the Trustee
Actandrelaed laws. Thisproject isbeing carried forward on behalf of the British Columbia
Law Institute by the Trustee Act Modernization Committee. The recommendations of that
Committee set out in this Report have the full support and endorsement of the British
Columbia Law Institute and its Board and we commend them for implementation.

Gregory K. Steele, QC
Chair, British Columbia Law
Institute

October, 2003
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Report on the Variation and Termination of Trusts

I. Background

Trusts provide a useful mechanism for settlors to distribute real and personal property to
beneficiaries. In some cases, however, trusts are created that are not adequately drafted to
address changing or unforeseen circumstances that may arise.  When this occurs,
mechanisms for varying the terms of atrust are necessary in order for the trust to remain an
effective instrument.

Hisorically, the inherent jurisdiction of the courts provided a mechanism for altering the
terms of a trust, but this power was very limited in its scope.* In 1841 the decision in
Saunders V. Vautier* came to be associated with a rule applicable to the premature
termination of trusts®> The rule allowed beneficiaries to terminate prematurely a trust
provided that all the beneficiaries were sui juris and consented to the agreement. Thisrule
provided some flexibility in trust law, but was not available in cases where some of the
beneficiarieswere unborn, infants, unascertained or incapacitated. Thislimitationontherule
created a need for statutory intervention.

In the 1950s legislation was introduced authorizing the variation and termination of trusts
in certain circumstances. England adopted itsfirst trust variation legislation, the Variation
of Trusts Act,* in 1958 following the recommendations of the Law Reform Committee.®> The
Act provided courts with the discretionary power to approve a proposed arrangement on
behalf of beneficiaries who were unable to consent for themselves or not yet ascertained.

Trust variation |egislation modelled on the English statute was enacted in British Columbia
in 1968° and is now found in the Trust and Settlement Variation Act.” The Act enablesthe

1. The court'sinherentjurisdiction covered only circumstances of conversion, compromise, emergency and
maintenance: A.J. McClean, “Variation of Trustsin England and Canada” (1965) 43 Can. Bar Rev. 181
at 184. (See also Chapman v. Chapman, [1954] A.C. 429, 1 All E.R. 798 (H.L.). In that case the court
held that the inherent jurisdiction of the court did not extend to thevariation or rearrangement of beneficial
interests under atrust.)

2. (1841) 4 Beav. 115, affd. Cr. & Ph. 240, 41 E.R. 482 (Ch.).

3. D.W.M Waters, Law of Trustsin Canada, 2" ed. (Toronto: Carswell, 1984) at 962 and the Ontario Law
Reform Commission, Report on the Law of Trusts, (1984) at 393 both note that while the common law
rule governing the premature termination of trusts is associated with the decision in Saunders v.

Vautier, the rule predates that case and can be traced back to at least 1727.

4, 6& 7Eliz. 2, c. 53.

5. Sixth Report, Court’s Power to Sanction Variation of Trusts, Cmnd. 310 (1957), referred to below as the
“Sixth Report.”

6. Variation of Trusts Act, S.B.C. 1968, c.57.
7. R.S.B.C. 1996, c. 463, referred to below as the “Trust and Settlement Variation Act” or the “Act.”
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Report on the Variation and Termination of Trusts

courtsto approve any arrangement varying or revoking all or any of the beneficial interests
under atrust or enlarging the powers of the trusteesto manage or administer property subject
to the trust. The court can only approve a proposd if it is for the benefit of each of the
persons on whose behalf the court’s approvd is sought and, in the view of the court, the
arrangement ought to be gpproved.?

In February 2003 the Trustee Act Modernization Committee of the British Columbia Law
Institute published the Consultation Paper onthe Variation and Termination of Trusts, which
reviewed the law in this area and asked for comments on reform proposals® The British
ColumbiaL aw Institutewould liketo thank theindividual sand organi zationswho responded
to the Consultation Paper. The comments were of great benefit and were fully considered
by the Committee in preparing the final recommendations in this Report.

II.  Areas of Concern
A. Scope of the Court’s Power to Approve a Variation
1. Variation and premature termination of trusts

The rule in Saunders v. Vautier permits the premaure termination of a trust if the
beneficiariesare all ascertained, of full capacity andin agreement with the proposal.’® There
isno clear decision on whether the rule also provides beneficiaries with the power to vary
the termsof the trust.** This can be contrasted with the Trust and Settlement Variation Act
which clearly provides courtswith the authority not only to consent to atermination, but also
avariation of the terms of atrust on behalf of those persons that fall under the Act.

This inconsistency appears to stem from a questionable assumption. The Manitoba Law
Reform Commission commented on thiswhen it noted that whilethe Variation of Trusts Act,
1958 seems to rest on the assumption that a trust, even in the absence of authorizing

8. The exception to thisisthat under section 2 of the Act, the element of benefit need not be considered with
respect to the potential entitlement of the gift-over discretionary class of beneficiaries described in section
1(d): Waters, supra n. 3 a 1078.

9. British ColumbiaLaw Institute, Consultation Paper on the Variation and Termination of Trusts (February
2003). Hereinafter referred to as the “Consultation Paper.”

10. Waters, supra n. 3 at 963, discusses the narrow and broad form of the rule.

11. While there are obiter dicta suggesting that the rule in Saunders v. Vautier does establish a right to vary
atrust, there isno clear decision on this point that has seriously considered the issue at any length.

2 British Columbia Law Institute



Report on the Variation and Termination of Trusts

legislation, can be varied as well as terminated by the combined action of all the
beneficiaries, the prior case law supports only the capacity to terminate.2

Inability of beneficiarieswho fall within the scope of therulein Saunders v. Vautier to vary
the terms of atrust can create practical difficulties. One example isthat the alteration of a
trust may be preferable, for tax reasons, to the termination and creation of anew trust. The
Committee’s view is that the power to vary or terminate a trust should be equally available
to all beneficiaries, whether they fall under the Act or the common law rule. It istherefore
recommended that the legidlation clearly statethat if all the beneficiaries under atrust are of
full capacity and unanimously consent to a proposd, the terms of the trust may be varied as
well as terminated.

There are two possible approaches for providing beneficiaries who fall under the rule in
Saunders V. Vautier withthisright. Thefirst would beto providethat any proposed variation
or premature termination could take effect if approved by the court. Thisapproach hasbeen
adopted in Alberta and Manitoba™® The reform agencies in those provinces supported
judicial review of aproposal in order to ensure that there would be an inquiry into whether
the arrangement would be contrary to theintentions of the settlor. Thisfollowsthe American
rule of “material purpose” (the rulein Claflin v. Claflin),** which emphasizes the settlor’s
intent. One writer has commented that there is* some ambit of paternalism” in thistype of
provision as the court can withhold consent to an arrangement, even if dl the beneficiaries
are of full capacity and consent to it."> Moreover, by abrogating the rule in Saunders v.
Vautier, arule which itself violates settlor intent, and requiring in effect that al proposas
go through the courts, this approach would likdy give rise to an increase in gpplications to
the court, and consequent expense.

The alternative that we prefer, and which was strongly supported by the majority of
corregpondentsin the consultation process, is to revise the Trust and Settlement Variation
Act to provide that in caseswhere dl the beneficiaries are of full capacity and agree with a
proposal, they may vary or revoke a trust without having to obtain judicial approval. We
endorse this position for severa reasons. First, therulein Saunders v. Vautier has worked

12. Report on the Rule in Saunders V. Vautier, Report No. 18 (1975) at 11. Hereafter referred to as the
“Manitoba Report.”

13. Waters, supra n. 3 a 979, observed that Alberta adopted thispositionin 1973 following recommendations
by the Alberta Institute of Law Research and Reform, in Report on the Rule in Saunders v. Vautier, Report
No. 9 (1972) (the “Alberta Report’) and Manitoba adopted this position in 1983 following
recommendations in the M anitoba Report.

14. (1889) 149 Mass. 19,20 N.E. 454. For adiscussion of therulein Claflin v. Claflin see Scott on Trusts, vol.
4, 4" ed., (Boston: Little, Brown and Company, 1987) at para. 337.1 (pp. 443-444).

15. W.S. Bernstein, “The Rulein Saunders v. Vautier and its Proposed Repeal” (1986) 7 Est. & Tr. Q. 251 at
276.
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well for the termination of trusts for over a century and there is no reason to think that the
rulewould not work equaly well if itisextended toallow for the variation of trusts. Second,
this approach would allow adult beneficiaries to ded with their property as they see fit,
without having to get court approval todo so. Third, thiswould be amore efficient and cost
effective means for amending a trust than a process requiring judicial review.

Recommendation 1

A revised Trust and Settlement Variation Act should confer upon the beneficiaries the
power to vary, resettle or revoke a trust without judicial consent where all the
beneficiaries are of full capacity and unanimously approve of the proposed variation.

2. Omission of “resettlement” in section 1

Historically courtsdid not haveinherent jurisdiction to order aresettlement of trust property
on terms bearing no comparison to the original trust.’® Trust variation legislation did not
ater this position, as the Act allowed courts to consent to a proposal to vary or revoke a
trust, but did not provide courts with the authority to resettle a trust.”

It has been suggested that failing to provide courts with the power to resettle a trust has
created a number of difficulties. The rule is hard to apply as the difference between a
resettlement and a variation is often less than digtinct in light of the fact that any variation
can have fa reaching consequences. This can result in similar cases having diverse
outcomes. Moreover, courtsoften straintofind that arevocation and resettlement constitutes
avariation so that it falls within the scope of their jurisdiction.”® In the limited number of
cases Where aproposal is characterized as a resettlement, the courts must withhold consent
on grounds that are irrelevant to whether the proposed variation is beneficial.** This is
inconsistent with the notion that the best interests of the beneficiaries are paramount under
the Act.

Inour view, theinability of the courtsto consent to aresettlement of atrust isan unnecessary
limitation on the judicial power to approve what may otherwise be a desirable arrangement.
We recommend that the courts be given the power to resettle atrust.

16. Waters, supra n. 3 at 1074 refers to the following cases in thisregard: Re T’s Settlement Trusts, [1963] 3
All E.R. 759 (Ch. D.), [1964] 1 Ch. 158; Re Holt’s Settlement, [1969] 1 Ch. 100, [1968] 1 All E.R. 470;
Re Ball’s Settlement, [1968] 1 W.L.R. 899, 2 All E.R. 438.

17. See: McClean, supra n. 1 at 243, W aters, ibid., and K. Farquhar, “Recent Themes in the V ariation of
Trusts” (2001), 20E.T. & P.J. 181 at 191.

18. Waters, supra n. 3, at 1085.

19. The Law Reform Commission of Ireland, Report on the Variation of Trusts, Report No. 63 (2000) at
para. 3.16.
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Recommendation 2

A revised Trust and Settlement Variation Act should authorize the court to approve a
settlement or resettlement of a trust, in addition to the existing power to approve a
variation or revocation of a trust.

3. Altering the powers of trustees

Section 1 of the Trust and Settlement Variation Act authorizes the courts to consent to an
arrangement that would enlarge the powers of the trustees to administer and manage the
trust. It is not clear why the court should be limited to “enlarging” but not otherwise
amending the powers of trustees. In practice the term “enlarge” has been liberaly
interpreted by the courts which have, in exercising this jurisdiction, consented to proposds
that not only enlarge but also restrict or otherwise vary the administrative powers of
trustees® Thisbroad interpretation has been necessary to give courts the flexibility to deal
with the changing administrative needs of trusts.

We recommend that section 1 of the Act be amended to authorize the courts to consent to
aproposal that would “vary, dedete, add to or terminate”’ the powers of trustees to manage
or administer trust property.
Recommendation 3
A revised Trust and Settlement Variation Act should authorize the court to approve any
arrangement ‘“‘varying, deleting, adding to or terminating” the powers of a trustee to
manage or administer any of the property subject to the trusts.

B. Persons On Whose Behalf the Court Is Empowered to Approve an Arrangement

1. Power of the court to disregard the refusal of a capacitated beneficiary to
consent to a proposal

Until relatively recently it had been the practice of the courts that an arrangement would not
be approved if any adult, fully capacitated beneficiaries withheld consent? This is

20. For further discussion on this point see Waters, supra n. 3 at 1077 and M cClean, supra n. 1 a 244.

21. E.E. Gillese and A .H. Oosterhoff, Text, Commentary and Cases on Trusts, 5" ed. (T oronto: Carswell,
1998) at 267. The exception to this being that under section 1(d) of the Act the court can consent on
behalf of all persons in the gift-over discretionary class, whether or not they are ascertained and of full

capacity.
22. Manitoba Report, supra n. 12 at 11.
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consistent with the position that under trust variation legislation the court has the authority
to provide consent that is otherwise unobtainable, but does not have the power to overrule
capacitated beneficiaries and vary the trust.?

Bentall Corp. v. Canada Trust Co. has called this position into question, at least in relation
to pension trusts.?® In that case the court approved a variation despite the opposition of a
small number of adult beneficiaries® The facts of the case are asfollows: atrust had been
constituted under the Bentall Corporation Retirement Plan (the “Plan”), which was
established to provide pension benefits to employees. In order to deal with a surplus of
funds an application was made under section 1 of the Act for an order approving aproposed
variation of thetrust. Of the 279 members under the Plan, 7 refused to provide consent to
the proposed variation. The court dlowed the application to vary the trust despite this
opposition. The court concluded that notwithstanding the absence of unanimous consent it
had the jurisdiction under section 1(b) of the Act to approve the variation on behalf of
contingent beneficiaries, even if the beneficiaries aso had anindependent vested interest,
so0 long as the vested interest was not affected by the variation.?® The court’s decision, and
specifically whether the Act confersjurisdiction on the courtsto approve avariation in such
circumstances, has been the subject of some debate.

The confusion about the jurisdiction that the Act gives the courts under section 1(b) stems,
at least in part, from the wording of the section. Our section is based on the English
Variation of Trusts Act, 1958, which reads:*’

any person (whether ascertained or not) who may become entitled, directly or indirectly, to an
interest under the trusts as being at a future date or on the happening of afuture event a person
of any specified description or a member of any specified class of persons, so however that this
paragraph shall not include any person who would be of that description, or a member of that
class, as the case may be, if the said date had fallen or the said event had happened at the date
of the application to the court. [Emphasis added)

23. (1996) 26 B.C.L.R. (3d) 181, [1997] 4 W.W.R. 414 (S.C.).
24. For afurther discussion of this case see Farquhar, supra n. 17 at 183 and 184.

25. Specifically, amember may have a vested right to a pension, and also a contingent right under the same
pension plan to share in surplus funds on the winding-up of the plan. The contingency is that the person
be a member at that time.

26. The courtreferred to Re Versatile Pacific Shipyards V. Royal Trust Corp. of Canada, (1991) 84 D.L.R.
(4™ 761 (B.C.S.C.). Inthat case Esson C.J.S.C., as he then was, consented to a variation where
approximately 90% of the members, representing more than 90% of the fund’s obligations, had

approved the proposal to vary the trust.

27. Variation of Trusts Act, 1958, supra n. 4, section 1(b).
28. Waters, supra n. 3 a 1070.

6 British Columbia Law Institute
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The English provision limits the jurisdiction of the courts to the extent that it requires that
al fully capacitated beneficiaries consent to an arrangement for the court to give its
approva.?® For example, under the English legislation if a trust provided “to A for life,
remainder to her children,” and at the date of the application to vary thetrust A was still the
life tenant and one of A’s children was an adult and opposed the arrangement, the court
could not consent on that person’s behalf and the application would fail. The policy
underlying thisis that if a beneficiary would be in a position to approve a proposdl if the
future event bringing the beneficiary’ sinterest into possession had occurred at the time of
the application, then that person should be able to consent or withhold consent to the
arrangement on his or her own behaf without interference from the court.

Section 1(b) of our Trust and Settlement Variation Act® differsfrom its English counterpart
in that it omits the italicized portion of the above provision.* This has created some
uncertainty in British Columbia about whether a court may disregard the refusal of a
capacitated beneficiary to consent to aproposal under the Act. The Bentall casedid consider
this question, but it is unclear how far that decision extends.

It is our view that the parameters of the court’s jurisdiction ought to be clarified in this
regard. The question we considered was whether in a revised Act the court should be
expressly empowered to disregard the refusal of an adult vested or contingent beneficiary
to consent to aproposal to vary, resettle or revoke atrust. On the one hand, providing courts
with the power to overrule an adult beneficiary who is blocking a proposal that would
benefit the trust as a whole gives the courts the ability to dismiss unreasonabl e objections.
On the other hand, each beneficiary has aninterest in the trust and arguably should have the
right to protect that interest as he or she sees fit, which may extend to vetoing proposed
changes to the trust.*

The magjority of respondents to our Consultation Paper were of the view that the courts
should have the power in some circumstances to approve an arrangement even if an adult,
capablebeneficiary withholdsconsent. Therewasdivision, however, with regard to whether

29. The Trust and Settlement Variation Act is attached to this Report as Appendix A.

30. One writer hasnoted that thereis no apparent reason for the deletion in Canada of the exception that exists
in the English legislation: W aters, supra n. 3 a 1068.

31. The essence of this debate was set out by the Manitoba L aw Reform Commission in the Manitoba
Report, supra n. 12 at 25 and by the Ontario Law Reform Commission, Report on the Law of Trusts,
supra n. 3 a 419.

32. One respondent to the Consultation Paper raised a concern that by stating that trusts cannot be changed
unless thereisunanimous consent to the arrangement by all the adult beneficiaries with capacity, we could
be ousting the court’s inherent jurisdiction to vary a trust. It is our view that nothing in the
recommendationswe have made would interfere with the inherent jurisdiction of the courtsto vary atrust.

British Columbia Law Institute 7
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this should apply to pension and commercial trusts only or to all trusts.** Those in favour
of giving the courts this authority only when dealing with proposalsinvolving a pension or
commercial trust noted that it would legitimize the jurisdiction that the courts have already
assumed. Further, in the case of pensiontrustsit would recognize the employment context
in which the trust was created. Those respondents who favoured having this rule apply to
al trusts (commercial and private estate planning) noted that the power to overrule
intransigent adults should be equally available to all beneficiaries of atrust no matter what
category thetrust fallsunder. Those opposedto ajudicial power to override non-consenting
beneficiaries of a private trust are concerned with the taking away of property rights.

Having considered thesediffering views, we have conduded that the power to amend atrust
in the face of obstruction should be consistent whether the trust is a private estate planning
vehicleor acommercial trust. Inboth casesthe courtsshould have some avenueto deal with
the intransigent beneficiary. At the same time, this remedial power should be restricted to
cases where, based on an objective test, it is clear that the beneficiary is blocking an
arrangement that is of benefit to the trust as a whole and the vast majority of beneficiaries
support the proposd. We accordingly recommend that the Trust and Settlement Variation
Act should be revised to state expressly that the courts have the power to approve aproposal
tovary atrust even if an adult beneficiary, whether vested or contingent, withhol ds consent
to the proposed arrangement. This power should be exercised only where a substantial
majority of beneficiaries in number and interest agree, there would be no detriment to the
person who withheld consent, and afailureto approve the arrangement woul d bedetrimental
to the administration of the trust and theinterests of other beneficiaries.

Recommendation 4

A revised Trust and Settlement Variation Act should state expressly that the courts have
the power to approve a proposal to vary, revoke or resettle a trust even if an adult
beneficiary, whether vested or contingent, withholds consent to the proposed arrangement
provided that:

(a) the proposed arrangement will not be detrimental to the interests of the person
who has withheld consent,

(b) a substantial majority of the beneficiaries, representing a substantial majority
of the monetary obligations of the trust fund have approved the proposed
arrangement through a written consent or the approval of the court under the
Act, and

(c) it would be detrimental to the administration of the trust and the interests of
other beneficiaries not to approve the arrangement.

8 British Columbia Law Institute
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The Committee has also considered the language of section 1(b) of the Act and concluded
that it should berevised for clarity to provide the courts with the clear jurisdiction to consent
to aproposal on behalf of a person whose continued existence or whereabouts is unknown
and cannot be determined despite reasonable measures having been taken to discover such
information.

Recommendation 5

A revised Trust and Settlement Variation Act should revise the current wording of section
1(b) by replacing it with the following: “any person, whether ascertained or not, who has
a vested or contingent interest and whose continued existence or whereabouts cannot be
established despite reasonable measures having been taken to discover such
information.”

2. Section 1(d) in the context of Canadian trust drafting

The Trust and Settlement Variation Act enables the court to approve an arrangement on
behalf of those persons with a future discretionary trust interest that is contingent on the
failureor determination of theexisting interest under section 1(d), without having to consider
the benefit to those persons. Section 1(d) of our Act isworded differently than its English
counterpart as British Columbia has never adopted the statutory protective trust, which the
English section was drafted to address.® This is an important distinction. The English
provision only applies to a discretionary interest arising on the premature termination of an
existing interest because it is intended to protect life tenants of protective trusts from their
own bankruptcy. TheOntario Law Reform Commission explained thepolicy underlying the
English provision as follows:*

The present provision is derived from the English Variation of Trusts Act, 1958, which no doubt
contains this exception because the statutory protective trust in England installs the next-of-kin of
the protected life tenant as the discretionary trust beneficiaries, if he is without children and
unmarried. The next-of-kin are there merely to enable the statutory trust to provide protection for
the life tenant.

33. Waters, supra n. 3 a 1068.

34. The Ontario Law Reform Commission, Report on the Law of Trusts, supran. 3 at 421.

35. For afurther discussion of the English section see Lewin on Trusts, 17" ed., (London: Sweet &
Maxwell, 2000) at paras. 45-42, 45-43 and 45-74 to 45-76 and J.W. Harris, “Ten Y earsof Variation of
Trusts” (1969), 33 The Conveyancer and Property Lawyer 113 at 119.

British Columbia Law Institute 9
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The discretionary interest under the English provision was thus thought to be too remote to
deserve consideration under atrust variation application.®

In British Columbia the language of section 1(d) is much broader and applies to any future
discretionary trust interest that is contingent on the failure or determination of an existing
interest, sothat if aninterestisleft “To A for life, remainder to hischildren at the discretion
of the trustees” and A’s interest has not yet failed or determined, the court can approve a
variation on behalf of the children of A without considering if there is benefit to them.

Inthe Consultation Paper we proposed that section 1(d) of the Trust and Settlement Variation
Act berepealed.®*® The alternative approach that was set out in the Consultation Paper was
to revise section 1(d) of the Act so tha it is tailored in scope to provide that the court is
expressly empowered to consent on behalf of beneficiaries of an immediate discretionary
trust and appointees of amere power of appointment. After consideringthisissuefurther we
have concluded that section 1(d) should be retained, but the language should be revised and
simplified to reflect this alternative approach. This decision was made in response to
concernsthat acourt, if asked to consider interests covered by the present section 1(d), might
in applying the usual test of benefit require money to be set aside for holders of those
interests, even where the likelihood of such a person taking wasvery small. To addressthis
concern we prefer a broader test whereby the court could consent to an arrangement on
behalf of aperson coming within section 1(d), provided that therewould be no detriment to
the interests of that person.

Recommendation 6

In a revised Trust and Settlement Variation Act the provision comparable to section 1(d)
of the current Act should provide that the court is authorized to consent on behalf of any
person in respect of an interest of the person that may arise by reason of an immediate
or postponed discretionary power, or as a result of a mere power of appointment except
where the arrangement would be detrimental to the interests of that person.

36. Waters, supra n. 3 a 1073 states in this regard:
In the author’ s submission the wisest and simplest correction would be to repeal it [section 1(d)].
It is not difficult for an arrangement to make the degree of benefit proportionate to the likelihood
of the interest arising, and a repeal would allow the courts to consider in the normal manner the
position under the proposed arrangement of those persons who but for clause (d) would fall within
the legislation, and on behalf of whom the court might consent.

10 British Columbia Law Institute
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C. Other Matters
1. Persons who can bring a proposed arrangement before the court

Thefinal paragraph of section 1 of the Trust and Settlement Variation Act currently provides
that an arrangement “proposed by any person” can be brought before the court. Thisis
consistent with legislation in other jurisdictionsin Canada and abroad as it |eaves open the
categories of persons who may make an gpplication under the Act.

An alternative approach would be to list in the statute the categories of persons who can
bring a proposed arrangement before the court.®” This approach however affords less
flexibility than the current position as it would not allow the courtsto hear applications by,
for example, a person who is a caregiver but not the guardian of abeneficiary.*® There does
not appear to be any policy reason for redricting a proposd by such a person as, regardless
of who brings the application, the court will look to the merits of the arrangement in making
its decision.

Furthermore, apart from trustees, the current wording of the Act does not appear to have
given rise to an unacceptably large number of applications being made by persons with no
beneficial interestinthetrugst. We recommend that the existing language of section 1 should
remain as it stands rather than attempt to enumerate those classes of persons permitted to
bring a proposal before the court.

Recommendation 7

A revised Trust and Settlement Variation Act should carry forward the language of the
current Act with regard to the question of who can bring an arrangement before the court.

2. Admissibility of evidence of the settlor’s intentions

Prior to the adoption of trust variation legislation the central premise of thelaw of trustswas
to uphold the intent of the settlor. The jurisdiction of the courts was restricted under this
approach to the extent that a proposal could not be approvedif it was contrary to the settlor’s
basicintent, unlessthe settlor’ sintentionswerein violation of thelaw or public policy. The
enactment of trust variation legislation marked a significant departure from this position as

37. The Law Reform Commission of Ireland observed in its Report on the Variation of Trusts that the
South Australian Trusts Act, 1973 is one exception where the categories of persons who may apply to

the court for approval of aproposal are enumerated: Supra n. 19 at para. 7.10.
38. Ibid., at para. 7.11.
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the primary concern of the court became whether the proposa would be desirable for the
individua beneficiaries upon whose behalf the court was asked to consent.*

The courtsin British Columbia have considered the question of whether their jurisdiction to
approve an amendment to a trust is still restricted to some degree by the settlor’s origina
intent. In Sandwell & Co. Ltd. V. Royal Trust Corp. of Canada,** the Court of Appeal
concluded that the Act allowsacourt to approve an amendment to atrust provided it benefits
those persons on behalf of whom the court’s approval is sought, even if the arrangement
offends the original terms of the trust. In the 1994 decision of Russ V. British Columbia
(Public Trustee)* the court applied the reasoning from Sandwell.*® Inthat case theappel lant
Public Trustee cited a number of cases to support the position that the chambers judge had
erred in failing to take account of the settlor’s intentions, sufficiently or at dl, in deciding
whether to allow thetrust variation application. Inresponseto thisargument Finch JA., for
the court, concluded that there was no obligation on the courtsto weigh the settlor’ soriginal
intention in deciding whether to approve a proposed variation and, further, that to find
otherwise would beinconsistent with the language of the Act.*

Should evidence of the settlor’s intentions or views on the proposed arrangement be
admissible (without binding the court)? The Law Reform Committee of England was of the
view that once having parted with the beneficial interest in the property, the settlor should
not retain any right to prohibit variations with regard to dispositions which the court
considered to be desirable in the interests of the beneficiaries.* Although that Committee
concluded that the interests of the beneficiaries ought to prevail, it was also of the view that
the settlor should be entitled to be heard on an application. As one writer has noted, this

39. McClean, supra n. 1 at 229 and Ontario L aw Reform Commission, Report on the Law of Trusts, supra
n. 3 at 413.

40. For arecent review of the Canadian case law dealing with the issue of the weightto be given to the original
intention of the settlor see Farquhar, supra n. 17 at 186.

41. (1985) 17 D.L.R. (4th) 337 (B.C.C.A.).

42. (1994) 89 B.C.L.R. (2d) 35, 3E.T.R. (2d) 170 (C.A.), application for leave to appeal to S.C.C. dismissed
without reasons [1994] S.C.C.A. No. 271.

43. (1994) 89 B.C.L.R. (2d) 35 at 46, 3 E.T.R. (2d) 170 at 183.

44. In other provinces there is authority supporting the contrary position that the settlor’soriginal intent
does have to be taken into consideration when deciding whether to approve a proposal: See (Re) Irving,
(1975) 66 D.L.R. (3d) 387, 11 O.R. (2d) 443 (Ont. H.C.J.) and (Re) Hessian, (1996) 14 E.T.R. (2d)
188, 153 N.S.R. (2d) 122 (N.S.S.C.). It should be noted, however, that this proposition has been
questioned in other cases: Finnell V. Schumacher Estate, (1990) 37 E.T.R. 170, 74 O.R. (2d) 583 (Ont.
C.A.) (Also referred to as Finnell v. Canada Trust Co. et al.)

45. Sixth Report, supra n. 5 at 6.
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compromise did not give the settlor a veto power but did allow the settlor to be heard and
state any objectionsto, or approval of, the proposed arrangement.*

We have given this issue further consideration and our Committee as a whole does not
believethat acasefor changehas been made out. For thetimebeing, at least, thelaw should
remain as stated by the Court of Appeal in Russ.

3. Application of the Act to charitable gifts
(i) Terms of a charitable trust

While the Trust and Settlement Variation Act appliesto trusts for persons, it is silent asto
whether it also appliesto charitable purpose trusts. The Ontario Law Reform Commission
observed that while the courts have acted as if they had the jurisdiction to approve a
variation to the terms of a charitable trust it was, in their view, “highly questionable”
whether the wording of the Act actually conferred this jurisdiction on the courts.*

In the Consultation Paper we asked for comments on whether the Act should be amended
to state expressly that it confers jurisdiction on the courts to approve a proposal to vary a
charitable trust. The majority of respondents were in favour, for reasons of clarity, of
expressly bringing charitable trusts within the scope of the Act. Wearein agreement with
this position and recommend that the Act should expressly state that it confersjurisdiction
on the courts to approve an anendment to the terms of a charitabletrust.

Anissuewasraised in the Consultation Paper that if the Act confers on the courtsthe power
to consent to a proposal to vary atrust purpose it would be necessary to consider how that
power would interact with the inherent cy-prés powers of the court.” We have concluded
that the Act should allow the courts to vary any terms of atrust, including trust purposes,
but this power should be broader than cy-prés and should not be subject to the limitations
on that doctrine.*

Recommendation 8

46. McClean, supra n. 1 a 257.
47. Report on the Law of Trusts, supra n. 3 at 423, footnote 146.

48. Halsbury's Laws of England 4" ed., vol. 5, p. 163, para. 201, sets out the cy-prés doctrine as follows:
Where a clear charitable intention is expressed, it will not be permitted to fail because the mode, if
specified, cannot be executed, but the law will substitute another mode cy-preés that is, as near as
possible to the mode specified by the donor.

49. The Ontario L aw Reform Commission came to a similar conclusion, supra n. 3.
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A revised Trust and Settlement Variation Act should include a restatement of the cy-pres
power of the Court which:

(a) contains a limited power to vary the purposes of a charitable trust by adding
additional charitable purposes, and

(b) eliminates the need to prove that the settlor had a particular or general charitable
intent.

(ii) Interest of a charitable beneficiary

The second issue that arises with regard to charitiesis whether the Act should authorize the
court to consent on behalf of a charitable trust or charitable corporation where the trust
purpose or corporation is abeneficiary under atrust that isitself being varied. An example
might be where a testator provides that the trust fund is to be held by the executors and
trustees, X and Y, for A for life, remainder to a charity for the relief of poverty. Itis
proposed by A that, with a certain percentage taken by each, the capital be divided between
A and the charitable gift.

In the above scenario, if the charity isanamed charitable corporation it will have full legal
capacity and can consent or withhold consent to a proposal on its own behalf, without the
aid of thecourt.® If, however, the named charity takes the form of atrust and the trustees
of the charity have no power to consent to a termination, or the choice of the charitable
recipient isto be decided by the trusteesin the future when A's interest terminates, the trust
could not be varied unless the court can consent on behalf of the charitable trust or the as
yet to be selected charity.

We see no reason why abeneficiary should not be abletoinvokethe Act simply becausethe
settlor has chosen to provide a gift to a charitable purpose under the trust. We recommend
that the Act expressly allow the courts to approve a proposal on behalf of a charity if there
is no onelegaly capable of consenting on behalf of the charity.

Recommendation 9

A revised Trust and Settlement Variation Act should provide expressly that the court is
authorized to consent on behalf of a charitable beneficiary when the gift is an interest in a
trust that is itself being varied, revoked or resettled, in cases where consent cannot
otherwise be obtained.

50. The Ontario Law Reform Commission was of the view that a charitable beneficiary can consent or
withhold consent without the assistance of the court as the courts have never questioned the capacity of a
charitable corporation or trust to take advantage of the rule in Saunders v. Vautier: Report on the Law of
Trusts, supran. 3 at 423. See also Waters, supra n. 3 a 972.

14 British Columbia Law Institute



Report on the Variation and Termination of Trusts

III. Framework for Revisions

The Committee on the M oderni zation of the Trustee Act isin the process of preparing anew
Trustee Act and the draft legislation found in Appendix B will be part of that legislative
package. Nonetheless, asit isnot clear when the new Act will be adopted we recommend
that any changes at this time be made through the enactment of a revised Trust and
Settlement Variation Act that incorporates the recommendations madein this Report.

IV. Summary of Final Recommendations

Theseare the Committee'sfinal recommendationsfor revisionstothe Trust and Settlement
Variation Act aimed a improving the law governing the variation, termination and
resettlement of trusts, and in relation to the powers conferred on trustees.

Recommendation 1

A revised Trust and Settlement Variation Act should confer upon the beneficiaries the power
to vary, resettle or revoke a trust without judicial consent where all the beneficiaries are of
full capacity and unanimously approve of the proposed variation.

Recommendation 2

A revised Trust and Settlement Variation Act should authorize the court to approve a
settlement or resettlement of a trust, in addition to the existing power to approve a variation
or revocation of a trust.

Recommendation 3

A revised Trust and Settlement Variation Act should authorize the court to approve any
arrangement ‘“‘varying, deleting, adding to or terminating” the powers of a trustee to
manage or administer any of the property subject to the trusts.

Recommendation 4

A revised Trust and Settlement Variation Act should state expressly that the courts have the

power to approve a proposal to vary, revoke or resettle a trust even if an adult beneficiary,
whether vested or contingent, withholds consent to the proposed arrangement provided that

(a) the proposed arrangement will not be detrimental to the interests of the
person who has withheld consent,
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(b) a substantial majority of the beneficiaries, representing a substantial
majority of the monetary obligations of the trust fund have approved the
proposed arrangement through a written consent or the approval of the court
under the Act, and

(c) it would be detrimental to the administration of the trust and the interests of
other beneficiaries not to approve the arrangement.

Recommendation 5
A revised Trust and Settlement Variation Act should revise the current wording of section
1(b) by replacing it with the following: “any person, whether ascertained or not, who has

a vested or contingent interest and whose continued existence or whereabouts cannot be
established despite reasonable measures having been taken to discover such information.”

Recommendation 6

In a revised Trust and Settlement Variation Act the provision comparable to section 1(d)
of the current Act should provide that the court is authorized to consent on behalf of any
person in respect of an interest of the person that may arise by reason of an immediate or
postponed discretionary power, or as a result of a mere power of appointment except where
the arrangement would be detrimental to the interests of that person.

Recommendation 7

A revised Trust and Settlement Variation Act should carry forward the language of the
current Act with regard to the question of who can bring an arrangement before the court.

Recommendation 8

A revised Trust and Settlement Variation Act should include a restatement of the cy-pres
power of the Court which:

(a) contains a limited power to vary the purposes of a charitable trust by adding
additional charitable purposes, and

(b) eliminates the need to prove that the settlor had a particular or general
charitable intent.

Recommendation 9
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A revised Trust and Settlement Variation Act should provide expressly that the court is
authorized to consent on behalf of a charitable beneficiary when the gift is an interest in a
trust that is itself being varied, revoked or resettled, in cases where consent cannot
otherwise be obtained.

V. Conclusion

The Committee on the Modernization of the Trustee Act is of the view that the time has
come to reconsider this area of the law of trusts. We believe that if adopted the
recommendations in this Report will result in the modernization and rationalization of the
law governing changes to the administrative powers of trustees and the dispositive
provisionsof trusts. Thiswill ensurethat trusts continueto provideauseful mechanismfor
the distribution of property and assets in the future.

We wish to thank all those who responded to the Consultation Paper that preceded this
Report. We also wish to acknowledge the contribution of Caroline Carter, aformer Staff
Lawyer with the British Columbia Law Institute, who carried out the background research
and prepared the Consultation Paper and an earlier draft of this Report.

Appendix A

Trust and Settlement Variation Act

R.S.B.C. 1996, c. 463

Court approval of variation

1. If property isheld on trusts arising before or after thisAct came into force under
awill, settlement or other disposition, the Supreme Court may, if it thinksfit, by
order approve on behalf of

() any person having, directly or indirectly, an interest, whether vested or
contingent, under the trusts who by reason of infancy or other incapacity is
incapable of assenting,

(b) any person, whether ascertained or not, who may become entitled, directly
or indirectly, to aninterest under the trusts as being at a future date or on the
happening of afuture event a person of a specified description or amember
of a specified class of persons,

(c) any person unborn, or

British Columbia Law Institute 17



Report on the Variation and Termination of Trusts

(d) any person in respect of aninterest of the person that may arise by reason of
adiscretionary power given to anyone on the failure or determination of an
existing interest that has not failed or determined,

any arrangement proposed by any person, whether or not thereisany other person
benefically interested who is capable of assenting to it, varying or revoking all
or any of the trusts or enlarging the powers of the trustees of managing or
administering any of the property subject to the trusts.

Benefit to parties interested
2. Thecourt must not approve an arrangement on behalf of a person coming within
section 1(a), (b) or (c) unless the carrying out of it appears to be for the benefit
of that person.
Public Guardian and Trustee
3. If apersoncomeswithinsection (1)(a) or (c), orif aperson comingwithin section
1(b) or (d) isaminor or ismentdly disordered, noticeinwriting of an application
under this Act together with a copy of the material filed in support of it must be
served on the Public Guardian and Trustee not less than 10 days before the date
of the application.

Deemed trust

4.(1) The Supreme Court may exercise its powers under this Act in respect of land
the ownership of which isthe subject of alegal life interest.

(2) For the purposes of this section

(8 theholder of the legal life interest is deemed to hold the land in trust for
himself or herself and the holders of successive interestsin the land, and

(b) the beneficiaries of thetrust are deemed to be incgpable of consenting to
the arrangement.

Court appearances

5. The Public Guardian and Trustee is entitled to appear and be heard on the
application and isentitled to any costs that the court orders.
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Appendix B

TRUST VARIATION AND TERMINATION ACT, 2003

HER MAJESTY, by and with the advice and consent of the Legidative Assembly of the
Province of British Columbia, enacts as follows:

Definition
1. InthisAct,

“arrangement” meansavariation, resettlement or revocation of all or any of trusts
in relation to property or varying, deleting, adding to or terminating the powers
of a trustee in reation to the management or administration of the property
subject to the trust.

Comment: The term “arrangement” receives a broad definitionto include a resettlement
and revocation of a trust as well as modifying the powers of a trustee.

Where court approval not required

2. Anarrangement will take effect without court approval if all the beneficiaries of
the trustsare of full age and capacity and consent to the arrangement.

Comment: Section (2) introduces a significant change in the law. Under current law
the competent beneficiaries of a trust can only terminate it. (The rule in Saunders v.
Vautier.) They have no power to vary the trust. Nor would the Trust and Settlement
Variation Act assistthem since, by definition, itcan be invoked only where consent must
be given by the court on behalf of persons who cannot consent for themselves.

Where court may approve arrangement

3. An arrangement that cannot take effect under section 2 because one or more
persons are incapable of giving consent will take effect if the court approvesthe
arrangement on behalf of:

(a8 any person having, directly or indirectly, an interest, whether vested or
contingent, under the trusts who by reason of minority or other incapacity is
incapable of assenting,

(b) any person, whether ascertained or not, who has a vested or contingent
interest and whose continued existence or whereabouts cannot be established

British Columbia Law Institute 19



Report on the Variation and Termination of Trusts

despitereasonabl e measures having beentaken to discover such information,

(c) any person unborn,

(d) any person in respect of an interest of the person that may arise by reason of
an immediate or postponed discretionary power, or as a result of a mere
power of appointment, or

(e) acharitable purpose or charitable organization incapable of consentinginits
own right.

Comment: Section 3 generally follows the Trust and Settlement Variation Actin giving
the court power to approve an arrangement on behalf of the persons described in
paragraphs (a) to (d). Paragraph (e)is a significant change in that the court willbe able
to consent to an arrangement on behalf of a charitable beneficiary, whether or notitis
organized as a trust or a corporation.

Where court must not approve arrangement
4. The court must not approve an arrangement on behalf of a person

(8 coming within section 3 (a), (b) or (c) unless the carrying out of it appears
to be for the benefit of that person, or

(b) coming within section 3 (d) if the carrying out of it would be detrimental to
the interests of that person.

Comment: Section 4 sets out criteria that will guide the courtin granting or withholding
its approval.

Approval on behalf of competent beneficiary
5.(1) An arrangement that cannot take effect under section 2 or 3 because one or
more persons who are of full age and capacity refuse their consent will take
effect if the court approves the arrangement on behalf of those persons.

(2) The court may approve an arrangement under subsection (1) only if:

(@ the arrangement will not be detrimental to the pecuniary interest of the
person who has withheld consent,

(b) a substantial mgority of the beneficiaries, representing a substantial
majority of the monetary obligations of the trust fund have approved the
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arrangement through a written consent or the approval of the court under
section 3, and

(c) itwould be detrimental to the administration of the trust and the interests
of other beneficiaries not to approve the arrangement.

Comment: Section 5 departs from the current legislation in permitting the court to
approve an arrangement on behalfof a competentadultwho opposes the arrangement.
The circumstances in which the court may do this are set outin subsection (2) and will
not be easily met. This power is likely to be used only where the beneficial interests are
widely distributed and a handful of intransigent beneficiaries hold out against change.
The restructuring of a pension trust is an example of where it might be invoked.

Deemed Trusts

6. The court may approve an arrangement under section 3 in respect of land the
ownership of which is the subject of alegal life interest and for the purposes of
this subsection

(@ the holder of the legal life interest is deemed to hold the land in trust for
himself or herself and the holders of successive interestsin the land, and

(b) thebeneficiariesof thetrust are deemed to be incapable of consenting to the
arrangement.

Comment: Section 6 carries forward the “settlement” aspect of the current Trust and
Settlement Variation Act in permitting the court to treat successive legal interests in
land as a trust interest and to approve arrangements accordingly. It is a highly
simplified successor to settled estates legislation that has been part of Anglo-Canadian
law since the middle of the nineteenth century.

Variation of charitable trusts

7.(1) If the court on application by the trustee of acharitabletrust, or, in the absence
of atrustee, by the personal representatives of a donor of a charitable gift,
finds,

(@ that an impracticability, impossibility or other difficulty has arisen,
whenever it arose, that hinders or prevents the carrying out of the
intention of the terms of the trust;

(b) it would be desirable to amend the terms of the trust to include one or
more additiond charitable purposes that the court might have selected
under subsection (2)(b) had the circumstances described in paragraph (a)
of this subsection occurred and an application based on paragraph (a) had
been made, or
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2

(c) that avariaion of thetermsof the trust or an enlargement of the powers
of thetrustee would facilitate the carrying out of the intention of theterms
of the trust,

the court may amend, replace, delete or otherwise vary any term of thetrust or
may enlarge the powers of the trustee to administer the trust.

For the purposes of a variation under subsection (1),

(@ itisirrelevant whether the donor had a particular or general charitable
intent, except that where aninstrument of gift expressly providesfor agift
over or areversion in the event of the lapse or other failureof acharitable
object, the gift over or reversion, if otherwise vaid, may take effect; and

(b) the court must approve or select one or more purposes as close as is
practicable or reasonable to the original or previously varied purpose or

pUrposes.

Comment: At common law when a trust for a charitable purpose fails the court may
orderthatthe trust assets be applied to a charitable purpose similar to the one that had
failed. This is known as the cy-pres doctrine. Section 7 restates the power of the court
to make a cy pres order but with two important changes.

First, itis a precondition to the application of the cy-prés doctrine that the donor had a
“general charitable intent.” This was not always easy to establish and subsection (2)
abrogates that requirement.

Second, the court is empowered to order the addition or substitution of a purpose
similar in spiritto the original purpose even where the original purpose has notbecome
impossible or impracticable. An example might be a charitable trust established for the
construction of a swimming pool at an educational institution. It may turn out that when
the trust takes effect, a swimming pool is already virtually complete, having been built
with other funding that became available at an earlier time. The institution requires,
however, the replacement ofa dilapidated gymnasium. Under section 7(1)(b), the court
could order that this purpose be added to or replace the purposes of the trust.

Notice to Public Guardian and Trustee or Attorney General

8.(1) Where approval of an arrangement is sought

(& onbehalf of aperson referred to in section 3 (a) or (),

(b) onbehalf of apersonreferredtoin section 3 (b) or (d) who isaminor or

isamentally incapacitated person, or

22
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)

©)

(c) under section 6inrelation to abeneficiary whoisaminor or isamentally
incapacitated person

notice in writing of an application under this Act together with a copy of the
material filed in support of it must be served on the Public Guardian and
Trustee not less than 10 days before the date of the application.

Where

(@ approva of an arrangement is sought on behalf of an entity referred to in
section 3 (e), or

(b) an application is made under section 7

notice in writing of an application under this Act together with a copy of the
material filed in support of it must be served on the Attorney General not less
than 10 days before the date of the application.

The Public Guardian and Trustee or Attorney General, as the case may be, is
entitled to appear and be heard on the application and is entitled to any costs

that the court orders.

Comment: Section 8 carries forward the policy of current legislation concerning the
role of the Public Guardian and Trustee in relation to arrangements involving the
interests of vulnerable persons. It should be noted that notice to the Public Guardian
and Trustee is required whether or not the interests of the beneficiary are the
responsibility of a committee appointed under the Patients Property Act. Itis expected
that the new Trustee Act, which will ultimately embrace the legislation concerning the
termination and variation of trusts, will expressly address the issue of the committee as
representative of an incapacitated beneficiary for a variety of purposes under the Act.
Depending on how the details are developed, the requirement for notice to the Public
Guardian and Trustee where a committee has been appointed may be deleted.

W here a consent on behalf of charity is sought, the Attorney General must be notified.

Repeal

9. TheTrust and Settlement Variation Act, R.S.B.C. 1996, c. 463 isrepealed.

Comment: This Act would repeal and replace the current legislation.

Commencement

10. ThisAct comesinto forceon .....
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Comment: Section 10 stipulates the technique that will be used to bring the legislation
into force. Some options include bringing it into force on royal assent, on a specific date
set out in the section, or in a date set by regulation. It is the last option that is used
most often in British Columbia.

Appendix C

Earlier Documents Published by the Committee

This report was prepared by the Trustee Act Modernization Committee for the British
Columbia Law Institute. Earlier documents that have been published by the Committee
are:

Consultation Paper on Trustee Investment Powers (April 1998)

Consultation Paper on Statutory Remuneration of Trustees and Trustees' Accounts
(September 1998)

Consultation Paper on Statutory Powers of Deegation by Trustees
(November 1999)

Consultation Paper on Total Return Investing by Trustees (July 2000)
Consultation Paper on Exculpation Clauses in Trust Instruments (October 2000)
Consultation Paper on Variation and Termination of Trusts (February 2003)

Report on Trustee Investment Powers (April 1999)

Report on Statutory Remuneration of Trustees and Trustees' Accounts (April
1999)

Report on Statutory Powers of Deegation by Trustees (July 2000)

Report on Total Return Investing by Trustees (November 2001)

Report on Exculpation Clausesin Trust Instruments (March 2002)
Report on Creditor Access to the Assets of a Purpose Trust (March 2003)

Please visit our website at http://www.bcli.org for moreinformation about these
documents.
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