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Introductory Note

In March, 1996, the first edition of this book was published to canvas the operation of the British
ColumbiaFamily Relations Act, and the Pensi on Benefits Standar ds Act asthese statutes apply when
amarriage breaks down and one of the assetsto bedivided isapension. Theariginal materialswere
prepared by the staff of the British Columbia Law Reform Commission.

Since publication of the first edition, there have been a number of developments that made it
desirable to publish arevised second edition:

(1) Substantial amendments were made to the legislation in 1997 by the Family Relations
Amendment Act, 1997.

(2) The 1996 statutory revision of B.C. legislation resulted in all of the provisions relating
to pension division being renumbered.

(3) The pension division legislation operates against the legal background created by the
British Columbia Pension Benefits Standards Act, which regulates pension plans in the
province. The PBSA was substantially revised in 1999.

(4) The legidation governing public sector pension plans was thoroughly revised by the
Public Sector Pension Plans Act, 1999, and the changesthere al so affect how Part 6 of the
Family Relations Act operates in connection with those plans.

(5) In both federal and provincial legislation, the definition of who qualifies asa“ spouse”
has been compleely revisedto include (for most purpases) unmarried persons in goposite
sex and same sex relationships. In B.C. this has been caried forward in the Definition of
Spouse Amendment Act, 1999, the Definition of Spouse Amendment Act, 2000, the Pension
Benefits Standards Amendment Act, 1999 and the Public Sector Pension Plans Act, 1999.
Atthefederal level, therelevantlegislationistheModer nization of Benefitsand Obligations
Act, S.C. 2000, c. 12, which recognizes " common law partners’ (unmarri ed personsin same
and opposite sex relationships).

(6) Since the first edition was published, we have an additional five years worth of
experience under the British Columbia legislation generating a more sophisticated
understanding of its operation aswell as knowledge and information respectingissuesinits
application that had not been foreseen in 1996.

Itiswith pleasure, consequently, that the Q& A Publication and the other supporting materials have
now been revised to take into account these far-reaching devel opments.

The materials are in theform of questions and answers. They are based upon questions that have
arisen since Part 6 of the Family Relations Act was introduced July 1, 1995 and that were directed
totheBCLRC,theBritish Cdumbial awInstitute, the Ministry of Attorney General and the Pension
Standards Branch. Sinceit islikelythat a question raised by one person will occur to others, it was
concluded that this resource should be made available generally.

The Questionsand Answer sareintended to be areferenceto hel p resolve questions
that might arise. Some of the questionsraise very doscure pointsthat are relevant



for only a few plans. For the most part, plan administrators will find the
introductory portions of the Chaptersin this book, as well as the Checklistsin the
Appendices, sufficient guides for applying the B.C. legislation.

The materials address questionsraised by members and their spouses, plans and lawyers. Not all
of the information will be of interest to people in al of these goups. Plan administrators, for
example, will see a great deal of information concerning how to determine reasonable shares
between member and spouse on marriage breakdown, but issues like these will be resolved long
beforethe plan is asked to assist in actually dividing the pension. Theinformation has been sorted
into Chaptersbased on whether the member hasretired at the time of marriage breakdown, thekind
of plan, and other categories, but to divide the infarmation so thet it would be useful to specific
groups, such asjust plans or just lawyers, would have led to a great deal of duplication.

In most cases, there is no doubt about the position under the legislation, but some questions raise
very complicated points. Basically, the legislation speaks for itself and the final position will be
answered by the courts.

The Institute would like to express its thanks to Thomas G. Anderson, a British Columbia lawyer
who specializesin pension matters, whoassisted in preparing thefirst and the second edition of the
Q&A, and to Jim Paterson, of Paterson Pension Management Inc., for his invaluable detailed
comments on the first edition.

TheBCLI woud alsoliketo acknowledgethefinancial support of the Minidry of Attorney General,
the Pension Standards Branch, the Ministry of Labour and the Law Foundation in publishing this
second edition of Questionsand Answer sabout Pension Division on Marriage Breakdownin British
Columbia.

These materials are not offered as either legal advice
or formal rulings on the operation of the legislation.

The Institute intends to keep these materials up to date, particularly with respect to court decisions
on British Columbialegidationrelatingto pension divisionissues. Usersof the Q& A shouldconsult
the Institute’ s website (www.bcli.org) periodically for updated information.

March 1, 2001
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Chapter 1 Introduction, General Information and Basic Concepts

British Columbiaenacted legislationin 1995 that providesfor theassistanceof plans
in dividing pensions between spouses on marriage breakdown.

The legislation applies to “local plans.” Any private occupational plan and any
federally regulated occupational plan is a local plan to the extent that it has
member sthat accrue pension entitlement whileworkingin B.C. [ For therulesthat
apply to non-local plans (which are called “ extraprovincia plans’ ) see Chapter 7]

The rules for pension division make distinctions among pensions on the basis of
whether or not the member hasretired by the time of marriage breakdown, and the
kind of plan. (The rules are set out in a convenient table below.)

If the member hasretired by the time of marriage breakdown, the pension issaid to
be“ matured.” It will be divided by a plan-administered benefit split. [ See Chapter
5] The plan will be required to divide each monthly payment, make separate
withholdings for member and spouse, and pay each of them separately. The limited
member will receive a share of the pension until the limited member dies or the
pension terminates.

If the member has not retired by the time of marriage breakdown, the method for
dividing the pension will depend upon whether it isina defined contribution (or
“money purchase”) plan or a defined benefit plan.

An unmatured pensionin a defined contribution plan is divided immediately. The
plan transfers half of the portion of the pension acquired during the marriage (plus
net investment returnson that portion) to, e.g., an RRSP for the spouse. [ See Chapter
3]

The division of an unmatured pension in a defined benefit plan is deferred. The
spouse is designated a limited member of the plan, who is entitled to either (a) a
separate pension when the member retiresor (b) any time after themember becomes
eligibletoretire, atransfer of the commuted value of the spouse’ s shareto, e.g., an
RRSP for the spouse. [ See Chapter 2]

Part 6 setsout Formsto be used for communicating with the plan. The planwill take
the appropriate steps to divide the pension once it receives the correct Form,
together with the order or agreement that provides that the spouse is entitled to a
share of the pension. [ See Chapter 15]

Questions and Answers About Pension division on Marriage Breakdown



Chapter 1: General Information

The B.C. legidlation is s& out in Appendix A. The Division of Pensions Reguation isin
AppendixB. Achecklist of information for plan administratorsisin Appendix C. A checklist
for lawyersisin Appendix D.

11

Spouse
defined

For more information about B.C. pension division legislation, consult:

I A Family Lawyer’s Guide to Pensions and RRSPs (a publication of
Continuing Legal Education of British Columbia, February, 2000)

I Family Law Agreements - Annotated Precedents (a publication of
Continuing Legal Education of British Columbia)

I Family Law Sourcebook (a publication of Continuing Legal Education of
British Columbia)

or visit the BCLI' swebsite: www. bcli.org

Does “spouse” in the pension sections of the FRA include unmarried persons in
marriagelikerelaionghips (of thesameor opposite sex)?

Commentary: not under the FRA. The FRA divides property only on marriage
breakdown and only between legally married spouses. [FRA, s. 1]

But an unmarried person in a marriage-like relationship may be able to establish an
interestin the other partner’s pension by asserting aconstructivetrust,in which case
it would be open to the court to order thatthe pension division mechanisms under
Part 6 are available for dividing the pension: see, e.g., Dorflingerv. Melanson, (1994)
91 B.C.L.R. (2d) 91 (C.A.) where the B.C. Court of Appeal ordered that a pension
subject to the federal Pension Benefits Standards Act be divided between common
law spouses when their relationship ended. [See also: Hinder v. Beharrell, [1993]
B.C.J. No. 1516 (B.C.S.C.); Maloney v. Maloney, (1993) 109D.L.R.(4th)161 (Ont. Gen.
Div.); Thibert v. Thibert, (1992) 66 B.C.L.R. (2d) 93 (B.C.C.A.); Gregory v. Gregory,
(1994) 92 B.C.L.R. (2d) 133 (B.C.S.C.); Sigvardsen v. Stanley, [1996] B.C.J. No. 1429
(B.C.S.C.); Fraser v. Fraser, (1995) 16 R.F.L. (4th) 112 (B.C.S.C.)]

Contrary to the position adopted by some lower courts,the Supreme Court of Canada
has held that a causal nexus between contributions and the asset with respect to
which a constructive trust is claimed is not necessary. [Peter v. Beblow, [1993] 1
S.C.R. 980, 44 R.F.L. (3d) 329, 342 (S.C.C)]

Unmarried persons in a same or opposite sex relationship, however, may make an
agreement to have Parts 5 and 6 of the FRA apply to them. [FRA, s. 120.1]
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Chapter 1: General Information

In contrast, both the federal Pension Benefits Division Act and the federal Pension
Benefits Standards Act allows for the division of pension entitlement between
common law partners. [See Modernization of Benefitsand Obligations Act, S.C. 2000,
c. 12]

Unmarried persons in marriage-like relationships are now recognized as spouses
while the relationship continues (both under federaland provincial law). This means,
for example, that preretirement survivor benefits would be payable to an unmarried
partner when the member dies, provided the relationship has not been ended by
separation.

This is the current definition of “ spouse” in the B.C. PBSA (as amended in 2000):
“spouse” means, in relation to another person,

(a)apersonwho at therelevanttime was married to that other person,
and who, if living separate and apart from that other person at the
relevant time, did not live separate and apart from that person for
longerthan the2yearperiodimmediately preceding therelevanttime,
or

(b) if paragraph (a) does not apply, a person who was living and
cohabiting with that other person in a marriage-like relationship,
including a marriage-like relationship between persons of the same
gender,andwho had beenlivingand cohabitingin that relationship for
a period of at least 2 years immediately preceding the relevant time;

[Pension Benefits Standards AmendmentAct, 1999,S.B.C. 1999, c.41,
s. 1(1); Definition of Spouse Amendment Act, 2000, c. 24, s. 29]

For the definition of “spouse” inthe B.C. FRA, see Appendix A.

1.2  If the pension is being provided through an annuity purchased from an insurance
company, does Part 6 apply?

When is

an annuity
divisible as
a pension?

Commentary: yes, an immediate or a deferred annuity purchased by a plan from an
insurance company to cover its obligations to the member would be divisible as a
pension under Part 6. The insurance company would be considered to be the
administrator.

Questions and Answers About Pension Division on Marriage Breakdown 3



Chapter 1: General Information

TABLE OF PENSION DIVISION METHODS

KIND OF PLAN

METHOD OF DIVISION IF MEMBER HAS NOT
RETIRED

METHOD OF DIVISION IF
MEMBER HAS RETIRED

PENSION ISIN A

LocaAL DEFINED

BENEFIT PLAN

The spouse becomes a “limited member” of the
plan, entitled to

(a) have the commuted value of the spouse’s
share transferred to a prescribed financial vehicle
(e.g., an RRSP), at any time after the member
becomes eligible to retire, or

(b) wait until the member actually retires and
receive the share in the form of a separate pension

(see Chapter 2)

Plan-administered benefit split
(the spouse waits until the
member retires and receives a
share of each monthly cheque
from the plan)

(see Chapter 5)

PENSION ISIN A

LocAL DEFINED

CONTRIBUTION PLAN

The spouse is entitled to half of the pensionthat
accrued during the marriage (plus net investment
returns on that portion).

The spouse’ s share is transferred to a prescribed
financial vehicle (e.g., an RRSP) (see Chapter 3)

Plan-administered benefit split
(see Chapter 5)

PENSION ISIN A

LocAaL HYBRIDPLAN

The part of the pension that is based on defined
contribution principlesis divided like apensionin
a defined contribution plan

The remainder is divided like a pension in a
defined benefit plan

Or, if the plan consents, the whole of the pension
is divided like a pension in a defined benefit plan

(see Chapter 4)

Plan-administered benefit split
(see Chapter 5)

PENSION ISIN AN

EXTRAPROVINCIAL

PLAN

Divided by methods applied in the plan’s
jurisdiction (if fair)

Otherwise, a plan-administered benefit split (the
spouse waits until the member retires and receives
a share of each monthly pension cheque from the

plan)

(see Chapter 7)

Plan-administered benefit split
(see Chapter 7)

1.3 Domy spouse and | need to consult alawyer or actuary to divide the pension?
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Chapter 1: General Information

Need for

professional

advice?

Commentary: avery simple agreement made between spouses, which provides that
(a) Part 6 applies to the division of the pension, and
(b) sets out the spouse’s “entitlement date”

is all that is really needed. [See paras. 2.22 and 11.3] This agreement would be
attached to the Forms the plan will require to administer the pension division.

However, thisis acomplicated area of the law and the financialconsequences of your
decisions may be considerable. As with any complicated area ofthe law, ifyou do not
consult an expert you may not be completelyaware ofyour rights and may receive an
inadequate share of the pension.

1.4  Isaplan amendment required for a plan to be able to handle administration of the
division of pension entitlements?

Need for

aplan

amendment?
Commentary: the required provisions for pension plans are defined in Part 3 of the
PBSA. There is no requirement in the PBSA for a plan to contain provisions with
respect to the division of pensions upon marriage breakdown. But a plan must not
contain anything in derogation of the provisions of the PBSA or the FRA with respect
to division of pensions.
[See, however, para. 5.13]

15 Thelegidation seemsto say that it operaes whenever agpouseis entitled toa share

of apension under Part 5. Entitlement under Part 5 arises automatically on marriage
breakdown. Isit necessary to have an agreement or order that specifically saysthe
pension is to be divided?

Must agreement

or order

specificaly
say pension
is being divided?
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Commentary: yes. As apracticalmatter, athird party is notrequired to recognizeone
spouse’s rights in the other spouse’s property without a document evidencing the
change in title. A third party that chooses to do so is taking arisk.

E.g., at the date of marriage breakdown, one spouse owns a car. Even if the
other spouseis automatically entitledto a half interestas atenantincommon
in the car, the motor vehicle branch will not change its records without
something more.

The PBSA says that an administrator may require a person that claims entittementto
a benefit under a pensionto produce evidence of the entitlement. [PBSA, s.65] If the
arrangements concerning the pension have not been recorded in an agreement or
court order, an administrator would ordinarily require a letter under the signature of
the spouse and member acknowledging that the pension is to be divided under Part
6. It is not unknown for spouses to settle their property arrangements by an
unrecorded agreement, for example. A plan does not have to take that risk.

Part of the problem is that an agreement representing afinal prop erty settlement that
is silent about the pension would ordinarily be interpreted by a court as waiving
division of the pension. [See paras. 11.17 and 14.14]

1.6 If apensionisto bedivided, doesit have to be in accordance with Part 67

Will Part 6

apply in
every case?

Commentary: no.

In every case, an option open to the member and spouse is forthem to agree thatthe
spouse will waive entitlementto the pension (usually inexchange foracompensation
payment, the transfer of another asset, or the member waiving rights to an asset
owned by the spouse). If so, Part 6 becomes irrelevant, except with respectto rules
for valuing the compensation payment. [FRA, Reg. 11]

Three situations where the spouse and member might consider satisfying the
spouse’s share by a compensation payment are:

i. the spouse’s share is very small (because of a short marriage or
becausethemember has notaccrued very much pension entitlement),

i. themember has substantial assetsand wants to retain the pension, or
iii. the spouse has separate pension entittement and the differencein
valuewith the member’s pension can be equalized byacompensation

payment.

Also, the plan may offer additional methods of division. This is quite common with
plansregulated under the federal PBSA, which frequently allow an immediate transfer
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of the spouse’s share of the pension even where that is not available under Part 6.

1.7  If Part 6isto apply, doesthe order or agreement have to specifically refer to Part 6?

Referring to
Part 6

Commentary: no, but this would be the best practice. Provided the agreement or
order clearly indicates the pension is to be divided, Part 6 will apply. Where the
pension is to be divided, Part 6 applies unless the spouse and member otherwise
agree, or acourt makes a contrary order. [FRA, s. 71(1). See para. 11.3]

1.8 Howdol find out if my spouse's pension isin aplan that is subject to Part 6 of the
FRA?

Local plans:
does Part 6
of the FRA

apply?

Commentary: Part 6 of the FRA provides rules fordividing any pension where the law
of B.C. governs the division of family property on marriage breakdown. Therulesfor
“local plans” are different from those for “extraprovincial plans.” [Extraprovincial
plans are discussed at paras. 1.12, 1.14 and Chapter 7.]

“Local plan” is adefined term. [FRA, s. 70(1)] Basically, a “localplan”is (a) any B.C.
public plan, and (b) any occupational plan registered in B.C. under the PBSA, or
registered in another Canadian province where the member accrued pension
entitlement while employed in B.C.

“Local plan” would also include any planwith members employed in B.C. (para(b) of
the definition). A plan is required to register in the province in which the majority of
its members are employed. If the majority of aplan’s members are employed in B.C.,
it must be registered under the B.C. PBSA. Even plans with a majority of members
employed in anotherprovince “must,” ifthey have B.C. members, beregistered under
the B.C. PBSA. As a matter of agreement, how ever, plans registered in the province
in which the majority ofits members are employed aretypically given an exemption
from this requirement. The exemption simplifies matters for a plan, which is required
toabide byonly theregulatory standards regarding pensions of the provincein which
itis registered. The exem ption does not apply to other legislation, such as legislation
governing thedivision of family property on marriage breakdown. Even if the member
earned a pension while working outside B.C., and the plan is registered in another
province, if B.C. family property legislation applies, and the plan has any B.C.
mem bers, itis a “local plan.”

“Local plan,” also includes (c) an occupational plan registered under the federal
Pension Benefits Standards Act, [see, para. 1.11] butdoes notinclude afederal public
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plan. A federal public plan would be divisible under the federal Pension B enefits
Division Act. Public service pensions under the following federal legislation are
divisible under the fed eral Pension Benefits Division Act:

Canadian Forces Superannuation Act

Defence Services Pension Continuation Act

Diplomatic Service (Special) Superannuation Act
Governor General Act

Lieutenant Governors Superannuation Act

Members of Parliament Retiring Allowances Act

Public Service Superannuation Act

Royal Canadian Mounted Police Pension Continuation Act
Royal Canadian Mounted Police Superannuation Act

19  Themember accrued pension entitlement under asingleemployer, but whileworking
in anumber of different provinces (as follows):

Alberta: 1965-1985
Saskatchewan: 1985-1990
B.C. 1990-1995

What law governs the division of this pension? Isthis pension in a“local plan?’

Working in
different
provinces

Commentary: if a dispute arises, this fact pattern has the potential to produce very
difficult legal questions, such as:

1 which province’s courts have jurisdiction to hear the matter?
1 which province’'s laws determine entitlement to family property?
1 which province’s laws determine how to divide the pension?

The last of these questions is probably the easiest to answer because most of the
provinces have adopted the same rule that applies under the B.C. PBSA. Even if the
pension has been earned in a number of different jurisdictions, the whole of the
pension is subject to the laws of the province where pension entittement was last
accrued before the “event” (such as retirement, or pension division on marriage
breakdown) takes place.
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Inthe example, ifthe “event” ismarriage breakdown, thewhole of the pension will be
divided in accordance with B.C. law. If the last jurisdiction in which pension
entittementaccrued atthetime of the “event” was Alberta,it would be Alberta law that
would apply (subjectto the rules thatdetermine whether the plan qualifies as a “local
plan.” See para 1.8.)

1.10 In addition to the pension, the member is also entitled to other termination (or
severance benefits) paid by the employer. Are these divisible under Part 6?

Employment
termination
benefits

Commentary: no. The operation of Part 6 is confined to pensions. Courts have held
that various termination or severance benefits payable by an employer are divisible
between the parties when therelationship ends [see,e.g.Cameronv. Cameron, (1994)
100B.C.L.R.(2d)104 (B.C.S.C))] Butassistingintheirdivisionis nottheresponsibility
of the pension plan. [See A Family Lawyer’s Guide to Pensions and RRSPs (B.C.
Continuing Legal Education Society, 2000) beginning at para 7.4.15.]

1.11 If aB.C. member has apension in an occupational plan that is registered under the
federal Pension Benefits Sandards Act, isit divisible under Part 6 of the FRA?

Federal
PBSA

Commentary: yes. The federal PBSA incorporates provincial pension division
legislation by reference. Ss. 25(2) and (3) provide:

25.(2) Subject to this section, pension benefits, pension benefit credits and
any other benefits under a pension plan shall, on divorce, annulment,
separation or breakdown of a common-law partnership, be subject to the
applicable provincial property law.

(3) A pension benefit, pension benefit credit or other benefit under a pension
plan that is subject to provincial property law pursuant to this section is not
subjectto the provisions of this Actrelating to the valuationor distribution of
pension benefits, pension benefit credits or other benefits under a pension
plan, as the case may be.

Federal public plans, in contrast, do not qualify as “local plans.” They are divisible
instead under the federal Pension Benefits Division Act. [See para. 1.8]

Some plans subject to the federal PBSA, in the past, took the position that there was
no legal obligation on them to assistin the division of apension if the member retired
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1.12

before the current federal PBSA was enacted (in 1987) allowing for pension division.
Butin Robertsonv. C.N.R,, (2000) 79 B.C.L.R.(3d) 168, 9 RF.L. (5th) 368 (S.C.) it was
held that even if

(a) the member retired,

(b) the marriage ended, and

(c) the parties made a separation agreement requiring the member to pay a

portion of each monthly pensionreceived from the federallyregulated pension

to the former spouse

before the current federal PBSA came into force,theterms of the pension division are
enforceable against the plan.

What is an example of an extraprovincial plan?

Extraprovincial

Plans

Commentary: acommon mistake under Part 6 of the FRA is to assume that any plan
located outside the province is an extraprovincial plan. Many, although not all,plans
located outside the province, even those registered in other provinces, or subject to
federal legislation, will, nevertheless, qualify as local plans.

“Local plan” is defined to mean anyregistered pension planthatis subjectto B.C.law,
which includes some plans that are located outside B.C.

“Extraprovincialplan” is defined as “aplanthatis notalocal plan.” Consequently, the
Part 6 rules apply comprehensively to all plans that provide pensions, although the
divisionrulesvary,depending on whether the planis alocal plan oran extraprovincial
plan.

A plan registered outside the province, which has no B.C. members and where the
member earned all pension entitlement in employment outside the province, is an
“extraprovincial plan.”

A plan located in the United States would also beregarded as an extraprovincial plan.
Federal public plans, and the Canada Pension Plan, are also regarded as
“extraprovincial plans.” [Baker v. Baker, (1998) 34 R.F.L. (4™) 364 (B.C.S.C.); Coulter
v. Coulter, (1998) 60 B.C.L.R. (3d) 6 (C.A.) ]

Most cases involving extraprovincial plans will involve a spouse and member who
moved to B.C.afterthe member retired. (But even in thesecases,if the plan has any

B.C. members, it will qualify as a “local plan”: see the commentary at para. 1.8)

[See further Chapter 7]
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1.13 My spouseisworking in B.C. and is earning apension, but the planisregisteredin
Quebec. Isita*“loca plan?’

A plan
registered
in another
province

Commentary: yes.

1.14 My spouse earned a pension in a plan registered in the United States. Isit a“local
plan?’

A plan
registered
intheU.S

Commentary: no.U.S.federal legislation provides methods of dividingaU.S. pension.

1.15 What about plans registered in B.C. that have members employed outside B.C.?
Does the legidlation apply to them?

B.C. plan
with non-B.C.
members

Commentary: it depends on where the member and spouse live.

E.g., member and spouse live in B.C., butthe member works in Alberta and
accrues pension entittementin Alberta, although the planis registeredin B.C.
This pension would be divided by the rules that apply to local plans.

If the example is changed so that the member and spouse live in Alberta, Alberta law

will determine how to divide theirassets, including the pension. The pension would
not be divided under Part 6 of the FRA.

1.16 Agreement or court order made before July 1, 1995

Pre-July
1995
Arrangements

Commentary: [See para. 14.1]
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1.17 What are the income tax consequences of dividing a pension under Part 67

Income tax

and pension

division
Commentary: the Income Tax Act provides that where a transfer of pension
entittement from a member to the credit of a spouse takes place on marriage

breakdown, there is a roll-over of the tax consequences.

[See also paras. 6.1 and 6.2]
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Chapter 2 Dividing a Pension in a Defined Benefit Plan (s. 74)

If the member’ s pension isin a defined benefit plan, and the member hasnot retired
at the time of marriagebreakdown, the pension isdivided by designating the spouse
to be a limited member of the plan.

The spouse would send to the plan the agreement or court order dividing the
pension, attached to a Form2. [FRA, Reg. 3(1)(b)] The limited member isentitled
to(a) haveashareof thepension (a*“ proportionateshare” of the* commuted value’

of the pension) transferred to the credit of the spouse at any time after the member
becomeseligibletoretire, or (b) wait until the member retiresandreceive a separate
pension from the plan.

Both of these aredeferred methods of dividing the pension account (in contrast with
the method used to divide an unmatured pension in a defined contribution plan,
which is an immediatedivision of the pension account—see Chapter 3—and with the
method used to divide a matured pension, which is a division of benefits when and
asthey are paid under the pension—see Chapter 5).

2.1  What rights does a limited member have?

Rights of
alimited
member

Commentary: a limited member has most, but not all, of the rights of a member.
[FRA, s. 72(2)] Specifically:

(1) to receive from the plan direct payment of a separate pension or a
proportionate share ofbenefits paid under the pension,as the case may be as
determined under Part 6 of the FRA.

(2)to enforcerights againstthe plan and recoverdamages for losses suffered
as aresult of abreach of a duty owed by the plan to the limited member.

(3)except as modified by Part 6 of the FRA, all oftherights of amember under
the PBSA.

(4) to receivedirectly from the plan information about the member’s pension
and the spouse’s share in it. [FRA, s. 82; Reg. 14]

(5)if the mem ber terminates em ployment before reaching aretirement age, to
require a proportionate share of the commuted value of the pension to be
transferredfrom theplan to thecreditof thelimited member. [FRA, s. 74(a)(ii)]
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2.2 Would alimited member who has chosen to receive a sgparate pension continue to
haverights? E.g., if amember isentitled to receive ad hoc pension inareases, would
the limited member who has elected a separate pension also be entitled to the
increases?

Sharingin
benefit
upgrades

Commentary: yes. Alimited member has most of therights thatamem ber has. [FRA,
s.72] A “member” includes a “former member.” [FRA, s. 70] A limited member,
consequently, would be entitled to the same ad hoc post-retirement enhancements
that other pensioners would be entitled to.

2.3 What rights doesn’t alimited member have?

Rights a
limited
member
doesn’t
have

Commentary: oneexampleofaright not possessed by thelimited member is theright
to vote concerning changes in the plan. Another is the right to purchase additional
pension entitlement offered to members.

Itis also important to recognize the difference between a pension and otherkinds of
employment benefits, even if they are typically provided in an integrated package. A
limited member would not, e.g., be entitled to group benefits members have because
they are employees, such as to participate in a group life insurance plan or enjoy
extended medical and dental benefits.

The rights granted the limited member represent quite a change over the old law.
Under the old law, the plan could not provide information to the spouse withoutthe
consent of the member. And the plan was not compelled to recognize either (@) the
former spouse or (b) the former spouse’s interest in the member’s pension.

24  The member has remarried but not yet retired. The member’s former spouse is a
limited member of the plan and entitled to a share of the pension. How does this
affect elections the member is entitled to make? The member wants to protect the
new family.

The member’s
elections
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2.5

Commentary: the member cannot change beneficiary designations in favour of the
former spouse (spousel) until spouselreceives ashare of the pension under s. 74(a)
or (b). [FRA, s.72(3)] After thattime,the member is freeto dealwith the pension and
may make elections and designations that protect the new family.

[See further Chapter 8]

Beforemarriage breakdown, themember designated spousel tobebeneficiary of any
preretirement survivor benefit under the pension. But the benefit exceedsthe share
of the pension to which spousel isentitled. Can the member take any stepsto make
sure that the portion of the preretirement survivor benefit that exceeds spousel's
share goes to spouse2?

Changing the
beneficiary
designation

Commentary: the FRA prevents the member from changing the designation until
spouselreceives the share of the pension (unless spousel consents). [FRA,s. 72(3).
See para. 2.4]

This does not mean that member and spousel cannot agree on a more ap propriate
arrangement of their affairs. If spousel does not wish to agree,the member can ap ply
tothe court foran order varying the design ation of the preretirement survivor ben efit.
It would be open to the court to order, e.g., that spousel holds in trust for spouse2
any portion of the preretirement survivor benefit that exceeds half of the commuted
value of the pension that accrued during the marriage. [FRA, s. 66 and s. 75.1] Since
a court can make such an order, it would make sense for the member and spouse to
reach a similar agreement and save the expense of court proceedings.

In some cases,the obligation to maintain a beneficiary designation is limited in time.
This is often the case where life insurance is used to secure support obligations.
These cases are instructive concerning principles that may apply to pension
beneficiary designations. The agreement, for example, may require the member to
maintain thespouse as beneficiary of preretirementsurvivor benefits until the spouse
receives a separate share of the pension.

Sometimes, the member forgets to change the beneficiary designation when that
option becomes available (after the purpose for the beneficiary designation is no
longer present). In the pension context, if the beneficiary designation is unchanged,
this would theoretically provide the spouse with not only the half interest in the
pension, but a further amount in the form of death benefits payable under the
member’s separate share.
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2.6

In these cases arising in the life insurance context, courts will often find that the
beneficiary holds the benefits in trust for the member’s estate. [Ladner v. Ladner,
(1997) 30 B.C.L.R. (3d) 144 (B.C.C.A.); Martindale v. Martindale Estate, (1998) 55
B.C.L.R. (3d) 63 (B.C.C.A.)] Itis possible a similar position would apply to pension
beneficiary designations.

[See Chapter 8]

Why isthe method for dividing pensionsin unmatured defined contribution plansnot
used for pensionsin unmatured defined benefit plans?

Why are DBP’s

treated

differenty
fromDCP’s

2.7

Commentary: apensioninadefined contribution planis determined bycontributions
made by theemployer (and, perhaps,the member)plus earnings made from investing
those contributions. The value of a defined contribution plan is always its current
value. The value of a defined benefit plan,on the other hand,because it depends on
a formula, may differ from the total of contributions and investment returns.

It is more difficult to value a defined benefit plan because guesses must be made
about a number of future events. And the contributions made to the plan up to the
time of marriage breakdown may not be enough to satisfy the estimate of the
pension’s value. Even if thereis enough money, it may not be fair to one or more of
the member, spouse or plan in the circumstances to basethe spouse’s share on the
particularassum ptions that are made. That is because the valuation will necessarily
be based on predictions aboutthe average experiences of a group. No approach to
valuation based on average experiences can possibly be fair in every individual
situation that can arise.

E.g., say the pension is valued taking into account the prospect that the
member will stay in the plan until retirement. This would place afairly high
value on the pension and the spouse’s share. After the spouse’s share is
transferred,however, the member might imm ediately terminate em ployment.

To deal with the special problems presented by defined benefit plans, deferred
methods of pension division are employed: the separate pension option [FRA, s.
74(b)], or the early retirement transfer option. [FRA, s. 74(a)]

Why are these optiond methods of dividing an unmatured pension in a defined
benefit plan better than a Rutherford split (where, after retiring, the member sends
part of each monthly pension payment to the spouse)? [Rutherford v. Rutherford,
(1981) 23 R.F.L. (2d) 337 (B.C.C.A.) add’'| reasons 44 B.C.L.R. 279]
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Chapter 2: Dividing a Pension in a Defined Benefit Plan

Why not
use a
Rutherford

split?

Commentary: the legislationis more effective than a Rutherford order in separating
the financial interests of the spouse and member. Spouse and member can make
separate elections thatmeet their individual requirements. Suppose the member has
remarried. The member will eventually be able to elect a survivorship option to
protect spouse2. Under a Rutherford split, a survivorship election must normally, if
permitted, protectspousel.

2.8  How does the proportionate share work when the rates of accrual on the pension
differ for different periods (e.g., flat benefit plans)?

Dividing
a pension
inaflat
benefit
plan

Commentary: the same approach is used whether the plan is a flat benefit plan, a
career averageplan orafinal average plan.

The approach under the legislation is to give the spouse a share ofthe whole of the
pension as atthe datethe spouse actually receives the share (in the form of atransfer
ofalumpsum, oras aseparate pension). The spouse’s proportionateshareis applied
to the value the pension has at that time. [See para. 15.32 concerning adjusting the
member’s pension after division]

2.9 s the limited member protected if the member dies before the limited member
receives a share of the pension?

The member
dies before
the spouse
receives

a share

Commentary: in most cases, yes. The legislation secures a portion of any
preretirementsurvivor benefit for the spouse, although in most cases the agreement
or court order dividing the pension will also require the member to designate the
spouse to be beneficiary (until the spouse receives a separate share of the pension)
of any preretirement survivorbenefit payable under the pension. Pension entitlement
issubjecttotheterms of anagreementor courtorder dividing family property.[PBSA,
s. 64; Low v. Edgar, (1990) 28 R.F.L. (3d) 318 (B.C.S.C.); M.(E.E.) v. M.(P.F.), (1993) 50
R.F.L. (3d) 281 (B.C.S.C.)]
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2.10

In either case,thereare situations where the spousewillnot be completely protected.
Some plans provide no preretirement survivor benefit, or only a very small
preretirement survivor benefit, representing less than the share the spouse would
have received had the member become eligible to retire. This is a problem that will
become increasingly rare. The PBSA requires a generous preretirement survivor
benefit for pension entitlement accrued after January, 1993.

An issue arises with respect to non-contributory plans regulated under the federal
PBSA. [See para. 8.13]

[See further para. 2.41 and Chapter 8]

If amember who hasterminated employment directsaplan totransfer the commuted
value to another plan, does the limited member get a share?

The member
terminates
employment (1)

211

Commentary: yes. Part 6 gives the limited member a proportionate share of any
benefit paid out from the plan, and that would include a share of a transfer of
commuted value when the member terminates employment. [FRA, s. 72(2)(a)]

If aplanreceives arequest from a member to transferthe commuted value of pension
entitlement, it must give the limited mem ber 30d ays ad vance notice. The plan should
hold the limited member’s share, however, until the limited member directs where it
is to be transferred. [See paras. 15.25 and 15.28]

If the member |eaves employment, and decides not to request atransfer of commuted
valueto another plan (i.e., the member electsto take adeferred pension), what rights
does the limited member have?

The member
terminates
employment (2)

Commentary: thelimited member has achoice. Thelimited memberis entitled to have
a share transferred to a prescribed pension vehicle, such as an RRSP or another
pension plan. [FRA, s. 74(a)(ii), Reg. 7. See Chapter 10]

Or, the limited member can elect to receive the share at a later date such as, for
example, in the form of a separate pension when the member retires.

The legislation gives the limited member four basic rights for sharing an unmatured
pension in a defined benefit plan:
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(a) to receive a proportionate share of any benefit paid from the member’s
pension, [FRA, s. 72(2)]

(b) to require a transfer of a share of commuted value when the member
terminates membership in the plan, [FRA, s. 74(a)(ii)]

(c) to require a transfer of a share of commuted value when the member
reaches aretirement age, [FRA, s. 74(a)] or

(d)towaituntil the member retires and take aseparate pension.[FRA, s. 74(b)]

2.12 If amember who has terminated employment directs a plan (planl) to transfer the
commuted value to another plan (plan2), can the limited member require planl to
retain the limited member’ s share?

Member
transfers
entitlement
to another
plan

Commentary: no. [See para. 15.28]

2.13 What happens to the limited member’s entitlement when the plan is terminated or
partially terminated?

Theplanis
terminated or
partially
terminated

Commentary: themethod of dividing a pension in adefined benefitplan requiresthe
limited member to wait to receive the share. The limited member’s share is a
proportionate share ofthe value at the deferred date. If, while waiting, events occur
that enhance or diminish the member’s pension, the limited member’'s share is
proportionately enhanced or diminish ed.

2.14 Isalimited member entitled to share in a surplus declared by the plan?

The plan
declares
a surplus

Commentary: yes. If the amount is paid out before the limited member’s share is
received under FRA, s. 74, the limited member is entitled to a proportionate share
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under FRA, s. 72(2)(a). Otherwise, the entitlement to surplus would be taken into
account when determining the limited member’'s separate pension (or lump sum
transfer). [FRA, s. 74]

2.15 If the plan is teetering on insolvency, or becomes insolvent, does that affect the
limited member’ s entitlement?

Theplanis

insolvent
Commentary: the plan’s potential insolvency does not affect the limited member’s
ability to make an election. Ifthe plan has not become insolvent before the limited
member directs theplan totransfer thelimited member’sshare,the plan has no right
to object to the transfer.
However, to the extent that restrictions apply to the plan and its ability to transfer
assets, they will apply to the limited member’s entitlement. [Jordison v. Jordison,
[1996] B.C.J. No. 2694 (S.C.)]

2.16 Howisthelimited member’ sshare of apensionin adefined benefit plan determined?

Proportionate

share

(FRA, Reg. 6)
Commentary: thelimited member is entitled to a share of any benefit paid underthe
pension.[FRA,s.72(2)(a)] Theshareis determined as afraction ofthewhole pension,
or ben efit, as the case may be. The fraction is called the “proportionate share.”

2.17 How isthe limited member’s proportionate share determined?

Determining the
proportionate

share

Commentary: Regulation 6 sets out the formula for determining the proportionate
share, which applies unlessthe spouse and member agree upon, or the court orders,
another approach.[See FRA,s. 70, definition of “proportionate share”] Basically,the
limited member’s share is half of

(pensionable service accruing during the marriage) divided by (all of the
member’s pensionable service up to the d ate of transfer).

Pensionable service is measured in months or parts of months. Where the plan
calculates service on another basis (e.g., on an hourly basis, or by bands of hours) a
conversion may have to be made. [See paras. 2.32 and 2.33]
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If there is no agreement or court order, the Regulation defines the “proportionate
share.” If there is an agreement between the spouse and member setting out a
different formula, that would be the proportionate share. If there is a court order
setting out the formula, thatwould be the proportionate share.[See s. 80, and s. 70,
definition of “proportionate share”]

2.18 Regulation 6 providestheformulafor theproportionate share. For amatured pension
it provides that the numerator is determined by pensionable service accruing up to
thespouse’ sentitlement date. Inthiscase, theentitlement dateisJanuary, 1998. The
member retired in 1995. How do we calculate the proportionate share?

Proportionate share
of a matured
pension

Commentary: since the member would have accrued no more pensionable service
after retiring, the proportionate share stops changing at the date of retirement. In
these situations, theretirement date is used to determine the limited member’s share.

219 What is meant under Reg. 6(2) where “A” is defined to exclude “any pensionable

servicefor that period purchased by and aredited tothe member after that entitlement
date?”’

Proportionate
share and
purchased
service

Commentary: thereason theformulafor determining the proportion ate share refers
to the exclusion of “purchased service” from the numerator is to clear up an
ambiguity. Generally, pension entitlement purchased after the entitlement date will
be credited exclusively to the member (through the formula for the proportionate
share). What happens,however,if service is purchased after the marriage ends, but
is referrable to the period during the marriage?

The policy adopted is that service purchased during the marriage increases the
spouse’s share ofthe pension. Service purchased afterthe end ofthe marriage, even

ifitis referrable to the marriage, does notincrease the spouse’s share of the pension.

E.g.: a member who withdraws some pension entitlement is later given an
opportunity to buy it back.

E.g.: the plan gives members an opportunity to purchase additional pension
entitlement.

In each case, if the member takes the opportunity, the additional service would be
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2.20

“pensionable service...purchased by..themember.” Where thepurchase takes place
afterthe entitlement date, allof thepurchased pension entitltement is allocated to the
member. It is allocated through the formula for the proportionate share. The
purchased service would notbe included in the numerator, butwould beincluded in
the denominator, of the proportionate share.

E.g.

Jan. 1, 1975 member joins plan

July 1, 1975 member marries spousel

Dec.31 1978 member terminates employment and withdraws the
pension (the equivalent of 4 years of service)

Jan. 1, 1980 member resumes employment and rejoins the plan

July 1, 1995 member and spousel divorce

Dec. 1, 1999 member buys back part of the pension service
withdrawn in 1978 (the equivalent of 2 years service)

Jan. 1, 2005 member retires and spousel receives a share of the

pension in the form of a separate annuity.

(Note: for simplicity, the example measures service in years, but under the
Regulation pensionable service is measured in months or parts of months).

Had the member notwithdrawn any service,the spouse’s proportionate share of the
pension would be determined as

(1) * (19/29)

However, during the marriage some of the pension was withdrawn, so some
pensionable service was lost. The numerator of the spouse’s proportionate share s
based only on pensionable serviceaccumulated during the marriage. Regulation 6(2)
says that service purchased after the entitlement date is not included in the
num erator, so the service bought back by the member in the exampleis notincluded.
The numerator in the example is determined by pensionable service accumulated
between Jan. 1, 1980 and July 15,1995, or 15.5years.

Had the member not bought back any service, the denominator would be 25 years.
However, the member did buy back some service. The portion bought (2 years) is

included in the denominator. The denominator is 27 years.

Thespouse’sproportionateshare ofthe pension,consequently, would bedetermined
as:

(%) * (15.5/27)
[See paras. 2.27-2.29]
Our planis part of aflexible benefits employment package A member may elect to

forego other employment benefits in exchange for an enhanced pension. But the
member does not purchase* service.” Inour case, the enhanced valuetakesthe form
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of indexing. If the member elects, after the entitlement date, to enhance the pension,
Is the limited member entitled to any shae of that?

Flexible benefits
and enhanced
pension entitlement
upgrades

221

Commentary: the policy under Part 6 is to exclude from division additional pension
entitlement purchased after the former spouse’s entitlement date. Although the
regulation speaks of purchasing “service”, the policy applies equally to any form of
enhanced value purchased by the memb er after th e entitlem ent date. [See para. 2.32]

Would benefit upgrades that are credited after the entitlement dae be included in
determining the proportionateshare? Doesit mater whether these benefit upgrades
are paid for by the member or the plan sponsor?

Proportionate
share and

benefit

upgrades

Commentary: benefitupgrades credited after the entitlement date are included in the
spouse’s share ofthe pension.

Thespouse’'s proportionateshareis appliedto thewhole of the pension. Ifthe spouse
elects an early retirement tran sfer of commuted value (under s. 74(a)), the spouse’s
proportionate share is determined on the whole of the value the pension has at the
date of the transfer. If the spouse waits to take aseparate pensionwhen the member
retires (s. 74(b)), the separate pensionis based on the pension themember has atthe
date of retirement. Consequently,changes in the value of thepension following the
entittement date attributable to benefit upgrades are divided between the spouse and
mem ber.

However, the limited member is not entitled to a share where theenhanced value of
the pension has been purchased by the member (in contrast to upgrades that apply
to benefits generally under the plan). [See, paras. 2.20 and 2.32]

2.22 Some of the Formsrequire information about the spouse’ s entitlement date.” What
is the entitlement date?

What

isthe

entitlement

date?
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2.23

Commentary: “entitlement date” is definedin Reg.1to mean “in relation to aspouse,
the date on which the spouse became entitled to an interest in family assets in
accordance with section 56(1).”

S. 56(1) of the FRA provides that spouses each become entitled to a half interest in
family assets (including pensions each of them may have) on the occurrence of
various events signifying marriage breakdown: basically, when

! the spouses make a separation agreement, or

! acourt makes an order recognizing the marriage breakdown (an order of
divorce or nullity,or a declaration of irreconcilability under s. 57 of the FRA).

The parties, or the court, may select one of these dates, oranother appropriate date,
as the spouse’s entitlement date. If the agreement or courtorder does not specifythe
entitlement date, the entitlement date is the first of these events to occur.

The entitlement date is used to determine the spouse’s proportionate share of a
pension.Butthe proportionate share may bechanged bythe agreement of the spouse
and member, or by a courtorder,and one way of changing the proportionate share
would beto select another entitlement date. [FRA, s. 80(1)(a). See further Chapter 11]

Another way would be for the agreement or order to set out a different formula or
fraction.

The legidation provides that, unless the spouse and member otherwise agree, or a
court orders, only pension entitlement accrued during the marriage is divided. But
won't a court have to take pre-marriage entitlement into account because of the
decision of the B.C. Court of Appeal in Mailhot v. Mailhot, (1988) 18 R.F.L. (3d) 1
(B.C.CA)?

Pre-marriage
accruals:

usually

don’t divide

Commentary: no.

Mailhot held that all of the pension accruing up to marriage breakdown, including
pre-marriage accruals, is a family assetto be divided equally between the spouses.
The court could exclude pre-marriage accruals from division where that would be
unfair having regard to the factors setoutin s. 65 of the FRA.

Since Mailhot was decided, however, s. 65 has been revised and Part 6 of the FRA
says that only marriage accruals are divided. Pre-marriage accruals can be divided
between the member and spouse, however, ifthey agreetodo so,oracourtholdsthat
itwould be unfair to exclude thatportion of the pension from being divided. [FRA, s.
65(3)] Theresultis that the effectof the Mailhotcase hasbeen reversed by legislation.
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2.24

Drafting
a clause
to divide
pre-marr
accruals

2.25

When to
divide

[Park v. Park, (2000) 73 B.C.L.R. (3d) 153 (C.A.)] Mailhot, however, would still apply to
agreements or orders made before July 1, 1995, the date the FRA was revised. [See
para. 14.2]

Even if the court determines that it is unfair notto divide pre-marriage accruals, the
court cannotdivide the pre-marriage accruals themselves unlessfirst convinced that
the spouse’sshare cannot be satisfied by transferring another asset, or that it would
be inconvenient or unfair to do so. [FRA, s.65(3)] There isa greatdeal of case law,
however, which holds that it isinconvenient or unfair to require the member to pay a
large capital sum immediately to compensate for retaining pension entitlement that
the member may never live to enjoy. If the court decides that pre-m arriage accruals
should be divided under s. 65 of the FRA, it would usually be able to divide them
directly by varying the spouse’s proportionate share of the pension.

It is worth noting that every other Canadian jurisdiction that provides for pension
division when a relationship ends divides only the pension accrued during the
marriage. The B.C. legislation brings B.C. into step with the rest of Canada on that
point. [See, however, para. 2.26]

If the spouse and member agree, or a court orders, that the spouse share in pre-
marriageaccruals, how should thearrangement berecorded in the agreement or court
order?

iage

Commentary: a reasonable approach would be to use the model employed in
Regulation 6. Set out the formula for the proportionate share (%) * (A/B) and define
the period of time represented by A and B. “A” would be defined to include pre-
marriage accruals (e.g., “pensionableserviceaccruing from [date], the date the parties
commenced cohabiting, to [date], the entitlement date”).

When would it be appropriate to divide pre-marriage accruals?

pre-marriage

accruals

Commentary: case law suggests some circumstances where pre-marriage accruals
should be divided, such as:

1 the case involves a long marriage during which most of the pension
accrued. [Shirran v. Shirran, (1999) 46 R.F.L. (4th) 371 (B.C.S.C.)]
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2.26

the spouse brings assets into the marriage that are divided equally.
[Sanghav. Sangha, [1998] B.C.J. No. 1087 (B.C.S.C.)]

the spouse requires economic self-sufficiency (i.e., if the spouse
doesn’'t get ashareof pre-marriage accruals, the member will have to
pay maintenance).

most of a long marriage extended into the period of retirement and
therefore was not taken into account by the formula for the
proportionate share.

the pre-marriage accruals were acquired during a period of
cohabitation preceding the marriage. [See para. 2.26 for more detail]

Thespouse and member lived together inacommon law relationship beforemarriage
and the member earned pension entitement during both the marriage and the
common law relationship. Should the pre-marriage accrual s bedivided between the
spouse and the member?

Pre-marriage
accruals and
cohabitation

Commentary: courtshave on anumber of occasions considered the significance of
prior cohabitation and indirect contributions made by a non-owning spouse to the
acquisition of property by the other spouse.

A court can take these facts into account under s. 65(1)(f) of the FRA when
determining whether the share of family assets dictated by the legislation, or set out
in an agreement, is fair in the circu mstances. [Piskorv. Piskor, (1981) 27 B.C.L.R. 230
(C.A.); Davidson v. Davidson, [1985] B.C.D. Civ. 1680-03 (S.C.)]

Because both federal and provincial legislation recognizes the status of unmarried
personsliving togetherin marriage-likerelationships,itismorecommonto seecourts
making such an order: see, e.g., Baker v. Baker, (1998)34 R.F.L. (4th) 364 (B.C.S.C.),
a case under the federal Pension Benefits Division Act, where it was held that the
portion of the pension that accrued before the marriage, while the parties were
cohabiting, should be divided because any other result would be illogical given that
pension entittement was now divisible between common law spouses who never
marry.

A plan need not be concerned about thisissue. The plan cannot divide the pension
until it receives a court order or agreement, which will tell the plan whether or not
pre-marriageaccruals areto bedivided. Ifthecourtorder or agreement states thatthe
pensionistobedivided, but does not set out the manner of division, the rules in Part
6 will apply, under which pre-marriage accruals are not divided. [If the order or
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agreement was made before July 1, 1995, however, see para. 14.2]

2.27 My plan allows me to purchase additional pension entitlement. | don’t want to do
thisif it only means that my former spouse will get a shareof it.

Dividing

purchased

pension

entitlement
Commentary: pension entitlement purchased after marriage breakdown won’t
ordinarily be divisible.

The Regulation to Part 6 ofthe FRA provides aformula, the“proportionateshare,” for
dividing a pension. It is based on pensionable service accumulated (including
purchased) by the member during the marriage. Any pensionable service
accumulated afterthe marriage,even pensionable service attributable to themarriage
that was “purchased by and credited to the member after” the entitlement date, is
excluded from the numerator. [FRA, Reg. 6(2). See para. 2.32 for examples]

Pension entittement purchased after marriage breakdown might be divisible if it can
be established that it was purchased using family assets. [See also paras. 2.19 and
2.20]

2.28 The member purchased additional pension entitlement during the marriage, but it
relates to a period before the marriage.

Pension

entitlement

purchased

during the

marriage
Commentary: thepurchased pensionable service would beincludedinthenumerator
and denominator of the proportionate share. The test set out in the Regulation is
whether the pensionable service was “accumulated,” by whatever means, in the
relevant period (i.e., during the marriage). [FRA, Reg. 6(2)] It doesn’t matter that the
purchase relates to a period before the marriage. [See para. 2.19 and 2.21]

2.29 The member purchased additional pension entitlement during the marriage, but
payment is on the instalment plan. It wasn’t al paid for by the time of marriage
breakdown.

Pension

entitlement
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purchased on
instalment

plan

2.30

Prior
service
credit

231

Commentary: the purchased pension entittement would still form part of both the
numeratorandthedenominatoroftheformulafordeterminingtheproportionate share
because it was acquired during the marriage. [FRA, Reg. 6(2)]

As between member and spouse, their property division arrangements may address
responsibility for the debt, but the plan does not have to worry about that issue. The
approach adopted by courts is that adebt obligation associated with a family asset
istakeninto account when determining entitlement to th e family asset. Typically, this
would meanthatthe unpaid portion of theentittementwould be dealt with by reducing
the spouse’sshare of other assets in recognition that the member isresponsible for
paying the debt.

Two other approaches adopted in cases dealing with debtobligations are to:

(a) make the spouse share responsibility for the debt (the spouse could be
required to pay ashare to the member immediately, or by instalment), or

(b) adjust entittement to the family asset (i.e., the pension). [See also paras.
2.19 and 15.8]

In some cases, apension might be enriched, not by increasing entitlement attributable
to a particular peiod, but by crediting the member with additional pensionable
service. This might take place, e.g., where the member must be employed for a
minimum period before becoming a member of the plan. What rights does a spouse
have where the plan aedits the member with additional entitlement during the
marriage that relates to a period before the marriage?

Commentary: this would be pensionable service accumulated by the member during
the marriage. [FRA, Reg. 6(2)] It would be included in the numerator of the
proportionate share, as well as the denominator.

The member withdrew part of the pension during the marriage. It is possible to
restorethelost service. The court has ordered the member to do so, and also ordered
that the spouse’ s share of the pension be based on the restored service. What isthe
plan’s obligation?

Court orders

member
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to restore

service

2.32

Commentary: the court order is binding on the plan. The restored service would be
included in the numerator and denominator of the proportionate share.

Some cases are not clearly addressed under the Regulation. What should the plan do
if:

1. the plan setsa cap on service (e.g., the plan provides that the maximum pension
is earned by amember upon completing 25 years of service)? How does that affect
the “proportionate share?” Does that cap the denominator for determining the
Spouse’ s share?

2. the member uses banked credits, earned during the marriage, to acquire pension
entitlement at alater date? |s servicethat isacquired with banked credits considered
to be acquired during the marriage or after the entitlement date?

3. aspart of a flex benefits package, the member gives up, e.g., adental plan for
enhanced pension entitlement, or elects to reduce the pension in exchange for other
benefits? How do the member’s el ections affect the limited membe’ sinterest inthe
pension?

4. pensionable serviceis measured by the plan in terms of hours, or bands of hours,
worked, rather than months or parts of months? How is this accommodated by the
formula for the proportionate share, which is to be stated in months or parts of
months?

Special cases:

Cap on service

Banked cr edits

Flex benefits

Service measured in hours

Commentary: if specialcases arise,itis always open to theplan to seek instructions
by writing the member and the spouse describing the ambiguity and either,

(a) suggesting an approach in keeping with the spirit of the legislation for
dealing with the issue, or

(b) requesting the member and spouseto agree on an approach and advise
the plan in writing.

Option (a) will usually be the most efficient since the matter in question is likely to
recur and therefore be one the plan is familiar with.
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2.33

Some suggestions of how the specific issues should be dealt with under the
legislation:

1. cap onservice: in most cases the cap must be applied to both the numerator and
the denominator of the formula [See para. 2.33] [Note: in the first edition of the Q&A
theadvicewas toignore thecap, but case law decided since then has recognized the
cap, a position which is also consistent with the principles adopted in Rutherford v.
Rutherford, (1981) 23 R.F.L. (2d) 337 (B.C.C.A.)]

2. banked credits: credits earned during the marriage qualify as family assets.
Courts will follow afamily asset and recognize aclaim to an asset substituted for the
family asset. Where a member has banked credits earned during marriage and uses
them after the entitlement date to acquire pensionable service, the spouse would
probably be entitled to a share of that pensionableservice (i.e., it should be included
in the numerator of the proportionate share). As apractical matter, however, it may
not be possible to trace the banked credits and determine whether they were in fact
used. A plan should ignore banked credits unless the court order or agreement
specifically provides that they be taken into account when determining the spouse’s
share of the pension.

3. flex benefits: the flex package will define a base pension. The spouse’s rights
before marriage breakd own would be determined by past elections. The spouse’s
future rights should be determined by reference to the base pension: a flex election
that enhances the pension should be regarded in the same way as purchasing
additional pension entitlement, and not divided between spouse and member.
Similarly,elections reducing enhancements wou ld not affectthe spouse whoserights
following marriage breakdown would be determined by the base pension.[See para
2.20]

4. hours or bands of hours: the calculation would be converted so that service
calculatedin hoursor bands orhours is expressed in monthsor parts of months. One
of two approaches would be adopted:

i. the conversion can be based on a typical month’s work (e.g., assume the
member works 45 hoursinone month and the typical number of hours worked
in afullmonth by people in the plan is 180 hours. In such acase, it would be
appropriate to calculatethe member’s pensionable service for that month as
equal to 45/180 mo., or .25 of a month), or

ii. the proportionate share could simply be calculated in terms of hours.

If neither of these approaches is satisfactory, member and spouse may be prepared
to agree upon a formula less firmly tied to pensionable service, such as months
during marriage in which the member is in the plan, divided by all months that the
member is in the plan.

In some cases, pendonable serviceincreases but thereis no corresponding increase
inthe size of the pension (such as, e.g., wherethereisacap on service). How isthis
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dealt with?

Pensionable

service

increases

without

increasing
pension value

2.34

Commentary: the legislation and Regulation sets out a default formula for dividing
pensions. Theresult it dictates will be fairin most cases. Where it produces an unfair
result, as it mightin the example, the court can order, or the spouse and member can
agree upon, a different approach to dividing the pension. [FRA, s. 75.1, s. 80(1). See
further para. 2.32]

Suppose a spouse acquires a share of amember’ s pension on marriage breakdown.
If the spouse remarries, can the new spouse claim an interest in the pension on the
break-up of the second marriage?

Dividing a

divided
portion

2.35

Commentary: the second spouse would not ordinarily be entitled to claim a share.
The legislation adopts as a starting point that pre-marriage pension accruals are not
divisible.

But it is open to acourt to make an order dividing pension entitlement that accrued
before the marriage. [FRA, s. 65(3)] A court that decides that it would be fair in the
circumstance to divide pre-marriage accruals must first try to satisfy the entitlement
out of other property. Situations in which a divided portion of a pension will be
subject to further division will be rare. [See paras. 2.23-2.25]

The spouse’ sshare of the pensionisso small that the costs of administering the share
really outweigh the benefits paid to the spouse. Can the plan pay out the spouse’s
share on alump sum basis?

The spouse’'s
shareis small

2.36

Commentary: the plan can pay out when the share is very small. [FRA, s. 79] The
threshold is set outin the Pension Benefits Standards Act[PBSA, s.33(5) and s. 40(1)
and Reg. 33]

If the limited member elects to take an early retirement transfer, how isthe value of
the limited member’ s portion determined?
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Early

Retirement

Transfer Option

(S 74(a))
Commentary: thelimited member’s portion would be determined as a proportionate
share of the commuted value of the pension calculated as of the d ate for the tran sfer.
The commuted value is determined (in accordance with the PBSA and accepted
actuarial principles)as the present value of the pension. [FRA, s. 74(a); FRA, s. 70(1),
the definition of “commuted value;” Canadian Institute of Actuaries,
Recommendationsfor the Computation of Transfer Values From Registered Pension
Plans, (Sept. 1, 1993). See also paras. 3.11-12 and Chapter 10]

2.37  When the pension isin an unmatured defined benefit plan, the division is deferred.

The limited member receives either (a) atransfer of a share of the commuted value
at some date after the member becomes entitled to retire, or (b) a separate pension
when the member retires. Who chooses between these options? The limited
member? The plan?

Who chooses?
Limited member

or plan?

2.38

Commentary: the choiceis exclusively that of the limited mem ber. Itis exercised by
sending Form 4 to the plan. [FRA, s. 74]

Why isthe spouse given an election?

Elections
by the spouse

Commentary: the election approximates the “deemed retirement” option usually
made available in a Rutherford order. [See para. 2.7, 2.43, 2.48 and 14.11] If the
member postpones retirement under a Rutherford order, the spouse can elect to
require the member to make paym ents of the share of the pension the spouse would
have received had the mem ber retired.

The reason the spouse is given this election is that usually the overall value of the
pensionis greaterthe earliertheretirement date. Members don’t usually wish to take
an early retirement date, however, because the income they make more than
compensates for any loss in value that results from deferring retirement.

Instead of being able to require a member who declines to retire to pay the spouse’s
share, the spouse can direct the plan to transfer the spouse’s share to another
pension vehicle and use itto produce a lifeincome.
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2.39

Transfer

The limited member has applied for a transfer of the proportionate share of the
commuted value of the member’ spension. The member hasreached aretirement age
but has not yet retired. The Regulation says that one transfer option is to another
account in the same plan. The limited member has directed the plan to transfer the
share to a separate account in theplan. What are the plan’s responsibilities?

to where?

240

Transfer

Commentary: the plan is not obligated to set up a separate account for the limited
mem ber.

The legislation allows a spouse to wait until the member retires to claim a separate
pension from the plan, ordirect a transferwhen a member reaches a retirement age.
[FRA, s. 74] The legislation also allows alimited member to claim a proportionate
share of any benefit paid out from the plan. [FRA, s. 72(2)(a). See para 2.11]

If the limited member elects to have the share transferred once the member becomes
eligible to retire, the share is transferred in accordance with Reg. 7 ofthe FRA and s.
33(2) of the PBSA. A transferto another pension plan, or to an accountinthesame
plan, is only available if the plan in question is willing to accept the transfer. [PBSA,
s. 33(2)]

The member can retire but hasn't done so yet. The former spouse has asked for a
transfer of pension entitlement (as is permitted under the legislation). Isit open to
the plan to offer to continue to administer the spouse’ s share instead?

alternatives

241

Commentary: aspouse may selectthis option,ifthe plan providesit. [FRA, Reg. 7(b)]

When would the spouse make the election to take the transfer of commuted value
instead of waiting for the member to retire?

Reasons for
taking the

transfer

of commuted

value

Commentary: three factors would influence the spouse’s decision.
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242

the need to start a life income immediately.

theview that the spouse could investthe money more effectively than
the plan. Similarly, some people preferto have control of the funds
and make therequestfor that reason.

thespousewouldalso electtotake thetransfer of thecommuted value
where the share of the preretirement survivor benefit payable under
the plan on the death of the member is significantly less than the
transfer value. (The PBSA requires that plans pay an adequate
preretirement survivor benefit, but this requirement only applies to
post January 1993 pension accruals so that, in some cases, no
preretirement survivor benefit may be payable, or the preretirement
survivor benefit paid by the plan may be less than the spouse’s
proportionate share ofthe commuted value of the pension). [See also
para 8.11]

When would the spouse elect to wait until the member retires and take a separate
pension?

Reasons for
waiting until
the member

retires

243

Need to

Commentary: the spouse might be tempted to make this election to avoid the
responsibility of self-administering the investment of the funds to produce a life
income.

Does a spouse need to know the value of the pension in order to make an informed
choice between electing atransfer of the share or waiting until the member retires?

value before
making the
election?

Commentary: usually, no.

It is easy to assume that the bestchoice in the circumstances will be the option that
maximizes the value of the pension in the spouse’s hands, butthat will seldom be the
case.

More often,the spousewillrequire payment ofretirementincome as early as possible.
That factor alone will dictate the election. A comparison of thevalue ofthe pension
then, and at a later date, would be irrelevant.
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244

This optionis based onthe “deemed retirement” option, available under a Rutherford
order for the past 20 years. (Ifthe member deferred retirement, the spouse was often
given the option of requiring the member to pay to the spouse the share the spouse
would have received had the member retired). Seldom, if atall, did anyone consider
it necessary to value the pension to decide whether or not to take the deemed
retirement. The same is true of the election under Part 6.

Whether the spouse takes an early retirement transfer, or waits until the member
retires to take a separae pension, the spouse’ s entitlement is based on the “normal
form” of the pension under the plan. Our plan has two normal forms, depending
upon whether or not themember is married. Do we determine the normd form to
use by whether the member is married or whether the limited member is married?

Spouse’ s share
based on the
“normal form”

2.45

Commentary: where thenormalformisdictated by marital status,the selection of the
normal form willdepend upon whether or not the memberis married.

Part 6 divides the pension based on the member’s entitlement. The early retirement
transferoption gives thelimited memberaproportionateshare of thecommuted value
of the member’s pension. [FRA, s. 74(a)]

Similarly,if the spouse waits to take a separate pension, the separate pension would
be based on a proportionate share of the member’s pension. [FRA, s. 74(b)]
Regulation 10(a) makes this clear. It says that thespouse’s sep arate pension is based
on aproportionate share of the pension “the member would have received had there
been no division under the Act and had the member elected a pension in the
unadjusted normal form provided under the plan.” The member’s marital status atthe
time the limited member receives the share is determinative.

Ifthe spouseis single,however,even though the separate pension is basedon ajoint
annuity,adjustments to the spouse’s share might be limited by thresholds defined by
the Canada Customs and Revenue Agency concerning maximum pension entittement.

In our plan, the value of an early retirement pension is subsidized, provided the
trustees consent. For the purpose of determining thelimited member’ s share, should
the commuted value of the pension be cal culated on the basis that consent has or has
not been given?

Subsidized
early retirement
and trustee

consent
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Commentary: [See para. 15.36]

246 Why isn't atransfer of ashare of apension in adefined benefit plan available as of

the triggering event date (i.e., on marriage breakdown)?

Immediate

transfer

not available

247

Commentary: most provinces that have pension division legislation provide for a
transfer of the spouse’s share on marriage breakdown. The value placed on the
spouse’s shareis much lowerthan thevaluethe pension will prob ably eventually have
because it is based on the assumption that the member leaves employment on the
transfer date. This approach to valuation is known as the “termination method.”

An immediate transfer atalow value does not benefit a spouse, particularly when the
transfer is locked-in until the spouse reaches a retirement age (i.e., the spouse is
going to have to wait aperiod of years to be able to use the money in any event). By
deferring the transfer date, in most cases a significantly higher (and fairer) valu e will
be placed on the spouse’s share of the pension.

The plan would like to offer the spouse the option of accepting an immediate
payment to alocked-in RRSP. Isthat option available?

If plan offers
immediate
transfer option

2.48

Commentary: thisoption is not prohibited by the legislation,but the payment would
have to be calculated in accordance with Regulation 11, and make reasonable
provision for future changes to salary levels, or the benefit formula, that would
increase the value of the pension.

The legislation does not stipulate how to adjust the member’'s pension in this
situation. Before agreeing to the option, a plan should seek the member’s consent.

[For the meaning of “locked-in” see para. 10.4]

The spouse has waited until the member retires to claim a separate pension. The
member objects to using the proportionate share set out in the agreement. 1n 1994,
the spouse relied upon a“ deemed retirement” clause in the agreement and required
the member to pay the spouse’'s share based on an assumed retirement when the
member was first eligible to retire. The member says that the spouse’s separate
pension should be determined asaproportionate shareof the pension thatwould have
been payable on the assumed retirement date, which was the standard used to
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calculate the payments the member has been making to the spouse.

Proportionate
share and deemed
retirement

2.49

Commentary: the member is correct.

Courts have consistently held that in these circumstances the spouse’s election to
take the deemed retirement fixes the spouse’s share in the pension. [Anderson v.
Anderson,(1986) 1 R.F.L.(3d)222(B.C.S.C.); Rutherford v. Rutherford, (1981) 23 R.F.L.
(2d) 337, 349-50 (B.C.C.A)] The spouse cannotboth

i exercisethe“deemedretirement” clause,and thereby beginreceiving
payments from the member up to the date of retirement, and

ii. assert a claim to increases in the pension that accrued after the
member was required to begin making the payments to the spouse.

[See para. 2.43]

The limited member haswaited until the member retires. The limited member is
entitled to a*“ separate pension.” How is the separate pension determined?

Separate Pension
(S 74(b)):
Determining

the separate

pension

2.50

Form of
pension

251

Commentary: see FRA, Reg. 10.

The legislation says the plan must make available to the spouse the full range of
options for the separate pension it offers members of the plan. Who gets to choose
the option, the spouse or the plan?

Commentary: the spouse. The policy is that the limited member enjoys this rightin
common with members. [FRA,s.72] Theplanis protected since whatever option the
spouse selects is adjusted on an actuarial basis. [FRA, Reg. 10(b)(ii)]

Thelegislation alows aspouse to select among options available to members of the
plan, including ajoint annuity. But doesn’t this conflict with Regulations under the
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Income Tax Act (particularly Reg. 8503(3)(1))?

Income Tax

Act and
spousal
elections

2.52

2.53

Commentary: no. The Canada Customs and Revenue Agency has indicated thatthe
provincial legislation is consistent with the Income Tax Act. The ITA Regulations
recognize family property divisionarrangements authorized by provinciallegislation.
[ITA Reg. 8501(5)(d)]

Members of our plan are entitled to supplementary benefits financed from company
revenue. The additional benefits are based on the member’ s average earnings and
regular pensionable servicethat exceed the maximum amounts the CanadaCustoms
and Revenue Agency will allow to be paidunder registered pension plans. Arethese
divisible?

Commentary: asupplementary pension planor “top up” pension is adivisible family
assetunder Part 6 [FRA, s.70(1), definition of “extraprovincial plan”; Taylorv. Taylor,
(1998)50B.C.L.R. (3d) 212 (C.A.)] Itisdivided inthesameway as a matured pension:
the spouse must wait until the member retires and then will receive a share of each
benefit payableto the member. The planisresponsible for administering the division
upon receiving the appropriate agreement or court order.

Some plans will allow the member’s spouse to elect a separate pension (and acourt
may make such an order under FRA s. 75.1) since this provides the former spouse
with a guaranteed life income, unaffected by the member’'s death. From the plan’s
position, offering a separate pension is cost neutral since the adjustment would be
done on an actuarial basis,in accordance with Reg. 10.

The member has decided to take early retirement. May the limited member transfer
the proportionate share of the pension to an RRSP? or does the limited member now
have to receive a separate pension?

When the

member
takes
early

retirement

Commentary: both options are still available to the limited member. Once the plan
isadvised thatthemember intends to retire, theplan is under anobligation to give the
limited member 30 days advance notice. [FRA, Reg. 15] This would allow the spouse
to choose between the options.
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2.54

Age

Why does Regulation 10 require the spouse’s separate pension to be adjusted by
reference to the difference in ages between the member and the spouse? Why not
simply have it based on the spouse’ s life expectancy?

adjustment

2.55

Commentary: the adjustment must first take into account the member’'s life
expectancy: how long on average would the pension be paidto aperson ofthesame
age as the member at the date the pension commences? This information is
necessary to determine how to adjust themonthly payments to reflect the fact that it
will be paid to a person of the age of the limited member.

Part 6, however does not set out how the age adjustment is to be made. The
adjustment must be made using accepted actuarial methods. B.C. legislation also
requires that the adjustment be made on a sex neutral basis. [PBSA, s. 24(2)(b)]

Some plans have a kind of “deferred retirement”, under which a member who is
entitled to commence receiving the pension may elect to retire but delay payment
until some date in the future. In such a case can the former spouse begin receiving
the pension at the date of retirement? or does the spouse have to wait until the
member’ s pension actually commences?

“ Deferred
retirement”

2.56

Indexing

Commentary: itisthefactofretirement,notcommencement,thattriggers entitlement.
“Retirement” is adefined term. It means “the date a member commences to receive
a pension under a plan, whether or not the receipt of benefits has been deferred.”
[FRA, s. 70(1)] The limited member can begin receiving the separate pension atthe
date the member elected to retire and doesnot have to wait until the date the member
actually begins to receive payments.

If amember retires at age 55, but the plan does not provide for indexing of pensions
until age 60, does the former spouse’s sgparate pension begin indexing when the
spouse reachesage 607 or when the member does?

Commentary: the answer to this question depends upon how the issue was handled
when thespouse’'ssharewasdetermined (i.e.,thespouse’sshare mustbe determined
on the assumption that either the indexing begins atthe spouse’s age 60 or at the
mem ber’s age 60. Whichever approach was taken determines when indexing is to

Questions and Answers About Pension Division on Marriage Breakdown 39



Chapter 2: Dividing a Pension in a Defined Benefit Plan

2.57

Bridging
benefits

2.58

begin for the spouse’s share).

Is alimited member entitled to a shareof bridging benefits?

Commentary: yes. The FRA uses the same definition of “ benefit” as in the PBSA (it
means “apension orany otherbenefit under apension plan, and includes areturn of
contributions and any payment in a series of paym ents that constitutes a benefit”).

A limited member is entitled to a proportionate share of any benefit paid under the
pension. [FRA, s. 72(2)(a), s. 74(a)]

Bridging benefits are atemporary monthly supplementdesigned to provide members
with levelincome over the course of retirem ent. Probably the most common example
istheCPP bridgebenefit. This is an additional monthly payment that ceases when the
member becomes entitled to CPP. The principleis that the total of the pension plus
the CPP will produce an income adequ ate to meet the needs of the retired member.
When a member retires before CPP is payable, these pensions provide a “bridging
benefit”--the additional amount needed to bring the pension up to an adequate level
until CPP becomes payable.

Some plans make similar arrangements for OAS benefits.

Someplans are structured to provide the bridging benefit automatically. Others allow
the member to elect the option. Where the benefit is optional, what essentially is
taking place is thatthe member elects to receive an additional amount of his pension
early on.

Although these are not referred to expressly in Part 6, bridging benefits are divisible
as family assets. [Vestrup v. Vestrup, [1999] B.C.J. No. 1057 (B.C.S.C.)]

These adjustments are addressed in s.37 of the PBSA.

Where money is paid from the plan to the credit of a spouse, it is based on the
commuted valuecalculation under the PBSA,which will determine the extent to which
bridging benefits are taken into account. If the spouse waits until the member retires
and takes a separate pension, it will be determined on exactly the same basis as the
pension paid to the member (i.e.,the spousewill be entitled to a proportionate share
of the bridging b enefit).

What happens if the plan administrator cannot locate the limited member (for
whatever reason) when the member retires? What happensto the limited member’s
pension entitlement?

Can't locate
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limited
member

Commentary: the limited member’s share is treated the same way a member’s
pension would be handled if the member could not be located. The plan is required
to hold theshare,subjectto thespecial escheatrules that apply tofunds held in trust.

259 Does the PBSA requirement-that a member who is married must take pension
entitlement in theform of ajoint annuity—apply to alimited member who remarries?

Elections:
Limited member
remarries

Commentary: no. The PBSA does notrequire alimited member who has a spouse to
elect a survivor benefit for the spouse on retirement or the starting of a life income
using locked-in funds. The PBSA places this requirement on members and former
members. [PBSA, s. 35] A limited member is nota member or former member. [For
the meaning of “locked-in” see para. 10.4]

2.60 If the member has made voluntary contributionsto the pension, how are these taken
into account?

Voluntary
Contributions

Commentary: plan members are sometimes entitled to make additional, voluntary
contributions to their plans. These are sometimes overlooked when pensions are
divided. Voluntary contributions should be divided in the same fashion as defined
contribution plans or RRSPs, and not by apro rata, Rutherford-type formula,because
their value depends upon contributions made to date (plus investment returns) and
not on some formula based on future events.

If, however, the agreement or order sets out a pro rata approach for dividing the
pension, and does not expressly address how voluntary contributions are to be
divided, the formula will apply to both the pension and the voluntary contributions
equally. [See Srivastavav. Srivastava, (1997) 40 B.C.L.R. (3d) 358 (C.A.)]
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(a“Money Purchase Plan”) (S. 73)

If the member’ s pension isin a defined contribution plan, and the member has not
retired at the time of marriage breakdown, the pension is divided by transferring to
the credit of the spousea shar e of contributions plusinvestment returnsaccumul ated
during the marriage. [FRA, Reg. 9] The spouse would send to the plan the
agreement or court order dividng the pension, attached to a Form 3. [FRA, Reg.
3(1)(c)] The plan would then request the spouse to select a prescribed investment
vehicle to which the spouse’ s share would be transferred. [FRA, Reg. 7]

3.1 Isthepension plan subject to the FRA?

Subject
to the
FRA?

Commentary: [See para. 1.8, and Chapter 1 generally]

3.2  Agreement or court order made before July 1, 1995

Old orders &
agreements

Commentary: [See para. 14.1]

3.3  Why isanimmediate transfer of the spouse’s share of the pension the best method
for dividing an unmatured pension in a defined contribution plan?

Why divide
DCP by
immediately
transferring
spouse’s
share?

Commentary: a defined contribution plan is like a bank account or an RRSP. Any
future changes in its value will be because

1 more contributions are made to it, butthe spouse cannot haveashare
of those contributions because they are made after the marriage
breaks down, and
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1 because earnings are made by investing it. But similar earnings on
the spouse’s share can be realized if itis transferred to the credit of
the spouseand re-invested.

An unmatured pension in a defined contribution plan is the easiest situation for
pension division.

3.4  How do you determine the share of the spousein apension in adefined contribution
plan?

Spouse’'s
share
inaDCP

Commentary: the spouse is entitled to half of contributions, plus net investment
returns allocated to those contributions, made from the date of marriage to the
spouse’s “entitlement date.” [See para. 2.22 and Reg. 1]

Basically, half of

(value when the relationship ends) - (value of contributions at marriage plus
net investment returns on the marriage date contributions). [FRA, Reg. 9]

3.5 Does“net investment returns’ include commission expenses?

“Net investment
returns” and
commission
expenses

Commentary: yes.
Thedefinitionof “netinvestmentreturns” provides that“related investment expenses
normally charged to investment earnings” are deducted from proceeds realized from

investing contributions. Commission expenses are normal investment expenses
taken into account when calculating net return on an investm ent.

3.6  Are employer contributions that have not vested by the entitlement date divided
between the spouses?

Employer
contributions

Commentary: no.
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Regulation 9divides “contributions tothe plantothecredit ofthemember.” Until they
are vested, contributions to the plan are not credited to the member because, if they
do not vest,themember will never become entitled to them.

Where the unvested contributions are sizable, a spouse may seek to divide the
pension by a compensation payment. [FRA, s. 66] Under Regulation 11(4), a spouse
may choose to either (a) postpone valuation of a com pensation payment until it is
determined whether unvested entittement vests, or (b) have the valuation proceed
“assumingthe pension will vest, but adjusting itto takeinto account the contingency
thatthe member may die or leave employment before vesting.” (Courts have also held
that unvested entittement may betaken into accountby reapportioning entitlement
under s. 65).

3.7  What doesthe plan doif it does not know the value of amoney purchase plan at the
date of the spouse and member’ s marriage?

Record
Keeping:
Pre-marriage
value

Commentary: the plan must make sure it can value the pension as of past dates
following July 1, 1995. It can use a pro rata approach to determining values for
relevant dates before that time. [FRA, Reg. 9(2)]

3.8  Isadefined contribution plan now required to keep recordsthat allow it to pin-point
the value of any member’s pension on a daily basis to establish a marriage date
value?

Daily
records?

Commentary: no.

Somedefined contribution plans value pensions on adaily basis,othersonamonthly
basis, still others annually. The Regulation does not require plans to change the
methods currently employed to value a member’s pension. What it does is require
plans to change how they keep historical records of those values.

Most plans do not keep historical records ofthe value of thepension. The Regulation
requires plans now to retain records of the valuations they make (whether on a daily,
monthly or annualbasis). Where the record-keeping is noton a daily basis,the plan
will be required to estim ate the value by interpolation.
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3.9  Howlong must aplan retain recordstodeterminethevalue of amember’ splan at the
date of marriage?

Retaining
records

Commentary: records must be retained indefinitely.

The Regulation requires a major change in record-keeping, but does not set out a
limitation period.

3.10 Supposeaplan has membersin anumber of provinces. If amember movesto B.C.
and pension division is required, must the plan produce past records to establish a
marriage date value?

Records for
non-B.C.
members

Commentary: no. Thereis no requirement on aplan to retain records for members
that earn pension entitlement outside of B.C. The marriage date value would have to
be estim ated on a pro-rata basis. [See para. 3.7]

3.11 Whenisthe transfer of the spouse’s share made on alocked-in basis?

Locked-in
transfers:
when made

Commentary: the B.C.PBSA provides that oncea pension vests pension entitlement
is “locked-in” (i.e., mustbe used to produce lifeincome at alater date: see para. 10.4).
A pension vests after 2 years of service. [PBSA, s.26(1)] Ifthe member’s entitlement
islocked-in, the transfer to thespouse must bemade on alocked-in basis. A transfer
cannot change the status of the pension entitlement from locked-in to notlocked-in.

Differentlocking-in rules apply depending on the source of the funds. Federal rules
differ from provincial rules. Make sure you know which rules apply. [See further
Chapter 10, particularly para. 10.5]

3.12 Part of the member's pension consists of pre-1993 contributions that are not
locked-in. The spouse would like the transfer to be on a non-locked-in basis. Can
the spouse elect to have the spouse’s share paid only from the pre-1993
contributions?
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Pre and

Post

Jan. 1993
contributions

Commentary: no. The formula for division cannot be manipulated in that way. The
legislation does not permit it because the transfer would not protect the retirement
income forthespouse.[Seepara.3.11. Forthe meaning of “locked-in” see para. 10.4]

3.13 Transfer options Generally

Transfer
options

Comm entary: [See Chapter 10]

3.14 If the plan is teetering on insolvency, o becomes insolvent, does that affect the
former spouse’ sentitlement?

Theplanis
insolvent

Commentary: tothe extentthatrestrictions apply to the planand its ability to transfer
assets, they will apply to the former spouse’s entitlement. [Jordison v. Jordison,
[1996] B.C.J. No. 2694 (S.C.)]
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If the member’s pension isin a hybrid plan, and the member has not retired at the
time of marriage breakdown, it isdivided in two steps. [ FRA, s. 75] The part based
on defined contribution principlesisdivided using the methods that apply to defined
contribution plans (see Chapter 3). The part determined by a defined bendfit formula
is divided by the methods that apply to defined benefit plans (see Chapter 2).

4.1  Istheplan subject to the FRA?

Subject to
FRA?

Commentary: [See para. 1.8 and Chapter 1 generally]

4.2  Agreement or court order made before July 1, 1995

Old orders &
agreements

Commentary: [See para. 14.1]

4.3  The member’s pension is in a hybrid plan. The plan has offered the spouse the
option of leaving the portion that is based on defined contribution principlesin the
plan and dividing the whde of the pension asif it were adefined benefit plan. May
the spouse accept that option?

Alter natives
to hybrid
split

Commentary: yes. This is expressly permitted under Part 6. [FRA, s. 75(2)]

4.4  Our plan is a defined benefit plan, but we allow members to purchase additional
pension entitlement on defined contribution principles. Arewea*hybridplan” and
does that allow us to charge the higher administrative fee identified with “hybrid
plans?’

Charging the
admin. fee
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Commentary: thereason thatthe legislation sets out a slightly higher administrative
feefor hybrid plansis thatthe hybrid plan might have to divide the pension in a 2-step
process (immediately transfer the spouse’s portion that is based on defined
contribution principles, but defer the division of the portion based on a benefit
formula).

The legislation included rules for hybrid plans forthe sake of completeness, but also
acknowledges that these rules will often notbe appropriate for the spouse, member
or plan. FRA, s.75.1 preserves the court’s ability to direct an appropriate method of
division of the pension that departs from the method set outin Part 6 forpensionsin
any kind of plan, including hybrid plans.

Some hybrid plans have already indicated th at they are prepared to treat the hybrid
plan as adefined benefit plan. [See para. 4.3] If the plan is being divided as a defined
benefit plan, the administrative fee set out for defined benefit plans should apply.
Basically, to charge the higher fee, a plan should not only technically meet the
definition of “hybrid plan” but carry out the division under s. 75.
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5.1

When a member retires and begins receiving monthly payments, the pension
“matures.” A matured pension in alocal plan—whether a defined benefit, defined
contribution or hybrid plan—is divided by a plan-adninistered benefit split. [ FRA,
S. 76] The spouse would send to the plan the agreement or court order dividing the
pension, attachedto a Form2, not a Form5. (Form5isonly used for an agreement
or court order made before July 1, 1995.) [FRA, Reg. 3(1)(b) and (€). See para.
14.1]

Form2 designatesthe spouseto be alimited member. Thelimited member isentitled
to a proportionate share of each benefit paid out under the pension until the limited
member dies, or urtil the pension termnates.

This method of pension division is completely different from the methods used for
unmatured pensionsin local plans. For unmatured pensions, the pension account
isdivided intotwo parts (although thedivisionisdeferred for a defined benefit plan).
For matured pensions, the pension is left intact and the income stream is divided.
(The federal PBSA, however, permits a plan to divide a matured pension into two
single life pensions: s. 25(7)).

What is a matured pension?

What isa

matured
pension?

5.2

Commentary: apension matures when the member retires and begins to receive the
pension. [See para. 2.55]

Is the matured pension in aplan that is subject to the FRA?

Subject to

FRA?

5.3

Commentary: [See para. 1.8 and Chapter 1 generally]

Agreement or court order made before July 1, 1995.
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Old orders &
agreements

Commentary: [See para. 14.1]

54 S 76 saysthe spouse gets a share of amatured pension until the pension terminates
or the spouse dies. When does a pension “terminate?’

When does
a pension
“ terminate?”

Commentary: apensionthatissingle life,without a guarantee period, is only payable
for the life of the member. Such a pension would terminate when the member dies.
The spouse would receive no further share after the member’s death.

If thereis a survivor benefit payable (to anyone) when the member dies, the pension
does not terminate until the survivor benefit terminates. If the spouse is not the
beneficiary of thesurvivor benefit,the spousewould receive aproportionateshare of
the amount payable to the beneficiary. [See Chapter 8]

55  How does the benefit split of a matured pension work where the spouse is ajoint
annuitant?

Where

the spouse

isthe

joint

annuitant

Commentary:

Eg.: the member’'s pension pays $1000 per month. The limited member is
entitled to 1/50f benefits paid underthe pension. The limited member is the
jointannuitant. The survivor benefit reduces the monthly payment to 60 per

cent on the death of the member.

While both member and limited member are alive,the mem ber receives $800/mo. The
limited member receives $200/mo.

If the member dies first, the limited member becomes entitled to the whole of the
survivor benefit: $600/mo. [FRA, s. 76(2)]

Why does the legislation adopt this policy? For these reasons:

1 any other approach would require opening upthe pension and setting
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aside elections already made. Some, but not all, plans would be
capable of doing this. It would be difficult, e.g., to open up the
matured pension where an annuity has been purchased from a third

party.

in the example the limited member receives more money when the
member dies, but that will not always be the case. More commonly,
where thelimited member’s only source ofincome is the pension, the
member will have been paying maintenance, which ends when the
member dies. Or the pension would have beendivided by giving the
limited member a greater share to promote the limited member’s
economic self-sufficiency.

the arrangement, more often than not, will be a fair one. The member
and spouse, in happier times, addressed their minds to the income
needs of the survivor. They agreed to accept a slightly smaller
pension during their joint lives to ensure that the survivor had an
acceptable level ofincome after. The factof their marriage breakdown
probably affects notat all the level ofincome needed by the survivor.

the member “benefits” if the member survives the limited member.
The member’'s share of the pension in the example remains at
$1000/mo. allof which,afterthe limited member’s death,is paid to the
mem ber.

5.6  The member remarried shortly before retiring. Asthe PBSA required, the member
took the pension witha60 per cent survivor option election. Thespouse has now | eft
the member. Can the member change the survivorship election?

Can the
person named
joint annuitant
be changed?

Commentary: no, not without the consent of the limited member. FRA, s. 72(3)
prevents re-election in the absence of the limited member’s consent.

Noristhesurvivor benefit afactor justifying reapportionment of the spouse’s interest
inthepensionincome stream during the parties’ joint lives. [Ree v. Ree, [1999] B.C.J.
No. 705 (S.C.)]

Some plan texts provide that the post-retirement survivor benefit is payable only to
a“spouse,” and aformer spousewould nolonger qualifyas aspouse undertheterms
of the plan. These plans have not been amended to comply with relevant provincial
(or federal) legislation.
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Both the federal PBSA (s. 22(2)) and the B.C. PBSA (s. 35(1))require thatthe pension
in favour of aretired member pay apostretirement survivor benefit where the member
has a spouse at the date the pension commenced. [Smiley v. Ontario Pension Board
(1994), 4 R.F.L. (4™ 275 (Ont. Gen. Div.)]

The general rule is that, provided spousal status exists when the memb er begins to
receive the pension, a subsequent change of spousal status does not deprive the
former spouse of the right to receive the postretirement survivor benefit. There are
exceptions, however. [See para. 8.8]

5.7  How does the benefit split of a matured pension work where spouse2 is entitled to
a proportionate share of the pengon, but spousel is thejoint annuitant?

Spousel v.
Spouse2

Commentary:

E.g.: the member is married to spousel at the date of retirement and a joint
and 60 per cent last survivor pension is elected. The member’s pension pays
$1200 per month. The survivor benefit reducesthe monthly payment to 60 per
cent on the death of the member. The marriage fails and spousel becomes
entitled to 1/4 of benefits paid under the pension. The member remarries.
When the second marriage fails, spouse2 receives a court order giving the
spouse a 1/2 interest in the member’s remaining pension (or 3/8 of the entire
pension).

This is a highly unusual scenario, because therules under Part 6 only provide for the
division of accruals during the relationship, and none of the pension would have
accrued during spouse2's relationship with the member. It is, however, open to a
court to divide the member’s remaining pension in this situation,under FRA, s. 65, if
that would be fair in the circumstances.

Before the failure of the member’s second marriage, the divided pension would give
the member $900/mo. and spousel $300/mo. When the second marriage fails, the
member gets $450/mo. and spouse2 $450/mo., while spousel continues to receive
$300/mo.

If spousel dies first, the right to th e full pension reverts to the member, but because
itis subjectto theinterestin favour ofspouse2,theirrespective portions are $750/mo.
to the member and $450/mo. to spouse2.

If the member dies first, spousel receives the entire survivor benefit, $720/mo.
Because spouse?2'sinterestarose after spouselbecame thejointannuitant, spouse2
would receive no share of the survivorship benefit payable on the member’'s death.
Spouse2's share ends when the member dies.
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5.8

How does the benefit split of a matured pension work where spousel is entitled to
a proportionate share of the pendon, but spouse?2 is thejoint annuitant?

Spouse2 v.

Spousel

5.9

Dividing

Commentary:

E.g.: member and spousel separate, but do not divide family assets. In the
meantime, the member forms acommon law relationship with spouse2. The
member retires and takes a joint and 60 per cent survivor pension with
spouse2.

Because spousel delayed inadvancing rights, the situation has become somewhat
complicated. Under thelegislation,spouselis entitled to aproportionate shareofthe
pension and of the survivor benefit. [FRA, s. 76(1)]

One option is for the plan to pay the spouse a portion of the pension during the
mem ber’s life. On the member’s death, the plan would commute the joint annuity in
favourof spouse2 and transfer spousel'sproportionateshare ofthecommuted value
to a prescribed pension vehicle such as, e.g., an RRSP for spousel, or provide
spousel with a separate annuity.

Alternatively, the plan could immediately

1 separate out spousel's interest (as a proportionate share of the commuted
value of the matured pension) and transferiton alump sum basis to, e.g., an
RRSP in favour of the spouse (or provide spousel with a separate annuity),
and

1 adjust the member’s pension accordingly. [See Chapter 8]

A problem like this is less likely to occur underPart 6. Spousel willimmediately send
the plan Form 1. Then, when the member makes elections on retirement, the plan
must give spousel 30 days notice before acting on them. That will give spouseltime
to protect personal interests.

The spouse is registered with our plan as a limited member and has been receiving
ashare of the member’ smatured pension. The member died and thereisasurvivor
benefit payableto spouse2. Can we pay spouse2 the survivor benefit?

benefit

between spouses

Commentary: no, the plan must pay each spouse their resp ective shares.

A limited mem ber is entitled to a share of all ben efits paid under the pension. [FRA,
S. 76(1)] That would include a share of the survivor benefit payable to spouse2
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(exceptin the situation described in para.5.8). Spouse2 would be a trustee for that
share, [FRA, s.83] butthe planis required to pay spousel's share directly to spousel.

If the benefit to spouse2 is in the form of an annuity, then the benefit to spousel
would also be in that form. [FRA, s. 78(1)]

5.10 If amatured pensionis being divided by abenefit split and the l[imited member dies
before the member, does the plan keep the portion previously paid to the limited
member?

After the
limited
member
dies

Commentary: no.

In no situation involving the division of a matured pension will the plan keep the
portion that had been paid to the limited member during the limited member’s life.
Under thelegislation,theamount formerly paid to thelimitedmember willnow b e paid
to the member. [FRA, s. 76(1)]

If the pension is single life: on the death of the limited member, the limited
member’s share is paid to the member.

If the pension is joint life: the terms of the survivor option determine the
amount that will be paid to the mem ber.

(Note: the situation may be modified by the terms of the agreement or court order.)

511 Onabenefit split of amatured pension, isalimited member entitled to ashare of the
unexpired guarantee period whenthe member dies?

Dividing the
unexpired
guarantee
period

Commentary: yes.

If the limited member is beneficiary of the guarantee period, the limited member
receives all of it. If the limited member is not the beneficiary, the limited member
receives a share of it. [FRA, s. 76(1) and (2)]

These are the same principles that apply generally to dividing a postretirement
survivor benefit[See paras.5.7,5.8 and5.9] Thedefinition of“postretirement survivor
benefit” would include the guarantee period. “Postretirement survivor benefit” is
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definedto mean “alump sumor periodic benefits paid by aplan to abeneficiary when
a member dies after the pension matures.” [FRA, s. 70]

5.12 When the member retired, spousel waived the joint annuity. The member elected
a 10 year guarantee and designated spousel to be the beneficiary. The marriage
ended two years later and spousel was designated a limited member of the plan.

The member changed the beneficiary under the plan to spouse2. The member has
now died and the guarantee period has not yet expired.

Is this the result?

spousel continues to receive the proportionate share of the pension
until the guarantee period expires

1 during the guarantee period, after paying spousel the proportionate
share of the pension, the remainder is paid to the deceased member’s
new beneficiary,

if spousel dies before the guarantee period expires, the full pension
ispaid tothe new beneficiary for theduration of the guarantee period.

Beneficiary
of the
unexpired
guarantee
period

Commentary: this would be the result if the member can lawfully change the
beneficiary designation. Part 6, however, provides that a designation of a
postretirementsurvivor benefit (whichincludes aguarantee period: see para.5.11)in
favour of a limited member may not be changed without either acourt order or the
limited member’'s consent. [FRA, s. 72(3). See para. 5.6]

In the example,consequently, unless the limited member consented to the change of
the beneficiary,or the court otherwiseordered, the limited member would be entitled
to receive the whole of the benefits under the guarantee period. [FRA, s. 76(2)]

5.13 The member signed a false statement on retirement saying the member had no
spouse. Themember took asinglelifepension. Infact the member wasmarried, and
the spouse has now delivered to the plan a Form 2 and an order giving thespouse a
share of the pension. What can the plan do in this situation?

British Columbia Law Institute 55



Chapter 5: Dividing a Matured Pension

The member

files
afalse

statement

5.14

Commentary: ifthe plan had no notice of the order, norof the existence ofthe spouse
at the date of the member’s retirement, there is no obligation on the plan to open up
the pension. The spouse’s entitlementwould be limited to a share of the single life
pension. The spouse, however, has rights against the member.

Some plans allow a 60 day (or longer) period following the start up of a pension in
which elections can be changed. If the spouse moves promptly enough, this would
enable the spouse to require (a) the planto convertthe pensionintotheform of ajoint
annuity (ifthe former spouse satisfied the definition of “spouse” at the relevant time)
or (b) to treat the division as being of an unmatured plan, with the rights available
under s. 74.

Someplans are considering amending their plantext to allow the trustees discretion
to extend the period for changing elections as may be needed in any situation where
there is non-disclosure by the member.

This kind of problem is usually avoided by record-keeping practices. Plans typically
keeprecords about whether members are married. When amemb er retires,aplan that
has a record of the existence of a spouse should require agood deal of convincing
if the member purports to be unmarried.

Why is a plan-administered benefit split the best method for dividing a matured
pension?

Plan-administered

benefit split

v. other

pension division

methods
Commentary: the legislation adopts the policy that once the member has retired,
undoing the arrangements made when the member retired would prejudice the plan
too much. E.g., in many cases, an annuity will have been purchased from a third
party. Moreover, in most cases appropriate elections will have been made protecting
both spouse and member. [See para. 5.5]

515 Why isaplan-administered benefit split better than a Rutherford split?

Why not

use a

Rutherford

split?

56 Questions and Answers About Pension Division on Marriage Breakdown



Chapter 5: Dividing a Matured Pension

5.16

Commentary: the legislation requires the plan to administer the benefit split. In
contrast, a Rutherford order requires the member to administer the benefit split. A
plan-administered benefit splitis betterbecausethe spousedoesn’thaveto rely upon
themember. In many cases under the old law, the spouse was often required to bring
further proceedings to enforce the division because the member declined to pay. In
contrast, under Part 6, the spouse looks directly to the plan for all entittement to the
pension.

The member and spouse separated. The member retired and took the minimum joint
annuity on the spouse. The spouse has now sent in Form 1. What obligations does
the plan have?

Form 1 and the
plan’s obligations

Commentary: the plan must send the member a Form 6 advising that the Form 1 has
been received. The plan should advise the spouse thatthe pension has matured (i.e.,
is being paid). Until the plan receives a Form 2 with court order or agreement
recognizing the spouse’s share in the pension, the plan must continue to pay the
member the entire pension.

When the plan receives the Form 2 and court order or agreement, it will beresponsible
for dividing the pension by a benefit split. [FRA, s. 76] The spouse will become a
limited member and entitled to a proportionate share of each monthly pension
payment. Rights on the death of the limited member or the member will be in
accordance with the terms of the joint annuity.

There is no obligation on the plan to undo the joint annuity election. [See para. 5.8]
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6.1 Do the Part 6 rulesregarding the division of benefits apply to unmatured locked-in
RRSP funds?

Unmatured

Locked-In

RRSP funds
Commentary: no.
Although Part 6 doesn’t apply to RRSP’s, this presents no practical problem. The
IncomeTax Actalready accommodates transfers from RRSP’s and RRIF’'s on marriage
breakdown. [See ITA Form 2220(e), ITA ss. 146(16)(b) and 146.3(14)] The B.C.
legislation does not replace the current practice on this point.
Becausethe RRSPislocked-in (see para.10.4),thetransferred fundswould be subject
to the same locking-in rules.

6.2  What rulesapply to the division of a Registered Retirement Income Fund (RRIF) or
aLifelIncome Fund (LIF)?

RRIFs and

LIFs

Commentary: both are family assets under Part 5 of the FRA, but there is no reason
to resortto Part 6to divide them. Thelncome Tax Act allows atransferfrom an RRSP
ora RRIFtoanotherRRSPor RRIFon marriage breakdown and the CanadaCustoms
and Revenue Agency has indicated the RRIF rules also apply to LIFs. [See ITA Form
T2220(e)]
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If the member’s pension isnot inalocal plan, it is subject to the rules that applyto
“extraprovincial pans.” [FRA, s. 77]

No formis prescribed for use with extraprovincial plans.

A pension in an extraprovincial planisdivided by legislated methods applied in the
plan’sjurisdiction.

If thereisnolegislated method of pension division, the pensionisdivided inthe same
way as a matured pension (see Chapter 5) by a plan-administered benefit split.
(Even if there is a legislated method, a B.C. court can order a plan-administered
benefit split if the legislated method produces a resut that is significantly less
generous than a plan-administered benefit split.)

7.1  What isan extraprovincia plan?

Extraprovincial
plan
defined

Commentary: an “extraprovincial plan” is a plan that is not a “local plan.” The
definition of “local plan” is broad, and includes private plans registered outside B.C.,
and federallyregulated occupationalplans,to the extentthe member accrues pension
entittementwhile working in B.C. orthe plan has any B.C. members. So itisimportant
notto concludetoo quickly thatthe pensionisin an extraprovincialplan justbecause
it is registered outside of B.C. [See para. 1.12 and Chapter 1 generally]

7.2  Howisapensionin an extraprovincia plan divided?

Dividing

a pension
inan
extraprovincial
plan

Commentary: s.77(1) provides that apension in an extraprovincial plan is divided by
a plan-administered benefit split. There may be some difficulty enforcing such an
arrangement against a plan located outside B.C. As a practical matter, a member-
administered benefit split may be the only available method of dividing the pension.
If problems in this respectarise,the spouse is protected by s.77, which designates
the member to be atrustee of the spouse’s proportionate share (i.e., if the plan pays
any part of the spouse’s share to the member, the member would be under an
obligation to pay it to the spouse).
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Part 6 sets out a default rule for dividing an extraprovincial plan. In many cases,
another provincial statute, or a federal statute, will govern the plan and provide a
method of pension division. If the planis subjectto legislation that sets out a method
of pension division, thelegislated method applies (althougha B.C. court can order a
plan-administeredbenefit splitoramember-administered benefitsplitifthelegislated
method would produce an unfair result). [S. 77(4)]

Where a court’s ability to make an order dividing property on marriage breakd own is
limitedbecausethepropertyislocated outsidetheprovince,thecourtwill often adjust
the division by reapportioning entittement to property located within the province.

7.3  Isthe Canada Pension Plan an extraprovincial plan?

CPPisan
extraprovincial
plan

Commentary: yes. [See Coulter v. Coulter, (1998) 60 B.C.L.R. (3d) 6 (C.A)] In
accordance with the rules that apply to extraprovincial plans, CPP entitlement would
be divided under therules set outunder the Canada Pension Plan Act, R.S.C. 1985, c.
C-8.

74  Arefedera public srvice pension plans (which are subject to division under the
federal Pension Benefits Division Act) extraprovincia plans?

Federal public
service plans are
extraprovincial
plans

Commentary: yes. [See Baker v. Baker, (1998) 34 R.F.L. (4“‘) 364 (B.C.S.C.)] In
accordance with the rules that apply to extraprovincial plans, federal public service
plans would be divided under the rules set out under the Pension Benefits Division
Act.
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Pension entitlement does not simply vanish when a member dies. Preretirement
survivor benefits are usually payable when a member dies before retiring.
Postretirement survivor benefits may be payable when a retired member dies.

Preretirement Survivor Benefits

Preretirement survivor benefits may take one of two forms. apensionor alump sum.
If the member issurvived by a spouse (as defined under the PBSA), the preretirement
survivor benefitisin the formof a pension. [PBSA, s. 34(1)(a)] |f the member isnot
survived by a spouse, the preretirement survivor benefit isusually a lump sum paid
to either (a) a bendficiary designated by the member, or (b) the member’ s estate.
[PBSA, s. 34(1)(b)]

The preretirement survivor benefit replaces the pension. The value of the benefit
may be significantlylessthan the val ue of the pension as of the date of the member’s
death. In some cases (such as wherethe plan is a non-contributory plan regulated
under the federal PBSA) no preretirement survivor benefit may be payable at all.

Postretirement Survivor Benefits

Postretirement survivor benefits may also take theformof either apension or alump
sum payment. If, when the member retires, the member has a spouse (as defined
under the PBSA), the member must, unlessthe spouse signsa prescribed waiver, take
the pension in the form of a joint annuity that will provide a pension to the survivor
of the member and the spouse.

If a member takes a angle life pension with a guarantee period and dies before the
guarantee period expires, a beneficiary designated by the member, or the member’s
estate, will receivethe benefits, oftenin theformof alump sumpayment representing
the commuted value of the unexpired guarantee period.

Competition Between Limited Member and Othe's

In any of these cases, questions may arise concerning the rights of a member’s
former spouseunder an agreement or court order dividing pension entitlement. If the
member remarries, rights between the former spouse (spousel) and the current
spouse (spouse2) may came into conflict. The FRA and the PBSA, however, set out
rules for resolving the conflict.

This Chapter deals with the questions that arise when the member dies before or
after retirement. Problemsthat arisewhen themenber diesafter retirement arealso
addressed in Chapter 5.
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The B.C. PBSA provides that all pension entitlement is subject to a court order or
agreement settling property rights aswell asto the provisions of Part 6 of the FRA.
[PBSA, s. 64]

Consequently, if theplan is subject to the B.C. PBSA, an agreement or court order
can givetheformer spouse priorityto benefits payableon the member’ sdeath. [ See,
e.g., Low v. Edgar, (1990) 28 RF.L. (3d) 318 (B.C.SC.); M.(E.E.)) v. M.(P.F.),
(1993) 50 R.F.L. (3d) 281 (B.C.SC))]

If the agreement or court order does not expressly recognize spousel'spriority over
spouse2, the FRA protects spousel's interests by giving spousel priority to a
proportionateshare of any benefit paid under the pension, including payments made
to spouse2. [ FRA, ss. 72(2), 76(1), 78(1) and 83] The value of the benefit would be
commuted, and spousel's share would be satisfied by either (a) a transfer to a
prescribed investment vehide of a lump sum from the plan to the credit of spousel,
or (b) the plan providng spousel with a separate annuity. [ See, e.g., Gregory v.
Gregory, (1994) 92B.C.L.R. (2d) 133 (S.C.); and Fraser v. Fraser, (1995) 16 RF.L.
(4™ 112 (B.C.SC))]

8.1  If thelimited member dies before the member retires and before receiving a share of
the pension, what happens to the limited member’ s share?

Limited

member

dies before

the member
Commentary: the limited member’s share (based on the commuted value of the
pension at the date of the limited member’s death) is paid to the limited member’s
estate. [FRA, s. 78(3)]

8.2  If the member dies before retiring and someone other than the limited member is
entitled to the preretirement survivor bendit, what rights does the limited member
have?

Dividing a

survivor

benefit:

limited member
v. beneficiary

Commentary: thelimited member is entitled to receive from the plan a proportionate
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share of any benefitpaid underthe pension,includingapreretirement survivorbenefit
payable to someone else. [FRA, s. 72(2)(a) and s. 78(1)] Any person who receives a
share to which the limited mem ber is entitled holds the share in trust for the limited
mem ber. [FRA, s. 83] A plan owes the limited member fiduciary responsibilities. A
planthat has noticeofthelimited member’sinterest and pays someone elsethe share
would be liable to the limited member.

[See Introduction to Chapter 8 and para. 2.9]

8.3  If spousel isheneficiary of the preretirement survivor benefit, and the member dies,
does spousel get the whole of the benefit or just the proportionate share?

When the
member
dies

Commentary: ifthespouseisthe beneficiary ofthepreretirement survivor benefit, the
spouse will receive the whole of the benefit. [FRA, s. 72(3)] In mo st cases, however,
the fairest resolution will be for the court order or agreement to provide that the
spouse receives aproportionate share of the preretirement survivor benefit (which is
the default rule under s. 78). [See para. 2.5 and 11.3]

84  Whenaspouseisentitled to aproportionate share of apreretirement survivor benefit,
who is entitled to thebalance of it? Would the plan get it?

Beneficiary's
interest
inthe
survivor
benefit

Commentary: the plan does not getthe balance. If the spouseis not the beneficiary,
it goes to the beneficiary (as determined under the PBSA, the terms of the plan,or by
virtue of the member’s designation) as follows:

i. if the preretirement survivor benefitis in the form of an annuity: the plan
will be required to commute the benefit and separate the shares of the spouse
and the beneficiary. The spouse’s share could be satisfied by providing the
spouse with a separate pension. [FRA, s. 78(1)] The beneficiary retains the
remainder of the survivor benefit.

ii. if the preretirement survivor benefitis in the form of a lump sum, the plan
will be required to pay a proportionateshare ofthe lump sum to the credit of

spousel and the balance to the beneficiary.

[See also the similar issue concerning matured pensions at para. 5.10]
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8.5 If thespouseisdesignated bendiciary of the preretirement survivor benefit, but the
preretirement survivor benefit isgenerous and exceeds the amount the spouse would
receive based on acommuted value of the pension, why can’t the member designate
another benefidary (such as spouse?) for the excess?

Survivor benefit
exceeds the
spouse’s

share of

the pension

Commentary: thiscan bedone, butonly by the agreement of the member and spouse,
or by order of the court. [FRA, s. 72(3). See also para. 25 and 8.3]

8.6  Themember died (before retiring). Spousel has served the plan with a court order
made 5 years ago providing that sheis entitled to a share of the pension and that the
member was required to designate her as beneficiary of the preretirement survivor
benefit. But the member had designated spouse2 to be the beneficiary of any
preretirement survivor benefit. Who is entitled to the benefit?

Interpleading

Commentary: in acaselikethis, the best course may beto interplead (pay the money
into court if itis alump sum benefit, or if it is an annuity, file materials with the court
registry describing the nature of the asset). Spousel and spouse2 must then
establish their claims in court.

As to the principles that govern rights in this situation: the court will protect the
interests of spousel notwithstanding that the beneficiary designation was not made.
[Gregory v. Gregory, (1994) 92 B.C.L.R. (2d) 133 (S.C.); and Fraser v. Fraser, (1995) 16
R.F.L. (4" 112 (B.C.S.C.)]

8.7  Under our plan, the value and kind of preretirement survivor benefit depends upon
whether the beneficiary isaspouse. Suppose the member designates spousel to be
the beneficiary. On divorce, spousel would no longer be considered a*“ spouse.” If
the member diesbeforeretiring, or beforethe spouse receives ashare of the pension,
how do we determine spousel's preretirement survivor benefit?

Different
survivor benefit
for a

spouse
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Commentary: if at the member’'s death, no one qualifies as a “spouse,” the
preretirementsurvivor benefit would be the ordinary benefit. [As to the similarissue
that arises with respect to a postretirement survivor benefit, see, however, Low v.
Edgar, (1990) 28, R.F.L. (3d) 318 (B.C.S.C.); and Munro v. Munro Estate, (1995) 4
B.C.L.R.(3d) 250 (C.A)] Notethat federaland provinciallegislation has expanded the
definition of spouseto include unmarried partners (of the same or opposite sex: see
para. 1.1).

Suppose,however, inthe meantimethemember formsanew spousalrelationship and
dies beforeretiring. The preretirement survivor benefit for your plan would then be
based on the spousal benefit. And spousel would be entitled to a share of that.

Part 6 is based on the idea thatthe former spouse is entitled to a share of whatever
benefits are eventually paid out under the plan. [FRA, s. 72(2)(a)]

8.8  Under our plan, a postretirement survivor benefit is payable only if the survivor
continues to have spousal status at the date of the member’'s death. We are
administering a division of a matured pension under FRA, s. 76. But the limited
member no longer qualifies as a spouse. Wha should happen when the member
dies?

Changein
spousal status
after
retirement

Commentary: for plans subject to the federal PBSA or the B.C. PBSA, a subsequent
change in spousal status by divorce or annulment would not affect the plan’s
obligation to pay a survivor benefit. [See para. 5.6]

If, however, the member retired before the relevant legislation came into force, the
plan text would be determinative on these issues. Similarly, ifthe spousewaived the
statutorily defined survivor benefit when the member retired, then the plan text would
be determinative.

8.9 If themember diesbeforeretirement, how istheformer spouse’ sproportionate share
of the preretirement survivor benefit calculated?

Proportionate
share of

the survivor
benefit

Commentary: the proportionate shareis determined by this formula: [FRA, Reg. 6(3)]

Proportionate Share = A/B
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Where

A =thepensionable serviceaccumulated by the member from the date
of marriage to the entitlement date for the spouse, excluding any
pensionable service forthat period purchased by and credited to the
member after that entittement date, and

B =the total pensionable service accumulated by the member to the
date of the member’s death.

A different formula for determining the proportionate share isused to determinethe
spouse’s share of other kinds of benefits paid under the plan. That formula is
(*2)*(AIB). [See para. 2.17]

8.10 What isthe proportionate share if the limited member predeceases the member?

Proportionate share
if limited member
dies before

the member

retires

Commentary: if the limited member dies before the member retires, a proportionate
share of the commuted value of the pension is paid to the limited member’s estate.
[FRA,s.78(3). Seepara.8.1] Inthis case,the proportionate share is determined by the
general formula, (*2)*(A/B). [FRA, Reg. 6(1) and (2). See also para. 2.17]

8.11 Why aredifferent rules applied depending upon whether the member or the limited
member dies first?

Different
rules for
member and
limited
member

Commentary: the fraction A/B is used to identify the part of the pension that accrues
during the marriage. The general formula divides this part of the pension equally
between spouse and member: each gets half. That is why the general formula is
(Y2)*(AIB).

Therule that applies when the member dies firstis based on the fact that many plans
calculate the preretirement survivor benefit as a reduced portion of the pension
because it will be usedto support only one person.

Where the preretirement survivor benefit is reduced by the plan because it is being
paid to a survivor, it would result in the spouse receiving too small a share to further
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divideit. In asense, the plan’s approach has already resulted in dividing thepension.
The proportionate share for the preretirement survivor benefit, consequently, gives
all of the portion of the preretirement survivor benefit attributable to the marriage to
the limited member.

In contrast, when the limited member dies first, there is no reduction in the overall
value of the pension, so therefore the limited member’s share is based on the whole
of the value of the pension. The limited member’s share is paid to the limited
mem ber’s estate, and the member retains the rest of the pension. In this case, the
pension is being divided between two people, so the general formula applies.

Someplans provide avery generous preretirement survivorbenefit that may equal or
exceed the share the spouse would have received had the member survived. If, under
the terms of the plan, the death benefitis notreduced, then the agreement or court
order should make adifferent division of the death benefit. Death benefits under a
defined contribution plan, for example, may be based on total contributions made to
the plan, in which case the death benefit may equal or almost equal the value of the
retirement benefit. In these cases, the proportionate share under the legislation will
givethe spousetoo greatashare of the preretirement survivor benefit. It would make
sense for member and spouse to agree that the portion in excess of the spouse’s
share is to go to a beneficiary designated by the member (such as spouse?2). [See
also para. 2.41, 2.5, 8.3 and 8.5]

8.12 Themember died (beforeretiring). He and his spouse separated 20 yearsago. There
was no triggering event under the FRA. The member had a common law spouse at
the date of hisdeath. Who isentitled to the deah benefit? Spousel has now filed a
Form 1.

Competition between
separated spouse
and common law
spouse

Commentary: the plan must pay the death benefit to the common law spouse.
Although the separated spouse may have rights in this situation, a court order must
be obtained to advance them.

Because spousel has filed a Form 1,the plan must firstgive spousel 30 days notice
before paying out to the common law spouse. Ifin this time the spouse gets an
injunction or issues a writ, consider interpleading. [See para. 8.6]

8.13 Our planisgoverned by thefederal PBSA. It isanon-contributory plan. Our plan
text, in accordance with the federal PBSA, provides for a preretirement survivor
benefit if the member dies before retiring and is survived by a spouse. Otherwise,
the requirement is for a refund of contributions. Since we are a non-contributory
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plan, if thereis no spouse, no death benefit ispayable. Does that mean the limited
member’ s share of the pension disappearsif the member dies before retiring (unless
the limited member applies for the commuted value transfer before then)?

Survivor benefits
under the
federal PBSA

Commentary: no. The plan is required to pay the limited member an amount
determined in accordance with B.C. legislation. In this case, that would mean
determining the spouse’s share by reference to the death benefit that would be
required under the B.C. PBSA (by operation of s. 25 and s. 31 of the federal PBSA,
which incorporate the provincial pension division rules by reference, and which
provide that B.C. law is applicable if not inconsistent with the federal legislation).

B.C.pension division legislation is based on there being a minimum death benefit in
the event the member dies before the former spouse receives the required share.
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The definition of “ matured pension” [FRA, s. 70(1)] specifically referstodisability
pensions, but not other kinds of disability benefits

“ matured pension,” or “ matured” with referenceto a pension,...includes a payment
of a disability pension when the member reaches a prescribed age;

The Pension Division Regulation provides that a disability pension is treated as a
matured pension when the member reaches age 60. [ FRA, Reg. 12]

“Disability pension” is also a defined term. It means “ a benefit paid to a member
under a plan as a consequence of a mamber’ s disability.” [FRA, s. 70(1)]

The FRA incorporates the B.C. PBSA definition of “ benefit’ by reference. [FRA, s.
70(2)] TheB.C. PBSA defines*” benefit” as meaning “ a pension or any other benefit
under a pension plan, and includes a return of contributions and any payment in a
series of paymentsthat constitutesabenefit.” The FRA ddfinition of “ plan” [FRA,s.
70(1)] isrestricted to plans that provide pensions.

The combined effect of these provisionsisthat if the pension plan providesadisability
pension, the default rules under Part 6 apply to it when the member reaches age 60.
Part 6 does not applyto disability benefits provided outside of pension plans.

Typically the way adisability pension operatesisthat it provides periodic payments
tothemember until the member iseligibletoretireunder thebasic retirement pension.
At that point, the disability pension ends, and the member begins receiving payments
under theretirement pension. In many cases, pension entitlement continuesto accrue
in favour of the member while on the disability pension.

If

(a) the agreement or court order simply says that a pension (in a
defined benefit plan or hybrid plan which isnot matured) is divisible
under Part 6 of the Family Relations Act,

(b) the spouse becomes a limited member of the plan, and

(c) the member subsequently becomesentitled to a disability pension,
thisistheresult:

1. thelimited member remainsentitled to the basicrightsavailable under Part
6 with respect to the retirement pension (i.e., the limited member may eled to
take the share by a commuted value transfer of the retirement pension at any
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time after the member becomes eligible to retire, or wait until the member
retires and take a separate pension). [ FRA, s. 74] The fact that the member is
receiving a disability pension does not restrict the operation of Part 6 with
respect to the division of the retirement pension.

2. if the limited member elects to take the commuted value transfer, then that
endsany further rightswith respect tosharinginthemember’ spension. [ FRA,
s. 72(5)]

3. if the limited member elects to wait until the member retires and take a
separate pension, then the limited member may al so elect to receive payments
under thedisability pension, after the member reachesage 60. The planwould
be required to divide the monthly paymentsmade under the disability pension
between the member and the spouse. [FRA, s. 76]

It should be noted that Part 6 setsout “ default” rules. Itisopento partiesto agreeon,
or the court to order, a different result.

9.1  Thedefinitionof a“matured pension” saysthat adisability pension becomesamatured
pension when a member reaches a prescribed age. What age?

Dividing a
disability
pension:
asa
matured
pension

Commentary: once amember reaches age 60 a disability pension is to be treated as a
matured pension. [FRA, Reg. 12] That means that when a member reaches age 60, the
disability pensioncan be divided by a benefit split administered by the plan under FRA,
S. 76. [See Chapter 5]

9.2  Does Part 6 affect the law relating to whether or not disability pensions qualify as
family assets?

Disability
benefits:
divisible
family assets?
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9.3

Commentary: no. The spouse’s entitltement will be determined by the agreement or
court order. If the arrangements do not give the spouse a share of the disability
pension, it is irrelevant that the legislation treats it as a matured pension when the
member reaches age 60. The spouse will not share in it.

Does Part 6 alow for the division of adisability benefit paid under CPP?

Disability

benefits

under CPP

94

Commentary: no.

CPP disability benefits qualify as a pension within the meaning of Part 5 of the FRA and,
as such, are family assets by definition. [FRA, s. 58(3)(d) and s. 70(1). Webb v. Webb,
(1985) 49 R.F.L. (2d) 279 (B.C.S.C.); Coulter v. Coulter, (1998) 60 B.C.L.R. (3d) 6 (C.A.)]

The Part 6 pension division rules, however, do not apply to CPP disability benefits.
Pension division of CPP is under the terms of the governing federal Canada Pension
Plan Act, which provides for division of unadjusted pensionable earnings. A division
of CPP will probably resultin reducing the disability benefit, with no offsetting amount
being payable to the member’'s spouse (until the spouse qualifies forthe normal CPP
benefit). For this reason, in Coulter v. Coulter, the B.C. Court of Appeal reapportioned
the CPP disability benefit 100 per cent to the member, and protected the spouse by
awarding support. [See also para. 11.20]

Thefinding that adisability b enefit (such as CPP disability benefits) qualifies as afamily
asset (because it is a “pension” or because itis ordinarily used for a family purpose)
is only the beginning of the analysis. Entitlement to family assets is subject to
reapportionment under FRA, s. 65.

While courts will dividedisability benefits,or order thatcompensation bepaid for them,
many courts, often with little analysis, will reapportion entitlement to provide the
member with most, or all, of the benefit. The reason mostcommonly cited for finding
thatan equal divisionis unfairisthe member’s need for economic self-sufficiency.[See,
e.g., Fuller v. Fuller, [1998] B.C.J. No. 1738 (S.C.); McNiven v. Feng, [1995] B.C.J. No.
279 (S.C.); Kossen v. Kossen, [1999] B.C.J. No. 595 (S.C.)]

Are disability benefits that do not qualify as “disability pensions’ divisible between
the parties when their relationship ends? If so, how are they divided?

Disability benefits
that are not a
disability “ pension”
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Commentary: as emphasized, the Part 6 rules apply to benefits that meetthe definition
of “disability pension” under Part 6. Not all disability benefits will meetthat definition.
[See the Introdu ction to this Chapter]

If the disability benefit does not qualify as a “pension” under FRA, Part 6, but is
nevertheless a divisible family asset under FRA, Part 5, it would be divisible by the
samekind of rules that apply to “extraprovincial plans:” the plan (or the member) could
be required to divide each payment between the member and the spouse, and the
division need not be postponed until the member reaches age 60. [See Webb v. Webb,
(1985) 49 R.F.L. (2d) 279 (B.C.S.C.); and Coulter v. Coulter, (1998) 60 B.C.L.R. (3d) 6
(C.A.), where the spouse’s share took the form of support]
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10.1

Alump sumtransfer of pension entitlement froma planwill occur in three situations:

(&) when the division is of an unmatured pension in a defined
contribution plan [ see Chapter 3],

(b) when the division is of an unmatured pension in a defined benefit
plan, and the spouse elects to take a transfer at some time after the
member becomes eligible to retire [ see Chapter 2], and

(c) inother special caseswherea planisprepared to makethetransfer
option available to the spouse.

In most cases, the pension entitlement will be “ locked-in" (see para. 10.4) and must
be transferred to a prescribed pension vehicle for the spouse (i.e., the funds will be
paidinto an RRSP or another plan or be used to purchase an annuity). [FRA, Reg. 7]
Wher e the pension entitlement is not locked-in, it may be transferred directly to the
spouse (although such a transfer would trigger income tax consequences).

The separation agreement givesthe spouseashare of themember’ sunmatured pension
inadefined benefit plan. The pension plan hasoffered to make an immediate transfer
of a sum of money to an RRSP to satisfy the spouse’s entitlement. How does the
spouse know if it'safair share?

Valuing the

transfer

10.2

Commentary: such atransfer will be treated as a compensation payment in lieu of a
proportionate share ofthe pension. The spouseis not obliged to accept the trade-off.
Reg. 11 setsout some of therules for calculating atransfer value in this situation. The
valuation must make reasonable allowance for projected increases in the value ofthe
pension. Most plans that are prepared to make an imm ediate transfer, however, are
structuredto valuethetransfer ontheassumptionthe member terminates employment
imm ediately (this usually places a smaller value on the pension than is required under
the Regulation). A person who has doubts must either retain an actuary to verify the
calculation or consult a lawyer.

Thelegislation does not stipulate how to adjust the member’s pension in thissituation.
Before agreeing to the option, a plan should seek the member’s consent.

The member has not yetretired. The pensionisin adefined benefit plan. Under Part
6, the spouseisentitled to havethe plan transfer ashareto alocked-in RRSP when the
member becomes eligible to retire. [FRA, s. 74(a)] Can the spouse require a plan to
make atransfer before the member becomes eligible to retire?
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Can the spouse

require

the plan

to transfer

immediately?
Commentary: no. [Seethe Introduction to this Chapter fortimes when the transfer can
be made.]

10.3 Oneof thetransfer options available to a spouse isto transfer the share of the pension
to an account in thesame plan. Can the spouse require aplan to do this?

Transfer

to same

plan
Commentary: no.[See paras. 2.39-40]

104 What are “locked-in” benefits?

“ Locked-in”

defined

Commentary: “locked-in” benefits mustbe used to provideretirementincome for their
owner’s lifetime. The life income can start when the person reaches age 55 (or an
earlierage, if that was available under the plan from which the funds were transferred.)

If the member’s benefits are locked-in, atransfer of a share of them to the spouse must
also be on alocked-in basis (i.e., they can only be used to produce a life income).

The lock-in rules that apply to the spouse’s transferred funds are essentially thesame
as those that apply to the member: the former spouse may use the locked-in funds to
produce alifeincome when either the former spouse or the member reaches age 55 (or
an earlier age, if that was available under the plan from which the funds were
transferred.) [PBSA Reg. 30 (6.1)]

Another option is available where the funds are subject to the lock-in rules under the
federal PBSA. Inthat case,funds transferred into an RRSP can be convertedinto alLIF
forwhich thereisno minimum age forthe commencementofthelifeincome.[See para.
10.5]

10.5 When may a former spouse use funds transferred from a federal public sector plan
(such as the RCMP Superannuation Plan) to a locked-in RRSP to produce a life
income by atransfer to a Life Income Fund?
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Federal
locking-in rules

Commentary: the Pension Benefits Division ActRegulation [PBDA, Reg 17(1)] provides
that atransfer may be made to

(a) a federal Life Income Fund (under the federal PBSA, the transfer to the LIF
may be made at any age), or

(b)aprovincial LIF, which, in B.C., may be made when the age requirements set
outin B.C. Reg. 455/99, para. 20 (amending the existing para. 30) are satisfied.
Basically, in B.C. the transfer may be made when either the spouse or the
member reaches an age at which payments under the pension may commence.
[See para. 10.4]

British Columbia Law Institute 75



Chapter 11 Agreements

The member and spouse can modify some aspects of pension division under Part 6 of
the FRA by agreement. [FRA, s. 80] They can, for exanple, vary the spouse’ s share
or waive division entirely.

But, for the most part, how pension division works is determined by the legislation.

11.1 The spouse wants acompensation payment in exchange for waiving entitlement to a
share of the pension. Can the member require the pension be divided under Part 6
instead?

The spouse

wants a

compensation

payment.

Commentary: yes.

Part 6 applies to the division of a pension except to the extent that the Part 6 rules are
amended by agreement or court order. If the member will not agree to make a
compensation payment, the spouse’s only alternativeis to seek acourt order. [FRA, s.
71(1)]

Case law suggests thatcourtsare reluctantto orderacompensation payment. Except
in afew circumstances,requiring a member to use current assets to purchase pension
entitlement that the member may never live to enjoy is viewed as being unfair. [See
para. 2.23]

11.2 Themember’'spension isunmatured and it isin adefined benefit plan. The member
refusesto agree that thespouse can accept atransfer of a share of the commuted value
of the pension when the member reaches a retirement age. What recourse does the
spouse have?

The member

won't agree

to an early

retirement

transfer
Commentary: if the pension is to be divided under Part 6, thereis no need to obtain the
mem ber’s agreementfor the option to be available. Part 6 provides that a spouse has
that option. If the pension is to be divided, Part 6 applies unless the spouse and
member otherwise agree, or a court otherwise orders. [FRA, s. 71(1)] The member may
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not realize that the rules for adjusting the pension after a division mean that the
member receives the same pension entittement whether the spouse elects to take an
early retirement transfer or wait until the memberretires and receiveaseparate pension.
[See paras. 15.30-15.35]

11.3 How formal must an agreement respecting pension division be in orde to use Part 6
of the FRA?

Features
of an
agreement

Commentary: the detailed rules set outin Part 6 and the Regulation mean that all that
iS necessary in an agreement or court order is to provide that the pension will be
divided in accordance with Part 6of the FRA and set out the spouse’s entitlement date.
[See para. 1.3. For the meaning of “entitlement date” see para. 2.22] A simple letter
agreement between member and spouse, signed by both of them, should be
satisfactory.

(Technical areas that the agreement must address will usually arise from making sure
the remainder of the financial affairs of the spouse and member are resolved in ways
that are consistent with the pension division. This is particularly true, e.g., when
determining when a maintenance obligation should end.)

In some cases, the default rules under the legislation need to be adjusted for the
particular plan. [See, e.g., para. 8.3 and 11.13] Many plans are able to provide
counselling on these issues. [See, e.g., para. 2.32]

If the agreement was made after July 1, 1995 (the date Part 6 of the Family Relations Act
cameinto force)itis not even necessary for the agreement (or order) to refer to the Part
6 rules. Simply providing that the pension is to be divided is sufficient to trigger the
operation of Part 6 and the Pension Division Regulation. Part6 applies unless (a) the
parties waive its application, or (b) the agreement or order is silent about pension
division. [FRA, s. 71(1). See paras. 1.5,1.7 and 12.2]

11.4 When the member and spouse divorced, the member agreed to keep the spouse as
beneficiary of the pension so that the spouse would get whatever benefits were
availableunder it on the member’ sdeath. Thisarrangement was never written down,
but the member kept hisword and, when the member died (beforeretiring) the spouse
was still the beneficiary. However, the member had formed a relationship in the
meantime, with a person who is claiming the benefit as the member’s common law
spouse (“spouse?2”’). What rights does spousel have in this case?

Oral agreement
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115

Commentary: the PBSA gives priority in this case to spouse2. [PBSA, s. 34(1); PBSA,
s. 1 definition of “spouse;” Re Hodgens Estate, (1996) 11 C.C.P.B. 109 (B.C.S.C.)] Had
the agreement to maintain the spouse as a beneficiary been in writing and qualified as
a“separation agreement,” spousel would have had priority by operation of s. 64 ofthe
PBSA. [See also para. 13.15]

The plan can only deal with the person who qualifies as aspouse under the PBSA (who
in this case is spouse2) unless the former spouse can establish entitlement under an
agreement or court order. In this case, after the death of the member, if spousel has
a claim, spousel must first convince a court.

If the agreement cannot be proved, and there is no other agreement (or court order)
finalizing the disposition of property, presumably spousel is still entitled to a half
interest in family assets as a tenant in common, under s. 56(1) of the FRA. If so,
spousel can still bring acourt proceedingto assert rights to the assets, subject tothe
expiration of the relevant limitation period under the FRA or the Limitation Act.

Ofteninthese cases, spouseland spouse2 are prepared to divide the benefit. The plan
can follow their joint directions if they do reach a settlement.

If the spouse and member make an agreement under s. 80, can they require the plan
administrator to pay the amount they agree upon?

Departures from

Part 6:

Effect on

plan’'s

responsibilities

11.6

Commentary: yes, provided the agreement is within the 50 per cent ceiling. [FRA, s.
80(1)]

[See para. 11.10]
If the spouse and member have entered into an agreement that sets out the spouse’'s

share according to adifferent formulafrom the Regulation, what isthe“ proportionae
share?’

Proportionate

share

Commentary: if the agreement or court order adopts Part 6 of the FRA without
modification,the Regulation defines the “proportionate share.” [FRA, Reg. 6] If there
is an agreement between the spouse and member setting out a differentformula, that
would be the proportionate share. If there is a court order setting out a formula, that
would be the “proportionate share.” [FRA, s. 80(1)(a); and s. 70(1), definition of
“proportionate share”]
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11.7 Theplan hasreceivedthe appropriate forms, and an agreement which givesthe spouse
alarger proportionate share of the pension than set out in Regulation 6. Doesthe plan
have to use the agreed-upon proportionate share, or is the excess something the
member must pay directly to the spouse?

Spouse’ s share
exceeds

the share
under the
Regulation

Commentary: the plan must use the agreed-upon proportionate share (provided it
satisfies the 50 per cent ceiling). [See para. 11.10]

11.8 Can the pension be divided partly by making acompensation payment and partly by
requiring the plan to administer the division?

Compensation
payment

Commentary: yes.

11.9 Should the agreement provide that the member is atrustee for the limited member?

Trust
clauses

Commentary: many lawyers think that it is agood ideato do so.

Agreements and court orders made before July 1, 1995 usually provided that the
member was a trustee forthe spouse as an aid to enforcing the terms for dividing the
pension. Part 6 allows the [imited member to enforce all of theserights directly against
the plan. Italso provides that aperson thatreceives aspouse’s share of preretirement
or postretirement survivor benefits holds them in trust for the spouse. [FRA, s. 83]

Nevertheless, as a matter of drafting, including a clause like this would help in those
cases where the plan, relying on apparently valid materials, pays the spouse’s share to
themember, orallows the member to make an election that prejudices the spouse. The
trust provision served an impo rtant protective function, e.g., in Munro v. Munro Estate,
(1995) 4 B.C.L.R. (3d) 250 (C.A)).

11.10 Thelegidation saysthe member must keep half the pension. Isthat half of the pension
accrued during marriage? or half of the entire pension?
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50 %
ceiling

Commentary: halfof the entire pension (up to the datethespouse receivesthe share).

The portion the member keeps cannot be less than half of the undivided value of the
pensionor represent less thanhalf ofthe benefits thatwould have been paidout under
an undivided pension. It would be possible,consequently, for an agreement to give a
spouse more than half ofthe pensionthat accrued during the marriage and still remain
within the 50 per cent ceiling. [FRA, s. 80(1)]

11.11 Why does the legislation impose a 50 per cent ceiling?

Reason
for a
50 % ceiling

Commentary: the rule attempts to preserve the pension’s function, even after it is
divided, of providing retirement income for both the member and the spouse.

11.12 Doesthe 50 per cent ceiling apply to court orders?

The 50 %
ceiling and
court orders

Commentary: no. This restriction does not apply to court orders (FRA, s. 75.1(1)). A
court could reapportion entitlement to a pension under s.65 of the FRA by allocating
100 percentofittothe spouse. Courts should bereluctant to make such an order, even
ifit seems to beexpedientin the circumstances. Pension division legislation is based
on the policy of preserving the essential function of a pension: to provide retirement
income. A court order should protect both member and spouse by ensuring that each
has retirement income. [See para. 12.3]

11.13 Doesthe agreement have to deal with beneficiary designation issues?

Beneficiary
designation

Commentary: it should.

If the agreement is silent on this issue,then the default rules apply. They provide that
the limited member is entitled to a proportionate share of any benefit (including a
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preretirementor postretirement survivor benefit) paidunder thepension (until the time
the spouse receives a separate share of the pension). [FRA, ss. 72(1), 76(1) and 77(1)]
In some cases, this share of the benefit will not be adequate.

Where the pension is not matured, thebest protection forthe spouseis arequirement
thatthememberdesignatethe spouse beneficiary of any preretirement survivor benefit
paid under the pension until the time the spouse receives a separate share of the
pension. Whether the designation should be for the entire benefit, subject to a
maximum amount, or in accordancewith the spouse’s proportionate share will depend
upon the adequacy of the benefit. If survivor benefits are not adequate, steps should
be taken to protect the spouse’s retirement incomeby some other means (such as life
insurance, or a claim against the deceased’s estate).

The PBSA confers rights on the member’s current spouse, which may come into
conflictwith those of spousel. But an agreement or court order requiring the member
to designate spousel protects spousel. [See Chapter 8]

11.14 Both spouse and member have pensions. Neither hasretired. The member’spension
isworth more. Do bath pensions have to be divided? What options are available to
them?

Both spouse

and member

have pensions

and neither

has retired
Commentary: rather than divide both pensions, it would make sense to take both
interests into account, but divide only one pension. This is one way of doing it
(rememberthat in the example memberl’'s pension is more valuable than member2's)

1 memberl and member2 agree to place a value on each party’s
entitlement, and arrive at a net amount by deducting memberl’s share
of member2’s pension from member2’s shareof memberl’s pension.

1 memberl waives any entitlement to ashare in member2’s pension.

1 mem ber2’s claim to memberl’s pension is determined by the amount
calculated in the first step. The agreement/court order can either (a)
express member2’'s share as that amount, or (b) express member2's
share as arevised proportionate share.

11.15 The parties agreement waived division of a matured pension. The pensionisajoint

annuity that provides the spouse with a 60% survivor benefit. Doesthe waiver affect
the survivor benefits, or is the spouse still entitled to them?
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Waiving
division

11.16

Commentary: the spouse is still entitled to the survivor benefits. The waiver can only
relate to the pension payable during the member’s lifetime. In this context, the survivor
benefits are the spouse’s separate property.

This is confirmed by s. 76(2) of the Family Relations Act, which provides that aspouse
who is designated the beneficiary of the postretirement survivor benefit is entitled to
the whole of the postretirement survivor benefit.

Even if the agreement specified that the survivor benefits were waived, it would be
ineffective. B.C. legislation requires a waiver of apostretirement survivor benefitto be
made in the 90 days before the member retires. [PBSA, s. 35(5). See para. 11.17]

Both parties have pensions. Under the terms of the agreement, each pension isto be
divided in accordance with Part 6 of the FRA. But neither pension is to be divided
until both partieshaveretired. Themember of our plan hasjust retired. What happens
to the spouse’ s share until the spouse retires?

Deferring division

until both

retire
Commentary: theagreementlimitsthe methods of pension division available under Part
6. Essentially, the first pension to be divided must be divided by the rules that apply to
matured pensions (i.e., by a plan-administered split of the monthly payments made
under the pension). [See Chapter 5]
The full amount of the member’s pension will be paid to the member until the former
spouse retires. Under theterms of their agreement, the former spouse has no interest
in the pension until she retires.
When the former spouse retires, the share becomes payable. At that time the former
spouse will be entitled to a share of each monthly payment made after the date of the
former spouse’s retirement.
This is not that uncommon an arrangement. Where both parties have pensions, this
arrangementprotects theretirementincome of the party who first retires (the only other
way to do this would be by requiring the former spouse who keeps working to pay
support until retirement).

11.17 Can a spouse waiverights to pension ertitlement in a pre-marital agreement?

Waiver:

Pre-marriage

agreement
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Commentary: the question of waiver arises in two cases:
(a) entitlement to apreretirement or postretirement survivor benefit, and
(b) division of the pension on marriage breakdown.

(a) entitlementto apreretirementor postretirement survivor benefit: thePBSA provides
thata“spouse” is entitled to a preretirement or postretirement survivor benefit unless
the spouse signs a waiver. Prescribed forms must be used for the waivers. [Note,
however, that after living separate and apart for more than 2 years, a spouse is no
longer considered to be a “spouse” under the B.C. PBSA, s. 1(1)]

The waiver of the postretirement survivor benefit must be signed within 90 days of
pensioncommencement. [PBSA, s.35(4) and (5).B.C.Reg. 455/99, Form 2 of Sch edule
2] Thisright could be waived in a pre-marital agreement, provided the prescribed form
is used, but it would be of no use unless the member retires within the next 90 days.
[See also PBSA, s. 35(6) respecting orders]

The waiverof apreretirement survivor benefitcan be signed at anytime. [PBSA, ss. 31,
34. B.C. Reg.455/99, Form 4 of Schedule 2)] This rightcould be waived in apre-marital
agreement, provided the prescribed form is used.

(b)division ofthe pension on marriage breakdown: Part 6 of the FRA governs pension
division on marriage breakdown. A spouse can waive any right to or interest in a
mem ber’s pension or any benefit under it [FRA, s. 80(1)(b)], subject to the B.C. PBSA
restrictions on waiving survivor benefits. A spouse can waive entitlement to have the
pensiondivided on marriage breakdown in a pre-marital agreement, but the agreement
would be subject to the principles set outby the B.C. Court of Appealin Gold v. Gold,
(1993)49 R.F.L. (3d)41: even if the agreement was validly made and fair atthetime it
was made, it can be set aside or varied if its terms operate unfairly when it comes into
operation.

Part 6 stipulatesthat if a form of waiver is prescribed, it must be used,but currentlyno
form of waiver is prescribed. [FRA, s. 80(5)]

A separation agreement that is silent about pension entittement functions as a waiver
sinceitis deemed to allocate all of the pension to the member. [FRA, s.71(3)] How ever,
this is subject to the court’s jurisdiction to review agreements (under Part 5). If an
agreementis unfair becauseit did not divide the pension appropriately--whether there
is an express waiver or the agreement is silent—a court may reapp ortion entitlement to
the pension [Walker v. Walker, (1996) 31 R.F.L. (4th) 63 (B.C.S.C.); Lawrence V.
Lawrence, [1998] B.C.J.No. 1907 (B.C.S.C.)] although a failure to divide the pension is
not, in itself, necessarily considered to be unfair. [Gariepyv. Gariepy, [1996]B.C.J.No.
1544 (B.C.C.A.)]

Special rules apply to CPP entitlement. [See para. 11.18]
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11.18 Spouse and member have agreed that the spouse will not claim an interest in the
member’s CPP benefits. What is needed to waive entitlement?

Waiving CPP
entitlement

Commentary: thereis no prescribed form of waiver, but the waiver must
1 expressly mention the CanadaPension Plan Act,R.S.C.1985,c. C-8,and

1 state that “there be no division of unadjusted pensionable earnings
under s. 550r 55.1" of the Canada Pension Plan Act, R.S.C. 1985,c. C-8.
[CPP Act, s. 55.2(3)]

Under the CPP Act, division can’t be waived unless provincial legislation is enacted to
allowit. TheFRA has been amended to allow aspousetowaive CPP entitlement. [FRA,
s. 62 and s. 80(1)(c)] This legislation applies retrospectively.

11.19 The agreement dividing the spouse’s property did not divide Canada Pension Plan
entitlement. But there was also no waiver of a division of unadjusted pensionable
earnings. Isthe spouse till entitled to a share?

No CPP
waiver

Commentary: yes. Division of unadjusted pensionable earnings under the Canada
Pension Plan is automatic. The division takes place unless there is an enforceable
waiver. [See para.11.18] Thereis no specific need forthe agreement or court order to
provide expressly for division. [Verbeek v. Craig, (1998) 37 R.F.L. (4th) 143 (B.C.S.C.)]

11.20 Arethere any guidelinesfor determining whether or not to divide CPP in the context
of agenera division of family property?

When to
waive
adivision
of CPP

Commentary: insome cases, unadjusted pensionable earnings can be divided without
any loss, or any appreciable loss to the member. That is because benefits payable
under CPP are subject to a maximum based on contributions to the plan, so that the
mem ber often has time to earn back the portion transferred to the spouse.

For inform ation about whether in the specific case it is beneficial to split CPP credits,
contact the Income Security Program branch of Human Resources Development
Canada. [1 (800) 277-9914]
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In some cases, equalizing CPPwill reduce the member’sentittement without benefiting
the spouse.

Example 1: the Canada Pension Plan protects a spouse who is out of the work
force for a period of years to look afteryoung children. Specified contribution
periods (when the spouse received family allowance payments or the child tax
benefit) are subject to adrop-out (they do not countagainst the spouse) when
determining CPP entitlement. Equalizing CPP contributions for these periods
subtracts entittement from one spouse, but doesn’t benefitthe other because
it simply removes the benefit of the drop-out.

Example 2: CPP provides for a drop-out of a percentage ofthe lowest earning
years. Ifthese drop-out periods correspond with themarriage period, again the
equalization of CPP reduces the working spouse’s entittement without
benefiting the non-working spouse.

Example 3: CPP disability benefits are determined by aformulathat consists of
two parts: component A, which is afixed amount, and component B, which is
anamountbased on CPPunadjusted pensionable earningsaccumulated by the
pensioner. Equalizing CPP contributions in favour of a spouse who will not
qualify for CPP for a number of years produces this result: (a) it imm ediately
reduces the disability benefit(by reducing component B),but (b)the spouseof
the disabled person receives no offsetting amount (until the spouse qualifies
for the normal CPP benefit). For this reason, in Coulter v. Coulter, (1998) 60
B.C.L.R.(3d) 6 (C.A.)the court reapportioned the CPP disability benefit 100 per
cent to the member, and protected the spouse by awarding support.

11.21 Regulation 11(1) refers to (a) a“compensation payment” and (b) an “amount to be
transferred under an agreement between a spouse and a plan.” What is the difference
between them?

Compensation
payment

Commentary: the Regulation sets out some rules and assumptions for valuing
pensionsfordifferentpurposesand in different situations. Regulation 11(1)is referring
to (a) compensation payments madeby a member to a spouse under s. 66 of the FRA,
and (b) a transfer of an amount from a plan to a spouse under s. 80(4) of the FRA.

11.22 Regulation 11 governs cal culating compensation payments. It refersto a number of
assumptions but only requires the “possibility” of their occurrence to be taken into
account. Isn't “possibility” too vague aword?

Valuation
assumptions
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11.23

Tax

11.24

Commentary: the formula is an adequate direction to an actuary to calculate the
present value taking into account future contingencies. The actuary will not, e.g.,
simply assume changes in contingencies will be fixed on the entittement date or the
retirement date. The calculations will be weighted to take into account possible
occurrences at different times.

Regulation 11 doesn’t refer to the impact of tax on valuing a pension. Shouldn’t tax
consequences be taken into account when determining the present value of the future
pension benefits?

Commentary: yes. Regulation 11 doesn’t provide a restrictive list of assumptions to
take into account when determining the present value of future pension benefits. It
directs that the prospect of some future events, such as benefitupgrades,should be
taken into account to provide direction on anissue of B.C. law that was in dou bt before
the Regulation was promulgated.

Other aspects of the calculation should be carried out in accordance with accepted
actuarial principles. Refer to standards published by the Canadian Institute of
Actuaries.

The impact of tax, for exam ple, should be taken into account even though notlisted in
Regulation 11. [Park v. Park, (2000) 73 B.C.L.R. (3d) 153 (C.A))]

We have received a Form 2 and an agreement dividing an unmatured pension. We
have registered the spouse as a limited member. One of the terms of the agreement
provides that the member has the right to buy-out the spouse. What obligation does
this place on the plan? Can the parties agree to such an arrangement?

Right to

buy out
spouse

11.25

Commentary: the parties can enter into this agreement. The limited member
designation for an unmatured pensionin a defined benefit plan provides for a deferred
division of the pension. Itis open to the spouse to subsequently waive an interest in
the pension and there is no restriction on when the waiver may be made. [FRA, s.
80(1)(b)]

The plan is protected in any event by the obligation to send a Form 6 notice to the

member if the limited member elects to take a transfer of the commuted value of the
pension some time after the member becomes eligible to retire.

The agreement dividing the pension sets out the interests of the spouse and member
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based on the assumption tha the member will pay tax on the whole amount. But the
legislation requires the plan to make separate withhol dings from the member and the
spouse, which leads to a different result. What should the plan do?

Agreement
divides
pension
ona

net basis

Commentary: [See para. 12.1]
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A court order can vary some aspects of pension division. A court can, for example,

(a) vary the share of the pension the spouse receives under s. 65(3) of
the FRA, or

(b) vary the portion of the pension that is attributableto the marriage
by revising the proportionate share formula.

A court is also empowered to modify aspects of pension division under Part 6 of the
FRA where the default rules would produce an inappropriate result. [FRA, s. 75.1]

But this is an extraordinary power. A court will be reluctant to depart from the
methods set out under Part 6 exoept in extreme cases where the legislated rules will

produce an unfair result. The datutory methods are designed to protect the interests
of the spouse, member and plan. Departuresfromthe statutory division methods may
well prejudice one of these parties. Note, however, that there must be a specificfinding
that the usual rules unde Part 6 are inappropriate because of sonme special feature
of the terms of the plan. It is not a jurisdiction to depart from the legidative rules
simply because the parties would prefer some other method of pension division. S.
75.1 was designed to ensure that the court retained a jurisdidion to deal with
unexpected provisionsin pension plans.

E.g., a court could order that more than 50 per cent of the member’ s pension
be transferred to the credit of the spouse, but in most cases thiswould defeat
the policy of the legislation to protect retirement income for both spouse and
member .

The legidlation providesthe court with flexibility to make an appropriate order inthe
circumstances, but the court must bevigilant to see that the order is consistent with
the policies sought to be advanced by the legislation. Before Part 6 cameinto force,
courts refused to make orders binding on plans. Plans were regarded as innocent
third parties. Courtswill continue to make sure that orders do not prejudice plans.

Moreover, every departure fromthe rules set out in Part 6 carries with it somerisk.
The change might upset the basis upon which the plan is funded, for example. Or the
change might make it more difficult and more expensive for the plan to administer the
pension division simply because the plan will not be ableto rely upon the systems put
in place to give effect to Part 6 divisions,

A person requesting an order that substantially departs from the methods of division
set out under Part 6 should consider giving the plan notice of the application,
although thisis not strictly necessary under either federal or provincial legislation.
[FRA, s. 75.1; Lang v. Lang, (1993) 13 O.R. (3d) 534 (Ont. Gen. Div.)]
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The court order sets out the interests of the spouse and member based on the
assumption that the member will pay tax on the whole amount. But the legislation
requires the plan to make separate withholdings from the member and the spouse,
which leads to a different result. What should the plan do?

Court order

divides
pension
ona

net basis

12.2

Commentary: the order is inconsistent with the requirements of the ITA and Part 6 of
the FRA. The tax provisions in the order are based on the kinds of arrangements that
were necessary before changes to the Income Tax Act were introduced and before
CCRA'’s policy on this issue was settled. Itis clear now, however, that under the ITA
each of the parties is responsible for taxes payable on their respective shares. Part 6
requires separate withholdings. [FRA, s. 76(3)]

The plan should
1 explain the problem to the member and spouse,

! recalculate entittement by applying the proportionate share formula to the

gross pension,

! showthe member andspouse theamount theyare entitled to on a net basis,

after making separate source deductions (this will usually resultin no change,
or larger shares for spouse and member), and

! have them agree to the variation.

We have received a court order dividing the pension, but it does not refer to Part 6 of
the FRA. Isthe order binding on the plan anyway?

Court order

doesn’t
Part 6
applies

say

Commentary: yes. Part 6 of the FRA appliesin any casein which the spouse is entitled
under Part 5 of the FRA to a share of a pension (unless the parties expressly agree, or
the court expressly orders, that Part 6 does not apply). [FRA, s. 71] Provided the
agreement or courtorder indicates thatthe pension is to be divid ed, there is no need
for an express referenceto Part 6 for the agreement or orderto be binding on the plan
(although it is obviously better practice if it does). [See paras. 1.5,1.7 and 11.3]
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12.3 We have received a court order that gives the spouse 100 per cent of the member’s
pension. Isthat avalid order under the legislation?

Court order
gives all
to spouse

Commentary: yes.

Member and spouse are limited in what they can agree to by the 50 per cent ceiling.
[See para.11.10-11.12] A court, onthe other hand, can reapportion entitlement to give
the spouse any portion of the pension up to all of it,under s. 65 of the FRA.

As amatter of policy,a court should bereluctantto make such an order. Itis important
to protect the nature of the pension, which is to provide retirement incom e for both
spouse and member. One situation where the order would be appropriate, and
consistentwith the policy of protecting retirementincome for the spouse and mem ber,
is where the member has two pensions. Allocating all of one pension to the spouse
mightbe avery sensible way of apportioning entitlementin such acase.[See also para.
11.12]

12.4 When should a court order the division of pre-marriage pension accrual s?

Pre-marriage
pension
accruals

Commentary: [See para. 2.23 and 2.25]

12,5 Our plan isadefined benefit plan. We have received a Form with an order attached
that provides that the pension is to be divided under Part 6, says that the value of the
pension is $36,000 and that the spouse isentitled to 1/3 of tha. This makes no sernse
in terms of the requirements of Part 6. How do we administer this pension division.

Insufficient
information to
divide

Commentary: send the spouse and member a notice under FRA Regulation 3(3)
explaining that the materials filed do not provide enough information to divide the
pension. Explain the problem. Thenoticemust be sentwithin 30 days ofreceiving the
Form 2. [See para. 12.6 on revising the obligations under a court ord er]
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12.6

The plan sent the member and spouse a notice under Regulation 3(3) explaining that
the materials filed do not provide enough information to divide the pension. The
spouse and member are in agreement about how the order should berevised. Do they
have to apply for a new order before we can act on their agreement?

I nsufficient
information to

divide

12.7

Invalid

Commentary: no. You can acton their agreement without anew order.Parties can vary
the terms of a court order by agreement to the extent thatit applies to them and not
third parties. All the plan would require in this case would be written instructions
signed by both the spouse and member. It might be easiestfor the plan to set outthe
new instructions and request the spouse and member to sign acopy and return it.

Weare adefined benefit plan. We have received aForm 2 and acourt order providing
for an immediate transfer of the spouse’ s share from the plan, but the member is not
yet eligible to retire (and this option is not available under Part 6 until the member
becomes eligibleto retire). Wha are our obligations?

court order

12.8

Commentary: you are correct thatunder Part 6, atransferofthe commuted value ofthe
spouse’s share of a pension in a defined benefit plan is not available until after the
member becomes eligible to retire. [FRA, s. 74] Technically, acourt can make an order
departing from the Part 6 rules, butthe jurisdiction depends upona finding that some
aspect of the plan’s terms makes the default rules inapplicable, which is not the case
on thesefacts. [See Ch12,Intro.] Consequently,you should advisethe partiesthat the
order does not comply with the Act.

The member has retired and the parties have provided us with an excerpt from the
judge’ s “ Reasons for Judgment” which sets out some pretty vague guidelines about
determining the spouse’ sshare. It’snot clear if thisis meant to be adirection to apply
the Part 6 rules, or avariation of them. What should we do?

Entered order

required

Commentary: the plan’s obligation to assistin dividing the pension arises when it
receives from the parties either (a) a written agreement dividing the pension, or (b) an
entered court order. The Reasons forJudgment are not the same thing as an entered
order.
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After a judge hands down a decision, the parties must then take the steps necessary
to have the decision recorded in the form of anorder. That order must beentered in the
registry. Only then is it binding on third parties, such as the plan.

Until the partiesprovideyou with the entered order, theformer spouse mustlookto the
member for the spouse’s share of the pension.

However, since you now have notice of the spouse’s interest, it would be prudent to
deduct the spouse’s share from the payments to the member and retain them in an
interest bearing account pending receipt of an entered order.

Once the entered order is delivered to the plan (with Form 2 and the administrative fee,
if required), payments (including accrued arrears) can be made directly to the spouse.
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Part 6 of the FRA requires forms (set out in the Regulation) to be used for dividing
pensions. [ See Appendix B for the forng|

Form 1, “ Claim of a Spouseto Interest in Member’ s Pension” notifiesthe plan that
the spouse hasan interest in the member’ spension. Oncetheplan receivesthenotice,
the plan is under an obligation (a) to provide the spouse with information about the
pension, and (b) to give the spouse advance notice before it acts on a direction
received from the member in connection with the pension.

Form2, " Request for Designation asLimited Member of Pension Plan” isused after
the spouse’ sinterest in the pension has been recognized by agreement or court order.
The Formdirectsthe plan to register the spouse asa limited member. Itisusedif (a)
the pension is matured, or (b) if the pension isin a defined bendit plan (or hybrid
plan) and is unmatured. [ See Chapter 2]

Form3," Request for Transfer from Unmatured DefinedContribution Plan” isused
if the member has not yet retired and the pension isin a defined contribution plan.
After the spouse’s interest in the pension has been recognized by an agreement or
court order, the form is used to direct the plan to transfer the spouse’s share to
another pension vehicle, such as an RRSP. [ See Chapter 3]

Form 4, “Request by Limited Member for Transfer or Pension” is used for an
unmatured pension in a defined benefit plan. After the spouse is registered as a
limited member, this form is used to select the method of division for the pension
(either an early retirement transfer, or a separate pension payall e when the member
retires).

Form 5, “Request in Relation to a Matured Pension Divided under an Agreement
or Court Order made Before July 1, 1995,” allows a spouse, who is entitled to an
interest in the pension under an agreement or order made before Part 6 came into
force, to direct the plan to administer abenefit split of the pension once the member
retires.

What should an administrator do when the Form received isincomplete?

Incomplete
or invalid

Forms

Commentary: an administrator must actwithin 30 days of receivingaForm.[FRA, Reg.
3(3)] Ifthe Formisincomplete, the administrator should promptly so inform the party
that submitted it.
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If the administrator does not act in 30 days, the spouse and member are at liberty to
bringcourt proceedingstocompeltheadministrator to act (althoughin mostcasesthey
will phone first). [FRA, Reg. 4] Ifthe administrator failed to actbecause the Form was
defective,but didn’t advise the parties of thereason,acourt might beinclined to award
costs against the administrator for causing needless proceedings to be broug ht.

13.2 What should the plan do if the Formisn’t valid? E.g., what happensiif
1 the plan administrator recei ves aForm without an agreement or order?
1 the plan administrator receives an agreement or order without a Form?
1 the Form isincorrectly filled out?
1 the plan administraor is sent the wrong Forms?
Invalid
Forms
Commentary: each of these is an example of an invalid application. The plan
administrator cannot rely upon an invalid application.
The plan administrator is required within 30 days of receipt to advise the spouse and
member that the application is d efective. [FRA, Reg. 3(3)] In most cases, the problem
can probably be rectified by a quick telephone call. But,if notrectified,the legislation
clearly requires anoticeto be sentin the timerequired. The Regulations do not set out
a form of notice. Plans will find it convenient to develop a standard form for this
purpose.
13.3 What isthe plan’s position if it acts on an invalid notice?
Acting
onan
invalid
Form
Commentary: the FRA protects an adm inistrator from liability if the administrator acts
in good faith on anotice,order oragreement. [FRA, s.85] Noplan oradministratorwho
acts in good faith on a notice, order or agreement is liable.
13.4 Canacourt award costs against a plan that forces a spouse to get an order?
Court
costs
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Commentary: yes. It can do that under the general power of a court to award costs
when legal proceedings take place.

13.5 Shouldall of the prescribed Forms be flowing through the pension plan administrator
or can the holder of the pension funds dea directly with the member or limited
member in obtaining appropriate Forms?

Who gets

the Forms?

Commentary: the legislation refers to the obligations of the plan administrator.
Typically thefirst Forms will be sent to the administrator. Thereis no prohibition on the
administratordirecting the parties to deal directly with the holderof the pensionfunds.

13.6 Why do the Forms ask for the date of separation?

Relevance

of the

date of

separation
Commentary: pension division isavailable only after marriage breakdown. Requiring
information about the date of separation reassures the plan that there has been a
marriage breakdown. The date of separation,however,is notused as areference point
fordetermining pension entittement unless the spouses have agreed, or the courthas
ordered, that the entitlement date be determined by the date of separation (very rarein
B.C.).

13.7 WhenaplangetsaForm, doesthe Form haveimmediatelegal effect? Regulation 3(3)
says a plan must notify spouse and member within 30 days if it cannot act on the
Form. Doesthat postpone the effective date of the Form?

Time a

Form takes

effect

Commentary: the Form is effective from the date of receipt. If, e.g., the pension has
matured and is being paid, the limited member is entitled to a share of the payment
made in that month (if made after the Form is received),not the next month. The 30 day
periodis alimitation period. If the plan doesn’t act within that time, eitherthe spouse
or the member can get acourt order compelling it to act. The 30 day period does not
act as a postponem ent of the effective date of the Form.
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13.8 Form 1 saysthe spouse is daiming an interest based on FRA s. 56. Does that mean
there must be a triggering event under the FRA (a separation agreement, a s. 57
declaration, or an order of divorce or nullity) before Form 1 can be submitted?

Triggering
event not
required

Commentary: no. S. 82 of the FRA provides that a limited member, “or a spouse
claiming an interest in a pension who has delivered to the plan a notice in the
prescribed form” is entitled to information as well as advance notice of future steps
taken with respect tothe pension.

Nothing in the legislation restricts who is “a spouse claiming an interest.”

By using the Form 1,the spouseis stating that thespouseisinthe processof claiming
an interest under the pension in accordance with the FRA and that there has been, or
will eventually be, a triggering event.

13.9 Canthe Forms be placed in a computer?
Computers

Commentary: yes, so long as any deviation from the Forms setout in the Regulation
is not calculated to deceive. [Interpretation Act, s. 28(1)]

13.10 If the spouses agree not to divide the pension, should they send a copy of the
agreement (or court order) to the plan?

Agreement
not to
divide

Commentary: ifaForm 1 has been filed, then to remove it aletter should be sent to the
plan by the person who filed it, and it would be useful if relevant portions of the
agreement or court order are attach ed.

13.11 Legidation doesn’t require the agreement or order to be attached to the Forms. Why
do the Forms make tha requirement?

Attaching the
agreement
or order to
the Forms
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Commentary: the PBSA provides that a person claiming to be entitled to receive a
benefit under a pension plan has the onus of proving to the satisfaction of the
administratorthat the claimant is entitled to the benefit. [PBSA, s. 65] A necessary part
of establishing entitlement when a pension is divided is to produce the agreement or
court order. If the agreement is not attached to the Form, a prudent administrator
should request something in writing, signed by both spouse and member, setting out
their arrangem ent for dividing the pension. [See also para. 1.5]

13.12 What constitutes a separation agreement? Isit enough for the parties to draw up and
sign their own agreement, or does it need to be certified or notarized?

Separation

agreements

13.13

Commentary: the FRA does not set out the requirements that must be met for an
agreement to qualify as a separation agreement. It is an issue that has been
considered, but not yet finally resolved, in case law under the FRA.

Forthe purposes of Part 6, not agreat deal of formality is called for. The parties
are free to draw up and sign their own agreement dividing the pension. There
is certainly no need for the agreementto be certified or notarized. [See para. 1.3]

My spouse has entitlement to pensionsintwo different plans. Arethere special rules
for dividing pensionsin this case?

Entitlement
to pensions

intwo
different
plans

13.14

Commentary: each pension must be treated separately. Each plan must receive
separate Forms.

What happens if the Forms are not submitted in atimely fashion?

Late filing
of Forms

Commentary: thereis notime limitunderthe legislation for submitting the Forms. The
approach adopted for determining aspouse’s share of pension entitlement means that
entittement is not going to change depending upon when the plan receives the
appropriate Form. Problems will arise if the Form is delivered after something has
happened (the member has died, the limited member has died, the member has reached
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13.15

If the
Forms
are not

aretirement date, themember has retired). A spouse may find that payments due the
spouse have been made to the member or another.

The spouse will have a claim against the recipient of the payments and, perhaps,
againstthelawyer who might havebeen negligentin notdelivering the notices,but not
against the plan. The plan’s obligations arise when it receives the correct Forms
(although a plan that receives notice of an order or agreement without the correct
Forms will sometimes be placed in a difficult position). [See para. 13.15]

The member and the spouse agreed, orally, that spousel would be beneficiary of the
pension. But the member died before changing the designation. When the member
died, the member had a common law relationship with spouse2.

submitted

13.16

Commentary: so far as the plan is concerned, the dispute does not concern it. If
spouse2 qualifies as a spouse, the preretirement survivor benefit is paid to spouse2.
Spousel's rights would affect the plan only if the appropriate Form, together with a
written agreement or court order, isreceived.

Spousel may have rights against spouse2, and may be able to assert priority over
spouse2, butinthe examplecited above,willhave to obtain acourt orderto doso.[See
para. 11.4]

Ifthereis an orderor agreementdividing the pension, this should be served on the plan
promptly. In the absence of a restraining order, a Form 1, or service of the order or
agreement made before the member’s death,the plan has no obligationto protect the
interests of the former spouse. [Chaissonv. Chaisson (1997), 33 R.F.L. (4th) 205 (Ont.
Gen. Div.)]

What should aplandoif it receivesan order dividing the pension that wasmade before
Part 6 of the FRA came into force (i.e., before July 1, 1995)?

Orders made

before

July 1, 1995
Comm entary: [See para. 14.1]

13.17 Wehavereceived aForm 1 from someone purporting to be the spouse of the member.
Isthere anything wecan (or should) do to double-chedk whether thispersonisin fact
the spouse?
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Verifying

identity

13.18

Commentary: in most cases, you are protected by the requirement to give notice in
Form 6 to the member. If the member has any concerns, the member should contact
you.

However,s.650fthe PBSA authorizes the plantorequestany person claiming abenefit
under a pension to produce evidence to establish theclaim. The practice adopted by
some plans is to request a certified copy of the marriage certificate from the spouse
who sendsina Form 1,to ensure that the spouse has status to make a claim.

The marriage of the member and spouse ended 5 years ago. The spouse obtained a
court order for a share of the pension, but never served it on the plan. The member
retired 2 years ago and took ajoint annuity with spouse2. What is spousel entitled to?

Order not
served on plan
until after member

retired

13.19

Form1l

Commentary: Spousel is entitled to a proportionate share of the member's pension,
and if spouse2 survivesthe member, of the survivor benefit. Itis open to the plan at its
election, however, to commute spousel's interest to establish separate pension
entitlement now, or when the mem ber dies. [See para. 5.8]

The spouse requested a Form 1, which we sent out. It wasnever returned to us. The
employee has now quit and directed that pension entitlement be transferred from the
plan. What are the plan’s obligations? Are we required to alert the spouse?

requested but

not filed

13.20

Commentary: no. The plan is under a fiduciary obligation to the member not to
disclose personalinformation to third parties, including the member’s spouse. Part 6
of the FRA changes that, but only once you have the Form 1.

The employee quit and directed that pension entitlement be transferred from the plan.
The spouse has now filed a Form 1. Are we under an obligation to tell what was
transferred and to where?
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What information
must be disclosed

Commentary: no. The obligation on the planis only to provide information to valuethe
pension. [Reg. 14. See para. 15.20]

13.21 The spouse has an order dividing the pension that was madein 1992. The spouse has
now sent in aForm 1 and requested information about the pension. Are we obligated
to provide that information?

Form1and old
orders and
agreements

Commentary: yes. A spouse claiming in interest in a pension is entitled to this
information after sending in a Form 1. [FRA, s. 82] In this case,the spouseis claiming
an interest. It is irrelevant that the interest arises under an order made b efore Part 6
came into force.

13.22 We havereceived a Form 1 from the member’s common law spouse together with a
request for information. Can we provide it?

Common law
spouse
requests info

Commentary: notif the claim is under the B.C. FRA. In the absence of legislation,the
plan owes a fiduciary obligation to the member not to disclose information withoutthe
mem ber’s consent. Part6 oftheFRA requires aplanto disclose prescribed information
upon receiving a Form 1 from a “spouse.” However, acommon law spouse does not
qualify as a “spouse” under Part 6. Consequently, you cannot provide information
about the pension without the member’s consent, unless the parties have made an
agreement under FRA, s. 120.1. [See para. 1.1]

Unmarried parties would have greater rights to information under the federal Pension
Benefits Division Act. [See para. 1.1]

13.23 We have afile wherethe spouse sent in aForm 2 with a Divorce Order attached to it,
but nothing that deals with the pension.

On another file, the former spouse of a member has claimed an interest in the
member’s pension and sent in a Form 2. Their marriage ended years ago, and the
agreement dividing their property did not mention the pension.
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Are either of these spouses entitled to become limited members and request pension
division?

Order/agreement
silent about
the pension

13.24

Commentary: a plan cannot register aspouse or former spouse as a limited member
unless there is an agreement or court order dividing the pension. An agreement or
court order that is silent on that point is deemed to allocatethe entire pension to the
mem ber. [FRA, s. 71(3). See paras. 1.5,11.15 and 14.14]

[For the rules that apply to CPP, see para. 11.18-20]

The member and spouse’ smarriage ended | ast year, and they entered into aseparation
agreement dividing the unmatured pensionin adefined benefit plan. The spouse died
before the forms to make the spouse a limited member werefiled with the plan. Can
the spouse’ s personal representative file theforms on behalf of the deceased and have
the spouse’ s share transferred to the estate?

Agreement not
served on plan
until after spouse

died

Commentary: yes. The agreement is sufficient to vestan interestin thepensionin the
spouse. Processingtheformsis aprocedural requirement, nota substantiveone. The
chief concern about delay in filing forms is that (a) payments may be made under the
pensionbeforethe planreceives notice ofthespouse’sinterest,and (b)the spouse may
have difficulty recovering the spouse’s share from the recipient. [See also paras. 15.6
and 15.12]
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The British Columbia legislation does not apply automatically to agreements and
ordersdividing pensions that were made before Part 6 came into force July 1, 1995.

However, if the order or agreement provides for a division of the pension by the
member, after retirement, paying a share of each monthly pension cheque to the
former spouse (sometimes called in B.C. a* benefit split” of a Rutherford Order) the
former spouse can requirethe plan to administer the benefit splitby deliveringaFarm
5. [ See Appendix B]

The parties can also agree to have Part 6 apply to the order or agreement (if the
pension has not yet matured). [FRA, s. 80(2)] In some situations, the parties are
deemed to have agreed (as explained more fully in this Chapter). [FRA, s. 80(2.2)]

14.1 Theformer spouse hasacourt order dividing the pension by abenefit split. The order
was made before July 1, 1995. Does the former spouse have rights under the
legislation?

Pre-July

1995 order or

agreement:

opting in

Commentary: the legislation allows opting in for pension division agreements and
orders made before July 1, 1995.

After the member retires

Afterthe member retires, the spouse canrequirethe plan to administer the b enefit split.
[FRA,s.76(4)] The spouse would file Form 5. The spouse’s share, and other matters,
will be determined by the courtorder oragreement. In all other respects,this situation
is no different than had the agreement or court order been concluded after the
legislation came into force.

Form 5 can be filed at any time. Itis not necessary to wait until the mem ber retires. If
Form 5 is filed before the member retires, the Plan would register the spouse as a
limited member of the plan, entitled to information and a division of the pension by a
plan-administered benefit splitunder FRA, s. 76.In this case,the limited member is not
entitled to the pension division options available under FRA, s. 74.

Before the member retires

Before the member retires, the spouse and member can agree to optinto Part 6. [FRA,
s.80(2)] They will do this by filing the appropriate form (a Form 2 for a defined benefit
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plan oraForm 3foradefined contribution plan) and related material. The plan will also
want a letter signed by the spouse and member that says they agree to opt in under
FRA, s. 80(2) (unless FRA, s. 80(2.2) applies).

To the extent that the court order or agreement is relevant to the mechanisms for
division under the legislation, it applies. Some parts of it will be irrelevant, such as a
requirement saying the spouse is entitled to survivor benefits after receiving either a
transferof entitlementoraseparatepension.[Seealso para.14.12] Aftereither of these
events,thespouse should no longer be entitled (unless specifically designated by the
member) to any sharein themember’'sremainder of the pension). [FRA, s.72(3)and (4)]

Typically,the well-drafted agreement orcourt order will indicate which parts become
inoperative when the spouse receives a separate share.

Part 6 provides atemplate for bringing the original pension division arrangement into
Part 6. [FRA, s. 80(2.1)]

Deem ed to o pt-in

Part 6 also provides thatif the original order or agreement contains a term that places
an obligation on the member to sever the spouse’s sharefrom the member’s pension
(avery common term), that term is conclusively deemed to bean agreement to optinto
Part 6 of the FRA. [FRA, s. 80(2.2)] The member’s agreement to have Part 6 apply to an
order or agreement made before July 1, 1995, consequently, is not necessary if the
agreement places an obligation on the member to sever the spouse’s share of the
pension whenever that becomes possible.

There are sometimes problems in cases where the formula determining the spouse’s
share is ambiguous. This is often the situation when the pension being divided is in a
defined contribution plan and a Rutherford formula has been used. [See para. 14.2]

The spouse’s share is determined by the formula set out in the agreement or court
order. In some situations, however, the formula is only intended to apply when the
member retires, and is not applicable to division at an earlier date. In these cases, the
plan should simply advise that it requires the joint direction of themember and spouse
(or acourt order)concerning the proportionate share.

14.2 We are a defined contribution (“money purchase’) plan. The parties have an
agreement made before July 1, 1995 dividing the pension. It requires the member to
sever the spouse’ s share when that becomes possible, so the parties are deemedto opt
inunder s. 80 (2.2). The agreement, however, says that the pension must be divided
by a Rutherford order. How does that work?

Opting-in
toa

DC plan

Commentary: the reference to a Rutherford order incorporates a formula for
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determining the spouse’sshare which is very similarto theformula used under Part 6,
except that, unless the agreement or order otherwise provides, for agreements or
orders made before July 1,1995 thespouse is also entitled to a share of pre-marriage
service. [Mailhotv. Mailhot, (1988) 18 R.F.L. (3d) 1 (B.C.C.A.). See para. 2.23]

Under Part 6, after opting in,the former spouse will be entitled to atransfer of the share
to a prescribed pension vehicle. [See Chapter 3 and Chapter 7] The amount to be
transferredmustbe determined using the Rutherford formula,determined as of the date
the plan receives the agreement and a Form 3 (unless the parties otherwise direct, or
a court otherwise orders).

Unless the agreement or order otherwise specifies, this is the formula to be used for
determining the spouse’s share:

»*AlIB
where

A= all years of service (including fractions) in which pension entittement
accrued, from the date the member entered the plan to the spouse’s
entittement date, and

B = all years of service (including fractions) in which pension entitlement
accrued, from the date the member entered the plan to the date the
parties elect to optin to Part 6.

The denominator of the formula mustbe determined as of the date of the opting in-i.e.,
the date the plan receives the Form 3 with the original agreement (and the opt in
agreement, if required). [See para. 14.1] If the member ceased to accrue pension
entittement at an earlier date, thenthe denominator would be determined by the earlier
date.

14.3 Does Part 6 apply if the spouses separated before July 1, 1995?

The spouses

separated

before

July 1, 1995
Commentary: the date of separation is notdeterminative. The determinative factoris
the date of the order or agreement dividing the pension. If the order or agreement
dividing the pension is made after July 1,1995,then Part 6 applies (exceptto the extent
that its provisions are varied by the order or agreement). If the order or agreement is
made before that date, Part 6 will apply only if the spouse and member agree to opt in
(or are deemed to optin: see para. 14.1).

14.4 The member and spouse have an agreement made in 1993 dividing the pension by a
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Rutherfordbenefit split. The member hasnot yet retired, but does not want to opt into
Part 6. What rights does the spouse have?

If the
member
won'’t
optin

Commentary: the spouse has the right to be designated a limited member of the plan
and have the plan administer the benefit split when the member retires, by delivering
a Form 5to the plan with the agreement. [FRA, s. 76(4), s. 72. See para. 14.1]

If the agreement provides that the pension is to be severed when that becomes
possible,then the parties are deemed to opt in to Part6, making additional methods of
pension division available to the spouse. [See para. 14.1]

145 Why would the member want to agree to opt in?

Member’'s
best interests
tooptin

Commentary: mem bers are often reluctantinthese casestoagreetooptin.Butusually
itisin the member’s best interests.

Opting in means that the member can make decisions respecting the pension that fit
the member’s personal situation. E.g.,the PBSA requiresa member to electa pension
with a survivorship option for the member’'s current spouse (spouse2), but spousel's
rights complicate this and make uncertain the extentto which spouse2 is protected.
Opting in means that once spousel has received a share of the pension, the member
can take a survivorshipoptionon spouse2that would be free of any claim by spousel.

The former spouse benefits by being able to access separate pension entitlement.

14.6 The member has decided to have the pension commence. We have on file an
agreement dividing the pension by a Rutherford order and requiring the member to
sever the spouse’ s share if that is possible, but neither party has taken the necessary
stepsto do that. Canwe simply ignore theagreement?

Obligation
to sever

in agreement
or order
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14.7

Commentary: no. The agreement places an obligation on the plan as well as on the
member. You must advise the member in writing that you can’t act on the retirement
election until (a)the optin has taken place,or (b)the spousewaives the application of
that part of the agreem ent.

Our plan hasreceived aForm 5 and a separation agreement made before July 1, 1995
is attached to it. The member has retired. What share does the spouse get: the
proportionateshare set out in the Pension Division Regulation? or the share stipul ated
In the separation agreement?

Proportionate

Share

14.8

Arrears

Commentary: the share stipulated in the separation agreement.

S.76(4) allows aspouseto have aplan administer the benefit splitin accordance with
S. 76. S. 76(1) provides that a spouse is entitled to a proportionate share of benefits
paid under the pension. Theformulafor determining the prop ortionate shareunder Part
6 is overridden by an agreement or court order. [See FRA, s. 70(1), definition of
“proportionate share.” See also para. 11.6]

The member has not made all payments to the spouse required under the court order.
Can a spouse who files a Form 5 with a plan recover the arrears from the plan?

Commentary: no. [See, e.g., Swan v. Canada, (1998) 47 R.F.L. (4" 282 (F.C.A.)]

The spouse is entitled to receive from the plan the proportionateshare ofbenefits paid
under the pension only afterthe Form 5is filed. The plan’s obligation to pay the spouse
starts from the date thatthe form isreceived. [FRA, s.76(1)] The plan has no obligation
to pay the spouse a share of benefits paid before the Form 5 was filed. (The plan may
be responsible for arrears, however, if it had notice of the agreement or court order
dividing the pension and made payments contrary to its requirements).

The spouse’s claim is against the member (or, if the member has died, against the
member’s estate) who may be required to compensate the spouse. [See FRA, s.
66(2)(c)); Vestrup v. Vestrup, [1999] B.C.J. No. 1057 (S.C.); Leppard v. Leppard, [1991]
B.C.J.N0.1053 (S.C.)] Orthe arrears may be takeninto consideration when determining
acompensation payment for the spouse forwaiving a share of the pension.[Penner v.
Penner (1984), 42 R.F.L. (2d) 402 (B.C.C.A))]
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Courts, however, have reserved to themselves ajurisdiction (under FRA, s. 65and 66)
to

(a) decline to award compensation for arrears if that would be unfair in the
circumstances (e.g., because of the quantum that had accumulated and the
retired member’s financial inability to repay it, or because the funds were used
to enhance family assets that are divided), or

(b) provide for their repayment in instalments.

Even if arrears are recoverable from the member, they may not be recoverable for a
periodduring which theretired memberwas paying support.[W.(R.S.)v.W.(A.T.),[1997]
B.C.J. No. 3065 (B.C.S.C.)]

While there is no responsibility on the plan to pay arrears or assist in their collection,
courts have madeorderstorecoverarrears by setting thespouse’s proportionate share
atahigh amount,torecoverthe arrears over a periodoftime from future payments,and
after that reducing the proportionate share.

14.9 The parties have been dividing the matured pension for several years now according
to a Rutherfor d-type court order made before July 1, 1995. The spouse has sent the
plan aForm 5 requesting it toadminister the benefit split. The member seemsto have
made a mistake—-in the member’ s favour—calculating the spouse’s share. We have
advised the member of this and the member has threatened to sue us. What is our
obligation?

Form 5 and
calculating the
spouse’' s share

Commentary: onceyoureceivethe Form 5, your obligation is to administer the benefit
split and pay the spouse the correct amount. [See paras. 11.25 and 12.1] The spouse
probably has a claim for arrears against the member.

14.10 Our plan hasreceived a Form 5, and a court order made before July 1, 1995 attached
to it. The member has retired. The court order requires the member to designate
spousel beneficiary of the survivor benefits, but the member hastaken ajoint annuity
with the new spouse (“ spouse?”).

Survivor
benefits

Commentary: thisfact pattern presents a complex problem. Rights willdepend upon

1 the terms of the court order,
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Deemed

whether the plan had notice ofthe court orderbeforethe member made
the election,

whether the terms of the plan allow for spousel to be designated
beneficiary of the survivor benefits.

Pensionentitlement,including rights to asurvivor benefits, are subjecttoacourt order
or agreement dividing family property. [PBSA, s. 63 and 64] Therefore,

1 if the plan had notice of the order, it should have required spousel to
be designated beneficiary of the survivor benefits.[Low v. Edgar, (1990)
28 R.F.L.(3d) 318 (B.C.S.C.); see also Baxterv.Baxter,[1995]B.C.D.Civ.
1676-01 (S.C.); Gilman v. Gilman, (1995) 158 N.B.R. (2d) 123,406 A.P.R.
123 (N.B.Q.B.); Suchostawsky v. Metropolitan Life Insurance Co., (1993)
41 A.C.W.S. (3d) 1064,[1997] O.J. No. 1650 (Ont. Gen. Div.)] Spousel
may have a claim against the plan.

if the plan had no notice of the order, spousel may have aclaim against
themember,the member’'s estateand spouse2.[Munro v. Munro Estate,
(1995) 4 B.C.L.R. (3d) 250 (C.A).)]

Part 6, however, protects the interests of spousel. It provides thatspouse2 holds the
survivor benefits in trust for spousel. [FRA, s. 83]

A plan that receives a Form 5 in these circumstances should consider exploring with
the parties possibilities of recalculating the pension to provide, e.g., spousel with a
single life pension and a joint annuity for the member and spouse2 on the remainder
ofthe pension. Such an arrangement will requiretheconsent of spousel, spouse2and
the member. [See also Chapter 8]

Theparties' pre-1995 agreement hasa deemed retirement” provisionand requiresthe
member to sever the spouse’ sshare. Thespouse hasrelied on FRA, s. 80(2.2) and now
become a limited member of the plan. s the “deemed retirement” provision still in
effect?

retirement

14.12

Commentary: no. [For information on “deemed retirement” arrangements, see para.
2.48] Severing the pension results in ending the deemed retirement arrangements
(because the former spouse can directly access the share of the pension,
notwithstanding the member’s decision to postpone retirement). [See, e.g., Muzzillo v.
Muzzillo, 2000 BCSC 363 aff'd 2001 BCCA 44]

The member and spouse want to opt in to Part 6, but they want to change one part of
theorder. The orde requiresthe member to postpone retirement until age 60, but the
member wants to retire earlier than that. The spouse consents because, under Part 6,
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Changes

the date of the member’ s retirement cannot affect the spouse’ s separate rightsin the

pension. Can the paties do that?

to the old

order or

agreement

14.13

Commentary: theterm requiring the member to postpone retirement is an example of
a part of the order which is unnecessary under Part 6. The agreement made by the
spouse and member opting in to Part 6 should list that term as one that becomes
inoperable once the spouse becomes alimited member of the plan. Even if they don't,
the term should be regarded as void once the spouse becomes alimited mem ber.

The member and spouse want to opt in to Part 6, but they have agreed to reduce the
spouse’ s proportionate share set out in the order. Can the plan give effect to that
agreement?

Changing the
proportionate

share

14.14

Order
doesn’t
refer

to the
pension

14.15

Commentary: yes. S. 80(2) allows spouse and memberto agree to divide the pension
“in accordance with this Part.” They can agree, under FRA, s. 80(1), on a different
proportionate share than the oneset outin the pre-existing court order or agreement.

We havereceived from aformer spouse of amember aForm 5 and acourt order made
before July 1, 1995. The court order does not refer to the pension. The member has
retired. |sthe former spouse entitled to a share of the pension?

Commentary: maybe, but the spouse will have to produce something more. The
legislation, for the purposes of Part 6, deems an order or agreem ent that deals with
family property, but is silent about the pension, to allocate the entire pension to the
mem ber. [FRA, s. 71(3). See paras. 1.5 and 11.15]

Towhat extent isaplan bound by the terms of an order or agreement made before July
1, 19957

British Columbia Law Institute 109



Chapter 14: Agreements and Orders Made Before July 1, 1995

Old orders

and

agreements

are still
binding

Commentary: it is quitecommon for agreements and orders to require the mem ber to
obtain the spouse’s consent before retiring (or to give notice of an intention to retire,
or to obtain consent to the form of election made on retirement). These types of
contractual provisions are often unwisely ignored by both member and plan.

The purpose of provisions of this nature is to ensure that the election the member
makes protects thespouse’sinterestsinthepension. [Walker v. Walker, (1993)142 A.R.
374 (Alta. Q.B.)] If the member elects a single life pension, for example, the spouse is
prejudiced because the pension will end when the member dies.

Thesekinds of concerns do not ariseif divisionisunder Part 6,and the spousereceives
a share either in the form of a separate pension, or atransfer of the commuted value of
thepension.But wherethe agreement provides fora Rutherford-typedivision, the form
of the pension is averyimportant partof ensuring the division operates as intended.

Where the obligation isignored, the spouse would have remedies against the member
for breach of contract (see, e.g.,, Woodrow v. Woodrow, [1997] O.J. No. 2014 (Ont. Gen.
Div.) and, if the contract places trustobligations on the member, for breach of trust. If
the plan had notice of the agreement, the plan may be liable as well.

Another common contractual provision is the requirement that on retirement the
member elect to take the pension in the form of a joint annuity (a joint annuity will
provide continued benefits to the joint annuitant on the death of the member). If the
member fails to make the appropriate election on retirement, the sam e remedies would
be available.

However, in some cases the member is simply unable to make the required election.
The terms of the plan, or its governing legislation, may provide, for example, that a
survivor benefitis only available when the member has a spouse. This is true for most
federal public plans, as well as many federally regulated private plans. What happens
in these cases?

This was the situation that arose in Munro v. Munro Estate, (1995) 13 R.F.L. (4‘h) 139
(B.C.C.A.). The Court of Appeal held that, even though it was not possible for the
member to make the appropriate election, because the member had notinquired, he
was in breach ofthe contractual and trust obligations imposed on him by thepension
division arrangements. As such, the member’s estate was liable to the former spouse
to compensate for the pension rights loston the member’s death.

Similarly,if the plan is aware that theagreementor orderplaces a positive duty on the
mem ber to sever the spouse’s interest in the pension when that becomes possible to
do, the plan may be liable if it accepts the member’s election to retire without severing
the spouse’s share. [See para. 14.6]
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Because the plan has notice of the requirements of the parties’ pension division
arrangements, to allow the member to retire without (a) protecting the form er spouse’s
interest, or (b) obtaining the spouse’s written consent in advance, would be to
participate in the member’s breach of trust.
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15.1 Thelegidation sets out maximum amounts that may be charged by a plan to offset
costsof dividing apension ($500 for dividing apensionin adefined benefit plan; $150
for dividing a pension in a defined contribution plan; $650 for dividing a pensionin
ahybrid plan). Does the plan have to charge the administrative fee?

Waiving the

admin. fee?

Commentary: no.

It is not mandatory to charge a fee. [FRA, s. 81, Reg. 13] Some plans see this as a
service that should be made available to members.

Clearly,notall members will benefitfrom this service equally (since not all mem bers will
be married and not everyone’s marriage breaks up). Butplans provide other kinds of
services and benefits eventhough not all members will take advantage of them.
Some plans have indicated that they will not be charging an adm inistrative fee, or will
recognize situations where the fee, or part of it, should be waived.

15.2 Inwhat circumstances would it be appropriate to waive the administrative fees?

When to

waive

fees

Commentary:
Examples

1 aplanhasindicated it willconsiderwaiving the fee when the application
for division is late in the life of the pension (e.g., the member took a
single life pension and, at the time the Forms are received, the
guarantee period has expired).

aplan hasindicated it will onlycharge the fees once where the division
relates to two separate pensions in the plan (or separate pensions in
related plans).

some defined benefit and hybrid plans have indicated that they will
charge asmaller fee if the pension is matured.

The examples are not exhaustive.
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15.3 The plan has just recaved a request far information to vdue the pension. Can it
demand payment of administrative fees before the information is provided?
Charging
the fee:
when
information
isrequested?
Commentary: no. A planis requiredto provide informationto a spouse upon receipt
of a valid Form 1, which tells the plan that the spouse is claiming an interestin the
mem ber’'s pension. Administrative fees should not be charged until the plan is asked
to take a positive step in dividing the pension. The fee could not be charged on
receiving Form 1 becausethe pension may be divided in other ways thatdo notinvolve
the plan.
15.4 If aplanintendsto charge an administrative fee, when should it be charged?
When to
charge
the fee
Commentary: the correct time to charge the feeis
1 afterreceiving a Form 2 for an unmatured pension in a defined ben efit
plan or for a matured pension
1 after receiving a Form 3 for an unmatured pension in a defined
contribution plan, and
1 after receiving a Form 5 for a matured pension where marriage
breakdown occurred prior to July 1, 1995.
15.5 Who should be billed, the member or the spouse?
Who is
billed?

Commentary: the administrator should advise the member and spouse that it will not
act on the Form 2, 3 or 5 (as the case may be) until itreceives the administrative fee.

It is not the administrator’s responsibility to determine wh o should pay the fee, nor to
collect from member and spouse according to their responsibility to pay. And the
administratordoesn’t carewho pays the fee. If,e.g.,thespouse paystheentire amount,
itis up to the spouse, not the plan, to collect from the member.

British Columbia Law Institute 113



Chapter 15: Misc. Administrative Issues

15.6 Can the plan refuse to, e.g., register the spouse as a limited member until paid the
administrative fee?

Parties refuse
to pay the
administrative
fee

Commentary: yes. The plan may decline to process the forms until it is paid the
administrative fee. However, payment of the administrative fee is a procedural issue.
Once itis paid, entitlement will be determined by referenceto when the forms were first
submitted [See para. 15.12]

15.7 Doesthe administrative fee haveto be paid to the plan? Can the sponsor collect it on
behalf of the plan?

Paying the
administrative
feeto

the plan

Commentary: the legislationuses the words “paid to” the plan,but a plan sponsor can
collectit on behalf of the plan (the arrangement, in legal terms, would be characterized
as one of agency or assign ment).

15.8 Can the plan provide that the administrative fee be paid by instalments?

Paying by
instalments

Commentary: yes.

Just asitis up to the plan concerning whether to charge administrative fees at all, the
plan can decide how it wishes to be paid. Itcan insist on full paymentbeforeacting on
a direction to divide the pension, e.g., or it can accept another arrangement for
satisfying the fee.

The plan may also deduct instalments from benefits. This is not prohibited by s. 63 of
the PBSA (which voids any agreement to alienate or anticipate pension benefits)

because s. 63(3) recognizes an exception for property-sharing arrangements on
marriage breakdown. [See para. 2.29]

159 Arethe administrative fees subject to the GST?

GST
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Commentary: no. The Canada Customs and Revenue Agency has advised that the
payment of the administrative fee is exempt from GST.

15.10 Isthe administrative fee tax deductible?

Income tax
Commentary: CCRA has taken the position that the administrative fee is not tax
deductible.

15.11 Does paying an administrative fee offend the Income Tax Act?

Income Tax Act

Regs &

the admin.

fee
Commentary: no. The payment cannot be characterized as a“contribution” to the plan
and cannot be used as a deductible expense from the payer’s income tax. The
Registered Plans Division of the Canada Customs and Revenue Agency, however, has
indicated that it is acceptable as a payment to offset administrative costs.

15.12 The spouse sent in Forms 1 and 2 with an agreement dividing the pension. Form 2
was returned because the spouse couldn’'t afford to send in $500 to pay the
administrative fee. The spouse has now died. What are the rights of the spouse’s
estate?

Administrative

fee not paid

before spouse’s

death

Commentary: pension rights conferred by Part 5 and Part 6 of the FRA arise
automatically, although they require acourtorder oragreementproviding for pension
division before they would be enforceable againstthe plan. In this case, thereis a valid
agreement. Part 6 setsoutadministrativerulesto protect the plan,but failureto pay the
administrativefee does not affect the propertyrightitself. The planshould transfer the
spouse’s sharetothespouse’s estate on payment bythe personal representativeofthe
necessary ad ministrative fee. [See paras. 15.6 and 13.24]
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15.13 In addition to the maximum administrative costs that can be charged to a spouse and
a member, can additional expenses required to administer the routines surrounding
“limited membership” be charged to the pension fund (provided the pension plan
allows)?

Administrative
expenses
exceeding

the fee

Commentary: the administrative fee referred to in the legislation and the Regulation
represents the maximum amount that can be collected from the spouse and the
mem ber.

Additional costs incurred in dividing the pension—such as actuarial fees—could notbe
charged tothespouse or member nor deducted from the member’s pension. Similarly,
the plan could notrequire member and spouseto carry out at theirown expense duties
imposed by the legislation on the plan.

But the legislation in no way restricts arrangem ents made between sponsor and plan
concerning how general administrative costs are borne by the whole of the pension
fund.

15.14 Who isentitled to receive information from the plan (and when) in connection with a
member’ s pension?

Plan’s obligation
to provide
information:

who can

request
information?

Commentary: a spouse who files a Form 1 but who is not yet a limited member is
entitled to information on request. So would a spouse,where the agreement or court
order authorizes, orrequires the memberto authorize,the release of information.

In contrast, a plan is required to send information annually to a spouse who is
registered as a limited member, whether or not arequestis made. [FRA, Reg. 14]

15.15 My spouse hasapension. | want information about the plan so my lawyer can advise
me about options for dividing the pension. | haven't come to any decision about
whether to assert aclaim to the pension or, if so, how | wish my share to be satisfied.
Do | have to pay the pension plan for providing that information?
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Information
and the
admin. fee

Commentary: no.[See paras. 15.3-15.4]

15.16 | filed a Form 1 with the plan, but the plan has refused to acoept the Form until |
produce the court order or agreement tha provides for pension division. Are these
necessary?

Filing a
Form1l
without an
agreement or
court order

Commentary: no.

As apracticalmatter, no agreement or court order will be available untilthe partieshave
sufficientinformation to value the pension. The plan should be advised that if a court
application is necessary to compel the plan to accept the Form 1 and provide
information, the court will likely award costs against the plan.

Regulation 14 requires the plan to provide the spouse with information once a Form 1
is filed. Underthe old law, aplan could not provide thespouse with information without
the member’s consent.

15.17 | filedthe Form 1 and asked the plan to value the member’ s pension, but they declined
to do so.

Valuing the
member’ s
pension

Commentary: Part 6 only requires the plan to provide a spouse with the information
necessary tovaluethe member’s pension. However, whenitcomes time to transferthe
spouse’s share, the plan will have to do its own valuation.

15.18 The spouse has asked us (the plan) to place avalue on the pension. We arenot in a
position to value the pension assuming the memba’ s continued emp oyment, but we
are able to place a vdue on it assuming the member leaves enployment as of the
valuation date. Can we provide the spouse with that information?

Termination
value
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Commentary: nothing in the legislation prevents a plan from providing any form of
information. If the plan is able to provide atermination value, this will be of some use
to spouse and member. But to ensure that the parties are not misled, the plan should
state that

1 the value is based on assuming the member leaves employment as of
the valuation date,

thevalue differs from that whichwould be placed on it under Regulation
11, and

if greater accuracy is needed by the parties,they would have to have an
actuarial valuation performed.

15.19 Theplanisreceiving repeated requestsfor information about the same pension. Does
the legidation place any limits on when information may be requested?

Repeated
requests for
information

Commentary: the plan is only required to provide information once in each calendar
year. [FRA, Reg. 14]

The legislation is designed to protect the plan from being pestered. But aplan should
not insist upon strict compliance with this right where the protection is unnecessary.

E.g. the spouses negotiate a settlement under which the member will make a
compensation paymenttothe spouseand thespousewillwaiveall claims to the
mem ber’s pension. The spouse received information from the plan 6 months
before and would like an update to make sure the compensation payment is
accurate.

The plan gains nothing from adhering to its right to only provide information once a
calendar year. The Regulation should not be used to destroy sensible negotiations.

15.20 Wehavejust received aForm 1 with aletter from the spouse’ slawyer saying “welook
forward to receiving information from you.” The letter does not indicate what
information isrequired. What information does the plan have to give?

Kinds of
I nformation

Commentary: Regulation 14(1) saysthattheinformationmust be sufficientto valuethe
interest in the member’s pension. In mostcases, it will be sufficientto send
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1521

(a) a copy of the most recent annual statement about the member's pension.
[This is the information the plan is required to provide members under
Regulation 11 and 12 of the PBSA] If a copy of the annual statement is not
available, prepare a current statement showing contributions to date and
accrued service,

(b) a copy of themost recent explanation or summary of
1) theplan,
2) material amendments to the plan, and

3) relevant entitlements and obligations under the plan, [this is the
information the plan is required to provide members under Regulation
9 and 10 of the PBSA] and

(c) invite the parties, if they require more information, to indicate more
particularly what they need.

This is not a new issue. Pensions have been divisiblein B.C. since 1979. Plans have
over 22 years of experience with this kind of issue. Ordinarily,the spouse will retain an
actuary,who willdeal directly with the plan and willindicate precisely what information
is required.

Does a plan haveto disclose purely personal information about the member such s,
e.g., whether additional pension entitlement has been purchased after mariage
breakdown, or whether the member has appointed a new beneficiary? Isaplan even
allowed to disclose this information?

Information

purely

personal

to the
member

15.22

When to

Commentary: any information the plan has in connection with the member’s pension
must be disclosed to the spouse because the spouse also has aproperty interestinthe
pension. After the spouse’s interest in the pension is satisfied, there is no further
obligation to provide inform ation about the member’s pension.

Must a plan send information sufficient to value the interest in the member’ s pension
immediately on receiving Form 1?

provide the
information
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15.23

Commentary: no.

A spouse, by deliveringtoaplanaForm 1, becomes entitled to requestthe information,
but the spouse may not need the information imm ediately or at all.

Some plans may find itconvenient to automate the process as much as possible and
may choose to set up systems under which the necessary information is sent
imm ediately upon receivingthe Form 1. Technically, however,thereis noobligation on
the plan to deliver theinformation untilthe spouse makes aformal request for it. [FRA,
Reg. 14(4)]

The pension isin adefined benefit plan. Should the plan send out the Form 4 (which
the spouse uses to select between the options under s. 74) with theinitial package of
information? Thismight avoid diarizing problems.

Obligation

to advise

about
options

15.24

Commentary: a plan can do this, but providing a spouse with a Form 4 prem aturely
might produce unwelcome results.

An uninformed spouse mightcompleteand deliver the Form years before the decision
must be made. This won't helpthe spouseor the plan.

Regulation 14(2)(b) requires a plan to give a limited member information about
retirement elections on an annual basis. In most cases, it will be preferable for the
spouse to wait and make a more informed choice. A plan should consider setting up
a system under which Form 4 is sent out in the year when the member first becomes
eligible to retire, with an appropriate explanation about how the Form is to be used.

If a plan chooses to send out the Form 4 with the initial package of information, it
should considerstamping it with the advice that the spouse does not have to complete
the form before the member becomes eligible to retire.

Is it necessary for the information to show how the pension division affects the
member’ spension, and what portion of the pension the spousewill eventually receive?

Obligation
toinform

about

separate

entitlement?
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15.25

Commentary: no. Theinformation sent to the member can be photocopied and sent to
the spouse. Thatwould satisfy the requirements of the Regulation. There is no need
for a plan to show the separate interests of the member and the spouse.

A plan that does not show the separate interests of the memberand thespouse on the
information it sends outwould be wise to add to the information statement a warning
or caution that

1 the information provided relates to the pension in its undivided form,
and
1 the member and the spouse will each receive apart of the pension, as

set outin theagreementor courtorder they filed with the plan.

A warning containing this information will make sure that the spouse and member are
not misled concerning the dimensions of their pension entitlement.

The member has left employment and requested a transfer of commuted value to
another plan. Themember’ sformer spouseisregistered asalimited member with our
plan. What are our duties to the limited member in this case?

Obligation

to notify:

advance notice
to limited spouse

Commentary: thelimited member mustbe given 30days advance notice of th e transfer.
[FRA, Reg. 15] The limited member is entitled to a proportionate share of any ben efit
paid from theplan,including a transfer of commuted value. [FRA, s.72(2)] Thelimited
member will direct the plan to transfer the share to alocked-in RRSP, e.g., or another
pension plan. [FRA, Reg. 7] (Nothing forces the limited member to make this election,
but the limited member will have difficulty realizing on the share of the pension if this
election is not made.) [See also para. 2.10]

15.26 The spouse sent in a Form 1, but is not yet a limited member of the plan. The
employee has now quit and directed that pension entitlement be transferred from the
plan. What are the plan’s obligations?

Obligation

to notify:

advance notice
to spouse

Commentary: basicallythe same as described in para. 15.25. Notice mustbe sentto
the spouse 30 days before the member’s direction can be acted upon. [FRA, Reg. 15]
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15.27

Be careful about how you calculate the 30 days. Under s. 25 of the B.C. Interpretation
Act, the first day is excluded and the last day is included. Also, if the last day occurs
on a non-business day, it is extended to the next business day.

The member and spouse have an agreement dividing the pension made before July 1,
1995 which provides that the member must sever the spouse’s interest when that
becomes possible. The spouse has exercised her rights under FRA, s. 80 (2.2) to opt
into Part 6 by delivering aForm 2 to the plan, together with the agreement. I1stheplan
under an obligation to notify the member?

Obligation

to notify:

advance notice
to member

15.28

Commentary: yes. The member should be sent a Form 6 advising that the plan has
received a Form 2 from the spouse (although, if s. 80(2.2) applies, the member has no
right to object to the severance without a court order).

What if the member terminates employment and requests atransfer of the commuted
value of the pension, but the limited member doesn’t provide the plan with directions
for transferring the limited member’ s share?

Retaining
the limited
member’s

share

15.29

Commentary: the plan protectsitself by sending the limited member advance notice
of the member’s request. If the limited member does not communicate with the plan,
it may technically be possible to transfer thewhole of the entitltement to the member,
but it is probably a safer practise to pay the money into court, or to segregateit and
hold itin trustfor thelimited member until directions arereceived. [See para. 2.10-2.12]

In our plan the member can make certain decisions respecting how the member’s
pension isinvested How doesfiling a Form 1 affect tha right?

Investment
directions

Commentary: the plan must givethe spouse noticeof aninvestm ent direction and w ait
30 days before acting on the direction. The 30 day notice requirement applies for any
direction given to the plan by a member. [FRA, Reg. 15(c)]
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15.30

Obviously, in some cases it will be important to be able to respond to theinvestment
direction more promptly than that. It would be open to the member to ask for the
spouse to waive notice in thesecases. The spouse might be prepared to give the plan
a general waiver concerning notice for allinvestment directions.

If the spousetakes atransfer of the commuted val ue of the pension before the member
retires, will the member pay the price by having too much deducted when adjusting
the member’ s share?

Adjusting
the member’s
pension (1)

1531

Commentary: no.Thelegislation setsoutrules foradjustingthemember’'s sharewhich
the plan must follow. [FRA, Reg. 8]

How is the member’ s remaining pension adjusted after there has been a division?

Adjusting
the member’s
pension (2)

15.32

Commentary: if atthe time the spouse received the share of the pension all of the
member’s pension had vested, the adjustment is made by reducing pensionable
service. In theusual case, the reduction will be half the pensionable service acquired
from the date of marriage to the entitlement date when the spouse received the share.
[FRA, Reg. 8(3) and (4). But see para. 15.32]

If not all of the member’s pension has vested at the entitlement date, the adjustment is
made by deducting from the pension or benefits payable to the member the present
value, at the time of adjustment, of the amount paid ortransferred to the credit of the
spouse. [FRA, Reg. 8(3)(b)]

How is the member’s pension adjusted if the formula changes in dfferent periods?
For example, suppose the member has 30 yearsof service, and the marriage lasted 24
years. During

(a) 4 years of the marriage, the formulaprovided that the member was entitled
to 1% of Final Average Earnings (“Period 1), and

(b) 20 yearsthe formulaprovided that the member was entitled to 2% of Final
Average Earnings (“Period 27).
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If the spouseisentitled to ahalf interest, ispension entitlement adjusted by leaving the
member with 2 years during Period 1 and 10 years during Period 2?

Adjustment
when benefits accrue
at different rates

Commentary: no. This approach would actually create alossofvaluetothespouse and
member (their combined shares would be lessthan thevalue ofthe pension had it not
been divided) because the spouse’s share has been determined on a pro rata basis
(which determines the spouse’s share as if the pension accrued at a constant rate).

The adjustment to the member’s pension must be on a neutral basis to both the
member and the plan. [FRA, Reg. 8] That means that there must not be any value loss
as aresult ofthe division.

The usual rule set out under Regulation 8 is that where the pension is vested, the
adjustment must be by service. However, where that approach would not be neutral to
the member and the plan, the plan should adjust the member’s service by either (a)
deducting the same amount that has been credited to the spouse, using a pro rata
approach,or (b)an actuarial adjustment, by deducting the present value of the share
allocated to the spouse.

15.33 How is the member’s pension adjusted when there is more than one marriage
breakdown and more than one division? If serviceis adjusted immediately, then the
order in which the pension is divided might affect the value of a spouse’s share.

Adjustment
when more than
one division

Commentary: the Regulations do notprovide arule for adjustingthe member’s pension
when there is more than one pension division. However, the approach that appears to
work best is to calculate each spouse’s share assuming that there has been no prior
division (by notionally retaining the value and service allocated in the earlier division).

15.34 Will the adjustment be neutral to the plan?

Effect on
the plan

Commentary: in principle, the adjustment is supposed to be neutral. But where the
adjustment is based on reducing service, [FRA, Reg. 8(3)(a)] or where the spouse’s
share is based on an unreduced early retirement option, this may not always be the
case. [See para. 15.31]
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15.35

Why are different approaches to adjusting the member’ s pension adopted depending
upon whether all of it is vested?

When not

all of the
pension
is vested

15.36

Commentary: adjusting by deducting service is the preferred method because it
produces a fair result andis easy for asmall plan to apply. The method cannotbe used
when notall ofthe pensionis vested, however,because aservicedeductionin that case
will usually be too large in proportion to the amount credited to the spouse.

Thelimited member hassent usaForm 4 directing atransfer of aproportionate share
of the pension to alocked-in RRSP. The member iseligibleto retire, but hasn’t done
so. Under our plan, an early retirement pension may be subsidized if the trustees
consent. Thetrusteestypically do consent, but that isfor aretirement pension, not for
the purposes of determining acommuted value. Would aprocedurefor calculatingthe
commuted value which assumes that consent has not been granted be in compliance
with the PBSA and the FRA?

Subsidized

early

retirement
and consent

15.37

Sex
neutral

15.38

Commentary: yes. Such an approach, determined by whether the benefit in question
isaretirementpension or atransferof commuted value, would not unfairly discriminate
between the rights of members and limited members.

Can the plan take the gouse or the membea’s sex into account when valuing and
adjusting pension entitlement?

Commentary: no. The PBSA requires thatthese calculations be carried out on a sex
neutral basis. [PBSA, s. 24 (2)(b)]

The plan received Form 2 and the court order and the pension was divided in
accordance with them. After receiving Form 6, the member has written disagreeing
with the approach to division. What are our obligations?
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Member objects
to method
adopted

by plan

Commentary: if the calculations are checked and are accurate,the plan must continue
to pay member and spouse their shares. The member will require a court order
directing a different result. Itwould make sense, however, to make sure

(a) the member’s objection isunderstood, and
(b) the parties understand how the shares were determined.

If member and spouse are in agreement on the point, then the plan can rely on their
jointdirection. If member and spouse cannot reach agreement, and courtproceedings
are commenced, the plan should consider making such payments as are called for (or,
at least, the amount in dispute) into court. [See para. 8.6] This protects the plan from
liability.
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APPENDIX A
Selected Portions of the
FAMILY RELATIONS ACT

R.S.B.C. 1996, Chapter 128

Part 1 -- Definitions and Jurisdiction

Part 5 -- Matrimonial Property

56
57

Equality of entitlement to family assets on marriage breakup
Declaratory judgment

Part 6 -- Division of Pension Entitlement

70
71
72
73
74
75
75.1
76
77
78
79

80
81
82
83
84
85
86

Definitions for Part

Application of Part

Local plans: limited members

Local plans: division of an unmatured defined contribution plan
Local plans: division of an unmatured defined benefit plan
Local plans: division of an unmatured hybrid plan

Supreme Court retains a discretion

Local plans: benefit split of amatured pension

Division of an extraprovincial plan

Death of a member or limited member

Transfer of the commuted value of a separate pension or a share of a
pension

Agreements

Administrative costs

Information from plan

Trust of survivor benefits

Adjustment of member’s pension

Plan and administrator not liable

Power to make regulations

PART 1 -- Definitions and Jurisdiction

Definitions

1 (1) In this Act ...

“spouse” means a person who

(a) is married to another person,

(b) except under Parts 5 and 6, lived with another person in a
marriage-like relationship for a period of at least 2 years if the
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(c)

(d)

application under this Act is made within one year after they
ceased to live together and, for the purposes of this Act, the
marriage-like relationship may be between persons of the same
gender,

applies for an order under this Act within 2 years of the making
of an order

@) for dissolution of the person’s marriage,
(i) for judicial separation, or
(iii)  declaring the person’s marriage to be null and void, or

is aformer spouse for the purpose of proceedings to enforce or
vary an order;

Part 5 -- Matrimonial Property

Equality of entitlement to family assets on marriage breakup

56 1) Subject to this Part and Part 6, each spouse is entitled to an interest in
each family asset on or after March 31, 1979 when

(a) a separation agreement,
(b) a declaratory judgment under section 57,

(c) an order for dissolution of marriageor judicial separation,
or

(d) an order declaring the marriage null and void

respecting the marriage is first made.

(2) The interest under subsection (1) is an undivided half interest in the
family asset as a tenant incommon.

(3) An interest under subsection (1) is subject to

(@)
(b)

an order under this Part or Part 6, or

a marriage agreement or aseparation agreement.
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(4)

This section applies to amarriage enteredinto before or after March 31,
1979.

Declaratory judgment

57

On application by 2 spouses married to each other or by one of the spouses,
the Supreme Court may make a declaratory judgment that the spouses have no
reasonable prospect of reconciliation with each other.

PART 6 -- Division of Pension Entitlement

Definitions for Part

70

(1)

In this Part:

“beneficiary” means a person, or the estate of amember, entitled under
the terms of a plan to receive preretirement survivor benefits or
postretirement survivor benefits on the death of the member;

“commuted value” means the value of a benefit determined in
accordance with the Pension Benefits Standards Act;

“defined benefit plan” means a plan that is not a defined contribution
plan or a hybrid plan;

“disability pension” means a benefit paid to a member under a plan as
a consequence of a member’s disability;

“extraprovincial plan” means aplan thatis notalocal plan and includes

@) a supplemental pension plan to a local plan or
extraprovincial plan, or

(b) aplanwhoseonly membersare “specified individuals” as
defined in the regulations under the Income Tax Act
(Canada);

“hybrid plan” means a plan under which

(@) some benefits, but not all of the benefits, are determined
as if the plan were a defined contribution plan, and
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(b) some benefits, but not all of the benefits, are determined
by a defined benefit formula;

“limited member” means a person designated as a limited member of
alocal plan under section 72 (1);

“local plan” means one of the following:
(a) a plan that is established by the government;

(b) aplanthat must be registered under the Pension Benefits
Standards Act;

(c) a plan that is subject to this Part
i) by the terms of the plan,

(i) by the operation of legislation that regulates the
plan, or

(iii) by reason of a reciprocal agreement under the
Pension Benefits Standards Act;

“matured pension”, or “matured” with reference to a pension, means a
pension under which benefits are being paid to a retired member or a
beneficiary and includes a payment of a disability pension when the
member reaches a prescribed age;

“pension” means a series of payments that continue for the life of a
member, whether or not it is afterward continued to any other person;

“plan” means a plan, scheme or arrangement organized and
administered to provide pensions for members;

“postretirement survivor benefit” means lump sum or periodic benefits
paid by a plan to a beneficiary when a member dies after the pension
matures;

“preretirement survivor benefit” means lump sum or periodic benefits
paid by a plan to a beneficiary when amember dies before the pension
matures;

“proportionate share” means a fraction calculated in accordance with
theregulations,the agreement ofthe spouse and member under section
80 or a court order;
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“retirement” or “retire” means the date a member begins to receive a
pension under a plan, whether or not the receipt of benefits has been
deferred;

“separate pension” means the share of a member’s pension that is
established in a separate account in favour of aspouse;

“transfer” means, when referring to the payment of a proportionate
share of the commuted value of a pension to the credit of a spouse, a
transfer madein accordance with the regulations.

(2) In this Part:

€) “administrator”, “benefit”, “defined contribution plan”, “former

member”, “member” and “supplemental pension plan” have the
same meaning as they have in section 1 (1) of the Pension
Benefits Standards Act,

(b) “member” includes a former member, and

(c) “spouse” includes a former spouse of a member.

Application of Part

71 Q) Subject to subsection (2), if a spouse is entitled under Part 5 to an
interest in apension,

@) the spouse’s share of the pension, and

(b) the manner in which the spouse’s entitlement in the pension is
to be satisfied

must be determined in accordance with this Part.
(2) This Part applies only if a spouse
(a) was entitled under Part5to an interestin a pension before July
1, 1995 and on July 1, 1995 there is no allocation of the pension
by agreement between the spouse and the member or by court

order, or

(b) becomes entitled under Part 5 to an interest in a pension after
June 30, 1995.

3) An agreement between a spouse and member, or a court order, thatis
silent on pension entitlement but that represents a final settlement and
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separation of the financial affairs of the spouse and member in
recognition of the end of their marriage is, for the purposes of this part,
an allocation of the entire pension to the member by agreement or court
order but nothingin this subsection affects acourt’s jurisdiction under
Part 5 to review such an agreement or order.

Local plans: limited members

72

Q) If a pension to be divided is

(a) an unmatured pension in a local plan that is a defined benefit
plan, or

(b) a matured pension in a local plan,

a spouse may be designated a limited member of the local plan by delivering
a notice in the prescribed form to the administrator.

(2) A limited member has the following rights:

(a) to receive from the plan direct payment of a separate pension or
a proportionate share of benefits paid under the pension, as the
case may be, as determined under this Part;

(b) to enforce rights against the plan and recover damages for
losses suffered as aresult of abreach of aduty owed by the plan
to the limited member;

(c) except as modified by this Part, all of the rights of a member
under the Pension Benefits Standards Act;

(d) the additional rights that are set outin this Part.

3) Subject to an order of the Supreme Court, a designation of
preretirement survivor benefits or postretirement survivor benefits
under the member’s pension in favour of a limited member may not be
changed without the limited member’s consent.

(4) Subsection (3) applies until the limited member ceases to be a limited
member or becomes entitled to a separate pension.

(5) If the commuted value of the spouse’s share in the pension is
transferred under this Part to the credit of the spouse, the spouse
ceases to be a limited member of the plan.
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Local plans: division of an unmatured defined contribution plan

73 If a pension to be divided isin a local plan and has not matured and the plan
is a defined contribution plan, a spouse, by delivering a notice in the
prescribed form to the administrator, is entitled to have a prescribed portion
of the member’s account balancetransferred from the planin accordance with
the regulations.

Local plans: division of an unmatured defined benefit plan

74 If a pension to be divided is in a local plan and has not matured and the plan
is a defined benefit plan, a spouse, by delivering a notice in the prescribed
form to the administrator,

(a) is entitled to have, before the member retires, a proportionate
share of the commuted value of the pensiontransferred from the
plan to the credit of the spouse when the member

)] is eligible to retire, or
(i) terminates his or her membership in the pension plan, or

(b) is entitled to receive, when the member retires, a separate
pension from the plan determined in accordance with the
regulations.

Local plans: division of an unmatured hybrid plan

75 1) If apension tobe divided is in alocal plan and has not matured and the
plan is a hybrid plan,

€) to the extent that the pensionin the hybrid plan is based on, or
the member may choose to have it based on, principles
applicable to a defined contribution plan, the pension must be
divided in accordance with this Part and the regulations as if it
were in a defined contribution plan, and

(b) theremainder of the pension mustbe divided in accordance with
this Part and the regulations as if the pension were in a defined
benefit plan.

(2) Despite subsection (1), a spouse may elect, with the consent of the
administrator, to have the pension divided as if it were in a defined
benefit plan.
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Supreme Court retains a discretion

75.1

(1)

(2)

If,in the circumstances, the method of division required under this Part
and the regulations is inappropriate because of the terms of the plan,
the Supreme Court, despite the Pension Benefits Standards Act or any
other Act purporting to limit the jurisdiction of a court to make an
appropriateorder respecting pension entitlement of themember and the
spouse on marriage breakdown, may direct an appropriate method of
division of the pension and theorder of the courtis binding on the plan.

Unless the application of section 65requires the share to the spouseto
be larger, an order under subsection (1) must leave the member with at
least half of

€) the value the pension would have had, or

(b) the periodic benefits that would have been paid under the
pension on retirement

had there been no division of the pension betweenthe member and the
spouse.

Local plans: benefit split of amatured pension

76

(1)

(2)

3)

If a pension to be divided is in a local plan and has matured, a spouse,
by delivering a notice in the prescribed form under section 72 (1), is
entitled to receive from the plan a proportionate share of benefits paid
under the pension until

(a) the death of the spouse, or
(b) the termination of the pension,
whichever occurs first.

Despite subsection (1), if no other spouse is entitled to receive a
proportionate share of benefits paid under thepension, the spouse who
is the designated beneficiary of a postretirement survivor benefitunder
the pension is entitled to the whole of the postretirement survivor
benefit.

A local plan that pays a proportionate share of benefits to a spouse
must make separate source deductions with respect to deductions
required under the Income Tax Act (Canada) for the spouse’s share and
the member’s share of the benefits.
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(4)

Despite section 71 (2), a spouse who, before July 1, 1995, is entitled to
receive from a member payment of a proportionate share of benefits
paid under a matured pension, may, by delivering a notice in the
prescribed form to the administrator, require the plan to administer the
division in accordance with this section.

Division of an extraprovincial plan

77

(1)

(2)

®3)

(4)

If a pension to be divided is in an extraprovincial plan, a spouse is
entitled to receive from the plan a proportionate share of benefits paid
under the pension until

(a) the death of the spouse, or
(b) the termination of the pension,

whichever occurs first,and the member is atrustee of the proportionate
share of benefits for the spouse.

Despite subsection (1), if no other spouse is entitled to receive a
proportionate share of benefits paid under the pension,the spouse who
is the designated beneficiary of a postretirement survivor benefitunder
the pension is entitled to the whole of the postretirement survivor
benefit.

Subject to subsection (4), subsection (1) does not apply if the plan, or
legislation establishing or regulating the plan, provides an alternative
method of satisfying theinterest of the spouse in the pension.

If, having regard to the principles that apply to pension division under
this Part, the alternative method under subsection (3) would operate
unfairly, the Supreme Court may order the spouse’s share in the
pension be satisfied under subsection (1).

Death of a member or limited member

78

(1)

If a member dies before the limited member receives a share of the
pension under section 74, and the limited member is not entitled to the
wholeof any preretirement survivor benefit payable under the member’s
pension, then the limited member is entitled to a proportionate share of
that preretirement survivor benefit in the form of

€)) a separate benefit, or
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(b) if the preretirement survivor benefit isin the form of an annuity,
a separate pension determined in accordance with the
regulations.
2) If a member dies after the limited member receives a share of the

pension under section 74, the limited member is entitled to no further
shareof the member's pension except tothe extent that the member has
designated the limited member to be a beneficiary of the pension.

(3) If a limited member dies before the member and before receiving a
share of the pension under section 74, the plan must transfer to the
credit of the limited member’s estate a proportionate share of the
commuted value of the pension.

Transfer of the commuted value of a separate pension or ashare of a pension

79 If a limited member is entitled to a separate pension or a proportionate share
of benefits paid under the pension, a plan may require the limited member to
accept a transfer of the commuted value of the separate pension or of the
proportionate share of the benefits, as the case may be, in the same manner
that a plan can require a member to do so under section 33(5) or 40 (1) of the
Pension Benefits Standards Act.

Agreements

80 D A spouse may enter into a written agreement with amember respecting
one or more of the following:

(@) if there has been no division of a pension between the member
and spouse, an arrangement for sharing the pension that departs
from the proportionate shares required under thisActso long as
the share to the spouse leaves the member with at least half of

i) the value the pension would have had, or (ii) the periodic
benefits that would have been paid under the pension on
retirement

had there been no division of the pension between the member
and spouse;

(b) a waiver by the spouse of any right to or interest in a member’s
pension or any benefit under it;

(c) a waiver by the spouse under section 62 of any right to or
interest in a division of the unadjusted pensionable earnings
under the Canada Pension Plan;
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(2)

(2.1)

(d) the satisfaction of the spouse’s interest in the pension by the
payment of compensation in money or money’s worth by the
member to the spouse.

Despite section 71 (2), if

(a) a spouse became entitled under Part 5 to an interest in family
assets before July 1, 1995,

(b) the pension is to be divided by having the member pay the
spouse a proportionate share of benefits payable under the
pension, and

(c) the member has notyet retired or the spouseis not yet receiving
benefits,

the spouse and member may agree to divide the pension inaccordance
with this Part and, in that case, a notice in the prescribed form issued
under section 72 (1) or 73 is as valid as if entitlement to an interest in
family assets arose after June 30, 1995.

If the spouse and member agree under subsection (2) to divide the
pension in accordance with this Part, then, unless the spouse and
member otherwise agree, for the purposes of this Part

(a) the original agreement or order dividing the pension applies as
if it were made as of the date of the agreement under subsection

2),

(b) despite paragraph (c), subsection (1) or section 75.1, the
spouse’s proportionate share of the pension is determined by
the share or formula set out in the original agreement or order,

(c) the original agreement or order dividing the pension is of no
further effect to the extent that it contains provisions that are
inconsistent with division under this Part because they

0] provide for a different method of pension division, or

(i) areinapplicable because of changed circumstances, and
(d) to the extent that the original agreement or order dividing the

pension contains provisions that clarify, supplement or are

collateral to division under this Part, those provisions continue
in effect.
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(2.2) A term in an order or agreement, whenever made, that requires the
member to sever, or to assist the spouse in severing, the spouse’s
share from the member’s pension as soon as it becomes possible to do
sois conclusively deemed to be an agreement referred to in subsection
(2), unless the parties otherwise agree or the court otherwise orders,
made as of the date the plan receives notice in the prescribed form
under subsection (2).

3) If the spouse and member agree, or the Supreme Court makes an order
under section 66, that the member must pay compensation to the
spouse in satisfaction of part or all of the spouse’s interest in the
pension, the compensation payment mustbe calculated in accordance
with the regulations unless the spouse and member otherwise agree or
the court otherwise orders.

(4) If the plan and a spouse enter into an agreement under which the
spouse accepts from the plan compensation, or atransfer of a share of
the pension, in satisfaction of the spouse’s interest in any
circumstances not specifically dealt with under this Part, the
compensation payment or amount transferred must be calculated in
accordance with the regulations unless the Supreme Court otherwise
orders.

(5) If, for the purposes of this Part, a form of notice or waiver is prescribed
by the regulations, the notice or waiver is of no effect unless itis in the
prescribed form.

Administrative costs

81 (1) The spouse and member are responsible for paying to the plan a
prescribed amount to offset administrative costs incurred by the plan
in satisfying the share of the spouse under this Part.

(2) A spouse or member who pays more than a half share of the
administrative costs may recover from the other the additional amount
paid.

Information from plan
82 D) A limited member, or a spouse claiming an interest in a pension who
has delivered to the plan a notice in the prescribed form, is entitled to

receive from the administrator

@) at the time of marriage breakdown, and
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(b) on an annual basis,
prescribed information in respect of the plan.
2) Despite subsection (1), the Supreme Court may order that an

administrator provide some or all of the information required by
subsection (1) at any time.

Trust of survivor benefits

83

If a spouse is entitled to a share of preretirement survivor benefits or
postretirement survivor benefits paid to another person, the recipient holds
them in trust for the spouse.

Adjustment of member’s pension

84

If under this Act a spouse or the spouse’s estate receives a share of a
member’s pension directly from a plan, the interest in the pension of the
member, or of any person claiming an interest through the member, must be
adjusted in accordance with the regulations.

Plan and administrator not liable

85

No plan or administrator of a planis liable for loss or damage suffered by any
person because of anything done or omitted to be done by an administrator
who relies and acts in good faith on

(@) a notice or waiver given under this Part, or

(b) acourtorder or separation agreement attachedto anotice given
under this Part.

Power to make regulations

86

The Lieutenant Governor in Council may make regulations for the following
purposes and respecting the following matters:

@) the methods and assumptions to be followed for the valuation,
division and transfer of apensionand benefits, or the calculation
of any compensation payment or commuted value, at the end of
a marriage;

(b) the procedures to be followed by a spouse, member and plan
when dividing a pension or satisfying a spouse’s entitlement to
a pension;
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(c)

(d)

(e)

()

(9)

(h)

the kinds of information a plan must make available to a spouse
or limited member about a plan or pension entitlementand when
the information must be provided, and requiring that different
information be provided at different times;

the form, content and manner of giving any notice or waiver
under this Part;

the procedures to be followed for failing to give or failing to
comply with anotice under this Part;

the method of calculating the proportionate share of benefits
under a plan;

the method of calculating a compensation payment or a transfer
of a share of a pension for the purposes of section 80 (4);

the prescribing of any age requirement under this Part;

the prescribing of the amount of any administrative cost.
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APPENDIX B
DivisioN oF PENSIONS REGULATION
to Part 6 of the Family Relations Act
B.C. Reg. 77/ 95
The British Columbia Gazette, Part |1,
Vol. 38, No. 6, March 14, 1995

Note: These regulations have been updated in this version to reflect the
changes in section numbers that were made as part of the 1996 British
Columbiastatutory revision. However, these changes are not part of the official
compilation, and this version is for personal use only.

B.C. Reg. 77/95, deposited March 3, 1995, pursuant to the FAMILY RELATIONS ACT
[Section 86] and the FAMILY RELATIONS AMENDMENT ACT, 1994 [Section 18]. Order
in Council 196/95, approved and ordered March 2, 1995.

Ontherecommendation of the undersigned, the Administrator, by and with the advice
and consent of the Executive Council, orders that, effective July 1, 1995,

@) the Family Relations Amendment Act, 1994, S.B.C. 1994, c. 6, comes
into force, and

(b) the Division of Pensions Regulation, as set out inthe attached appendix
is made.

C. GABELMANN, Attorney General;

M. HARCOURT, Presiding Member of the Executive Council.

DIVISION OF PENSIONS REGULATION
Definitions
1. In this regulation:
“Act” means the Family Relations Act;
“entitlement date” means, in relation to a spouse, the date on which the
spouse became entitled to an interest in family assets in accordance

with section 56 (1) [entitlement to family assets on marriage break
down] of the Act;
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“net investment returns” means interest, dividends and realized and
unrealized capital gains and losses, less related investment expenses
normally charged to investment earnings;

“pensionable service” means the months or parts of months in respect
of which pension entitlement in favour of a member accrues, and
includes pension entitlement earned by a member under another plan
that has been transferred to the credit of the member;

“vested pension” means a pension under which a member has an
unrestricted entitlement, or option of an entitlement, to the payment of
benefits that will become payable in accordance with the plan or
applicable legislation.

Application and interpretation of regulation

2.

(1)

(2)

This regulation applies to the division of a pension under Part 6 of the
Act, except as modified directly or indirectly by an order of the Supreme
Court under the Act or by an agreement between the spouse and the
member in accordance with section 80 [written agreements between
member and spouse] of the Act.

In this regulation, if areferenceto a provision of the Act is followed by
italicized words in square brackets that are or purport to be descriptive
of the subject matter of the referenced provision, the words in brackets
are provided for convenience of reference only and are not to be
interpreted as forming part of the provision in which the reference is
made.

Requirements for giving notice to a plan

3.

(1)

Notices under the following sections of the Act mustbe in the specified
form set out in the Schedule to this regulation:

(a) notice under section 82[information from plan] must be given in
Form 1: Claim of Spouse to Interest in Member’s Pension;

(b) notice under section 72 (1) [limited members] must be given in
Form 2: Request for Designation as Limited Member of Pension
Plan;

(c) notice under section 73 [division of unmatured defined
contribution plan] must be given in Form 3: Request for Transfer
from Unmatured Defined Contribution Plan;

(d) notice under section 74 [division of unmatured defined benefit
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(2)

3)

4)

plan] must be given in Form 4; Request by Limited Member for
Transfer or Pension;

(e) notice under section 76(4) [benefit split of previously divided
matured pension] must be given in Form 5: Request in relation
to a Matured Pension Divided under an Agreement or Court
Order Made Before July 1, 1995 for Desighation as Limited
Member and for Payment of Bengfits.

On receipt of a notice referred to in subsection (1), the administrator
must send to the member anotice in Form 6: Notice of Receipt.

If a plan does not comply with a notice referred to in subsection (1)
because it is incomplete, or because it fails to provide sufficient
information for the plan to act on it, within 30 days after receiving the
notice the administrator must give written notice of the inability to
comply to both the spouse and the member.

The obligation under subsection (3) is satisfied if the written notice is
mailed to the spouse and member at their addresses given on the
applicable notice referred to in subsection (1).

Failure of a plan to comply with anotice

4.

(1)

If a plan failsto act on anotice referred to in section 3 of this regulation
within 30 days ofits delivery to the administrator,in proceedings under
Part 6 of the Act or on application by the spouse under section 66
[determination of ownership, possession ordivision of property] of the
Act, the Supreme Court may make orders as follows:

(a) in the case of a defined contribution plan that has not matured,
directing the administrator to pay out the spouse’s share from
the plan in accordance with section 73 [division of unmatured
defined contribution plan] of the Act;

(b) in the case of a defined benefit plan that has not matured,
directing the administrator to

()] pay out the commuted value of the spouse’s share from
the plan in accordance with section 74 (a) [transfer of
proportionate share] of the Act, or

(i) create a separate pension from the plan in favour of the
spouse in accordance with section 74 (b) [separate
pension] of the Act;
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(2)

(c) in the case of a matured pension, directing the administrator to
pay to the spouse, as applicable,

(i) a proportionate share of benefits paid under the pension
in accordancewith section 76(1) [benefit split of matured
pension] of the Act, or

(i) a postretirement survivor benefit in accordance with
section 76(2) [designated beneficiary of postretirement
survivor benefit] of the Act;

(d) otherwise requiring compliance with the Act.

Theadministrator is apartyto proceedings undersubsection (1) and the
petition or notice of motion must be served on the administrator.

Calculation of commuted value

5.

(1)

(2)

If the calculation of the commuted value of a pension or aportion of a
pension is required, for the purposes of determining that value in
accordance with the Pension Benefits Standards Act, the time in
guestion is whichever of the following dates is applicable, as if the
member terminated employment of that date;

(a) in the case of atransfer under section 74 (a) [transfer of share of
unmatured defined benefit plan] of the Act, the date for which the
spouse requests in accordance with that section the transfer of
a share of an unmatured defined benefit plan;

(b) in the case of a transfer under section 78(1) [death of member]
of the Act, the date of death of the member;

(c) in the case of a transfer under section 78(3) [death of limited
member] of the Act, the date of death of the limited member;

(d) in the case of a transfer required by a plan under section 79
[transfer required by plan] of the Act, the date on which the plan
notifies the spouse that it is requiring the transfer.

For certainty, a request by a spouse under subsection (1) applies
whether or not the member would be entitled to request a transfer on
the applicable date.

144 Questions and Answers About Pension Division on Marriage Breakdown



B.C. Division of Pensions Regulation

Calculation of proportionate share

6.

(1)

(2)

where

3

This section applies if the calculation of a proportionate share of a
pension, benefit or commuted valueis required under this regulation or
under any of the following sections of the Act:

(@) section 74 (a) [transfer share of unmatured defined benefit plan];
(b) section 76(1) [benefit split of matured pension];

(c) section 77(1) [division of extraprovincial plan];

(d) section 78(3) [death of limited member];

(e) section 79 [transfer required by plan].

Subject to subsection (3), the proportionate share must be determined
in accordance with the following formula:

proportionate share =% (A / B)

A = the pensionableservice accumulated by the member from
the date of marriage to the entitlement date for the
spouse, excluding any pensionable servicefor that period
purchased by and credited to the member after that
entitlement date;

B = thetotal pensionableservice accumulated by the member
to the date that

(a) the spouse’s share is transferred from the plan,

(b) the spouse begins to receive a separate pension,
or

(c) the spouse beginsto receive a paymentof benefits
from the member or the plan.

If the determination of aproportionate share of apreretirement survivor
benefitis required under section 78(1) [death of member] of the Act, the
proportionate share must be determined in accordance with the
following formula:

proportionate share = A/ B
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where

A = the pensionableservice accumulated by the member from

the date of marriage to the entitlement date for the
spouse, excluding any pensionable service for that period
purchased by and credited to the member after that
entitlement date;

B = the total pensionable serviceaccumulated by the member
to the date of the member’s death.

Transfer from plan to locked in retirement plan

7. If the Act requires or authorizes a plan to transfer an amount to the credit of a
spouse, the transfer must be made either

(a) in accordance with section 33 (2) of the Pension Benefits
Standards Act, or

(b) to another account in the plan, either existing or created to
receive the transfer, on the same basis as a transfer to another
plan under section 33 (2)) of thePension Benefits Standards Act.

Adjustment of a member’s pension under defined benefit plan

8. (1)

(2)

3)

A member’s pension or benefits in a defined benefit plan subject to a
division to which Part 6 of the Act applies must be adjusted in
accordance with this section.

The plan must adjust the member’s pension or benefits under it in
accordance with subsection (3) to reflect thetransfer of the value tothe
spouse or the spouse’s estate if, under the Act, a spouseor a spouse’s
estate receives from a defined benefit plan

(a) a separate pension, or

(b) a transfer of a proportionate share of the commuted value of a
pension.

An adjustment under subsection (2) must be on a neutral basis tothe
plan and the member as follows:

(@) if all of the member’s pension isvested, the adjustment must be
done reducing the member's pensionable service;
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(4)

®)

(6)

(b) in other cases, the adjustment must be done by deducting from
the pension or benefits the present value, at the time of
adjustment, of the amount paid or transferred to the credit of the
spouse or the spouse’s estate.

As an example of the applicant of subsection (3) (a), if the spouse’s
share of the member’s pension is calculated using the proportionate
share determined under section 6 (2) of this regulation and the
proportionate share has not been modifiedby court order oragreement,
the member’s pensionable service is to be reduced by one-half of the
pensionable service accumulated by the member from the date of
marriage to the entitlement date for the spouse.

A reduction under subsection (3) (a) is only for the purposes of an
adjustment under this section and does not affect the member’s
eligibility in relation to the pension or benefits.

If a spouse receives from a defined benefit plan a proportionate share
of benefits under a pension, including pre-retirement survivor benefits,
the person entitled to the benefits, but for the operation of Part 6 of the
Act, receives the remainder of the benefits after the payment of the
proportionate share.

Transfer of share from a defined contribution plan that is unmatured

9.

(1)

where

If, under section 73 [division of unmatured defined contribution plan]
of the Act, alocal plan thatis a defined contribution planis required to
transfer an amount to the credit of aspouse of a member, the amount
must be calculated in accordance with the following formula:

transfer amount = %2 (A-B)

A = the total of

(a) the contributions to the plan to the credit of the
member on the entitlement date for the spouse,
and

(b) the netinvestmentreturns allocated, or that are to
be allocated, in respect of those contributions to
the date the spouse’s share is transferred by the
plan;
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B = the total of

(@) the contributions, if any, to the credit of the
member on the date of marriage for the member
and spouse, and

(b) the net investment returns allocated, or that are to
be allocated, in respect of those contributions to
the date the spouse’s share is transferred by the
plan.

(2) If an administrator cannot otherwise make the calculation under
subsection (1) for contributions made to aplan before Part 6 of the Act
came into force, the administrator must determine the amount in
relation to those contributions in accordance with the followingformula
and calculate the amount, if any, in relation to other contributions in
accordance with subsection (1):

transfer amount =% A x C-B
where

A = the months and parts of monthsfrom the date of marriage
for the member and spouse or the date on which the
member entered the plan, whicheveris later, until the date
on which Part 6 came into force;

B = the months and parts of months for which contributions
to the plan are credited to the member until the date on
which Part 6 came into force;

C = the total of

(@) the contributions to the plan to the credit of the
member on the date Part 6 came into force, and

(b) the net investment returns allocated, or that are to
be allocated, in respect of those contributions to
the date the spouse’s share is transferred by the
plan.

Limited member’s separate pensionin alocal defined benefit plan

10. A separate pension in favour of a spouse as a limited member under section
74 (b) [division of unmatured defined benefit plan] of the Act must be
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(@) based on a proportionate share of the pension the member
would have received had there been no division under the Act
and had the member elected a pension in the unadjusted normal
form provided under the plan,

(b) converted into
(i) a single life pension, or

(i) another form or combination of forms of pension that
members of the plan may elect,

such that the total actuarial present value of the separate
pension is not less than the actuarial present value of the
proportionate share credited to the spouse of the member’s
pension as if that share was apension in the unadjusted normal
form provided under the plan, and

(c) adjusted in accordance with actuarial principles to take into
account any difference between the age of the spouse and the
member.

Calculation of a compensation payment

11.

(1)

(2)

®3)

This section applies if provision is made for satisfaction of pension
entitlement by any of the following:

(a) a compensation payment under section 66 [determination of
ownership, possession or division of property] of the Act;

(b) a compensation payment under section 80(1)(d) [written
agreements between member and spouse] of the Act;

(c) a compensation payment or amount transferred under section
80(4) [agreement between plan and spouse] of the Act.

A compensation payment or transfer referred to in subsection (1) must
be determined as a proportionate share of an amount equal to the
present value of the future pension benefits payable to the member.

Without limiting the contingencies that may be considered in making a
determination under subsection (2), the determination must make
reasonable provision for the following contingencies:

(a) the possibility that the member mayterminate employment or die
before retirement;
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(4)

(b)

(c)

(d)

the possibility that the member may retire at an early, late or
normal retirement date;

the possibility that benefits being divided as family assets and
paid under the plan will increase, whether by an automatic
formulaor on an ad hoc basis, after the date selected for valuing
the benefits;

to the extent that benefits being divided as family assets are
related to future salary levels, the possibility that salary levels
will increase after the date selected for valuing the benefits.

If the pension is not a vested pension at the date of valuation, the
spouse may elect to

(a)

(b)

postpone valuation until it is ascertained whether the pension
vests, or

have the valuation proceed assuming the pension will vest, but
adjusting itto takeinto account the contingencythat the member
may die or leave employment before vesting.

Age at which disability pensions to be dealt with as matured pension

12.

The payment of adisability pension to a member after the member reaches age

60 is a matured pension for the purposes of Part 6 of the Act and this

regulation.

Administrative costs

13.

The amount to bepaid to aplan by the spouse and member under section 81(1)

[administrative costs] of the Act must not exceed whichever of the following

is applicable:

(@)
(b)
(c)

$500 for a defined bengéfit plan;
$150 for a defined contribution plan;

$650 for a hybrid plan.
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Information to be provided by plan

14.

(1)

(2)

3)

(4)

(5)

Within 60 days after receipt of awritten request from a spouse who is
entitled to information under section81(1) [information from plan] of the
Act, the plan must provide the spouse with any information necessary
to value the interest of theapplicablemember in the pension, subjectto
the limit that, after the information is provided once to the spouse,

@) the plan is only requiredto provide the spouse with information
that updates the information previously provided under this
subsection, and

(b) the plan is only required to provide information referred toin
paragraph (a) once in each calendar year.

At least once in each calendar year, a plan must provide the following
information to a limited member:

(a) any information or notice available to members of the plan;

(b) to the extent that it is not provided under paragraph (a),
information on options available to and elections that may be
made by the member with respect to the pension;

(c) to the extent that it is not provided under paragraph (a),
information on options available to and elections that may be
made by a limited member with respect to the pension.

As an exception to subsection (2), after alimited member is in receipt
of a separate pension under the Act, the limited member is entitled to
information from the plan only in respect of the separate pension.

On written request of a spouse who

(a) has delivered a notice under section 81(1) [information from
plan] of the Act, and

(b) continues to have an interest in the pension,

a plan must provide to the spouse the information referred to in
subsection (2), subject to the limit that the plan is not required to
provide theinformation more than oncein any calendar year.

If information or notice is required to be given under this section, it
must be given by ordinary mail sent to the last address provided by the
person entitled to receive it.
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Plan must give notice to spouse if member’s interest may be affected
15. A plan must give a spouse who is entitled to information under section 81(1)
[information from plan] of the Act, either as a limited member or as a spouse

who has delivered a notice under that section, 30 days advance notice of any

transaction relating to the applicable member’s interest in the pension by
reason of

(a) the death of the member,
(b) retirement of the member, or

(c) direction given to the plan by the member.
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Note:

. These forms substantially follow the forms to the regulations published in Volume 38, No.
6 pp. 95 - 100 of the printed version of Part |1 of the British Cdumbia Gazette, although there
may be some variation in formatting.

. Theofficial version of theseformshave not been officially updated to reflect therenumbering

caused by the 1996 amendmentsto the Family Relations Act. They have been updatedin this
unofficial verdon, for convenience and may be used in thisform.

The Interpretation Act, R.S.B.C. 1996, 238 provides:

28 (1) Where a form is prescribed by or under an enactment, deviations from it not
affecting the substance or calculated to mislead, do notinvalidate the form used.
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FORM 1. Claim of Spouseto Interest in
Family Relations Act, section 82 M em b er ’ S Pen S | on

To: Administrator of pension plan
Name of Plan:
Address of Plan:
(please print)

From: Spouse of member (Note: “ spouse” includesa former spouse.)
Name:

Address:

Telephone: (home) (work)

Social InsuranceNo.:

Inrelation to;: Plan member
Name of member:

Address:

Telephone: (home) (work)
Social Insuranceor Pension Plan Identity Number:
Employer:

Declar ation of Spouse Claiming Interest
[, (name of spouse) declare that
(a) | was married to the member named above on (date),

(b) | was separated from the member on (date), and
(c) | am claiming an interest in themember's pension based on section 56 (1) of the

Family Relations Act (see below).

Signed (spouse) Date of declaration

Signed (Witness to sgnature of Spouse)
Name of Witness:
Address of Witness:

Family Relations Act, section 56:
(1) Subject to this Part and Part 6, each spouse is entitled to an interest in each family assa on or after March 31, 1979,
when
(a) a separation agreement, (c) an order for dissolution of marriage or judicial
(b) a declaratory judgment under secion 57, separation, or
respecting the marriage isfirst made. (d) an order declaringthe marriagenull and void




FORM 2: Request for Designation as
Family Relations Act, Limited Member of Pension Plan

section 72 (Note: This form is for use in relaton to *a matured pension; an unmatured pension in a
defined benefit plan; Yan agreement under s. 80(2) of the Family Relations Act.)

To: Administrator of pension plan
Name of Plan:
Address of Plan:
(please print)

From: Spouse of member (Note: “spouse” includes a former spouse.)
Name:

Address:

Telephone: (home) (work)
Social Insurance No.: Date of Birth:
In relation to: Plan member

Name of member:

Address:

Telephone: (home) (work)
Social Insuranceor Pension Plan Identity Number:
Employer:

Other required information:

I Date of marriage I Entitlement Date* for Spouse:
*(Note: Thisisthe date on whichthe spouse became entitled to an interest in the member’s
pension in accordance with s. 56 (1) of the Family Relations Act (see below).)

1 A copy of the separation agreement or court order on which the entitlement date is
based* * **(Note: to be attached to or endosed with this Form)

Request: | request that | be designated asalimited member of your pension plan.
(If the pension is matured on the dae of this request, this will also act as a request for the Plan to
administer a benefit split of the pension in accordance with s. 76 (1) of the Family Relations Act.)

Signed (Spouse) Date

Signed (Witness to sgnature of Spouse)
Name of Witness:
Address of Witness:

Family Relations Act, section 56:
(1) Subject tothis Part and Part 6, each spouseis entitled to an intered in each family asset onor after March 31, 1979, when
() a separdion agreament, (c) an order for dissolution of marriage or judicial separation, or
(b) a declaratory judgment under sedion 57, (d) an order declaring the marriagenull and void
respecting the marriage is first made.




FORM 3: Request for Transfer from
Unmatured Defined Contribution Plan

Family Relations Act, section 73

To: Administrator of pension plan
Name of Plan:
Address of Plan:
(please print)

From: Spouse of member (Note: “ spouse” includes aformer spouse.)
Name:

Address:

Telephone: (home) (work)

Social InsuranceNo.:

In relation to: Plan member
Name of member:

Address:

Telephone: (home) (work)
Social Insuranceor Pension Plan Identity Number:
Employer:

Other required infor mation:
I Date of marriage I Entitlement Date* for Spouse:

*(Note: Thisisthe date on which thespouse became entitled o an interest in the member’'s
pension in accordance with s. 56 (1) of the Family Relations Act (see below).)

I A copy of the separation agreement or court order on which the entitlement dae is
based* * ** (Note: to be attached to or endosed with this Form)

Request: | request that you
@ transfer my share of the member's account balance by a transfer that is
permitted by s. 33 (2) of the Pension Benefits Standards Act, and
(b) advisemeinwriting of the information that you requirein order to do this.

Signed (Spouse) Date

Signed (Witness to signature of Spouse)
Name of Witness:
Address of Witness:

Family Relations Act, section 56:
(1) Subject tothis Part and Part 6, each spouseis entitled to an intereg in each family asset onor after March 31, 1979, when
() a separdion agreement, (c) an order for dissolution of marriage or judicial separation, or
(b) a declaratory judgment under sedion 57, (d) an order declaring the marriagenull and void
respecting the marriageis first made.




FORM 4: Request by Limited Member
Family Relations A, for Transfer or Pension

section 74 (Note: This form is for use in relation to an unm ature d pension in a defined benefit Plan.)

To: Administrator of pension plan
Name of Plan:
Address of Plan:
(please print)

From: Spouse of member (Note: “spouse” includes a former spouse.)
Name:

Address:

Telephone: (home) (work)

Social InsuranceNo.: Date of Birth:

Inrelation to; Plan member
Name of member:

Address:

Telephone: (home) (work)
Social Insuranceor Pension Plan Identity Number:
Employer:

Request:

Asthe limited member named above, | request: (check the applicable request)

[ ] that you
@ transfer my share of the member's pension value by a transfer that is
permitted under section 33 (2) of the Pension Benefits Sandards Act, and
(b) advise me in writing of the information that you

require in order to do this.
*(Note: This option is only available ifthe member iseligible to retire but has not retired.)

[ ] that you provide me with a separate pension from the plan when the member
retires.

Signed (Limited Member) Date

Signed (Witness to signature of Limited Member)

Name of Witness:
Address of Witness:




FORM 5: Request in relation to a Matured Pension Divided
under an Agreement or Court Order Made Before July 1,1995
1 for Designation as Limited Member,

and
Family Relations Act, section 76 (4) I for Payment of Benefits
To: Administrator of pension plan
Name of Plan:
Address of Plan:
(please print)
From: Spouse of member (Note: “ spouse” includesa former spouse.)
Name:
Address:
Telephone: (home) (work)
Social Insurance No.: Date of Birth:

In relation to: Plan member
Name of member:

Address:

Telephone: (home) (work)
Social Insurance or Pension Plan Identity Number:
Employer:

Other required information:

I Date of marriage I Entitlement Date* for Spouse:
*(Note: Thisisthe date on which the spousebecame entitled to an interest in the member’s
pension in accordance with s. 56 (1) of the Family Relations Act (see below).)

1 A copy of the separation agreement or court order on which the entitlement date is
based* * ** (Note: to be attached to or endosed with this Form)

Request: | request that
@ | be designated as a limited member of your pension Plan, and
(b) you administer the division of the member's matured pensionby providi ng me with
separate payment of benefits in accordance with s. 76 (4) of the Family Relations Act.

Signed (Spouse) Date

Signed (Witness to sgnature of Spouse)
Name of Witness:
Address of Witness:

Family Relations Act, section 56:
(1) Subject tothis Part and Part 6, each spouseis entitled to an intered in each family asset onor after March 31, 1979, when
() a separdion agreament, (c) an order for dissolution of marriage or judicial separation, or




(b) a declaratory judgment under secion 57, (d) an order declaring the marriagenull and void
respecting the marriage isfirst made.




Form 6: Notice of Receipt

Family Relations Act, Part 6

To: Plan M ember
Name of Member:
Address:

(please print)
Social Insuranceor Pension Plan Identity Number:
Employer:

From: Pension Plan
Name of Pension Plan:
Address of Plan:

Contact Person:
Telephone:

Receipt of Notice:

We have received the following notice under the Family Relations Act in relation to
your membership in our pension Plan:

[] Form 1: Claim of Spouse to Interest in Member's Penson

[] Form 2: Request for Designation as Limited Member of Pension Plan

[] Form 3: Request for Transfer from Unmatured Defined Contribution Plan

[] Form 4: Request by Limited Member for Transfer or Pension

[] Form 5: Request inrelation to aMatured Pension Divided under an Agreement
or Court Order Made Before July 1,1995 for Designation as Limited Member

and for Payment of B enefits

From:

(name as shown on notice)
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Dated:

(date of notice)



APPENDIX C
CHECKLIST FOR PLAN ADMINISTRATORS

Overview of
Pension Division Under
Part 6 of the Family Relations Act

Section references are to the Family Relations Act R.S.B.C. 1996, c. 128, as amended.
Regulation references are to the Division of Pensions Regulation, B.C. Reg. 77/95.
References to forms are to the Forms set out in the Division of Pensions Regulation.

Unlessclearly indicated, theword “ member” is consistently usedto refer to the person who
hasapension and the word * spouse” is used to refer to the person whoclaims a share of the
pension.

Note: These materials havebeen prepared on theassumption that users will exercise
their professional judgmentregardingthe correctness and applicability ofthe material.
Checklists and forms should be used only as an initial reference point. Reliance on
them to the exclusion of other resources is imprudent. These materials should be
regarded as asecondary reference. Fordefinitive answers refer to applicable statutes,
regulations and practice notes.

Plans will find it saves them time and expense if they prepare information
brochures to hand out to spouse and member on first inquiry concerning
pension division. These brochures should provide information on:

1 what the spouseis entitled to

I what the Plan will do

what the spouse must do to come within Part 6 of the FRA:
which forms to file and what else the Plan requires

Have asupply of the forms handy.
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Checklists For Plan Administrators

Administrator Checklist 1: Form 1 is Received

The Plan receives Form 1: Claim of Spouse to Interest in
Member’s Pension: What isthe Plan supposed to do?

1.

2.

The form does not request the Plan to divide the pension.

The pension may end up being divided without the Plan’s
involvement at all. (e.g., by the member transferring other
property to satisfy the spouse’s share).

Form 1 simply places the Plan on notice that the spouse is
claiming an interest. A Plan can charge a fee for dividing a
pension, but the administrative fee can’'t be charged at this point
(not until the plan receives a Form 2 or 3).

Filing a Form 1 with a Plan places two responsibilities on the
Plan:

the Plan must provide the spouse with information
about the member’s pension within 60 days of a
request by the spouse. The spouse cannot request
information more often than once in each calendar
year. [Regulation 14]

the Plan must not act upon a direction about the
member’'s pension (e.g., by reason of death,
employment termination, retirement) that will
prejudice the spouse’s interest without first giving
the spouse 30 days notice that the transaction is
going to take place. [Regulation 15]

Notice is sent to the address the spouse provides on Form 1,
unless the spouse has provided the Plan with a change of
address. [Regulation 14(5)]

The Plan mu st

1 notify the member that Form 1 has been received,
using Form 6.

be able to track a Form 1 by reference to the
member’s pension, so that when any instruction is
received with respect to the pension, notice can be
given to the spouse.
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Checklists For Plan Administrators

[The Plan will want to remove the spouse’'s name from the system if the
pension is not divided under Part 6. There is no form for this. A letter from
the spouse should be satisfactory.]
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Checklists For Plan Administrators

Administrator Checklist 2: Form 2 is Received

Unmatured Pension in a Defined Benefit Plan
Unmatured Pension in a Hybrid Plan
Any Matured Pension

The Plan Receives Form 2: Request for Designation as Limited Member of
Pension Plan: What is the Plan Supposed to Do?

1.

Form 2 is a request by the spouse to be designated a “limited
member” of the Plan. It must be accompanied by the separation
agreement or court order that gives the spouse an interest in the
pension.

If the member has not yet retired, the Plan mu st

@)

(b)

(©)

(d)

give notice to the member in Form 6 that the Form 2 has
been received.

record the spouse’s interest in the member’s pension [s.
72] so that when anything takes place with respect to the
member’s pension the limited member’s interest is not
overlooked. Paying out the limited member’s share in the
pension is deferred. [See 2(d) of this Checklist]

be able to give the limited member once a year the same
information about the Plan given to members. [Regulation
14(2)]

pay out the limited member's share when one of the
following events takes place:

1 the limited member dies before member retires: the
share is paid to the limited member’s estate. [s.
78(3)]

the member dies before retiring: the limited
member is entitled to a share of the death benefit.
[s. 78(1)]

the member reaches a retirement age, but chooses
not to retire: the limited member can elect to have
the share transferred to a pension vehicle, such as
an RRSP. [s. 74(a); Form 4]
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Checklists For Plan Administrators

(f)

Regulation 7 sets out the transfer options: e.g., to
purchase an annuity, or to transfer to another
pension plan, locked-in RRSP, or an account in the
same Plan.

If the pension is vested, the funds are transferred
on alocked-in basis.

the member retires: if the limited member still has
not received a share, at this time the limited
member is entitled to a separate pension from the
Plan. [s. 74(b); Regulation 10; Form 4]

when the limited member’s share is paid out, adjust the
member’'s remaining interest in the pension. [Regulation
8]

If the member has already retired, the Plan must:

(@)

(b)
(©)

give the member Notice in Form 6 that the Form 2 was
received.

record the spouse as a limited member.
pay directly to the limited member a share ofeach

payment made to the member, making appropriate
withholding deductions. [s. 72(2); s. 76(1)]
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Checklists For Plan Administrators

Administrator Checklist 3: Form 3 is Received

Unmatured Pension in a Defined Contribution Plan

The Plan Receives a Form 3: Request for Transfer From Unmatured Defined
Contribution Plan: What isthe Plan Supposed to Do?

1.

If the member has not yet retired, the Plan must:

@)

(b)

(©)

give the member Notice in Form 6 that the Form 3 was
received.

request directions from the spouse concerning where the
spouse’s share is to be paid (e.g., to purchase an annuity,
to transfer to another pension plan, locked-in RRSP, or an
account in the same Plan). [Regulation 7] If the pension
is vested, the funds are transferred on a locked-in basis.

pay out the spouse’s share as directed.

Note: in order to calculate the division, Plans must
keep information that will allow them to vaue
pensions at relevant past dates starting from July
1, 1995. Plansthat are unable to value pensions at
dates before July 1, 1995 may estimate the value
according to a pro-rata formula set out in
Regulation 9(2).

If the member has already retired, the Plan mu st:

@)

(b)

(©)
(d)

require a Form 2. (Form 3 would not be used. The
pension has matured. The transfer option is no longer
available. The pension is divided exactly the same as a
matured pension in a defined benefit plan: See
Administrator Checklist 2, s. 3)

when a Form 2 is received, give the member Noticein
Form 6 that the Form 2 was received.

record the spouse as a limited member.
pay directly to the limited member a share of each

payment made to the member, making appropriate
withholding deductions. [s. 72(2); s. 76(1)]
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ApPPENDIX D

CHECKLISTS FOR LAWYERS

Pension Division Under
Part 6 of the Family Relations Act

Note: These materials have been prepared on theassumption that users will exercise
their professional judgmentregarding the correctness and applicability of the material.
Checklists and forms should be used only as an initial reference point. Reliance on
them to the exclusion of otherresources is imprudent. These materials should be
regarded as asecondary reference. For definitive answersrefer to applicablestatutes,

regulations and practice notes.

Overview :

Section references are to the Family Relations Act, R.S.B.C. 1996, c. 128, as

amended.

Regulation references are to the Division of Pensions Regulation, B.C. Reg. 77/ 95.

References to Forms are to the forms set out in the Division of Pensions
Regulation.

Unless clearly

indicated,

“member” means the person who has a pension.

“Spouse” means the person claiming a share of the pension.

1. Checklists:

Checklist1:

I Checklistl:

Checklist2:

Checklist3:

Checklist4:

Checklist5:

Dividing a Matured Pension under Part 6 of the
FRA

If the member has retired and the client already
has an agreement or court order made before July
1, 1995 dividing the pension by a ben efit split

Dividing an Unmatured Pension in aDefined
Contribution Plan under Part 6 of the FRA

Dividing an Unmatured Pension in a Defined
Benefit Plan under Part 6 of the FRA

If the member has not yet retired, but the client
already has an agreement or court order made
before July 1, 1995 dividing the pension by a
benefit split

Dividing a Matured Pension (i.e., the member has already retired)
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Checklists for Lawyers

[Agreement/Order made after June 30, 1995]

1. prepare Form 1: Claim of Spouse to Interest in Member’s Pension
and deliver it to the Plan (or annuity issuer) with

1 a certified copy of the spouse’'s marriage certificate and
birth certificate,

authorization from the spouse for the Plan (or annuity
issuer) to communicate with you or your nominee, and

request information from the Plan respecting the pension.
[FRA, s. 82, Reg. 14]

2. negotiate or litigate the division of the pension and prepare the
agreement or court order. (For sample precedents, see Family
Law Agreements - Annotated Precedents (Continuing Legal
Education Society of B.C.)) and B.C. Family Practice Manual
(Continuing Legal Edu cation Society of B.C.)

3. prepare Form 2: Request for Designation as Limited Member
of Pension Plan, attach the agreement or court order, and
deliver it to the Plan (or annuity issuer). [Ss. 72 and 7 6]

4. the Plan may require payment of an administrative fee. [Reg. 13
sets out the maximum amounts that may be charged]

[The pension will be divided by a benefit split
administered by the Plan.]
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Checklists for Lawyers

Checklist2: If the member has retired and the client already has an
agreement or court order made before July 1, 1995 dividing the
pension by a benefit split

Part 6 of the FRA applies tocourt orders or agreements made on or after July
1,1995. [S. 71]

Part 6, however, can also apply in some cases to court orders or agreements
made before July 1, 1995.

If the member has retired and the division is being carried out by a benefit
splitadministered by the member, the Plan can be required to administer the
benefit split.

1. prepare Form 5. Request in relation to a Matured Pension Divided
under an Agreement or Court Order Made Before July 1, 1995, attach
the agreement or court order which set up the benefit split, and
deliver it tothe Plan. [S. 76(4)]

2. the Plan may require payment of an administrative fee. [Reg. 13
sets out the maximum amounts that may be charged]

If the pension division is working smoothly, the spouse may decide not to opt
in, particularly if the Plan is charging an administrative fee.

[The pension will be divided by a benefit split
administered by the Plan.]
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Checklists for Lawyers

Checklist3:

Dividing an Unmatured Pension (i.e., member has not yet
retired) in a Defined Contribution Plan [Agreement/Order made after
June 30, 1995]

prepare Form 1: Claim of Spouse to Interest in Member’'s Pension
and deliver it to the Plan with

1 a certified copy of the spouse’s marriage certificate and
birth certificate,

authorization from the spouse for the Plan to
commu nicate with you or your nominee, and

request information from the Plan respecting the pension.
[FRA, s. 82, Reg. 14]

negotiate or litigate the division of the pension and prepare
agreement or court order. (For sample precedents, see Family
Law Agreements - Annotated Precedents (Continuing Legal
Education Society of B.C.) and B.C. Family Practice Manual
(Continuing Legal Edu cation Society of B.C.)

prepare Form 3: Request for Transfer from Unmatured Defined
Contribution Plan, attach the agreement or court order, and
deliver it to the Plan. [S. 73, Reg. 9]

the Plan may require payment of an administrative fee. [Reg. 13
sets out the maximum amounts that may be charged]

[The pension will be divided by transferring tothe credit
of the spouse a share of contributions plus investment
returns accumulated during the marriage to a
prescribed pension vehicle, such as an RRSP. In most
cases, the funds will be locked-in, meaning they can't
simply be withdrawn, but must beused to providealife
income.]
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Checklists for Lawyers

Checklist4: Dividing an Unmatured Pension (.e., the member has not yet

retired) in a Defined Benefit Plan [Agreement/Order made after June 30,
1995]

prepare Form 1: Claim of Spouse to Interest in Member’'s Pension
and deliver it to the Plan with

1 a certified copy of the spouse’s marriage certificate and
birth certificate, and

authorization from the spouse for the Plan to
commu nicate with you or your nominee, and

request information from the Plan respecting the pension.
[FRA, s. 82, Reg. 14]

negotiate or litigate the division of the pension and prepare the
agreement or court order. (For sample precedents, see Family
Law Agreements - Annotated Precedents (Continuing Legal
Education Society of B.C.) and B.C. Family Practice Manual
(Continuing Legal Edu cation Society of B.C.)

prepare Form 2: Request for Designation as Limited Member of
Pension Plan, attach the agreement or court order, and deliver it
to the Plan [Ss. 72 and 74]

the Plan may require payment of an administrative fee. [Reg. 13
sets out the maximum amounts that may be charged]

provide the spouse with a copy of Form 4: Request by Limited
Member for Transfer of Pension and advise about the future
election between (a) taking a transfer of commuted value on or
after the member becomes eligible to retire, or (b) waiting until
the member retires and taking a separate pension.[S. 74, Reg. 5,
Reg. 10]

[The pension will be divided by the Pan either (a)
transferring a portion of commuted value to the credit of
the spouseto a prescribed pension vehide, such as an
RRSP, or () providing the spouse with a separate
pension. If the spouse elects the transfer of the
commuted value, in most cases, the funds will be
lock ed-in, meaning they can’t simply be withdrawn, but
must be used to provide a life income.]
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Checklists for Lawyers

Checklist5: If the member has not yet retired, but the client already has an
agreement or court order madebeforeJuly 1, 1995dividing the pension
by a benefit split

Part 6 of the FRA appliesto court orders or agreements made on or
after July 1, 1995. [S. 71]

Part 6, however, can also apply in some cases to court orders or
agreements made before July 1, 1995.

If the member has not yet retired, the member and spouse can agree
to have Part 6 of the legidlation apply to the agreement or court
order dividing the pension. [S. 80(2)]

If the agreement or court order requires the member to sever the
spouse’ sinterest when that becomes possibl e, the partiesare deemed
to have agr eed to opt-into Part 6. [S 80(2.2)]

1. prepare the new agreement to opt into Part 6 (if the
parties are not deemed to have agreed to optin).

2. prepare Form 2: Request for Designation as Limited
Member of Pension Plan, attach original agreement or
court order setting up the pension division.

3. deliver to the Plan the Opting-in Agreement (if
needed), the Form 2, and a certified copy of the
spouse’s marriage certificate and birth certificate.
[Ss. 72 and 74]

4. the Plan may require payment of an administrative
fee. [Reg. 13 sets out the maximum amounts that
may be charged]

5. if the pension is in a defined contribution plan, the
spouse’s share will be transferred immediately (e.g.,
to an RRSP). If the pension is in a defined benefit plan,
provide the spouse with a copy of Form 4: Request by
Limited Member for Transfer of Pension and advise
about the future election between (a) taking a
transfer of commuted value on or after the member
becomes eligible to retire, or (b) waiting until the
member retires and taking a separate pension.[S.
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74, Reg. 5, Reg. 10]

[The pension will be divided by either (a) transferring a portion
of commuted value to the credit of the spouse to a prescribed
pension vehicle, such as an RRSP, or (b)the Plan providing a the
spouse with a separate pension. If the spouse’s share is in the
form of a transfer of commuted value, in most cases, the funds will be
locked-in, meaning they can’t simply be withdrawn, but must be used
to provide a life income. ]

174

British Columbia Law Institute



Index
50 per cent ceiling

see Agreements
see Court orders

Adjusting the member's pansion

adjustment neutral to Plan . .. ... . 15.34
differentratesof acaual .. ....... ... 15.32
morethan oNe diViSION . . ... ... 15.33
when plan makes lump sumtransfer . ......... .. e 15.29-15.30
whether member'sentitlementisvested or unvested . . ... ... .. 15.35
Administrative fee
administrative fee for dividing apensioninahybridplan. . ........ .. ... i i 4.4
ifthefeeisnot paid . ... ... ... i e e 15.6
INStAlMENE PAYIMENTS . . . .. ot e e e e e e e e 15.8
PaymeNnt to Plan SPONSOI? . . . . ottt ettt e e e e e e e e e 15.7
tax: see Tax
WaIVING e fEe . . 15.2,15.12
Whento Chargefee . ... . 15.3,154
Who IS hilled? .. 155
Administrative issues

administrative fee: see Administrative fee

evidence, verifying factsand identity . ............ e 13.17
is plan subject to Part 6 of the FRA: see Local plans

limited member can't belocated . . ... ... e 2.58
no need for plan amendment . .. ... .. .. 14
normal form: see Valuation

pension entitlement subject to court order or agreement . ........... .. . Ch8Intro., 12.8
pension should be divided ON Qross hasis . ... ... oot e 12.1
record keeping: defined contributionplans. ........... .. i e 3.7-3.10
spouse must provide evidence of entitlement . ... ... . . . 15

subsidized early reirement: see Valuation

Administrator
administrator protectedfromliability . ......... .. e 133
insurance company as adminiSrator . . ... ... ... ...ttt 12
may require proof of spous'sentitlement ............ ... 15131
must act within 30 days of receiving FOrm . . ... ... . 13.1-2
obligationswhen Form1received ............. 5.8, 5.16, Ch13 Intro., 13.15, 13.17, 13.19, 13.21, 15.12
obligationswhen Form2received ......... ... .. ... 5.16, Chl3 Intro., 15.12
obligationswhen Form3recaived . ...... ... .. i e Ch13 Intro.
obligationswhen FOrm4 recaived . ... ... oot Ch13 Intro.
obligationswhen Form5received ........................ Chi13 Intro., Chl4 Intro., 14.4, 14.7, 14.10
requirement to give limited member/spouse 30 days
AdVanCeNOLICE ...ttt e e 2.10, 2.53, 5.8, Ch13 Intro., 15.25, 15.29
requirement to provideinformation . . ... ... ... . 13.20
see Forms
see Information
see Insurance

Referencesareto paragraph numbers
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Index

Agreements
BOper cent Cailing . ... ...t 115, 11.10-12, 12.3
agreements made before July 1, 1995: see Old orders and agreements
agreement asfinal property settlement. . .. ... ... 15
agreement between ouse and Plan .. .. ... 11.21
agreement silent about pension division . ... 1.5, 13.15, 13.23
bOoth SPOUSES haVE PENSIONS . . . . oo e e e e 11.14
changing beneficiary designation: see Beneficiary designations
changing the proportionate share . .. ... it 11.6,11.7
COmMPENSAtioN PAYMENT . . . . oottt ettt e 1.6,3.6,11.1,11.8,11.21
CONSENE OF SPOUSE . . . . ottt et et et e e e e e e e e e e e e 14.15
dividing pre-marriage accruals: see Proportionate share
draftinganagreement ... ... 1.7,2.24,85, 11.3,12.2
Oral AgrEEMENT . . . oottt e e e 1.5, 11.4, 13.15
pension entitlement subject to family lawagreenent .. ........ ... .. .. oL Ch8Intro., 11.4
Pre-marriage agrEOmMETL . . . . ..ttt e e e e e e e 11.5
separation agreement . . . ..ot 2.22,Ch8Intro., 10.1, 11.4, 13.12, 14.7
waiver of CPP benefitsdivision: see Canada Penson Plan
waiving entitlementtopension . .......... .. i 1.6,5.12, Ch8 Intro., 11.1, 11.14-18
Application

see Old orders and agresments

Arrears
not recoverable fromplan . ........ .. 14.8
recoverable from member, subject toadicretion . ........ .. 14.8, 14.10
Banked Credits
see Proportionate share

Beneficiary designations

agreement changing thebeneficiary . . ... .. 25,85
appointing the limited member beneficiary ............ ... .. ... ... ... ... 2.9, Ch8Intro., 11.13
changing the beneficiary .. ... ... i e 25
competition between former and CUrTENt SPOUSE . ... oo oottt Ch8 generally
competition between bendiciaries: see Preretirement survivor benefits

court order changing beneficiary . ... 25,58
death benefits: see Preretirement survivor benefits

failing to change beneficiaryasrequired by order oragreement .............. ... ... ... ..... 25,5.8
generous preretirenment survivor benefit. . . ... ... 8.11
preretirement survivor benefits: see Preretirement survivor benefits

requirement for limited member'sconsent . ... ... o 25
survivor benefits: see Dividing a matured pension

when member can designate CUrTent SPOUSE . . .« v vttt e e e 2.4,25,5.12,85

Benefits subject to division

ad hoc pension increases. see Limited member

annUIty @S MatUred PENSION . . ..ottt ettt e e e e e 1.2
banked credits. see Proportionate share

benefit upgrades: see Limited member

bridging benefitS . . . .o e 257
dental benefits: see Limited member
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Index

disability benefitsas matured pension . ......... . . Ch9Intro., 9.1, 9.2, 9.3
extended medical benefits: see Limited member

flex benefits package: see Proportionate share

group benefits: see Limited member

group lifeinsurance: see Limited member

INOEXING . oottt 2.56
plan surplus: see Proportionate share

pre-marriage accruals: see Proportionate share

TESIOTEO SEIVICE . . o oottt ettt e e e et e e e e e e 219,231
transfer of commuted ValUE . . ... o 2.10
unexpired guUarantee PENiOU . . . . ...ttt e 5.12
vested and unvested employer contributions . ... 3.6

Bridging benefits

see Benefits subjed to division

Canada Pension Plan

bridging benefits: seeBenefits subject to division

disability Denefits . . ... ... o 9.3
extraprovincial plan ... ... 9.3
MO WAIVEY . o . ottt ettt ettt e e e e e e e e e e e 112
WAIVEE . ettt e e e e e e 11.18,11.20

Cap on service

see Proportionate share

Common law relationship

see Pension Benefit Sandards Act (Can.)
see Proportionate share
see oouse

Commuted value

see Valuation

Conflict of laws

ChOICE Of [aW . . . oo 1.9
JURESTI Gt ON L o e e e e 19
responsibility for codsof legal proceedings .. ...t e 134

Court orders

BOper cent Cailing ... ... ..o 11.10-12,12.3
changing the beneficiary .. ... 5.8
changing the proportionate share .. .......... it 217,222
COMPENSALION PAYIMENT . . . . . ottt ettt e e e e e e e 223,111,118
CONSENE OF SPOUSE . . . oottt ettt e e e e e e e e e e e e e e e e 14.15
court order bindingon plan . . ... .. . e 2.31, Ch12 Intro.
courtorder canvary Part6rules . ............. ..., 2.5, 2.23,5.10, Ch8 Intro., Ch12 Intro.

court order made beforeJuly 1, 1995: see Old orders and agreements
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Index

draftingacourtorder . ..... ... .. 1.7, 2.23, 2.24, Ch8 Intro., 12.2
dividing pre-marriage accruals: see Proportionate share

entered order reqUITEd . ... ... i e 12.8
order silent about pensioN diVSION . ... ...ttt e 1.5, 13.23, 14.14
pension entitlement subject tocourt order ....... ... ... 2.9, Ch8 Intro.
pension should be divided ON grosS hasiS. . . . . ..ottt e 12.1
revising obligationsunder a Court Order . ... ... .. ittt e 12.6
vested and unvested benefits (defined contributionplan) . ... .. 3.6

Death benefits

see Preretirenment survivor benefits

Defined benefit plan

see Dividing a pension in adefined benefit plan

Defined contribution plan

see Dividing a pension in adefined contribution plan

Disability benefits

see Benefits subjed to division

Dividing a matured pension

examples Of diVISION ... ... 55,5.7,5.8
changesin spousal status afte retirement ... .......... 5.6, 8.8
determining the spouse's share:  see Proportionate share

if member filesfal® statement onretirement . ... . i e 5.12
JOINEANNUILY . ..o 5.6, Ch8 Intro., 11.9, 11.14, 11.15
matured pension defined ... ... e 51
no obligation on plan to reopen eledions made onretirement . .................... 5.5,5.6,5.12, 5.1
plan-administered benefit split compared with Rutherfordorder ......... ... ... ... ... ... .. .... 5.15
postretirement survivor benefits . . ..... ... L 5.6, Ch8 Intro. 11.9, 11.14, 11.15
SUrVIVOr benefits ... .. 5.6, Ch8, Intro., 11.9 11.14, 11.15
S 100 | Y/ Ch5 Intro., Ch13 Intro.
why divided by a plan-administered benefit split? .. ... ... 5.15

Dividing a pension in a defined benefit plan

adjusting the member's pendon: see Adjusting the member's pension

breakdown of a second marriage of spouse or member .. ... ... 2.34
"deemed retiremant” ... 2.7,2.38,2.43,2.48,14.11
deferred methods of division ........................ Ch2Intro., 2.6, 2.11, 2.37, 2.46, 4.4, Ch5 Infro.
deferred methods of division compared with Rutherfordorder ........... ... .. ... ... ... ... 2.7,2.38
deferred retirement and separate Pension OPtioN . . .. ..ottt 2.55
determining the proportionate share: see Proportionate share

early retirementtransfer option ........... 24,266,211, 221, 2.36, 2.44-2.45,Ch13 Intro., 15.34,15.36
electionsby limited member .. ... .. . e 2.37-2.43, 2.46
immediate transfer option: whenavailable ............ ... ... ... ... ... .. . ... 2.46, 2.47,10.1, 12.7
limited member (or spouse) diesbeforereceivingashare . ........... .. ... ... ... .... 8.1, 13.24,15.12
matured pension: see Dividing a matured pension

optional formSs Of PENSION . . . . . ...t e 2.50
Rutherfordorder .. ... ... .o 2.7,2.38,2.43,2.48,5.15,14.2,14.4
separatepensionoption .................. 1.6, Ch2 Intro., Ch2 generally, 2.49, 2.52, Ch13 Intro., 14.1
SUMIMIBIY .« ottt ettt e e e e e e e e e e e e e e e e e e Ch2 Intro.
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valuing a pension in a defined bendit plan: see Valuation

Dividing a pension in a defined contribution plan

determining the SPOUSE'S SNAIe . . . . oottt et e e e e e e e 34
generally ... 2.6, Ch3Intro.
immediate transfer of SPOUSE'SShAre . . ... ..ot 3.3, Ch13 Intro.
Marriage date Value . . ... ot e e e 37
matured pension: see Dividing a matured pension

NEL INVESEMENT FEIUMS . . . o ottt ettt e et e e e e e e e e e e e e 34,35
opting in to a defined contribution plan with an old order or agreement ......................... 14.2
record keeping: see Administrative issues

rightswhen plan isinsolvant . ... ... .. . e 3.14
LS 01100’ Y/ Ch3 Intro.

valuing a pension in a defined contribution plan: see Valuation

Dividing a pension in a hybrid plan

administrative fee: see Administrative issues

"hybrid plan” defined .. ... .. . Ch4 Intro.
alternative methods of diviSION . . . .. ... o 4.3
dividing a pensionin a hybrid plan asif it wereadefined benefitplan............................ 4.4
SUMIMIBIY . o oo ettt et e e e e e e e e e e e e e e e e e e e e e Ch4 Intro.

Dividing a pension, methods

Divorce

benefit split administered by member: see Dividing a pension, Rutherford order

benefit split administered by plan .. ... .. 1.2, Ch4Intro., 5.14
compensation payment: see Agreements

constructive trust, use of: see Trusts

deferred division: e Dividing a pension in a ddfined benefit plan

early retirement transfer option: see Dividing a pension in a defined benefit plan

flat benefit plans . . . . ..o 2.8
methods of dividing DBP and DCP compared . . . ... ...ttt 2.6
plan pays out spouse'sshareinalump SUM .. . ... . e 2.35

transfer options: seeTransfer options

see Shouse

Early retirement transfer option

see Dividing a pension in adefined benefit plan

Employer contributions

see Benefits subjed to division

Entitlement date

Escheat

see Proportionate share

rulesthat apply to fundsheld intrust .. ... o e 2.58

Extraprovincial plans
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EfiNEO . o 112
distinguished fromlocal plans . . ... ... 18
dividing an extraprovincial plan .. ........ .. i Ch7 generally
INCIUDES CP P . . .o e e e e 1.12,7.3
includes disability benefits that aren’t “ pensions” .. ... ... ... 94
includesfederal publicplans .. ...... .. .. 112,74
planlocated inthe United SateS .. ... .. ..ottt 1.12,1.14
plan registered outSIde the ProvinCe .. ... ...t 113
plansregistered outside B.C. with membersoutsidetheprovince ............ ... ... ... ... ..., 1.15
proportionate share: see Proportionate share SUmmary .. ........vuienen e, Ch7 Intro.
Family assets
debt Obligations . ... ... e 2.29
disability benefits . . . ... e 9.1,9.2,93
entitlement on marriage breakdown . . . . ... 2.22,11.4
family assetsand the entitlement date .. ........... . 2.22
family assets used topurchase pension entitlement . ............. .. i 2.32

Flat benefit plans

see Dividing a pension, methods
see Dividing a pension in adefined benefit plan

Flex benefits package
see Proportionate share

Forms
agreement received Without COrreCt FOrm . . ... ... e 132
delay infiliNg FOrMS .. .o 13.14
effectivedate Of FOrm . . ..o o e 13.7
FOrM B . 11.24
incompleteand invalid FOrms . . ... .. e e 13.2
order received WithOUE COTTECE FOIM . . . .ottt e e e e e 13.2
Placing FOrmMS ON COMPULEY . . ..ottt ettt et e e e e e e e e e e e e e et ettt 139
reason agreement or order attached .......... ... .. . . e 13.11
USING thE FOrmMS ..o e e e e Ch3Intro.
WHO reCEIVES the FOIMS? Lo e e e e e e 135
see Administrator

Indexing
see Valuation

see Benefits subjed to division

Information
administrative fee and entitlement toinformation . ......... ... .. 15.3
information purely personal to MemMbEr . ... ... i e 15.21
limited member entitled to informationfromplan ......... ... ... . . e 15.3
no need for court order or agreement to requestinformation ............. ... .. i, 15.16
no obligation on administrator to ValUEPENSION . . . ...\ttt et e 15.17
repeated requests for information . ......... ... i 15.19
request for information. . ... ... i 15.14-5, 15.20
what information must be disdosed? . ... 13.20, 15.20
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when spouse is entitledto information from plan about pension .. .......... ... .. .. . ... 15.14
see Administrator
Insolvency of plan
see Limited member
Insurance
insurance company as adminiQrator .. ... ... ...ttt e 1.2

Limited member

after limited member dies . . . ... 5.10
designating spouseto belimited member ........ ... ... .. i Ch2 Intro., Ch5 Intro.
determining the Limited member's share: see Proportionate share

effect onelections by member . ... .. . 24
dectionshy limited member . ... ... 2.37-2.38, 2.4
limited member dieS . .. ..o 8.1
member diesfirst: see Preretirement survivor benefits

member filesa falsestatement onretirament . ... 5.12
member terminatesemployment and takesdderredpension . ........... ... i, 211
no right to purchase additional pendon entitlement . .......... .. ... .. i 23
NO MRt L0 VOtE . . .o e e e e 23
not entitled to dental benefits . . ... ... .. 23
not entitled to extended medical benefits . ... . . 23
not entitled to sharein groupbenefits ......... ... i i e 2.3
not entitled to sharein grouplifeinsuranceplan. .. ........ .. i i 2.3
old order or agreement: see Old orders and agreements

right to 30 daysadvance noticefromplan .......... ... ... o i 2.10, 2.53, 15.25, 15.29
right to a proportionate shareofany benefit ... ... .. .. . . . 21,54
right to sharein ad hoC PENSION INCIEASES . . .. .ottt e e e 22,221
righttoshareinbenefitupgrades . .. ... e 22,221
rightswhen plandeclaresa surplus . . ... ...ttt e 214
rightswhen planisinsolvant . ... ... e 215
rights when plan isterminated or partiallyterminated ............ ... .. ... ... i, 213
Fights, generally . ... o e 2.1-3
transfer of commuted value when member terminatesemployment . .................... 2.10-2, 15.25-6

Local plans

EfiNEO . 18

doesn'tinclude federal publicplan . ... .o 18

if the member accrued pension entitlement in different provinces . ........... ... .. . 1.9

includes federally reg. occupational plan. . ... 1.8,1.11
Locked-in benefits

generally . ..o 242,259, 3.11-2,6.1, 104

Matured pension

matured pensiondefined . . ... ... Ch5 Intro.
see Dividing a matured pension

Member
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elections: see Beneficiary designation
Money purchase plan

see Dividing a pension in adefined contribution plan
Normal form

see Valuation

Old orders and agreements

agreement or order madebeforeJuly 1,1995 ... ... ... Ch5 Intro., 14.1
changing theterms of theold order or agreement . .. ............. i, 14.12,14.13
deemedtooptinwithold order or agreement . ... . .. 14.1, 15.27
entittement to information . .. ... .. .. . 13.21
member and spouse separated before July 1, 1995 . ... ... 14.3
optinginwitholdorder oragreement .. ....................... 14.1, 14.2, 14.4-5, Ch13 Intro., 15.27
opting into adefined contribution plan . . . ... 14.2

Pension Benefits Division Act (Can.)
dividingafederal publicplan . ......... . i 1.8
Pension Benefits Sandards Act (Can.)

COMMON AW SPOUSE OF PAINEN . . . oottt et e et e e e e e e e e e e e e e e e 11
federally regulated occupational plan . ....... ... 111

Pension plans
see Plans

Pensionable service

ifmeasuredinhoursor bandsof hours . ... ... i e 2.17,2.32
measured in monthsor partsof months .. ... 2.17
service increases but no corresponding increasein pensionvalue . ............ i 2.33

Plans

career average plan: see Dividing a pension ina defined benefit plan

defined benefit plans: see Dividing a pension in a defined benefit plan

defined contribution plans: see Dividing a pension in a ddfined contribution plan
extraprovincial plans: e Extraprovincial plans

federal public plans: see Pension Benefits Division Act (Can.)

federally regulation ocaupation plans: see Local plans

flat benefit plan: see Dividing a pension in a defined benefit plan

hybrid plans: see Dividing a pension in a hybrid plan

local plans: see Local plans

money purchase plans. se Dividing a pension in a defined contribution plan

Postretirement survivor benefits
see Dividing a matured pension

Preretirement survivor benefits
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beneficiary holds benefitsin trust: see Trusts

Proportionate share

benefit determined by status as spouse Or partner . ........... ..ot 11,87
changing the beneficiary designation: see Benefidary designations

competition between former and current spouse . ............. 2.5,295.8,5.12,8.5,11.13, 13.15, 14.5
entitlement of CUrTent SPOUSE . . . ... oot e 1.1, Ch8 Intro., 11.17
inadequate preretirement survivor benefit . ......... ... L o oL 2.9, 241, Ch8 Intro., 8.5, 8.11
member dies before limited member receivesashare . ........... . 29
proportionate share: see Proportionate share

banked credits, taking into @aCCOUNt . .. ... . i e e 2.32
cap on service, takinginto @aCCOUNL . .. .. ...ttt e e et 2.32,2.33
changing by Order Or agreemENt . ... .. ittt e 14.7
changing proportionate share by usng date earlier thanmarriage ........................... 2.22-4
changing proportionate share by usng different entittementdate . . .............. .. ... ... ... ..., 222
deemed retirement, taking into acCouNt . . .. ... ... it 2.38,2.48
efiNed ..o 2.16
effect of agreements: see Agreements

effect of court order: see Court orders

entitlement date, significance of .. ... ... 2.22,15.31
entitlement date for matured pension .. ... ... 218
EXCIUEO SEIVICE . .ottt e e e e e 2.27
flat benefit plans . . . ..o 2.8
flex benefits package takingintoaccount . ............ ... i 2.20,2.32
for early retirement transfer OpLioN . .. ... ... 2.36
OENErallY . oo 116
how determined for preretirement survivor benefit . ....... ... .. . .. . .. 8.9
how determined if limited member diesbeforemember . ........ .. ... . 8.10
how determined: general formula .......... .. ... . . 216,217,811
member withdraws pendon entitlement during marfiage . ............. i 219,231
pensionable service: see Pensionable service

pre-marriage accrualsearned during common law rdationship .. ............. .. . ... 2.26
pre-marriage accruals whentotakeintoaccount .. ........... .. it 2.25,2.26, 2.34
Prior SErViCe Credit . .. ... e 2.30
purchased serviceon instalment plan . . .. ... .. 2.29
purchased service,taking into account. . .. ...... ..ot 2.19, 2.21, 2.27-2.29
rationale for different formulas . . ... ... . .. e 8.11
ruleif limited member isdesignated beneficiary ........... ... . . 8.3

RRSP's, RRIFsand LIF's

see Tax

Same sex relationship

see Spouse

Separ ate pension option

see Dividing a pension in adefined benefit plan

Separation agreement

SERP

see Agreements
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see Supplementary Penson Plan

Severance benefits
whether divisibleunder Part 6 . . ... .. . 1.10
Soouse
COMMON |aW SPOUSE OF PartNEr ..ottt ettt et et e a e 1.1,5.8,11.4,13.15
changesin spousal status afte retirement . ......... ... .. i 5.6, 8.8
efiNed ..o 11
entitlement to pension earned before marriage: see Proportionate share
same SeX FelationShip . . ... .o 11

Supplementary Pension Plan

general PrinCiPlES . ... i 2.52
Surplus declared by plan
see Limited member
Tax
administratiVe fEe . . .o 15.9-11
income tax consequences of dividingan RRSP, RRIFor LIF ........ ... ... .. ... ... ... .. ... 6.1, 6.2
income tax consequences of dividing PENSION . .. ... ottt e 1.7,11.23
optional forms of pension and INCOme TaX ACE . . ... oottt e e 251
withholdings: pension should bedividedongrossbasis. .. ............. ... ... .. .. ... 11.25,121

Termination of member's enployment

see Limited member
see Severance bendits

Termination of pension

termination if preretirement survivor benefit . ... ... e 5.4
termination if QUAraNtEE . . . .. . e 5.12
termination if JOINt anNnUILY . . .. ..ot e 55
termination of asingle [ifepension . ....... ... i e 5.4

Termination or partial termination of plan

see Limited member

Top up Plan

See Supplementary Pension Plan

Transfer options

commuted value CalCulalion . . .. ... ... . e 10.1
early retirement transfer option: see Dividing a pension in a defined benefit plan

effect Of COUNt Order . .. .. e 211
locked-in BENEfIES . . ..o 3.11, 10.4, 10.5
Plan retains SPOUSE S Shar @ . . . .ottt 240, 10.3
pre- and post- January, 1993 contributionS . . . ... ... o 3.12
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S 0100’ [V 2.39, Ch10 Intro.

transfer from a pension in a defined contributionplan ....................... Ch10 Intro., Ch13 Intro.

transfer on marriage breakdown? .. ... ... ... 2.46, 2.47,10.1, 11.7
Transition

Trusts

see Old orders and agreements

consent by trustees: see Valuation

Valuation

CONSEIUCHIVE tTUSE . . . oottt et e e e e e e e e e e e e e e 11
holding pension benefitsintrust ... ... ... ... .. 2.5,8.2,11.9, 14.10
holding preretirement or postretirement survivor benefitsintrust . ........... ... ... ... L. 119
plan owes limited member fiduciary obligations . ........... . ... . . i 8.2
actuarial assUMPLiONS . . . ... i it e 2.6,11.22,11.23
A0 AAJUSIMIENES . ..ottt e 254
comMUEEd ValUE . ... e Ch2 Intro., 2.36, 2.57
CONSENt DY trUSIEES . . . 2.45,15.36
IMPACE OF TAX . . . o ottt 11.23
INOEXING . oo 2.56
need to value before making €lection? . . . ... ... 243
NOFMAl fOr M L L 244
normal form and status as SPOUSE OF PartNEr . .. . ...ttt e e e e 244
PrESENE ValUE . . o .ottt et e e e e 2.36
SEX NEULTal @SSUMPLIONS . . o .ottt ettt e e e e e e e e e e e 15.37
subsidized early refirement . . . ... ... .. 2.45, 15.36
ErmMINAtiON MELNOO . . . . . o e e e e e e 2.46, 10.1
valuing apensioninadefined benditplan .......... .. 2.6
valuing a pension in adefined contributionplan . ......... ... ... o 2.6,34
vested and unvested benefits (defined contributionplans) ............ .. . i i 3.6

Voluntary contributions

formula for diViSION . ... e e 2.60
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