
-1-

LAW REFORM COMMISSION OF BRITISH COLUMBIA

INTERIM REPORT ON THE
LAW OF EVIDENCE

(PROJECT NO. 10)

LRC 11

1973



-2-

T h e  L a w  R e f o r m  C o m m i s s i o n  o f  B r i t i s h  C o l u m b i a  w a s  e s t a b l i s h e d  b y  t h e  L a w
R e f o r m  C o m m i s s i o n  A c t  i n  1 9 6 9  a n d  b e g a n  f u n c t i o n i n g  i n  1 9 7 0 .

T h e  C o m m i s s i o n e r s  a r e :

H O N .  E .  D .  F U L T O N ,  P . C . ,  Q . C . ,  L L . D . ,  Chairman.
J .  N O E L  L Y O N .
R O N A L D  C .  B R A Y

A r t h u r  C l o s e  i s  L e g a l  R e s e a r c h  O f f i c e r  t o  t h e  C o m m i s s i o n .
M i s S  P a t r i c i a  T h o r p e  i s  S e c r e t a r y  t o  t h e  C o m m i s s i o n .

T h e  C o m m i s s i o n  o f f i c e s  a r e  l o c a t e d  o n  t h e  1 0  F l o o r ,  1 0 5 5  W e s t  H a s t i n g sth

S t r e e t ,  V a n c o u v e r ,  B . C .



-3-

TABLE OF CONTENTS

P a g e

I .  P r o o f  o f  t h e  R e c o r d s  o f  F i n a n c i a l  I n s t i t u t i o n s 5

I I .  E x p e r t  W i t n e s s e s 8

I I I .  C o n t r a d i c t i o n  o f  W i t n e s s e s 1 0

I V .  C o n c l u s i o n 1 2



-4-

T O  T H E  H O N O U R A B L E  A L E X  B .  M A C D O N A L D ,  Q . C . ,  
A T T O R N E Y - G E N E R A L  F O R  B R I T I S H  C O L U M B I A :

          
T h e  L a w  R e f o r m  C o m m i s s i o n  o f  B r i t i s h  C o l u m b i a  h a s  t h e  h o n o u r  t o  p r e s e n t

t h e  f o l l o w i n g :

I N T E R I M  R E P O R T  O N  T H E  L A W  O F  E V I D E N C E

T h i s  i n t e r i m  R e p o r t  h a s  b e e n  p r e p a r e d  i n  t h e  C o m m i s s i o n ' s  s t u d y  o n  t h e  L a w
o f  E v i d e n c e  w h i c h  w a s  a d d e d  t o  t h e  C o m m i s s i o n ' s  A p p r o v e d  P r o g r a m m e  a s  P r o j e c t
N o .  1 0  i n  1 9 7 2 .   T h e  C o m m i s s i o n ' s  s t u d y  o f  t h e  L a w  o f  E v i d e n c e  i s  b e i n g  c a r r i e d  o n
i n  c o n j u n c t i o n  w i t h  t h e  N a t i o n a l  L a w  R e f o r m  C o m m i s s i o n .   S i n c e  M a y  o f  1 9 7 2 ,  t h i s
C o m m i s s i o n  h a s  b e e n  s t u d y i n g  a n d  m a k i n g  p r e p u b l i c a t i o n  s u b m i s s i o n s  t o  t h e
n a t i o n a l  L a w  R e f o r m  C o m m i s s i o n  o n  t h e  c o n t e n t  o f  t h a t  C o m m i s s i o n ' s  s t u d y  p a p e r s
o n  v a r i o u s  a s p e c t s  o f  t h e  l a w  o f  e v i d e n c e .   B e c a u s e  e v i d e n c e  i s  a  f i e l d  o f  l a w  i n  w h i c h
u n i f o r m i t y  i s  d e s i r a b l e ,  i t  w a s  f e l t  t h a t  t h i s  a p p r o a c h  t o  t h e  P r o j e c t  w o u l d  b e  l i k e l y
t o  y i e l d  t h e  m o s t  s a t i s f a c t o r y  r e s u l t s .

I t  i s  a n t i c i p a t e d  t h a t  f r o m  t h e  s e r i e s  o f  s t u d y  p a p e r s  b e i n g  p r e p a r e d  b y  t h e
N a t i o n a l  C o m m i s s i o n  w i l l  e m e r g e  r e c o m m e n d a t i o n s  t o  t h e  P a r l i a m e n t  o f  C a n a d a  f o r
a  D r a f t  F e d e r a l  E v i d e n c e  C o d e  a n d  t h a t  c e r t a i n  m a j o r  c h a n g e s  i n  t h e  p r e s e n t  l a w s
o f  e v i d e n c e  w i l l  b e  r e c o m m e n d e d  i n  t h e  c o u r s e  o f  t h a t  D r a f t .   I t  i s  h o p e d  t h a t  a
g r e a t e r  d e g r e e  o f  u n i f o r m i t y  i n  t h e  p r o v i s i o n s  o f  t h e  v a r i o u s  Provincial Evidence Acts a n d
b e t w e e n  t h e  F e d e r a l  a n d  P r o v i n c i a l  l a w s  o f  e v i d e n c e  w i l l  r e s u l t  f r o m  a  s t u d y  o f  t h e
F e d e r a l  D r a f t  C o d e .

C o m p l e t i o n  o f  t h i s  s t u d y  i s  s t i l l  a t  s o m e  d i s t a n c e  i n  t h e  f u t u r e ,  b u t  a t  t h i s
j u n c t u r e  t h e  C o m m i s s i o n  w i s h e s  t o  r e c o m m e n d  c e r t a i n  i n t e r i m  c h a n g e s  t o  b e  m a d e
t o  t h e  Evidence Act t o  i m p r o v e  t h e  p r e s e n t  l a w  o f  e v i d e n c e  a s  i t  a f f e c t s  t h i s  P r o v i n c e .
T h e  c h a n g e s  w h i c h  a r e  r e c o m m e n d e d  i n  t h i s  R e p o r t  d e a l  w i t h  t h e  t o p i c s  o f  p r o o f  o f
t h e  r e c o r d s  o f  f i n a n c i a l  i n s t i t u t i o n s ,  e x p e r t  w i t n e s s e s  a n d  c o n t r a d i c t i o n  o f  w i t n e s s e s .
W h i l e  t h e s e  r e c o m m e n d a t i o n s  c o v e r  r e l a t i v e l y  n a r r o w  a s p e c t s  o f  t h e  o v e r a l l  P r o j e c t ,
t h e y  d o  r e p r e s e n t  c o n c l u s i o n s  w h i c h  e m e r g e d  e a r l y  a n d  w h i c h  c o u l d  b e  s e p a r a t e l y
a n d  c o n v e n i e n t l y  d e a l t  w i t h  i n  a n  i n t e r i m  r e p o r t .   T h e s e  r e c o m m e n d a t i o n s  w i l l  n o t ,
i n  o u r  o p i n i o n ,  i m p e d e  t h e  l a t e r  d e v e l o p m e n t  o f  u n i f o r m i t y  b e t w e e n  t h e  l a w s  o f
e v i d e n c e  o f  B r i t i s h  C o l u m b i a  a n d  t h o s e  i n  o t h e r  P r o v i n c e s  a n d  t h e  F e d e r a l  l a w s  o f
e v i d e n c e .

W h i l e  i t  i s  t h e  u s u a l  p o l i c y  o f  t h e  C o m m i s s i o n  t o  c i r c u l a t e  a  w o r k i n g  p a p e r
c o n t a i n i n g  t e n t a t i v e  c o n c l u s i o n s  a n d  p r o p o s a l s  f o r  r e f o r m  b e f o r e  m a k i n g  a  f i n a l
r e p o r t ,  t h a t  h a s  n o t  b e e n  d o n e  w i t h  r e s p e c t  t o  t h i s  R e p o r t .   T h e  C o m m i s s i o n  f e e l s
t h a t  t h e  r e c o m m e n d a t i o n s  w h i c h  a r e  m a d e  a r e  n o n c o n t e n t i o u s  a n d  t h a t  a  w o r k i n g
p a p e r  w o u l d  b e  u n l i k e l y  t o  e l i c i t  a n y  s i g n i f i c a n t  a m o u n t  o f  c r i t i c a l  r e s p o n s e .

W h e n  t h e  C o m m i s s i o n  c o m m e n c e d  i t s  s t u d y  o n  t h e  l a w  o f  e v i d e n c e ,  i t  r e t a i n e d
M r .  J o h n  S p e n c e r ,  o f  t h e  V a n c o u v e r  B a r ,  a s  a n  a d v i s e r  o n  t h e  o v e r a l l  P r o j e c t .   M r .
S p e n c e r ,  a s  p a r t  o f  h i s  s e r v i c e s ,  h a s  b e e n  e v a l u a t i n g  t h e  s t u d y  p a p e r s  p r e p a r e d  b y  t h e
n a t i o n a l  C o m m i s s i o n  a n d ,  i n  a d d i t i o n ,  h a s  s u b m i t t e d  t h e  b a s i c  m a t e r i a l  f o r  t h i s
R e p o r t .   T h e  C o m m i s s i o n  w i s h e s  t o  e x p r e s s  i t s  g r a t i t u d e  t o  M r .  S p e n c e r  f o r  h i s
c o n t r i b u t i o n  t o  t h i s  P r o j e c t .



1 . R . S . B . C .  1 9 6 0 ,  c .  1 3 4 .

2 . S . 3 6  o f  t h e  Evidence A ct i s  s e t  o u t  i n  i t s  e n t i r e t y  a s  a n  A p p e n d i x  t o  t h i s  R e p o r t .

3 . See Evidence A ct Amendment A ct, 1927 S . B . C .  1 9 2 6 - 2 7 ,  C .  2 1 .

4 .    4 2  V i c t .  c .  1 1 .

5 .    See Phipson on Evidence,  4 9 5  ( l l t h  e d .  1 9 7 0 ) .

6 . R . S . C .  1 9 7 0 ,  c .  E - 1 0 .
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CHAPTER I PROOF OF THE RECORDS OF FINANCIAL INSTITUTIONS
          

S e c t i o n  3 6  o f  t h e  Evidence Act   p r o v i d e s  a  s i m p l e ,  c o n v e n i e n t  m e t h o d  o f  p r o v i n g  t h e1

c o n t e n t s  o f  b a n k  r e c o r d s .   I t  p e r m i t s  a  c o p y  o f  a n  e n t r y  i n  a  b o o k  o r  r e c o r d  k e p t  i n
a  b a n k  t o  b e  r e c e i v e d  a s  prima facie e v i d e n c e  o f  t h e  e n t r y  a n d  o f  t h e  m a t t e r s ,  t r a n s a c t i o n s
a n d  a c c o u n t s  r e c o r d e d ;  s u b j e c t  t o  s a t i s f a c t o r y  p r o o f  o f  s u c h  f a c t s  a s  a u t h e n t i c i t y  a n d
c u s t o d y .   E v i d e n c e  o f  t h e  l a t t e r  f a c t s  m a y  b e  g i v e n  b y  t h e  m a n a g e r  o r  a c c o u n t a n t  o f2

t h e  b a n k  b y  A f f i d a v i t .
          

T h a t  p r o v i s i o n  w a s  f i r s t  i n t r o d u c e d  i n t o  t h e  Evidence Act i n  1 9 2 7  a n d  i s  b a s e d  o n3

t h e  E n g l i s h  Bankers' Books Evidence Act,  1 8 7 9 .   B e f o r e  s e c t i o n  3 6  w a s  a d d e d  t o  t h e  Evidence Act,4

b a n k e r s '  b o o k s  c o u l d  o n l y  b e  p r o v e d  b y  p r o d u c t i o n  o f  t h e  o r i g i n a l s  o n  subpoena duces tecum
a n d  c a l l i n g  t h e  c l e r k s  w h o  m a d e  t h e  e n t r i e s .   T h e  e n a c t m e n t  o f  s e c t i o n  3 6 ,  t h e r e f o r e ,5

r e p r e s e n t e d  a  m o s t  w e l c o m e  r e f o r m .

S e c t i o n  3 6  d e f i n e s  " B a n k "  t o  m e a n  a n y  B a n k  o r  b r a n c h  t h e r e o f  t o  w h i c h  t h e  Bank
Act o f  C a n a d a  a p p l i e s .   A t  t h e  t i m e  o f  i t s  e n a c t m e n t  t h a t  d e f i n i t i o n  w a s  a  s e n s i b l e  o n e
a s  c h a r t e r e d  b a n k s  w e r e  a l m o s t  t h e  o n l y  i n s t i t u t i o n s  w h i c h  a c c e p t e d  d e p o s i t s  o f
m o n e y  f r o m  t h e  p u b l i c  a n d  w e r e  s u b j e c t  t o  s t r i n g e n t  s t a t u t o r y  a u d i t  r e q u i r e m e n t s .
I n  t h e  l a s t  5 0  y e a r s ,  h o w e v e r ,  o u r  f i n a n c i a l  l a n d s c a p e  h a s  c h a n g e d ,  a n d  s e e n  t h e
g r o w t h  o f  " n e a r  b a n k s "  s u c h  a s  t r u s t  c o m p a n i e s ,  c r e d i t  u n i o n s ,  c a i s s e s  p o p u l a i r e s ,
a n d  P r o v i n c i a l  T r e a s u r y  B r a n c h e s .   S e c t i o n  3 6  d o e s  n o t ,  h o w e v e r ,  e x t e n d  t o  p r o o f
o f  t h e  c o n t e n t s  o f  t h e i r  r e c o r d s .   T h e r e  s h o u l d  b e  n o  m a g i c  i n  t h e  r e c o r d s  o f  a
F e d e r a l l y  C h a r t e r e d  B a n k  w h i c h  m a k e s  t h e m  m o r e  a c c u r a t e  t h a n  t h o s e  o f  a  t r u s t
c o m p a n y  o r  a  c r e d i t  u n i o n .   I n  a n y  e v e n t ,  t h e  r e c o r d s ,  w h e t h e r  o f  a  b a n k ,  t r u s t
c o m p a n y ,  c r e d i t  u n i o n ,  o r  o t h e r  f i n a n c i a l  i n s t i t u t i o n ,  w o u l d  b e  prima facie e v i d e n c e  o n l y
o f  t h e  t r u t h  o f  t h e i r  c o n t e n t s ,  a n d  a l w a y s  s u b j e c t  t o  c o n t r a d i c t i o n  b y  o t h e r  e v i d e n c e .
T h e  C o m m i s s i o n ,  t h e r e f o r e ,  f a v o u r s  t h e  e x t e n s i o n  o f  s e c t i o n  3 6  o f  t h e  Evidence Act t o
e n c o m p a s s  t h e  r e c o r d s  k e p t  i n  " n e a r  b a n k s . "

          R e c e n t  a m e n d m e n t s  t o  t h e  Canada Evidence Act  p r o v i d e  a  s u i t a b l e  m o d e l  f o r  r e f o r m .6

T h a t  A c t  h a s  l o n g  c o n t a i n e d ,  i n  i t s  s e c t i o n  2 9 ,  a  p r o v i s i o n  c o m p a r a b l e  t o  s e c t i o n  3 6



7 . See Canada Evidence A ct,  R . S . C .  1 9 5 2 ,  c .  3 0 7 ,  s .  2 9 .

8 . Canada Evidence A ct (Amendment A ct), S . C .  1 9 6 8 - 6 9 ,  c ,  1 4 ,

9 . Ibid .  s .  2 9 ( 7 ) .

l 0 . Supra  n o t e  8 .

-6-

o f  t h e  British Columbia Act.   I n  1 9 6 9  s e c t i o n  2 9  w a s  a m e n d e d  s o  a s ,  inter alia,  t o  e x p a n d  i t s7

s c o p e  t o  i n c l u d e  t h e  " n e a r  b a n k s . "   T h e  n e w  s e c t i o n  2 9  u s e s  t h e  w o r d s  " f i n a n c i a l8

i n s t i t u t i o n "  t h r o u g h o u t  i n s t e a d  o f  t h e  w o r d  " b a n k . "   T h e  d e f i n i t i o n  s e c t i o n  p r o v i d e s : 9

. . .  " f in a n c i a l  in s t i t u t io n "  m e a n s  t h e  B a n k  o f  C a n a d a ,  t h e  I n d u s t r i a l  D e v e lo p m e n t  B a n k
a n d  a n y  in s t i t u t io n  in c o r p o r a t e d  in  C a n a d a  t h a t  a c c e p t s  d e p o s i t s  o f  m o n e y  f r o m  i t s
m e m b e r s  o r  t h e  p u b l i c ,  a n d  in c lu d e s  a  b r a n c h ,  a g e n c y  o r  o f f i c e  o f  a n y  s u c h  b a n k  o r
in s t i t u t io n .

T h e r e  i s  s o m e  q u e s t i o n ,  h o w e v e r ,  w h e t h e r  t h a t  d e f i n i t i o n  i s  b r o a d  e n o u g h  t o
e n c o m p a s s  P r o v i n c i a l  T r e a s u r y  B r a n c h e s  s u c h  a s  t h o s e  w h i c h  e x i s t  i n  A l b e r t a  w h i c h
a c c e p t  m o n e y  o n  d e p o s i t  f r o m  m e m b e r s  o f  t h e  p u b l i c .   T h e  d e f i n i t i o n  c o u l d  u s e f u l l y
b e  c l a r i f i e d  i n  t h a t  r e g a r d .

T h e  1 9 6 9  a m e n d m e n t s  t o  t h e  Canada Evidence Act  a l s o  i n c l u d e d  a  p r o v i s i o n  w h i c h10

w o u l d  a f f o r d  a  s i m p l e  m e a n s  o f  p r o v i n g  t h e  a b s e n c e  o f  a n  a c c o u n t  i n  a  f i n a n c i a l
i n s t i t u t i o n .   S e c t i o n  2 9 ( 3 )  o f  t h e  Canada Evidence Act n o w  p r o v i d e s :

     W h e r e  a  c h e q u e  h a s  b e e n  d r a w n  o n  a n y  f in a n c i a l  in s t i t u t io n  o r  b r a n c h  t h e r e o f
b y  a n y  p e r s o n ,  a n  a f f id a v i t  o f  t h e  m a n a g e r  o r  a c c o u n t a n t  o f  t h e  f in a n c i a l
in s t i t u t io n  o r  b r a n c h ,  s w o r n  b e f o r e  a n y  c o m m is s io n e r  o r  o t h e r  p e r s o n  a u t h o r iz e d
t o  t a k e  a f f id a v i t s ,  s e t t in g  o u t  t h a t  h e  i s  t h e  m a n a g e r  o r  a c c o u n t a n t ,  t h a t  h e  h a s
m a d e  a  c a r e f u l  e x a m in a t io n  a n d  s e a r c h  o f  t h e  b o o k s  a n d  r e c o r d s  f o r  t h e  p u r p o s e
o f  a s c e r t a in in g  w h e t h e r  o r  n o t  s u c h  p e r s o n  h a s  a n  a c c o u n t  w i t h  t h e  f in a n c i a l
in s t i t u t io n  o r  b r a n c h ,  a n d  t h a t  h e  h a s  b e e n  u n a b le  t o  f in d  s u c h  a n  a c c o u n t ,  s h a l l
b e  r e c e iv e d  in  e v id e n c e  a s  prima facie e v id e n c e  t h a t  s u c h  p e r s o n  h a s  n o  a c c o u n t  in  t h e
f in a n c i a l  in s t i t u t io n  o r  b r a n c h .

T h e  C o m m i s s i o n  f e e l s  t h a t  s u c h  a  p r o v i s i o n  c o u l d  u s e f u l l y  b e  a d d e d  t o  t h e  B r i t i s h
C o l u m b i a  Evidence Act.   A g a i n ,  e v i d e n c e  r e c e i v e d  u n d e r  s u c h  a  p r o v i s i o n  w o u l d  b e  prima
facie o n l y ,  a n d  s u b j e c t  t o  c o n t r a d i c t i o n  b y  o t h e r  e v i d e n c e .

T h e  C o m m i s s i o n  r e c o m m e n d s :

1. Section 36 of the E v i d e n c e  A c t  be amended by

(a) deleting the word "bank" wherever it appears in that section and substituting the words "financial institution" therefor;

(b) by deleting the definition of "bank" and substituting therefor a definition of "financial institution" comparable to that
set out in section 29(8) of the C a n a d a  E v i d e n c e  A c t  but modified so as to include Treasury Branches of
a Province of Canada which accept money on deposit from members of the public.

2. The E v i d e n c e  A c t  be amended so as to include a provision comparable to section 29(3) of the C a n a d a
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E v i d e n c e  A c t .



1 . Phipson on Evidence,  5 0 7  ( 1 1  e d .  1 9 7 0 ) .th

2 . Ibid .

3 . See also, The Kestrel,  ( 1 8 8 1 )  6  P . D . ,  1 8 2 .

4 . B r i t i s h  C o l u m b i a  S u p r e m e  C o u r t  R u l e s ,  O r d e r  3 6  R u l e  4 3 A ,  M . R .  4 6 7 a .
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CHAPTER II EXPERT WITNESSES

I t  i s  s a i d  t h a t :   " T h e  o p i n i o n s  o f  s k i l l e d  w i t n e s s e s  a r e  a d m i s s i b l e  w h e n e v e r  t h e
s u b j e c t  i s  o n e  u p o n  w h i c h  c o m p e t e n c y  t o  f o r m  a n  o p i n i o n  c a n  o n l y  b e  a c q u i r e d  b y
a  c o u r s e  o f  s p e c i a l  s t u d y  o r  e x p e r i e n c e . "   Phipson o n  Evidence s t a t e s :1 2

     W h e n  t h e  s u b je c t  i s  o n e  u p o n  w h ic h  t h e  j u r y  i s  a s  c a p a b le  o f  f o r m in g  a n
o p in io n  a s  t h e  w i t n e s s ,  t h e  r e a s o n  f o r  t h e  a d m is s io n  o f  s u c h  e v id e n c e  f a i l s ,  a n d  i t
w i l l  b e  r e j e c t e d .   S o ,  a l s o ,  w h e n  t h e  c o u r t  i s  a s s i s t e d  b y  a s s e s s o r s ,  a s  in  A d m ir a l t y
c a s e s  in v o lv in g  q u e s t io n s  o f  n a u t i c a l  s k i l l  . . .  3

T h a t  c o m m o n  l a w  r u l e  t h a t  t h e  e v i d e n c e  o f  e x p e r t  w i t n e s s e s  m a y  n o t  b e
r e c e i v e d  a t  a  t r i a l  w i t h  a s s e s s o r s ,  w a s  a p p a r e n t l y  v i e w e d  b y  t h e  f r a m e r s  o f  t h e  B r i t i s h
C o l u m b i a  Supreme Court Rules a s  a  d e f e c t i v e  o n e  b e c a u s e  a  R u l e  w a s  i n s e r t e d  t o  p r o v i d e : 4

E x p e r t  w i t n e s s e s  m a y  b e  c a l l e d  b y  e i t h e r  p a r t y  in  a l l  t r i a l s  w i t h  a s s e s s o r s ,  b u t  t h e  ju d g e
m a y  b y  o r d e r  m a d e  a t  a n y  t im e  b e f o r e  o r  a t  t h e  t r i a l ,  u p o n  o r  w i t h o u t  t h e  a p p l i c a t io n  o f
e i t h e r  p a r t y ,  l im i t  t h e  n u m b e r  o f  e x p e r t  w i t n e s s e s  t h a t  m a y  b e  c a l l e d  o n  b e h a l f  o f  e a c h
p a r t y  t o  t h e  a c t io n ,  c a u s e ,  m a t t e r ,  o r  i s s u e  w h ic h  i s  t o  b e  t r i e d  w i t h  a s s e s s o r s  a s
a f o r e s a id .

W h i l e  t h e  s u b s t a n c e  o f  t h e  R u l e  c a n n o t  b e  c r i t i c i z e d ,  t h e  p a s s a g e  o f  t i m e  h a s  i s o l a t e d
t h e  R u l e  f r o m ,  a n d  o b s c u r e d ,  i t s  o r i g i n s .   T h i s  l e a d s  t h e  C o m m i s s i o n  t o  f e e l  t h a t  b o t h
t h e  w o r d i n g  a n d  l o c a t i o n  o f  t h e  p r o v i s i o n  a r e  n o w  i n a p p r o p r i a t e .

T h e  w o r d i n g  i s  s u c h  t h a t  i t  m a y  l e a d  p e r s o n s  t o  b e l i e v e  t h a t  i t  i s  o n l y  w h e r e  a n
a s s e s s o r  i s  s i t t i n g  w i t h  a  j u d g e  t h a t  e x p e r t  w i t n e s s e s  m a y  b e  c a l l e d .   S u c h ,  o f  c o u r s e ,
i s  n o t  t h e  l a w  b u t  t h e  p r e s e n t  R u l e  t a k e n  b y  i t s e l f  i s  m i s l e a d i n g .   I t  i s  a l s o  f e l t  t h a t
s u c h  a  p r o v i s i o n  s h o u l d  p r o p e r l y  b e  l o c a t e d  i n  t h e  Evidence Act.   T h i s  w o u l d  h a v e  t h e
v i r t u e  o f  l o c a t i n g  i t  i n  a  l o g i c a l  p l a c e  w h e r e  p r a c t i t i o n e r s  o r  o t h e r  p e r s o n s  i n t e r e s t e d
m a y  e x p e c t  t o  s e e  t h e  m a t t e r  d e a l t  w i t h  a n d  e x t e n d i n g  t h e  s c o p e  o f  t h e  R u l e  t o  a l l
P r o v i n c i a l  h e a r i n g s ,  w h e t h e r  o r  n o t  t h e y  a r e  c o u r t  t r i a l s  w i t h  a  j u d g e .

T h e  C o m m i s s i o n  r e c o m m e n d s :

1. Order 36 Rule 43A of the S u p r e m e  C o u r t  R u l e s  be deleted by an appropriate Order in Council.

2. The E v i d e n c e  A c t  be amended by inserting a new section to provide that expert witnesses may be called by either party
in all trials, arbitrations or other hearings, with or without assessors, but the judge or other person conducting such trial, arbitra-
tion or hearing, may at any time before or at the trial, arbitration or hearing, upon or without the application of either party, limit
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the number of expert witnesses that may be called on behalf of each party to the action, cause, matter or issue.



1 . 1 7  &  1 8  V i c t . ,  c . 1 2 5 ,  s .  2 2 .

2 . S . C .  1 9  V i c t . ,  c .  4 3 ,  s .  1 5 9 .

3 . See Evidence A ct, 1894,  S . B . C .  1 8 9 4 ,  c .  1 3 ,  s .  3 1 .

4 . 5  C . B . ( N . S . )  7 8 6  a t  p .  8 0 6 ;  1 4 1  E . R .  3 1 5  a t  p .  3 2 3  ( C o m m o n  P l e a s ,  1 8 5 9 . )
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CHAPTER III CONTRADICTION OF WITNESSES

T h e  C o m m i s s i o n  f e e l s  t h a t  a m e n d m e n t  i s  r e q u i r e d  o f  t h e  s e c t i o n  o f  t h e  Evidence
Act w h i c h  d e a l s  w i t h  t h e  e x t e n t  t o  w h i c h  a  p a r t y  m a y  l e a d  e v i d e n c e  w h i c h  c o n t r a d i c t s
t h a t  g i v e n  b y  a n  e a r l i e r  w i t n e s s  f o r  t h a t  p a r t y .   S e c t i o n  1 9  p r e s e n t l y  p r o v i d e s :

     
     A  p a r t y  p r o d u c in g  a  w i t n e s s  s h a l l  n o t  b e  a l lo w e d  t o  im p e a c h  h i s  c r e d i t  b y
g e n e r a l  e v id e n c e  o f  b a d  c h a r a c t e r ,  b u t  in  c a s e  t h e  w i t n e s s ,  in  t h e  o p in io n  o f  t h e
J u d g e  o r  o t h e r  p e r s o n  p r e s id in g  o v e r  t h e  p r o c e e d in g s ,  p r o v e s  a d v e r s e ,  s u c h  p a r t y
m a y  c o n t r a d ic t  h im  b y  o t h e r  e v id e n c e ,  o r ,  b y  l e a v e  o f  t h e  J u d g e  o r  o t h e r  p e r s o n ,
m a y  p r o v e  t h a t  t h e  w i t n e s s  m a d e  a t  o t h e r  t im e s  a  s t a t e m e n t  in c o n s i s t e n t  w i t h  h i s
p r e s e n t  t e s t im o n y ;  b u t  b e f o r e  s u c h  la s t  m e n t io n e d  p r o o f  c a n  b e  g i v e n ,  t h e
c i r c u m s t a n c e s  o f  t h e  s u p p o s e d  s t a t e m e n t ,  s u f f i c i e n t  t o  d e s ig n a t e  t h e  p a r t i c u l a r
o c c a s io n ,  s h a l l  b e  m e n t io n e d  t o  t h e  w i t n e s s ,  a n d  b e  s h a l l  b e  a s k e d  w h e t h e r  o r  n o t
h e  d id  m a k e  s u c h  s t a t e m e n t .

T h i s  p r o v i s i o n  h a s  i t s  o r i g i n  i n  t h e  E n g l i s h  Common Law Procedure Act, 1854.   T h a t  s e c t i o n1

b e c a m e  p a r t  o f  t h e  l a w  o f  O n t a r i o  i n  1 8 5 5  a n d  w a s  i n t r o d u c e d  i n t o  t h e  B r i t i s h2

C o l u m b i a  S t a t u t e s  i n  1 8 9 4 . 3

          
T h i s  p r o v i s i o n  d o e s  n o t  c o n f o r m  t o  t h e  p r e s e n t  t r i a l  p r a c t i c e  i n  B r i t i s h

C o l u m b i a .   B y  w a y  o f  e x a m p l e ,  t h e  C o m m i s s i o n  n o t e s  t h a t  a t  p r e s e n t  c o u n s e l  m a y
c a l l  a  d o c t o r  w h o  a t t e n d e d  a n  i n j u r e d  p l a i n t i f f  a t  t h e  t i m e  o f  h i s  i n j u r i e s ,  a n d  t h a t
d o c t o r  m a y  d e s c r i b e  t h e  i n j u r i e s  a n d  g i v e  a  p r o g n o s i s  t h a t  t h e y  w i l l  h a v e  n o
p e r m a n e n t  e f f e c t  o n  t h e  p l a i n t i f f ,  a n d  h i s  c o u n s e l  m a y  t h e n  g o  o n  t o  c a l l  a  m e d i c a l
s p e c i a l i s t  w h o  d i d  n o t  s e e  t h e  i n j u r i e s  a t  t h e  t i m e  t h e y  w e r e  s u f f e r e d  b u t  w h o ,  o n  t h e
b a s i s  o f  h i s  l a t e r  a t t e n d a n c e  f o r  e x a m i n a t i o n  o f  t h e  p l a i n t i f f ,  g i v e s  h i s  p r o g n o s i s  t h a t
t h e y  w i l l  r e s u l t  i n  a  p e r m a n e n t  d i s a b i l i t y .   U n d e r  t h e  p r e s e n t  w o r d i n g  o f  s e c t i o n  1 9 ,
t h e  p l a i n t i f f  s h o u l d  n o t  b e  a b l e  t o  c o n t r a d i c t  h i s  f i r s t  w i t n e s s  w i t h o u t  a  r u l i n g  t h a t  h e
i s  a d v e r s e .

T h e  w o r d i n g  o f  t h a t  p r o v i s i o n  w a s  t h e  s u b j e c t  o f  s h a r p  c r i t i c i s m  a s  e a r l y  a s
1 8 5 9 .   I n  Greenough v .  Eccles,  Chief Justice Cockburn observed:4

     L o o k in g  a t  t h e  2 2   s e c t io n  o f  t h e  C o m m o n  L a w  P r o c e d u r e  A c t ,  1 8 5 4 ,  I  t h in knd

i t  i s  c l e a r  t h a t  t h e r e  h a s  b e e n  a  g r e a t  b lu n d e r  in  t h e  d r a w in g  o f  i t ,  a n d  o n  t h e  p a r t
o f  t h o s e  w h o  a d o p t e d  i t .   T h e  f i r s t  t w o  b r a n c h e s  o f  t h e  s e c t io n  w e r e  e v id e n t l y
in t e n d e d  t o  b e  d e c l a r a t o r y  o f  t h e  e x i s t in g  l a w ,  b u t  t h e  t h i r d  b r a n c h  g o e s  f a r  b e y o n d
i t .   I t  w a s  in t e n d e d  t o  g iv e  a  p a r t y  p r o d u c in g  a  w i t n e s s  a n  o p p o r t u n i t y ,  w i t h  t h e
l e a v e  o f  t h e  j u d g e ,  i f  t h e  w i t n e s s  s h o u ld  p r o v e  a d v e r s e  . . .  o f  s h o w in g  t h a t  h e  h a d
p r e v io u s l y  m a d e  a  s t a t e m e n t  c o n t r a d ic t o r y  t o  h i s  t h e n  t e s t im o n y .   B u t ,



5 . See,  S . O .  1 9 0 9 ,  c .  4 3 ,  s .  2 0 .

6 . R . S . O .  1 9 7 0 ,  c .  1 5 1 ,  s .  2 4 .
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u n f o r t u n a t e l y ,  t h e  w o r d  " a d v e r s e , "  in s t e a d  o f  p r e c e d in g  t h e  t h i r d  b r a n c h  o f  t h e
s e c t io n  o n ly ,  i s  m a d e  t o  p r e c e d e  t h e  s e c o n d  b r a n c h ,  w h ic h  i s  c l e a r l y  d e c l a r a t o r y  o f
t h e  e x i s t in g  l a w ;  s o  t h a t ,  i f  t h e  w o r d  " a d v e r s e "  in  t h e  s e c o n d  b r a n c h  o f  t h e  s e c t io n
i s  t o  r e c e iv e  t h e  s a m e  in t e r p r e t a t io n  w h ic h  i t  i s  n o w  c o n s id e r e d  i t  o u g h t  in  t h e
t h i r d  b r a n c h  t o  b e a r ,  t h e r e  w o u ld  b e  im p o s e d  a n  a d d i t io n a l  r e s t r i c t io n  t o  t h a t
w h ic h  e x i s t e d  b e f o r e  t h e  s t a t u t e ,  u p o n  t h e  r i g h t  o f  t h e  p a r t y  c a l l in g  t h e  w i t n e s s  t o
s h o w  b y  o t h e r  e v id e n c e  f a c t s  w h ic h  t h e  w i t n e s s  h a d  c o n t r a d ic t e d .

          W h a t  i s  c l e a r l y  r e q u i r e d  i s  a  c h a n g e  i n  t h e  p o s i t i o n i n g  o f  t h e  r e q u i r e m e n t  t h a t
t h e  w i t n e s s  b e  r u l e d  a d v e r s e  s o  t h e  s e c t i o n  w o u l d  c l e a r l y  p e r m i t  c o u n s e l  t o  c a l l  t w o
o r  m o r e  d i f f e r e n t  w i t n e s s e s  t o  v a r i o u s  f a c t s ,  e a c h  o f  w h o m  m a y  g i v e  a  d i f f e r e n t
a c c o u n t  o f  s o m e  a r e a  o f  e v i d e n c e  c o m m o n  t o  t h e m  a l l .   C o u n s e l  c o u l d  t h e n  s e e k  t o
p e r s u a d e  t h e  j u d g e  b y  a r g u m e n t  w h i c h  w i t n e s s '  e v i d e n c e  o n  t h e  c o m m o n  p o i n t  h e
s h o u l d  a c c e p t .   T h e  Evidence Act o f  O n t a r i o  w a s  a m e n d e d  t o  a c h i e v e  t h a t  p u r p o s e  i n
1 9 0 9 .   S e c t i o n  2 4  o f  t h e  O n t a r i o  A c t  p r e s e n t l y  p r o v i d e s :5 6

     A  p a r t y  p r o d u c in g  a  w i t n e s s  s h a l l  n o t  b e  a l lo w e d  t o  im p e a c h  h i s  c r e d i t  b y
g e n e r a l  e v id e n c e  o f  h a d  c h a r a c t e r ,  b u t  h e  m a y  c o n t r a d i c t  h im  b y  o t h e r  e v id e n c e ,
o r  i f  t h e  w i t n e s s  in  t h e  o p in io n  o f  t h e  ju d g e  o r  o t h e r  p e r s o n  p r e s id in g  p r o v e s
a d v e r s e ,  s u c h  p a r t y  m a y ;  b y  l e a v e  o f  t h e  ju d g e  o r  o t h e r  p e r s o n  p r e s id in g ,  p r o v e
t h a t  t h e  w i t n e s s  m a d e  a t  s o m e  o t h e r  t im e  a  s t a t e m e n t  in c o n s i s t e n t  w i t h  h i s  p r e s e n t
t e s t im o n y ,  b u t  b e f o r e  s u c h  la s t - m e n t io n e d  p r o o f  i s  g iv e n  t h e  c i r c u m s t a n c e s  o f  t h e
p r o p o s e d  s t a t e m e n t  s u f f i c i e n t  t o  d e s ig n a t e  t h e  p a r t i c u l a r  o c c a s io n  s h a l l  b e
m e n t io n e d  t o  t h e  w i t n e s s  a n d  h e  s h a l l  h e  a s k e d  w h e t h e r  o r  n o t  h e  d id  m a k e  s u c h
s t a t e m e n t .

T h e  C o m m i s s i o n  f e e l s  t h a t  s u c h  a  p r o v i s i o n  c o u l d  u s e f u l l y  b e  a d o p t e d  i n  B r i t i s h
C o l u m b i a  t o  b r i n g  t h e  l e t t e r  o f  t h e  l a w  i n t o  c o n f o r m i t y  w i t h  t h e  a c t u a l  t r i a l  p r a c t i c e .

T h e  C o m m i s s i o n  r e c o m m e n d s :

Section 19 of the E v i d e n c e  A c t  be repealed and replaced with a provision comparable to section 24 of T h e  E v i d e n c e
A c t  of Ontario.
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CHAPTER IV CONCLUSION

T h e  C o m m i s s i o n ' s  r e c o m m e n d a t i o n s  i n  t h i s  R e p o r t  m a y  b e  s u m m a r i z e d  a s
f o l l o w s :

1. Section 36 of the E v i d e n c e  A c t  be amended by

(a) deleting the word "bank" wherever it appears in that section and substituting the words "financial institution" therefor;

(b) by deleting the definition of "bank'' and substituting therefor a definition of "financial institution" comparable to that
set out in section 29(8) of the Canada E v i d e n c e  A c t  but modified so as to include Treasury Branches of a
Province of Canada which accept money on deposit from members of the public.

2. The Evidence Act be amended so as to include a provision comparable to section 29(3) of the Canada Evidence Act.

3. Order 36 Rule 43A of the S u p r e m e  C o u r t  R u l e s  be deleted by an appropriate Order in Council.

4. The E v i d e n c e  A c t  be amended by inserting a new section to provide that expert witnesses may be called by either party
in all trials, arbitrations, or other hearings, with or without assessors, but the judge or other person conducting such trial,
arbitration or hearing, may at any time before or at the trial, arbitration or hearing, upon or without the application of either
party, limit the number of expert witnesses that may be called on behalf of each party to the action, cause, matter or issue.

5. Section 19 of the E v i d e n c e  A c t  be repealed and replaced with a provision comparable to section 24 of The
E v i d e n c e  A c t  of Ontario.

T h i s  i s  a n  i n t e r i m  R e p o r t  o n l y ,  b u t  t h e  r e c o m m e n d a t i o n s  m a d e  a r e  c a p a b l e  o f
i m p l e m e n t a t i o n ,  a n d  d e s e r v i n g  o f  m e n t i o n ,  a t  t h i s  t i m e .   T h e  C o m m i s s i o n  t a k e s  t h e
l i b e r t y  o f  e m p h a s i z i n g  t h a t  w h i l e  t h e s e  r e c o m m e n d a t i o n s  a r e  s m a l l  i n  s i z e  a n d
n u m b e r ,  i f  t h e y  a r e  t o  b e  e n a c t e d  i n  t o  l a w ,  t h e y  s h o u l d  b e  a f f e c t e d  n o t  b y  i n c l u s i o n
w i t h i n  a  g e n e r a l  s t a t u t e  l a w  a m e n d m e n t  A c t ,  b u t  r a t h e r  b y  s p e c i f i c  a m e n d m e n t s  t o
t h e  Supreme Court Rules a n d  t h e  Evidence Act.

E .  D .  F U L T O N ,  
Chairman

J .  N O E L  L Y O N
Commissioner

R O N A L D  C .  B R A Y
Commissioner

February 20, 1973
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