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TO THE HONOURABLE LESLIE R.PETERSON, Q .C.
ATTORNEY-GENERAL FOR BRITISH COLUM BIA

The Law Reform Com mission of British Colum bia hasthe honourto present
the following:

REPORT ON DEBTOR-CREDITOR RELATIONG SHIPS
(Project N o. 2)
PART IT-MECHANICS'LIEN ACT: IMPROVEMENTS ON LAND

This Report concerns the Mehanics' Lien Act. Tt em bodies recom mendations
concerning that part of the Actaffecting the construction and mining industries;
that is to say, it deals with liens in respect of im provem ents to land and with the
statutory trust created by the Act. The Report does not make any
recom mendation with respect to liens on chattels, nor with respect to com m on
law liens or liens arising under other statutes.

The Commission has undertaken a general study of Debtor-Creditor
Relationships, which constitutes Project No. 2 in the Com mission's Approved
Programme. The present Reportis the second to be subm itted in furtherance of
that study, the first being entitled "D ebt Collection and Collection A gents."
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INTRODUCTION

The Commission began its study of mechanics' liens in respect of
improvements of land by requesting M essrs. R.C.Bray and B.D.Macdonald, two
members of the Vancouver Bar with extensive experience in mechanics' lien
m atters, to act as advisers to the Com m ission and to prepare a paper containing
their views and recom m endations regarding the Mehanics'LienAct, R .S.B.C.1960,c.238.
O n receiptofthispaper,the Com mission then undertook furtherresearch into the
subject and in September, 1971, published a working paper containing the
Com mission's tentative recom m endations. In accordance with the Com m ission's
usual practice, the views and comments of persons in the relevantarea of activity
and of lawyers with knowledge and experience in this field were then invited. O n
the basis of the responses received, the Com m ission has been led to reconsider a
num ber ofits original proposalsand to make certain additionalrecom mendations.

D uring the course of preparation of this Report,the Com m ission was obliged
to accept, with the greatest regret, the resignation of the honourable M r. Justice
Collier on his elevation to the Federal Court of Canada. The appointment of his
lordship's successor, Mr. Ronald C.Bray, meant thatas far as this particular study
was concerned, Mr. Bray changed his capacity from that of adviser to the
Com mission to that of Com m issioner.

The working paper evoked a reasonably widespread response both from
peoplein the construction industry and from lawyers. There were som e criticism s
of a number of the individual proposals made by the Com m ission, although a
considerable majority of the responses received were favourable. O nly a small
minority of respondentsindicated they favoured repealofthe Act, Although m ost
did notaddress them selves to that question. Atthe sam e tim e, it is fair to say that
the difficulties that some members of the industry expressed concerning the
present law were consistent with the view that the Act should be repealed. The
A malgamated Construction Association of British Colum bia subm itted a written
briefto the Com m ission recom mending alargenumberofindividualamendm ents
to the Act. The Association also called a2 meeting to consider the Com m ission's
working paper and were kind enough to extend an invitation to M essrs. Bray and
M acdonald and to the Com m ission's D irector of Research. This meeting proved
most helpful in gaining a clearer insight into the views of a number of members
of the construction industry, some expressing their individual views and others
acting as representatives of the mem bers of the Association.

A's far as the legal profession is concerned, responses to the working paper
took two forms. Firstly, there were written responses and here a number of
lawyers made additionalsuggestions beyond these contained in the working paper.
Secondly, the British Colum bia Com m ercial Law Subsection of the Canadian Bar
Association considered the working paper at one of its meetings. This meeting
was attended by some forty members of the legal profession and by Mr.
Macdonald, Dr. Gosse and the D irector of Research. The members of the
subsection made a num ber of valuable criticism s and suggestions. Perhaps more
significantly,a large num ber of individuallawyers expressed the view thatthe Act
should be repealed. The meeting also passed by a large m ajority, with only one
dissentient,a resolution recom mending to the Com m ission "thatthey reconsider
the alternative of abolition of the Actin part or intote"

-7~



CHAPTER1I WHY AMEND THE ACT?

T h e Mechanies' Lien Act w as first introduced into British Colum bia in 1879. In its
ninety-year history it has been amended on thirty-one occasions. One might be
forgiven for thinking that by now, ninety years and thirty-one amendm ents later,
the Act'ought to have reached at least a state of satisfactoriness. N othing could
be further from the truth. Suggestions for change are frequent. Com plaints
concerning the operation of the Actare legion. The Act has been and continues
to be a constant source of difficulty and irritation for these engaged in the
construction industry and for their advisers.

Butif the Actis still so unsatisfactory, despite the many attem pts to im prove
it, one might then be prom pted to ask whether this piece of legislation is likely
everto be made workable. W hatreason is there to suppose thatthe thirty-second
amendment, if it came to pass, would be any better than the previous thirty-one?

D espite the unforseen snares awaiting anyone with the tem erity to grapple
w ith this difficult enactm ent, the Com m ission believes that the tim e is ripe for a
tre-exam ination of the principles underlying the Act.?

Two additional factors fortify the Com m ission's beliefin the appropriateness
of re-exam ination of the Act. Firstly, the amendments made over the years have
tended to be piecemeal. Sometimes they have sim ply involved the wholesale
addition to the Act of a new batch of provisions, as, for exam ple, when the
sections on costs were introduced in the 1903-04 Legislative Session, and when
the provisions concerning chattel liens were introduced in 1939. Many other
amendments have consisted sim ply in tam pering with already existing provisions
in an attem pt to make their meaning clearer or their operation more smooth.
There have been no changes in principle in the Act for sixteen years. The last
m ajor alterations to the Actcamein 1948 when the trustprovision wasadded,and
in 1956 when the requirement of retention of a holdback was added. But these
were not new. The trust provision was taken almost verbatim from a 1942
amendm ent to the Ontario Act, w hich in turn was taken from an amendment made in
1932 to the Manitoba Act; and the holdback provision was based on a form ula first
introduced into the Ountario Actin 1897.°

Secondly, the provisions of the Actare unsatisfactory from a technical point
of view. They create a structure of rights without really explaining the nature of
that structure or the way in which it is intended to operate. The legislation is
essentially incom plete in that it leaves unanswered many fundam ental questions
concerning the effect of the basic protections provided in the Act. One result of
this has been that on some matters, judges in different provinces have taken
different views of the meaning of identical or sim ilar provisions. Itis im possible
to ensure in the case of such an intricate piece of legislation the removal of all

1. Throughout this Report, the "Act" is a reference to the Mehanics' Lien Act, R .S.B.C. 1960, c. 238, as
amended, unless the context indicates otherwise.

2. This will not be the only review of the Act in British Colum bia in modern times. In 1960, the
B ritish Colum bia Branch ofthe Canadian Bar A ssociation made severalrecom mendationsinvolving
substantial changes. These were presented to the Select Standing Com m ittee on Labour of the
Legislative Assem bly in 1961, but were not followed by legislative action.

3. See An Act to Amend the Mechanies' and Wage Earners' Lien Act, 1896, S& O . 1897, 60 Vict.,, c. 24, s.2(1).



errors of om ission and am biguity. N onetheless, the case law that has now built
up around the Act serves to highlight a num ber of outstanding problem s, and
thereby assists in a reconsideration of the Act from a technical point of view. A
re-exam ination of the Act ought to take account of this aspect, as well as the
question of the principles underlying the A ct.

In the last resort, however, the fundam ental reason why the Act should be
re-examined must be thatitis causing injustice. T he Mehanic's Lien Actis the subject of
widespread and voluble dissatisfaction. Few there are thatcom e into contact with
the Act who are satisfied with its operation. Accordingly, the Com m ission has
undertaken the task of exam ining the working of the Actwith a view to proposing

measures of im provement and reform .
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CHAPTERII THE PRINCIPLES UNDERLYING THE ACT

1. The Position at Common Law

Atcommon law, when one party agrees to sell services or goods to another
in return for a price, if the person who so agrees perform s his part of the bargain,
but does not receive payment, he has a rem edy against the purchaser of these
goods or services under the law of contract. Thatremedy is an action against the
purchaser for the amount owing under the contract. If the seller is successful in
this action, he will be entitled to recover the amount due to him . But if it turns
out that the purchaser is insolvent and cannot meet all his liabilities, rather than
sim ply recoup whatis due to him, the seller will have to stand in line with all the
other general creditors of the purchaser. These various creditors will be entitled
to share between them the unsecured assets of the insolvent purchaser in
proportion to the amounts of their respective claim s against the purchaser.

If there are ten creditors and the only substantial asset owned by the debtor
is one which a particular creditor supplied, that creditor will not, unless he is a
secured creditor, be able to claim that his debt should be satisfied first. The fact
that he is the supplier of the insolvent person's only valuable asset will not give
him any priority over the other creditors of the insolvent person. G oods once
sold, or services once rendered, are absorbed into the general fund of the
purchaser's assets. The person who gave credit has usually no right to reassert
rights of ownership to the goods if he has not been paid; and the person who
renders services generally has no right to claim that,in so far as the productof his
services is represented by an asset in the hands of the debtor, the person who
rendered the services should have the first claim to that asset.

O fcourse,itis perfectly possible for a seller of goods to contract for security
from his buyerand in som e types of transaction thisis com monj;and itis possible,
though perhaps notas common, for someone who renders services to insist, as a
condition of rendering these services, that he is to receive some kind of lien or
chargeupon assets of the hirer of his services as security for payment. An obvious
exam ple of the form er is the conditional sale of a motor vehicle. And in the case
of realproperty, where there are many people in the business of providing money
to finance the sale and purchase of houses and other types of real estate, the
person who lends money will usually require security for his loan in the form of
a mortgage of the premises. In the event of insolvency on the part of the
purchaser of the motor vehicle by way of conditional sale, or of the owner of a
house which has been mortgaged, the secured creditor will be in a stronger
position than the other creditors. He willbe able to realize the security and hence,
to the extent of its value, claim payment of his debt in priority to the other
creditors. But such a priority has to be bargained for and agreed upon between
the parties. W ithoutthat,the creditor,even though he sold the caror financed the
purchase of the house, will stand in no different position from the other creditors
w ith regard to the house or car, or money produced by their sale, in the event of
the debtor's insolvency.

2. A Departure from the Common Law

The effect of the Mechanics' Lien Actis to bring about a departure from the general
principle of com mon law that in the absence of security being obtained by
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bargaining for it, no security exists.' The legislation currently in force in B ritish
Colum bia creates, in appropriate circum stances, two types of right, each quite
different from the other. These two rights, which may co-existsimultaneously,or
w hich may,according to circum stance,existone withoutthe other,aresuperadded
to the general rights given by the law of contract to people who agree for a
consideration to carry out construction work. The policy of the law, in
supplementing a party's contractual rights with these two additional species of
right, is to grant an extra measure of protection and security to certain classes of
people engaged in the construction industry.

3. A Construction Contract

In order to understand the two species of right created by the Mechanics' Lien Act,
itis essentialto bearin mind the structure of relationships in a typicalconstruction
project. The owner of a piece ofland who wishes to erecta building on thatland,
will generally em ploy a contractor, whose job it will be to see that the building is
constructed according to specification. Ifthe projectis anything butthe sim plest,
the contractor will em ploy subcontractors to com plete parts of the work. The
contractor will probably em ploy a subcontractor for the purpose of installing the
plum bing and heating and another one for attending to the electrical installations,
and others for more specialized work. The contract between the owner and the
contractor is generally called the main, head, or prime contract and the contracts
between the contractor and the various subcontractors are called subcontracts.

In addition to this, the contractor will probably need to purchase m aterials
and perhaps to hire equipmentin order to perform that part of the construction
w hich he is undertaking personally. He will therefore enter into contracts with
suppliers of materials and equipment. These persons who supply materials foruse
on ajob,butdo notthemselves carry outwork on the job,are called materialm en.
Further,the subcontractor may also need to purchase m aterials or hire equipm ent,
so he too will enter into contracts with materialmen. The subcontractor might
also delegate part of the work to be done under the subcontractto someone else,

in which case he will enter into a subcontract with a sub-subcontractor.?

An examination of the parties involved in a reasonably large construction
project might therefore reveal the following: the owner, the contractor, several
subcontractors, several sub-subcontractors and a number of materialmen. In
addition to that, each of the parties will em ploy a number of workmen who have
important rights under the Act. Bearing this structure in mind, itis possible to set
out in sim plified term s the two types of right which are created by the Mebhanics' Lien
Act.

1. The Actisnotofcourse the only piece of legislation which has this type of effect. Seeeg Paymentof Wages
At; R.S.B.C.1960, c. 45, ss. 5A and 8; Municipal Act, R .S.B.C. 1960, c. 255, ss 371(1), 378 (1), 379(1); Salke
of Goods Act, R .S.B.C. 1960, c. 344, s. 44(1)(a); Workmen's Compensation Act, S.B .C . 1968, c. 59, s. 49 (1); Execution Act,
R.SB.C.1960,c.135,s.35.

2. The Actitselfdoes notdistinguish between subcontractors and sub-subcontractors. Persons in the
position of those described here as sub-subcontractors are included in the Act's definition of
subcontractors. Sees. 2.
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4. The Trust Provision

Firstly, the Act provides’

that all money received by a contractor or a
subcontractor, on account of the contract price, shall be held in trust, and the
contractor and the subcontractor may not appropriate that money to their own
use until the workmen, materialm en and subcontractors have been paid. There
still rem ains in the law some uncertainty as to precisely how the trust provision
operates. But its general effect is to give priority to the claims of workm en,
m aterialm en and subcontractors over any other claims to contract moneys in the
hands of the contractor and subcontractor. If the contractor or subcontractor
becomesinsolvent,the classes of persons with priority are preferred to the general
creditors in the distribution of building contract moneys in the hands of the
contractor or subcontractor. In addition to that, if a solvent contractor or
subcontractor tries to use contract money to repay a debt or if he assigns a debt
of contract money to som eone else as security for a loan, the beneficiaries of the
trust money may be entitled to claim against the person into whose hands the

contract money com €s.

The purpose of this provision is to ensure thatthese persons who participated
in the construction project receive their share of the remuneration paid by the
owner to the contractor for com pleting the project,and to preventthe contractor
or the subcontractor from diverting contract money to a purpose unconnected
w ith the project.

5. The Lien and Holdback Provisions

Secondly, the Actprovides4that the workmen, materialm en, subcontractors
and contractors who contribute services or m aterials to a construction projectare
entitled to a lien on the building, the land and the materials placed on the land.
The lien provision turns the owner's interest in the land into a security for the
amount owing to the lien holders.

The Actalso creates ascheme foradjusting the com peting interests of the lien
holders in getting paid and of the owner in enjoying his property free from
interference. Itprovidessthatwhen the owner paysmoneyover to the contractor,
ecither on the com pletion of the project or from time to time as the project
progresses,he shall hold back 15 percentofany amountowing to the contractor.
If for one reason or another any of the people in the construction chain are not
paid by the contractoroutofthe moneyhe has received from the owner,they may
wish to exercise their lien rights. They are entitled, for this purpose, to claim
against the money held back by the owner. If the owner has acted properly and
com plied with the provisions of the Act, he will not be liable for any amount
w hich would bring the totalamountof his payments above the amounthe agreed
to pay in the original contract. At the same time, as a result of the owner having
held back 15 per cent of the money owing to the contractor, there is money
available to help meet the claim s of the unpaid lien holders.

6. The Basis of the Act

3 S.3
4 S. 5
5 S. 21
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The aim of the Act is to assist these who provide materials and services on
a construction project in obtaining payment. But thatis notin itself a sufficient
analysis of the raison detre of the Act. There are many classes of persons to whom
others incur debts and yet the law does not grant them any special rights of
security or priority. And indeed it could not do so. If the law sought to give the
same or an equivalent type of protection to all persons to whom others incurred
debts,it would succeed in protecting no one. Protection of one class of creditors
can be purchased only at the price of rendering another class more vulnerable.
Protection for everyone is protection for no one. The fundam ental question is,
therefore, why a particular class of persons construction industry enjoys a
protection over and above whatis given to creditors generally.

The world of trade and com m erce is builton the creditsystem ,and there has
grown up a class of persons em ployed in facilitating the operation of the credit
system . This is not itself a new phenomenon. But what is relatively new is the
spread of the credit system from these sectors of the com munity engaged in
commerce to all sectors of the com m unity, until today even the most sim ple
everyday retail transaction will frequently be conducted on credit terms. The
result of this expansion of the credit system has been a corresponding expansion
in the use of the secured transaction. A person who wishes to sell his wares,
whether they be goods or services, will frequently be prepared to give credit in
order to do so;butatthe same time he will wantto obtain as much protection as
he can in order to ensure that ultim ately he will be paid.® If the seller is not able
to obtain the desired security, he will be less inclined to part with his goods or
provide his services without being paid for them at the same time. The credit
system depends very much upon the ability of a seller of goods or services to be
able to say to his buyer,"IT am prepared to waitformy money,provided thatsom e
special protection is given to me so that if som e financial setback overtakes you
before I am fully paid, I will not be affected by it, or at least ] will be given pref-
erential treatment over your other creditors. If itis a question of choice between
paying them or me, I require that you be obligated to prefer me."

The methods of providing the security on which the credit system rests are
various. Some types of security suit one kind of transaction, som e another. The
purpose of the security however,is the same in all cases.Itis to minimize the risk
of the creditor who is awaiting payment. In som e situations,the amountof credit
w hich a purchaser needs exceeds what the seller is prepared to grant even with
am ple security. Transactions involving real property typically fall into this class.
Such transactions are ideally suited to the provision of credit in view of the
com parative durability of the security thatcan be given in return. Butfora variety
of reasons a seller will often require reasonably prom pt paymentof the purchase
price. As a consequence, the credit sought by the purchaser is provided by
financial institutions which,in effect,sell m oney in return for paymentof alarger
sum over a period of time, secured by mortgage. From the buyer's point of view
the mortgage transaction is the equivalent of buying on credit.

M ost building construction is financed by way of mortgage. Ideally, this
means that the persons engaged on the construction itself willnotbe called upon
to give credit. Just as this function is carried out by the mortgagee in the case of

6. The courts did notat firstaccept the extension of the system of secured transactions into the retail
area with equanimity. The early history of the device of "hire and purchase" in England was one
of the seller of goods on credit endeavouring to protect him self against non-payment on the part
of the purchaser by retaining a rightto reclaim the goods,whilstthe courts endeavoured to deny the
seller's security in the goods by treating them as partofthe general fund of the buyer's assets which
he was free to dispose of as he wished. Seeleev.Butlr [1893] 2 Q .B.318 (C.A.).
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a sale of a house, so it should ideally be carried out by the mortgagee in the case
of a building construction. In practice, however, this is unlikely to happen. The
landowner may be contracting for a building worth several hundred thousand
dollars ormore. He is prepared to pay the price for his finished building,butwhat
is to happen while itis under construction? The money being spentin the course
of construction isnotproducing a proportionate value to the owner aslong as the
building rem ains unfinished. The situation is unlike a contract for the sale of
goods by instalm ents where, generally speaking, after delivery of the first of four
equalinstalm ents the buyer willhave received a quarterof his value sim ply because
a quarter of the money allocated to the project has been spent. In fact, as an
income ecarning asset, the one-quarter finished building is useless. It may have a
resale value greater than that of the site in its unim proved state,butnotone likely
to result in profit to the owner. The owner will want to see positive results from
his builders before he paysoutlarge sumsofmoney. And the mortgagee willwant
to ensure as far as possible thatthe value of his security isnotoutpaced by the rate
at which he makes mortgage moneys available,and will retain sufficient mortgage
funds to meet the cost of com pletion of the building. Consequently the owner
and the mortgagee will be looking for some form of credit from these engaged in
the construction process. The builders them selves, like other people engaged in
trade and com m erce, will feel the pressure to provide credit. And, again as in
othersectors of trade,the measure of their credit-granting propensity,and of their
exposure to risk through an extension of credit, will be a function of the security
they are able to obtain.

W hat type of security is available for persons who participate in the
construction of a building? Such persons face two particular difficulties. Firstly,
the legal relationships between the parties to a large construction contract are
com plex. There are many parties involved and most of the people looking for
security as a basis for providing services on credithave no contractualrelationship
w ith the owner. Secondly, the services and m aterials supplied by a subcontractor
or materialm an soon lose their separate identity and become part of the land, so
that the right to repossess in the eventofnon-payment would be meaningless in
the building context. The facts surrounding a building project, both legal and
physical, m ake difficult the operation of a security system on which to base the
credit system .

The effect of the Mehanics' Lien Aet is to inject into the construction context a
statutory basis for the operation of the security system and hence the credit
system . It brings about by statute what in other and more straightforward
situations is brought about by agreement of the parties. The operation of the
credit system is a feature of m ost areas of com m ercial activity. U sually it has
arisen through natural growth. In the construction industry, it has been nurtured
artifically by the Mechanics' Lien Act.

7. Liens on Chattels

In addition to creating rights of lien and rights under a trust in favour of
whose who contribute to an im provement on land, the Act also contains several
provisions in relation to liens on chattels. The Actdoes notitself create any new
species of lien in respect of chattels, since liens on chattels in favour of various
classes of persons who do work or provide services are a fam iliar feature of the
common law. But the common law lien does not give a right of sale to the lien
holder. He is allowed to retain possession of the chattels as security for payment
for his services, but nothing more. The Act provides a right of sale of goods
subject to a lien and a procedure according to which the sale is to be conducted.
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The Commission is not at the present time prepared to make any
recom mendations with respect to liens on chattels. Although they are dealt with
in the same Actas liens in favour of people engaged in building construction, the
Com m ission feels thatthey are a separate subjectand exam ination of them should
take place separately from exam ination of liens in respect of im provements on

land.
8. Other Types of Liens

Apart from the Mehanics' Lien Act, several other statutes also create liens.” M ost of
these arise in situations having little to do with the security interest given to
persons who contribute to an im provementon land. Butone such Actdoes raise
analogous points of philosophy and principle. It is the Woodmen's Lien for Wages Act,
R.SB.C.1960,c. 411, as amended. This Act creates a lien in favour of persons
who render services "in connection with any logs or tim ber,"% for the amount
owing to them .

Certain observations concerning the Actmade by Branca J.A . in DeCookv . Pasayten
Forest Products 1td° have been drawn to the attention of the Com m ission.

That learned judge said:"

It would not seem amiss if our legislators could give thought to
modernization of this rem edialand protective statute for these who work in the
leading industry of this Province to atleast determine with some definitude the
scope of its application in this involved and integrated industry, as well as to
clarify the extentto which people who work in itare intended to be covered and
protected thereby.

The Com mission has accordingly conducted a preliminary survey of this Act. But
it stands in a very different position from the Mehanics' Lien Act. It has not received
anything like the same amount of publicity and scrutiny as the Mehanics' Lien Act. In
view of the com parative dearth of data and inform ation, the Com mission has
decided not to make recom mendations with regard to the Act at this time, but
instead will be inviting suggestions and com ments concerning possible reform s
from all interested parties. O n the basis of these suggestions and com m ents, the
Com mission will then conducta more thorough study of the Woodmen's Lien for Wages Act,
with a view to determ ining whether changes should be recom mended.

7. Supra, p .16, note 1

8. S.3(1)

9. (1961), 60 D.L.R. (2d) 280
10. Idem ,at p. 286
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CHAPTER III THE HISTORY OF MECHANICS' LIEN LEGISLATION

1. Generally

The secured rights over construction assets afforded to these who participate
in the construction are unknown to the com mon law.! They are creatures of
statute. Statutes creating this type of right to priority originated in the United
States of Am erica,in M aryland in 1791. In the firsthalf of the nineteenth century,
several states enacted legislation designed to secure rights of priority over
construction assets. Today, such legislation is alm ost universal in the United
States.

In the Commonwealth, the response to the American exam ple has been
varied. N o sim ilar legislation has ever been enacted in the United Kingdom.
Sim ilar legislation was enacted in N ew Zealand,where itis stillin force,and in tw o
states in A ustralia, Queensland and South Awustralia. The former of these two
states repealed its Act in 1964. Legislation of this type first found its way into
Canada in 1873, when O ntario and M anitoba adopted a Mechanics' Lien Act. Since that
tim e, all the com mon law provinces have followed suit, and there now exists a
Mechanies' Lien Act in every comm on law province, and in the territories.

2. In British Columbia

A Mechanics' Lien Act w as first introduced into British Colum bia in 1879.%2 It was
amended in 1881 and 1885. It was then consolidated in 1888 and the 1879 Act
and the two amendm ents were repealed. Also in 1888 the Protection of Workmen's Wages Act
was passed. The two 1888 Acts were then consolidated in the 1838 general
consolidation and the Actappeared as the Mehanics' Lien Act, Consolidated Acts, 1886,
c. 74.

The 1888 Act was amended in 1889 and in 1890. The 1888 Act plus the
amendments of 1889 and 1890 were, along with further amendments, then
consolidated to form the Mechanics' Lien Act, 1891, c. 93.

The Actappeared in the 1897 Revision under the authority of the RevisedStatutes
Act, 1895, and in this Revision, a section was added dealing with registration of
affidavits under the Act.

The Act was then amended in 1900 and 1907. In 1903-4, several sections
were added to the Actdealing with costs in m echanics'lien actions. The Act,plus
the amendments, were then consolidated and appeared in 1910 as the Mechanics' Lien
Act, 1970, ¢. 31. This Act, with one or two additions, om issions and amendm ents
then appeared in the 1911 Revision of the Statutes.

Between the 1911 Revision and the time of the next Revision in 1924, there
were two amendments, in 1917 and in 1921.

1. They are a well known feature of the civillaw and were inherited from Roman law.
2. T h e Mechanics' Lien Act, 1879, 42 Vict., c. 24.
3. Statutes of British Colum bia, 1888, c. 40.
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The Act was further amended in 1926-27 before being consolidated, with
a further slight amendment, in the 1936 Revision, to becom e the Mebhanics' Lien Act,
R.SB.C.1936,c.170.

Before the next Revision, the Act was amended a further six times, in 1937,
1938,1945,1947 and 1948. The trust provision was introduced into the Act for
the first tim e in the 1948 amendment. The provisions for dealing with liens on
motor vehicles were introduced in the 1939 amendment. The 1934 Act together
with the six amending statutes were then consolidated in the 1948 Revision.

Amendments wete then made to the Act in 1949, 1950 and 1951; and in
1956, the 1948 Actand the subsequentamendments were repealed and replaced
byanew Act,together with furtheramendments. This Actappeared as the Mechanics'
Lien Act, 1956, ¢. 27, and introduced the requirement of a holdback into the law of
B ritish Colum bia for the first tim e.

Between the enactment of the 1956 Act and the 1960 Revision, there were
two further amendments, in 1957 and 1959. The Act appeared in the 1960
Revision as the Mechanics' Lien Act, R .S.B.C. 1960, c. 238.

Since the 1960 Revision, there have been four further amendments,in 1961,
1965,1969 and 1970.

It is clear from the history of the Mehanics' Lien Act that there has been a need for
substantial and frequent amendments. N ot all of the amendments referred to
contain im portant changes of principle. O n the other hand, there has been a
significant num ber of additions and alterations of principle in the Act from tim e
to time. Perhaps the most significant of these occurred in 1939 when the motor
vehicle provisions were introduced, in 1948 when the trust provision was
introduced and in 1956 when the holdback provisions were introduced.
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CHAPTER IV RECENT REFORMS AND PROPOSALS FOR
REFORM OF MECHANICS LIEN LEGISLATION

The mechanics'lien legislation has been the subject of continuous debate in
anumber of provinces. The frequent amendments and reform s that have taken
place in British Colum bia are partofa consistent pattern throughout Canada and
in recent tim es various bodies and com m ittees have suggested recom m endations
leading to these reforms. The Com mission feels that there is a great deal to be
gained from considering the views and experience of other provinces when
recommending changes in the law of British Colum bia. The following proposals
for reform, which have emanated from other provinces and from British
Colum bia itself, have been considered by the Com mission in preparing this
Report.

1. British Columbia

O ver ten years ago, the British Columbia Branch of the Canadian Bar
A ssociation subm itted a brief to the Select Standing Com m ittee on Labour of the
B ritish Colum bia Legislative A ssem bly in which two alternative recom mendations
were made concerning the Act. It was recommended ecither that the Act be

repealed exceptso faras itgrants liens to workmen and garagemen,or thatinstead

>
of repeal, substantial amendments be made to the Act. These proposals for
amendments concerned a number of different aspects of the Act, in particular,
com peting rights as between an assignee of contract moneys and a materialm an
or subcontractor, summary determ ination of the owner's liability and removalof
liens, expiry of the tim e for filing liens, priorities on distribution of paym ents into
court,the situation where the owneracts as his own contractor,and certain others
of aproceduralnature. N ecither the recom mendation of repealnor the alternative
recommendations of amendment were im plem ented.

2. Alberta

In 1966, His Honour Chief Judge Buchanan was appointed Com m issioner
under the Public Inquiries Act o f Alberta to enquire into the adequacy of the provisions
of the Alberta Mechanics'Lien Act. H is Honour's Report, subm itted in Novem ber, 1967
led to substantial amendm ents being made to the Alberta legislation, and they
appear in the form o f The Builders' Lien Act, Statutes of Alberta, 1970, c. 14, and then in
the Revision which took place in Alberta in 1970 as The Builder's Lien Act, R .S . A ., 1970,
c.35.

3. Saskatchewan

In 1962, The Nonourable Mtr. H.F. Themson, Q. C
Com missioner under the Public Inquiries Act o f Saskatchewan to inquire into and make

., was appointed

recommendations concerning the Saskatchew an Mebhanics' Lien Act. H e reported in
1963,buthisrecommendations werenotfollowed byalterations to the SaskatchewanAct.

4. Ontario
In 1966, the O ntario Law Reform Commission submitted a Report to the
Attorney Generalfor O ntario proposing amendm ents to the O ntario Mechanics' Lien Act.

As a result of that Report a Bill was drafted and com ments were invited. The
O ntario Law Reform Com mission then produced a supplementary Report in
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1967,and anew Actwas passed entitled TheMechanices' Lien Act, 1968-69, S.O . 1968-69, c.65.
The new Actcontains some im portant am endm ents based on the Report of the

O ntario Law Reform Com m ission.

5. Canada

Between 1923 and 1949, the Conference of Com missioners on Uniform ity
of Legislation in Canada produced a series of draft Acts. But the attem pt to
achieve uniform ity throughoutCanada wasthenabandoned owing to the difficulty

of securing general acceptance of these model acts.
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CHAPTERYV SHOULD THE ACT BE REPEALED?

1. The Argument in Favour of Repeal

The Commission was impressed by the weight of argument received
suggesting directly or indirectly that repeal of the Act would be desirable. The
argument took several form s, m ostly radiating from the same central thesis that
the Act creates more practical difficulties than can be justified by whatever m erit
it may have in principle.

It is well known that many members of the legal profession have for long
favoured repeal of the Act. At a meeting of the British Colum bia Com m ercial
Law Subsection of the Canadian Bar Association at which the main item on the
agenda was the Com mission's working paper on the
Mechanics' Lien Act, a resolution was passed requesting the Com m ission to reconsider the
question of repeal of the Act. That meeting was attended by approxim ately 40
lawyers, several of whom did not vote, but only one of whom opposed the
resolution.

In addition to this the Commission has discovered that within the
construction industry itself, there is a considerable body of opinion that believes
the main problem to which a reform ofthe law of mechanics'liens should address
itself is that of the flow of funds along the construction chain. Few members of
the industry were prepared to go so far as to say thatthey favoured repeal,butthe
view thateffortshould be concentrated in the direction of rem oving restraints on
the flow of funds argues in favour of repeal.

The Com mission considers the following to be the main argum ents in favour
of repeal:

(a) The Act slows down the flow of funds along the construction chain

Pethaps the argumentvoiced moststrongly against the provisions of the Act
is thatithas an inhibiting effecton the flow of funds along the construction chain.
The holdback provision requires that 15 per cent of all moneys which become
available for payment to the contractor shall be retained by the owner. The effect
of thisis thatthere is an obligatory extension of creditto the ownerof 15 percent.
Frequently,the amountby which a particular individualin the construction chain
rem ains unpaid exceeds 15 per cent, since holdbacks have a tendency to
mushroom and some head contractors try to retain 30 to 40 per cent of the
moneys received by them from the owner.

Some members of the construction industry expressed the view that the
protection afforded by the Act was not worth the price that had to be paid in
term s of losing the use of 15 per cent or more of their money for extended
periods of time. They pointed out that the lien rights are seldom of any great
value and generally are equivalent only to salvage. It should be clearly stated that
neither the Amalgamated Construction Association of British Colum bia nor the
individualorganizations within the construction industry who com municated with
the Com mission, declared them selves in favour of repeal. But the logic of their
m ain criticism of the present law is consistent with the view that the Act should
be repealed.
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The policy of the Act is to ensure that people engaged on a construction
project are paid. This policy is im plem ented through a requirem ent thatmoneys
w hich would otherwise have been payable to these people are set aside for the
time being. A system which gives protection to the people at the end of the
construction chain by requiring these at the beginning of the chain to hold back
moneys which are contractually due and owing, is bound to result in a slowing
down of the flow of funds along the chain. Thus, the device used to ensure that
eventually people in the chain are paid itself creates a pressure tending,in the short
run, to prevent them getting paid.

In an economic climate where cash is readily available and where the
contractor has sufficient resources to finance his subcontractors for a period of
tim e, this may not be a major problem. In the environment of today's
construction industry, however, there is little doubt that the requirement in the
Act that the owner retain a holdback of 15 per cent serves to slow down
substantially the flow of funds along the construction chain. Itis also noteworthy
that,as buildings have tended to getlarger in the post-war era,the amountof the
holdbacks retained under the Act has increased and hence the amount of credit
w hich these engaged in construction are statutorily obliged to give to the owner
has also increased.

(b) The Actinduces a false sense of security

Some suppliers are apparently willing to supply goods on credit to
subcontractors without worrying unduly about the financial strength of the
subcontractor they are supplying. They are induced to do this in the belief that The
Mechanies' Lien Act gives them sufficient protection to make it worth their while.

In some instances, this belief will turn out to be well founded, and if the
subcontractor goes bankrupt,they will be able to recover sufficientmoney under
their lien rights to make the venture profitable. In the majority of cases in w hich
the projectturns sour,however,the sum recovered by the supplierinamechanics’
lien action will be too small to prevent the supplier from suffering a substantial
loss. Clearly everything depends on the circum stances.

The problem created by this aspect of the Act is not confined to the false
sense of security, literally and metaphorically, which it may give to some people
in the industry. The fact that suppliers are often induced to give credit to people
withoutreally examining their credit-worthiness hasbroaderim plications than the
possibility that the supplier will suffer a loss. It means that if the contractor or a
subcontractor suffers a loss on a particular protect, such that he is potentially
bankrupt, he may be able to stay in business for a period of time by taking new
jobs, obtaining further supplies on credit and using money he receives from the
now jobs to pay off the more pressing debts he incurred on the old job. The
willingness of the supplier to grant him credit, based at least in part on the
existence of the supplier's right to file a lien under the Act, may enable a
contractor or subcontractor to blaze something of a trail of debts unpaid and
unpayable. In such a situation the fatal consequences to the contractor or
subcontractor, suffered on a particular job,do notbecome apparent untilseveral
jobs later.

If the Act were repealed, suppliers would be less ready to extend credit in a

carefree fashion to subcontractors, who in turn would notbe in a position to run
up such substantial debts before their im pending bankruptcy were revealed.
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(c) _The Act's technical difficulties

Ithas already been mentioned thatthe Actisan awkward piece of legislation.
Its provisions are intricate and am biguous and its concepts are incom pletely
fashioned. The reason for this is that, as pointed out earlier, the tendency of the
amendment process has been to take a new subsection from one province and
then to add another subsection from a different province. Such a pattern of
piecem eal reform is hardly likely to produce a clear and consistent piece of
legislation, a thesis am ply borne out by the Mehanics' Lien Act.

The technical problem s should notbe exaggerated however. They are largely
drafting problem s and as such are surmountable. N onetheless, it must be taken
into account thatinterpretation of the Act tem ains a source of difficulty, despite
the extensive experience that the provinces have had with it. Although specific
points of difficulty and am biguity can be corrected, itwould be over-optim istic to
believe that all am biguity can be eliminated. The contextin which the Actapplies
is legally very com plex,involving many different parties with different claims and
defences. If the Act were repealed, difficulties of a technical nature created by it
would be removed.

(d) _The Actis an instrument of blackm ail

O ne of the most serious problem s of the Act is that the filing of a lien can
have such serious consequences for the ownerin terms of slowing down work on
the job, that the threat of filing can be a powerful weapon in the hands of an
unscrupulous subcontractor. This would not be such a serious problem if there
were a process available to the owner or contractor by which, on the giving of
adequate security, liens could be sum m arily rem oved. Under the presentlaw, this
can only be done by paying the lien claimant or by way into court the amountof
the lien claim , even Though the claim may be in excess of the maxim um possible
amountof the owner's liability. This situation could be im proved by establishing
the necessary interlocutory procedure. But it is unlikely that the possibilities for
blackm ailinhetentin the Actcan everbe com pletely rem oved aslong as everyone
engaged on the construction project has the right to encumber the owner's title.

(e) _The Actis unjust

M ostof the comments made to the Com mission concerning the Actrelated
to its practical operation and to the collateral effects upon the industly produced
by the provisions of the Act. There was little comment concerning the basic
philosophy of the Actand the justice of the protection provided by it. The m ain
concern of people who are affected by the Act seem s to be to find a way of
m aking it possible to live with the Act in a practical sense, rather than ensuring
that the Act em bodies a fair and just social policy.

From the point of view of policy, a sim ple argum ent against the continued
existence of the Actis that it gives a m easure of protection to a particular class of
people, which not only does not exist in the case of other sectors of the
com m unity, but which actually operates to the detriment of other sectors of the
com munity. Thatis notto say thatevery time a successfullion ciaimant walks out
of Courtthe man the street has suffered. He may have done in a very indirectand
marginalsense,since some of the persons who suffer directly are the other general
creditors of the person whose default precipitated filing of liens.

An exam ple will dem onstrate the point. The contractor goes bankrupt
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halfway through a job. He has received a num ber of progress payments for the
work he has done. He engaged suppliers of various m aterials in connection with
the job and should have paid these suppliers out of the progress payments he
received. Instead, he used part of the payments in an effort to ward off his other
creditors. The materialmen now file liens. At least they will have access to the
holdback of 15 per cent. That 15 per cent might go a considerable way toward
meeting their claim s.

If the suppliers did not have this right, they would have to prove in the
contractor’s bankruptcy. This would probably yield very little. That is the
advantage which the lien claimant enjoys. At the same time, the result of that
advantage is that certain sum s of money, which might otherwise have gone into
the insolvent’s estate and have been available for his general creditors, will not
now do so. To the extent that amounts owed to the bankruptcontractor are, by
virtue of the holdback,keptoutof his estate,the other creditors receive less in the
distribution of the bankrupt contractor’s estate. They are, therefore, the primary
sufferers and it is at their expense that they lien claimant is given special
protection.

2. The Argument in Favour of Retention

Itis possible to make a case for saying thatthe special protection given by the
Actto persons in the construction industry is justified and should be retained. In
this working paper, the Com mission tentatively suggested on the basis of this
argument that the Act should not be repealed.

The argument is that the factual circum stances and legal relationships
involved in a construction project create a very difficult situation for the
subcontractorormaterialm an seeking some form ofsecurity forpaymentin return
for being prepared to undertake the work. There is no ready-made peg on which
to hang the security as there is in the case of the mortgage of a house or a sim ple
sale of goods. The only obvious candidate is the land and building itself, and this
is of course the technique used in the Act.

To repealthe Actand to leave the materialm an and subcontractor to try and
obtain a lien or charge against the land by agreement with the owner, would
probably result in the disappearance of any form of security in favour of the
m aterialm an and subcontractor. The strength of com petition between
subcontractors, the lack of even a contractual nexus between subcontractor and
owner and the reluctance of the mortgagee to allow the owner's title to becom e
encum bered would all operate to make it unrealistic to suppose that the
subcontractor would be
able to bargain with the owner for security.

If the effect of repeal of the Act would be to eliminate the ability of the
subcontractor and m aterialm an to obtain security, the question becomes, how
im portant is that security? It might be argued that the proper antidote for the
subcontractor and matetrialm an would be to insist on cash on delivery.

In fact this is unlikely to occur. Firstly, we live in an economy based upon
credit. Practices and expect in many sectors of industry and commerce have
crystallize around a sat of assum ption about credit. To alter the law so as to
remove the underpinning for a grant of reasonable credit, thereby making
insistence on cash on delivery the only rational mode of behaviour with respect
to the terms of payment, would be an attem pt to stem a tide that is already
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powerful, is promising to become ever more powerful and which flows in
precisely the opposite direction from the cash transaction.

Secondly, there are inevitable delays between the time at which a piece of
work is done and the time at which a progress payment for that piece of work is
made available. The situation could only be improved with the additional
adm inistrative cost of making progress payments more frequently than once a
month. Even so, time-lags could never be entirely elim inated since the architect
muststill prepare his certificate and subm it it to the owner,who mustthen obtain
amortgage draw from the mortgagee and presenta cheque to his contractor; the
contractor must then pay his subcontractors who in turn will pay their
m aterialm en. Q uite apart from delays caused by the time between one m onthly
accounting period and the next,the very process of adm inistering paym ents itself
involves tim e-lags.

W hen a materialm an supplies materials, or a subcontractor does work, he
knows that the money which is going to be used to pay him has not yet flowed
along the construction chain and that he will have to wait at least until the next
progress payment before he is paid. It is therefore im practicable for the
m aterialman and subcontractor to insist upon cash. If they wish to stay in
business and not drive their custom ers away to their nearest com petitor, it is
hardly surprising that the materialman and subcontractor will be wooed into
granting short-term credit by the lure of a large contract.

T hirdly, if the subcontractor does not get paid prom ptly, he is in a difficult
position. If he walks off the job he runs the risk of never being paid. But if he
carries on with the job, he can reasonably expect that this will aid the flow of
money from the owner to the contractor and then to the pressure on him is thus
very strong to granteven more creditin the hope ofrecovering payment. Perhaps
some subcontractors give credit recklessly in this situation. Perhaps if the right of
lien were withdrawn they would be forced to weigh more carefully the question
whether to com m it them selves even more deeply or whether to withdraw. But
many projects experience tem porary dilficulties which are resolved withoutthe job
having to be abandoned. To expect the subcontractor to insist on cash on
delivery isunrealistic. The practicalities of the situation and the pressures to which
the subcontractor is subject force him to extend a measure of credit to the party
em ploying him . If he is reckless in the extentto which he grants credithe has only
him self to blaze. But there should be some measure of security for a grant of
reasonable credit.

It is also possible that the Acthas a beneficialeffect on many projects which
tends to go unnoticed. The Act may exert a pressure on contractors and
subcontractors to keep the m oney they receive from the owner on a particular job
within the pyramid of persons engaged on that job. The possibility of
im prisonment or fine for breach of trust may have deterrent function, although
prosecutions for breach of trust are rare. In addition, the possibility that a lien
may be filed, with consequent annoyance for the owner and the contractor, may
cause them to police the paying habits of their subcontractors a little more
carefully than they otherwise would. Itis a matter of conjecture to what extent
these aspects of the Act are effective in preventing projects from turning sour
when, but for the existence of the Act, they might have done so.

3. The Commission's Conclusion

A's stated earlier, a number of the responses to the working paper, and
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suggestions received since, favour repeal, rather than amendment, of the Act. In
several cases, the proposal was for repeal of its provisions insofar as they relate to
contracters, subcontractors and m aterialm en, leaving the Act applicable only
insofar as it provides a secured position for workm en.

The Com mission has been im pressed by the cogency of these suggestions.
The Com mission was aware of the arguments in favour of repealand referred to
them briefly in the working paper. W hatwe did notappreciate before the working
paper was distributed was how keenly many membersofthe construction industry
itself felt the force of these arguments. Although in the working paper the
tentative conclusion was that the Act should be retained but substantially
amended, these suggestions, together with the resolution of the Com m ercial Law
Subsection, have led the Com m ission to reconsider the position and weigh again,
at least in principle, the pros and cons of repeal and amendm ent.

W e say "atleastin principle”" because thereis,atpresent,little factualevidence
upon which to base a judgm ent. There is factual evidence as to the results of, or
as to the situation created by, the presentlegislation. Butthere is none, atleast in
Canada, as to the situation which would result if there were no such legislation.
It has been possible, on the basis of the present situation, discussions carried on
in response thereto, to reach certain definite conclusions as to amendments and
im provem ents,and to feelreasonably certain as to the results which would follow
from their acceptance. But it has not been possible on the basis of our present
information for the Com mission to reach such conclusions with respect to the
results which would flow from repeal.

It is the view of the Com mission that, in dealing with matters of this kind,
where substantial segm ents of business and labour have fashioned their practices
of existing law s, aid far-reaching economic effects may be expected to flew from
alterations therein, repealshould notbe recommended unless the results (and the
balance of benefits) can be reasonably certainly m easured and forecast. In B ritish
Colum bia, as throughout Canada, the entire construction industry and all
subcontractors and materialm en engaged therein, and their em ployees, carry on
their activities on the basis of the existence of a Mechanics' Lien Act.

Itis possible thatrepealofthe Actwould have far-reaching consequences in
term s of the structure of relationships within the construction industry. Any
recommendation in favour of repeal would therefore need to be weighed most
carefully and could only be made after a thorough assessment of the likely
consequences.

The study necessary would involve exhaustive research, discussion, and
testing of hypothetical conclusions with representatives of the construction
industry, materialm en, workers’ representatives, financial institutions - the whole
spectrum of the economy inolved. Because of the largely hypothetical nature of
the considerations, the testing of conclusions would require an in-depth study
w hich at the moment is beyond the resources of the Com m ission.

W e have had considerable discussion and exchange ofinform ation and views
in connection with our working paper, but this proceeded on the basis of a
tentative recom m endation foramendment,notrepeal. The Com mission feels that
before it could properly make a recom mendation for repeal, we would also have
to recastthe working paperaccordingly to give these concerned a fairopportunity
of assessing the situation and making an adequate response.

It is also the Com mission's strong view that before reaching any firm
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conclusion there should be a study of the experience in the one com parable
jurisdiction which did have a mechanics' lien system but has repealed it, that is
Queensland, Australia, and of the experience of jurisdictions, such as England,
w hich have never had a mechanics' lien system . This again would dem and tim e
and resources presently not available to us.

For these reasons the Com mission finds itself unable at the present tim e to
recommend outrightrepealofthe Act. To these who favourrepealofthe Act,the
Com m ission'sstancemay seem unwarrantedly cautious. The Com m ission’s stance
however that if its recom m endations are adopted, they will go a considerable way
towardsremoving mostofthe problem s caused bythe Act. The recom mendation
thatholdbacks be retained separately (i.e.by the contractorand subcontractor)and
the recommendation that the provision of labour and m aterial payment bond
should be an alternative to the lien and holdback system should both to a solution
of the problem s caused by the slowing-down of the flow of funds along the
construction and the recom mendation that the owner be entitled to his liens
cleared by paying into court the statutory amountof the holdback plus any other
sums owed should contribute to a solution of the problem caused when the
tem ptation felt to abuse the rights given to lien claim ants by the A ct.

In addition to this, the Com mission intends to keep under review the
consequences that follow from adoption of the Com mission's recom mendations
assum ing that they are adopted.

The remainder of this Report therefore deals with the problem s created by
the Act and the recom mendations for their solution or alleviation within the
context of a modified mechanics’ lien system . W e believe that our
recom mendation for the abolition of the holdback provisions where there is a
satisfactory labour and material payment bond will create a substantial
im provement in one of the areas of greatest concern, and the experience that
develops therefrom will afford a valuable basis for consideration of further
changes - including repeal itself.

The Com m ission wishes to make it clear that it is not opposed to repeal,
either in this particular case oras a measure of reform generally. W e are prepared
to pioneer,butthere is a difference between pioneering in an area where no paths
exist or have been charted, and pioneering in an area where the routes have
become well-defined and substantial and legitim ate interests have become well
established along these routes. In the latter type of situation the proper function
of the pioneer or reformer, we believe, m ust first be to establish that the change
will be beneficial.

W e are satisfied that the reforms recom mended here will be beneficial; we
cannotatthe momentdemonstrate conclusively that the balance of benefitlies in
favour of repeal.

One member of the Com mission, Mr. R.C. Bray, has from the outset been
prepared,and is still prepared,to recom mend repealon the basis of his experience
of the present Act and his consideration of the arguments in favour of repeal
sum m arized in the foregoing. However, he accepts the position that the
Com mission as a whole does not recommend repeal, but rather substantial
amendments; and on the basis that, if there is to be a Mechanics' Lien Act, the proposed
reforms are infinitely better than the present legislation, he has signed and
supports this Report and its recom mendations.
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CHAPTER VI THE LIEN AND HOLDBACK

1. The Basic Provisions
(a) _The lien
Section 5 of the Act provides:

Subject to this Act,a workman, materialman, or subcontractor who does or
cases to be done any work upon, or supplies material, or does both work and
supplies material, to or for an improvement, for an owner, contractor, or
subcontractor, has a lien for wages or for the price of the work or material, or
both orany of them,or for so much thereofas remains owing to him,upon the
interest of the owner in the improvement, upon the improvement itself, upon
the materialdelivered to or placed upon the land upon which the improvement
is situate, and upon the said land.

This section grants to the prescribed classes of persons a right of lien. The right
is given to assist the prescribed clauses in recovering money owing to them as a
resultoftheir contribution to im provements on land. The rightisavailable against
the owner of the land on which the im provement was effected and it operates as
an encum brance on the owner’s title to his land. In the normal course, the
existence of this encum brance will result in the lien claim ants being paid, or a
settlem ent being made. Butif they are not paid,and no settlem entis reached, the
ultim ate rem edy is for the lien claimants to request that the court direct the
property be sold'and to claim payment of the amount properly owing out of the
proceeds of sale.?

This rightto alien formoney owing in respectof work or materialis qualified
by section 6 of the Act, which lim its the liability of the owner to the amount
payable by the owner to the contractor.” The lien claim ant may be the contractor
him self, or he may be further down in the chain, e.g., a subcontractor or
m aterialman. In any event, the totalam ount for which the owner will be liable to
all claim ants is the amountby which he isstillindebted to the contractor,provided
that amountis equal to 15 per cent of the contract price.

(b) The holdback

In addition to providing for the basic right to a lien, the Act goes on to
establish a fram ework within which the lien provision is to operate. This is the
holdback provision. It requires in section 21 (1) that

.the owner or person primarily liable upon any contractunder or by virtue
of which a lien may arise shall retain for a period of forty days after the contract
has been com pleted, abandoned, or otherwise determined, fifteen per centum
of the value of the work, service, and materials actually done, placed, or

1. Under s. 30(2)
2. It will be seen from this that the statutory lien granted under the Act in favour of the protected
classes in this respectis a more valuable right than a lien at com m on law. The latter does notcarry

with it a right of sale in the event of non-paym ent.

3. Although lim itation of the owner's liability is the general rule, there are circum stances in which the
owner may lose this protection. Seethe requirement of "good faith" in s. 21(3).
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furnished
Section 21 (2) then goes on to provide:

A lien is a charge upon the ament directed to be retained by this section in
favourofclaimants whose liens are derived under persons to whom themoneys
so required to be retained are respectively payable,or whose liens are filed as in
this Act provided.

These provisions are difficult,and there is still not universalagreem ent in B ritish
Colum bia as to their meaning. The basic effect of them 1is this: the prescribed
classes have a lien foramounts owing to them . The lien is a rightavailable against
the owner. Butthe owneris only liable for the amount by which he has not paid
his contractor. So, in order to give the right to lien some content, the owner is
directed to hold back 15 per cent of amounts due to the contractor. That 13 per
cent must be retained for a certain period of time, so that if someone in the
construction chain fails to pay the people he has em ployed in connection with the
im provem ent,there is m oney in the hands of the ownerto enable them to be paid,
at least in part.

2. Who May Claim a Lien?

According to section 5 of the Act, the persons who may claim a lien are “a
workman,materialm an,contractor,or subcontractor.” Each of these expressions
is then defined in section 2 of the Act. Problem s have arisen in connection with
one or two particular classes of persons who render services or supply m aterials
in connection with an im provem ent.

(a) The subcontractor
Section 2 of the Act defines a subcontractor in these term s:

"subcontractor" means a person notcontracting or em ployed directly by an
owner or his agent to do work upon or to place or furnish material, or to do
both, on or for the making of an im provement but one who contracts with or
is employed by the contractor or under him by another subcontractor or their
agents for the purposes aforesaid, but does notinclude a workm an;

Apart from its rather convoluted structure, this definition has two defects.
Firstly, by defining a subcontractor as a person who does not contract directly
with the owner,the provision fails to recognize the factthatin many construction
projects the owner him self perform s the function norm ally ascribed to the prim e
contractor. In such a situation, the effectof the above definition is to turn people
who are norm ally contractors into contractors sim ply because there happens to be
privity of contract between the owner and the person who usually occupies the
position of a subcontractor.

There are severalconsequences under the presentlaw of this transform ation
in the position of the subcontractor: the holdback is no longer assessed as a
proportion of the totalvalue of the im provement,butasaproportion of the value
ofthe work doneunderindividualcontracts with transform ed subcontractors and
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suppliersofthe owners;*the tim e for filing liens by the transform ed subcontractor
is changed from 31 days after substantial com pletion of the improvement to 31
days after substantial perform ance of the particular contract.” Although the tim ¢
for the filing of liens by a materialman would seem to be unaffected by the
transform ation of the subcontractor (see section 23 (2)), the Coutt of Appeal has
recently held, affirm ing Steward C.C.J., that a m aterialm an m ust file a lien within
31 days after com pletion of the contract of the transform ed subcontractor, and
notmerely within 31 days after com pletion of the improvem ent;%and although a
transformed subcontractor would seem to suffer a loss in priority under section
40 of the Act, Fraser C.C.J. in The Calla Bros. Cement Contractors Ltd. v . Coronation Credit Corporation Ltd.,”
held that he did not do so, but continued to enjoy the priority of a subcontract.

Some of these discrepancies would be cured by the contained in this Report
concerning the separate holdback system and the time for the filing of liens and
the release of holdbacks. The equation of the subcontractor with the contractor
for the purposes of priority in determ ining rights to the lien funds would not
however be rectified by any other recom mendation. The Com m ission can see no
reason why a person who in the norm al case, is a subcontractor, should suffer a
loss in priority because the owner employs no separate person as general
contractor.

The Com mission recom mends:

The definition of a subcontractor should be amended to ensure that a person normally in the position of a subcontractor be treated as such
Jor the purposes of determining priority amongst competing lien claimants.

The second defect in the definition of a subcontractor contained in section
2 of the Actis that it appears to include m aterialm en as well as people who are
norm ally thought of in the industry as being subcontractors. The essential
difference between a subcontractor and a materialman, as these terms are
understood in the industry, is that a subcontractor undertakes to perform a task

4. This is because the holdback is required to be retained in respect of contracts under or by virtue of
w hich a lien may arise (se¢es. 21(1)). W here the owner has entered into one such contract with a
general contractor, there is one large holdback; where he has entered into several individual
contracts, there are several individual holdbacks. SeeAlock, Downing and Wright Ltd. v . ABA Plumbing and Heating Contractors
L (1972), 23 D.L.R. (3d) 728 (Co. Ct. of Westminster; affirmed by the Court of Appeal whose
decision is not yet reported).

w

According to s. 23(1), the time for filing a lien is "not later than thirty-one days after the contract
of the contractor has been com pleted, abandoned, or otherwise determ ined."
applicable to both contractors and subcontractors and in the norm alcase itm eans the 31 days after

This is the period

substantial com pletion of the im provem ent. But this is notso where there are several "contract[s]
of the contractor" being com pleted at different tim es.

6. Alcock, Downing and Wright Ltd. v . ABA Plumbing and Heating Contractors Ltd. (supra). T here is another possible interpretation
of the view of the Court of Appealand that of Stewart, C.C.J. It is that the effect of expiry of 40
days after com pletion of the contract between owner-contractor and transform ed subcontractor
is that the owner-contractor may thereafter discharge the lien by payment of the 15 per cent
holdback, but if itis not paid and rem ains in the owner-contractor's hands, the lien claimant may
still recover it in a lien action providing he files within 31 days after com pletion of the
im provem ent. The effect of this view is that between 40 days after com pletion of the particular
contract and 31 days after com pletion of the im provement, the 15 per cent holdback is in a
position analogous to the 85 per cent of the contract price at the time a lien is validly filed i.e. if
it is in fact held back it is subject to a lien but if it has been paid out bonafideit discharges the lien pro
tanto. T his latter view seem s m ore consistent with section 21(4) than the view expressed in the
text.

7. W estm inster County Court Registry No.1775/63 (unreported).

-29-



involving the use of labour on the site, whereas a materialman does not.® The
definition of subcontractor in section 2 howeverincludes a person who contracts
“to place or furnish m aterial...on or for the making ofan im provement,” whether
ornothe also agrees “to do work upon ...or for the making of an im provement.”
This is peculiar, since the Act also contains a definition of a materialm an and

num erous provisions which refer to subcontractors and m aterialm en as though
they meant different things.

The Commission has not discovered any difficulties that have arisen in
practice as a result of this problem of definition. The point should be cleared up
however, since it is pointless to have definitions which fail to make clear who or
whatis intended to be caught by the definition, and the matter might become an

im portant one if our recommendations concerning the progressive release of
holdbacks are accepted.

The Com m ission recom m ends:
The definition of a subcontractor be altered so as to make clear that materialmen are excluded from the definition.
(b) Persons who hire outequipmentforuse in connection with an im provement

It has been held’thata person who supplies equipmenttogether with men to
operate itis a subcontractor within the meaning of the Act,butthata person who
sim ply hires out equipmentis nota subcontractor and cannot claim a lien.

It is difficult to see the reason for this distinction. In technical term s it can
be explained by the fact that a person who is em ployed to do work on the site,
using equipment which he owns, can be regarded as a subcontractor because he
contracts "to do work upon ... an improvement," whereas if no operator is

supplied, it would be artificial to describe the person who contracts to hire out
equipment in these term s.

From the point of view of policy, there is little basis for the difference in
treatm entofrented equipm ent with an operatorand rented equipment withoutan
operator. The nature of the contribution to the improvement made by a person
who hires out equipment is not dependent on whether he supplies an operator
with the equipment and his ability to claim a lien should not dcpcnd on that
question."” Tt is also more consistent with the generally understood distinction
between m aterialm en and subcontractors thatequipmentrenters should be treated
as subcontractors rather than m aterialmen.

The Com mission recom m ends:
The definition of a subcontractor be extended to cover persons who hire out equipment for use in connection with an improvement on land.

The following is a suggested draft of the definition of subcontractor which
would incorporate all three recom mendations made above.

8. The special case of the supplier of equipment with an operator is dealt with ifraat p. 52.
9. Northeoast Forest Products Ltd. v . Eakins Construction Ltd. (1960), 35 W .W .R. 233,26 D.L.R. (2d) 251 (B.C.S.C.).
10.

T he Ontario and Alberta Acts contain provisions allowing persons who hire out equipmentto claim a lien.
See The Mechanies' Lien Act, 196869, S .O . 1968-69, c. 65, s.5(5) and The Builders' Lien Act, R .S.A . 1970, c.35,5s. 4(4).
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"Subcontractor" means a person, other than a workman, who

(a) contracts with or is em ployed by the contractor or under him by
another subcontractor or an agent of a contractor or subcontractor
to do work upon an improvement or both to do work upon an
improvement and to place or furnish material for the making of an
improvement; or

(b) rents equipment, with or withoutan operator, for use in the making
of an improvement;and a person may be a subcontractor within the
meaning of this definition even though he contracts directly with the
owner, if the work normally undertaken by a contractor is being
undertaken by the owner,and in such a case the person shallnotbe
treated as a contractor.

(c¢) The architect

There has been litigation in several provinces on the question whether an
architect is entitled to claim a lien in respect of amounts by which he is unpaid.
In the recent case of ReComputime Canadaltd it was held that an architect was entitled to
claim a lien. In other cases in British Colum bia a different conclusion has been
reached. The Com mission believes that the services an architect provides by way
of supervision of an im provem entshould resultin the architect's being able to file
a lien. In the working paper, the Com mission drew a distinction between the
services which an architect provides by way of supervision and these which he
provides by way of the drawing of plans. W e suggested that an architect should
be able to claim a lien for m oneys owed in respectof the formerbutnotthe latter.
The Com m ission received several subm issions arguing that this distinction could

notbesupported. On further reflection,the Com m ission agrees with these critics

>
of our original suggestion. Itis hard to see how an architect's services in the form
of supervision are any more of a contribution to the im provement than are his
services in the form of the drawing of plans. N o doubt the provision of
supervisory services is closer in tim e to the actualconstruction than is the drawing
of plans, but this is an artificial basis for distinguishing the two. W hen once the
logic of including supervisory services is perceived, itis hard to resistits extension

to other forms of an architect's work in connection with an im provem ent.

The provision should include engineers who render professional services of
a type sim ilar in nature to these of architects.

The Com mission recom mends:

Avrchitects and engineers should be included within the range of persons able to claim a lien and the definition of the services for which they
are entitled to claim shonld include all work done in connection with an improvement, whether or not the work was done prior to the
commencement of construction.

3. Against Whom May a Lien Be Claimed and For What Amount?

Assuming that a valid lien exists, against whom can the lien holder claim ?
According to section 5,the person who contributes to an im provem ent has a lien
"upon theinterestofthe ownerin theimprovement,upon theimprovem entitself,
upon the material delivered to or placed upon the land upon which the
im provem ent is situate, and upon the said land."

11. (1971),18 D .L.R. (3d) 127 (B.C.S.C.).
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"

According to section 21(2)1
be retained by this section in favour of claim ants whose liens are derived under

'"a lien is a charge upon the amount directed to

persons to whom the moneys so required to be retained are respectively payable,
or whose liens are filed as in this Act provided."

W hen setside by side, these provisions appearsomewhatbizarre. They seem

cither to be contradictory, or else to create not one lien, but two. Section 5 says

>
there is a lien on the land and then section 21 goes on to define a lien as being a
charge on a particular fund. Perhaps the best way of looking at the provisions is
to say that they create two liens, but in a special sense. The lien holder has a
charge on holdbacks, which operates as a statutory security for amounts due but
unpaid to the lien-holder. The intention of the provision appears to be that if the
lien holder recovers "the amountdirected to be retained" i.e.the holdback,he has
recovered everything to which he is entitled under the Actand he has no further
right. Butthen as security for the holdback,and in case he fails to obtain payment
of it, the lien holder is given a further security, viz., a lien on the land and
improvement. In other words, the holdback is a security for amounts owing to
lien claim ants, and the land and im provem ent are a security for the holdback.

These key provisions give rise to several problem s and require more detailed
consideration.

(a) _The holdback system and the present law

The persons directed to retain a holdback are,according to section 21(1),"the
owner or person prim arily liable upon any contractunder or by virtue of which a
lien may arise." A difficult problem created by this wording is to know who is
required to retain a holdback. There is no doubt about the owner. But is the
contractorrequired to retain a holdback from his subcontractorsand m aterialmen?
Is the subcontractor required to retain a holdback from his sub-subcontractors
and materialm en? And if each party in the construction chain is required to retain
a separate holdback, how does this affect the amount the lien claimants are
entitled to tecover?

There is a surprising lack of conclusive authority on these questions,butthey
raise a matter of the most fundamental im portance in connection with the
holdback system . Before entering upon aconsideration of whetherseparate hold-
backs mustbe retained, the significance of the question must firstbe outlined. As
explained above,the holdback system has two functions. Itrequires the owner to
maintain a fund to meet the claims of lien holders. Butat the same tim e it lim its
the owner's liability by declaring that the fund shall be maintained out of money
otherwise payable to the contractor, and by providing that the owner's liability
shall be lim ited to that sum , as long as he com plies with the requirem ents of the
Act. Thus, the holdback system has the combined effect of facilitating the
exercise of the lien holder's right and lim iting the owner's liability.

In considering the question whether the contractor is required to retain a
holdback, itis the lim itation of liability aspectof the holdback thatis in issue. The
question is whether, for exam ple, a person who claim s directly under a particular
subcontractor is restricted in his claim against the owner to an amount equal to
that held back by the contractor on the particular subcontract, or whether the
claim 1is available against the whole 15 per cent in the hands of the owner. An
exam ple might conduce to clarity.

Suppose that an owner of land enters into a contract with a contractor, in
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w hich the contractoragrees for $100,000 to erecta building. The contractor then
enters into two subcontracts with Sland S2,each for $40,000. Slthen enters into
a sub-subcontract with SS for $20,000. To sim plify the exam ple, we may ignore
the fact that the owner will probably make payments from time to time to the
contractor,who in turn willmake payments from tim e to time to Sland S2 and so
on,and im agine that the owneris going to pay to the contractor in one lum p sum
all the money which it is proper for him to pay. Under section 21(l), the owner
is required to retain 15 per cent of the contract price for 40 days after the
com pletion of the contract. The owner accordingly pays $85,000 to the
contractor. The contractor now wishes to pay his subcontractors, Sl and S2. Is
the contractor obliged to retain a holdback,or should he pay over the full$40,000
to each of Sland S2°?

In practice, there are reasons why the contractor will want to retain the
holdback,independently of whether he is required in law to do so, and these will
be examined shortly. But for the moment, suppose that the contractor decides
that he is required in law to retain a holdback of 15 per cent,and he does so. He
w ill, therefore,now pay $34,000 to each of Sland S2 and will retain a holdback of
$6,000 from ecach of them . Assume now thatSlpays to hissub-subcontractor,SS,
only $5,000 outof the $20,000 owed to SS.SS files a lien againstthe owner's land.
The amount of the claim is $15,000, i.e. the amount still owed by SIto SS. How
much is SS entitled to recover in his lien action?

The possibilities are as follow s:

(1) He is entitled to recover the full $15,000, since this is the amount
of the holdback in the hands of the owner,all of which is available
to a single lien claimant regardless of his position in the
construction chain.

(2) Heis entitled to recover $§12,000 on the ground thatthe amountof
his claim 1is lim ited to the amount of the holdback in the hands of
the contractor.

(3) He is entitled to recover $§6,000 on the ground that he can only
recover an amount equal to the sum owing to the person with
whom the lien claimant contracted. In this third case, the amount
owing to the person with whom the lien claimant contracted is
$6,000, that being the amount owing by the contractor to SI.

The leading authority on this point in British Colum bia is Denston Co. Ltd. v . Board of
Trustees School District No. 37 (Delta).”* Tn that case the Court of Appealheld thata materialm an
who had supplied materials to a subcontractor was not limited in his recovery to
moneys held back by the contractor from the subcontractor who em ployed®”the
lien claim ant,but was able to claim an amountup to amaximum of the full 15 perx
centholdback retained by the owner. O 'Halloran,J.A ., giving the judgmentof the
Court, cited the following passage from the judgmentofthe County Courtbelow

12. (1958),27 W .W .R.141;13 D.L.R.(2d) 494, (B.C.C.A.). Notall the facts of that case appear from
the judgmentofthe Courtof Appealand the judgmentof the trialjudge is notreported. The facts
on which theappealwas decided have,however,been recently stated by Stewart, C.C.J.in Alkock, Downing
and Wright L.td. v . ABA Plumbing and Heating Contractors Ltd., supra.

13. Throughout this section the word "em ployed" denotes not only a contract of service, but any
contract under which materials are supplied or work is done in connection with in
improvem ent.
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and expressed his agreem ent with it:

I am inclined to hold that the 15 per cent holdback to be retained by the
owner or person prim arily liable as set forth in section 21 ... means fifteen per
cent of the whole or general contract price

On the basis of this decision, it has become settled practice in B ritish
Colum bia for lien claim ants to recover, to the extent that they are unpaid, against
the fullamountofthe holdback in the owner's hands, regardless of the claim ant's
position in the construction chain; and settlem ents are invariably worked out on
that footing. In addition, in the recent case of Akock, Downing and Wright Ltd. v . ABA Plumbing and
Heating Contractors Ltd.,"* Stew art C.C.J.,in com m enting on the Denston case, said:"?

The issue in that case seem s to have been whether the lien claimed by the
plaintiff could be discharged by the contractor in carrying outthe provisions of
section 21 with respectto his contract with the subcontractorunderorby virtue
of which subcontractthe plaintiff's lien directly arose. Although,in my opinion,
the section could be interpreted in such a manner, the Denston case has clearly
settled that such an interpretation would be contrary to the purpose of the
Statute to give security to the various categories of lien claimants. The Denston
case simply means to me that all lien claimants all the way down the line,
whether their liens arise under subcontracts orunder the generalcontractmust
have a claim to the fund created by holdbacks from the general contractor by
an owner.

It is appatent from these authorities that, of the three possible methods of
determ ining SS's entitlem ent in the exam ple discussed above, the first represents
the present position of the law.

(b) _The consequences of the present law

Because of the general practice in British Colum bia, based on the view that
the law allows a particular lien claim ant to claim againstthe whole of the holdback
fund in the hands of the owner, many contractors follow a practice of retaining
substantial holdbacks from their subcontractors. If,in the exam ple given above,
the sub-subcontractor can claim the full $15,000 in the hands of the owner, the
contractor will seek to protect him self against that situation. Under section 6 of
the Act, the owner's liability is lim ited to the amount payable to the contractor.
The owner has retained $15,000 from the contractor,and since thatis the lim it of
his liability to the contractor, that is also the lim it of his liability to the lien
claimants. But if the owner pays the $15,000 to lien claim ants, it is not now

available for payment to the contractor.

M ost contracts between owner and contractor require the contractor to
indem nify the owner against the consequences of any lien claims. The position
of the contractoris therefore hazardous. Any money paid outby the owner to lien
claim ants will be deducted from the holdback which otherwise would ultim ately
have been payable to the contractor,and a solventcontractor willbe under a duty
to discharge liens on behalf of the owner, ecither out of his own assets or out of
holdbacks which he has retained. In order to protect him self, the contractor will
wish to retain holdbacks from his subcontractors. At the very least, he will want
to retain $15,000 since this is the amount which the owner may have to pay out

14. Supra

15. Atp.740
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to lien claim ants. But $15,000 may not be enough to save the contractor from a
substantial loss.

In the exam ple, the contractor has two subcontractors. The second of these
two,S2, may have perform ed his contract quite properly and may now therefore
claim to be paid the amount which was retained by way of holdback. The
contractor willnot be able to resist this claim . Thus, the only way the contractor
can adequately protect him self againstthe consequences of liens arising under the
subcontract with Slis to hold back $15,000 from S1. Butthe contractbetween the
contractor and Sl was for $40,000 only. If the contractor retains $15,000 of this

sum , that represents 37 %2 per cent of that subcontract price. If there were four

subcontracts each of$40,000 and a generalcontractprice of $200,000,the owner's
holdback would be $30,000. In these citrcum stances the contractor would have to
retain $30,000 from each of his subcontractors in order adequately to protect

him self. This would amountto 75 per cent of each of the subcontract prices.

The effectofallowing the materialman or sub-subcontractor to claim against
the owner for the whole 15 per centin the owner's hands exposes the contractor
to considerable risk. Any money paid out by the owner to a lien claimant is
money which otherwise would have been payable to the contractor. If the
contractor has held back nothing at all, and the 15 per cent in the hands of the
owner is entirely disbursed in satisfying lien claim ants, the loss falls entirely upon
the contractor.

M any contractors hold back substantial sum s from their subcontractors in
order to avoid placing them selves in a position of such great exposure to risk.
This in turn slows down the flow of funds, thereby causing difficulties for the
people who are keptout of large portions of their m oney for substantial periods
of time, creating frictions which may impede the smooth course of the
construction project and possibly even contributing to the likelihood that
som eone will file a lien. The effect of exposure to such inordinate risk is to force
the contractor to seek to protect him self in case liens are filed. The only way he
can do thisis by keeping as much money in his hands as possible instead of letting
it flow down the construction chain. But his act of protecting him self in this way
renders more likely the very thing he is trying to avoid viz. the filing of liens.

It will be apparent that the effect of the Denston case is that there is only one
holdback, viz. that of the owner. If the contractor and subcontractors retain 15
percent from the people they em ploy, this does notrelieve them from additional
liability. The money they in fact hold back may go some way towards m itigating
their exposure to risk if liens are filed, butitdoes not,under the presentlaw,serve
to lim it their liability in the sense in which the ownert's holdback marks the lim it
of his liability.

To summarize the above discussion,the position under British Colum bialaw
is that the contractor and subcontractors enjoy no lim itation on their exposure to
risk by retaining a holdback since the only lim it on the lien claim ants' recovery is
the 15 percentholdback in the owner's hands. The general contractor is liable to
the owner to meetthe costofclearing liens. Even if the contractor holds back 15
per centor more from his subcontractors; he will be contractually liable for m ost
of this sum to these subcontractors who have properly com pleted their
subcontracts. O nly a notional portion will therefore be earm arked fora group of
lien claim ants who claim under one subcontractor. The only limiton the amount
recoverable by such a group oflien claimants,however,is the figure of 15 percent
of the prim e contract price. The contractor will therefore often hold back a large
percentage of the sum he owes to his subcontractors in an attem pt to protect
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him self, should liens be filed. The effect of this is to slow down the flow of funds
along the construction chain.

(c) _Reforming the present law

The main burden of the concern expressed by mem bers of the construction
industry was aimed at amending the Actin such a way as to remove the pressure
w hich it exerts in slowing down the flow of funds along the construction chain.
W e willhave more to say aboutthe problem of the flow of funds in a later section
of this Report,but we believe that an im portant part of any attem pt to im prove
the flow of funds along the construction chain must be to place a well-defined
lim it on the degree of exposure to risk of the contractor and subcontractor. The
Com m ission proposes that the contractor and subcontractor should be required
to retain a holdback of 15 per cent of the value of the work done by each of the
people they em ploy and this holdback should mark the limit of the contractor's
and subcontractors' exposure to risk at the hands of lien claimants who claim
under persons so em ployed.

The Com mission believes that such a provision would relieve some of the
pressure which the Act presently exerts on the contractor and subcontractor to
hold back large sums of money. The principle would be that every party in the
construction chain,who engages another party to do work in connection with the
improvement, would retain a holdback from that other party. This holdback
would be designed to meet,atleastin part, the lien claims of all persons the other
party em ploys and it would mark the maximum amount recoverable by these
claim ants.

Although the principle is sim ple, the situation to which it applies is com plex
and clarity might again be served by referring to the exam ple previously given in
order to show how the recommended system would work. Thus,on a $100,000
contract, the owner should hold back $15,000 from the contractor. The
contractor has two subcontracts, with S1 and S2, each for $40,000. He should
hold back 15 per cent ($6,000) from each of them and pay over $34,000. S1 has a
sub-subcontract with SS for $20,000 and he should hold back 15 percent ($3,000)
and payover $17,000. If one of the subcontractors, Sl,is unpaid and brings a lien
action against the owner, the fund available for payment of the subcontractor is
the sum owed by the owner to the contractor, provided this sum is notless than
15 percentofthe prime contract price. If the owner has notretained 15 per cent
from the contractor, he must make the holdback up to 15 per cent from his own
pocket. If the owner has retained m ore than 15 per cent from the contractor, the
additional sum retained as well as the 15 per cent is available to subcontractors
who claim a lien.

The operative principle is that, at the subcontractor level, the lien claim ants
(the subcontractors) may share,as amaximum ,whicheveristhe greaterofthe sum
stillowing to,orthe owner's statutory holdback from ,the person (contractor) who
em ployed the lien claim ants. At the level of the subcontractors' lien claim s, and
provided there are no liens filed below thatlevel, this schem e produces the sam e
result as the present law .

If, however, it is SS, the sub-subcontractor who claim s a lien, the proposed
new scheme would bring abouta major change. Under the present law,
lim it on SS's right to recover the fullamount owed to him is the $15,000 lim it of

the only

16. Infra at 133
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the owner's holdback. This is in accordance with the decision in the Denston case."

Under the proposed schem e the lien claim ant (sub-subcontractor) may recover a
maximum ofthe sum owing (contractor's holdback) to the person (subcontractor)
who em ployed the lien claimant. This would be 15 per cent ($6,000) of the
contract price of the subcontractunder which the lien claimant claims ($§40,000),
or more if more than 15 per cent has been held back by the contractor.

Sim ilarly, if there were an unpaid supplier of the sub-subcontractor who
claim ed a lien, he could, to the extent that he was unpaid, recover the amount
owed by the subcontractor to the sub-subcontractor, always provided that the
potential liability of the subcontractor cannot fall below 15 per cent of the
sub-subcontract price (the statutory holdback applicable at this level.) It will thus
be seen that the proposed scheme assesses the amount recoverable by a lien
claim ant by reference to the sum to be held back from the person who em ployed
the lien claimant, or by reference to the sum actually held back if it exceeds the
statutory requirem ent.

The statutes in force in several of the other provinces already contain a

provision which ensures this result. The O ntario Statute states:®

Save as herein otherwise provided, where the lien is claimed by a person
other than the contractor, the amount that may be claimed in respect thereof
is lim ited to the amount owing to the contractor or subcontractor or other
person for whom the work has been done or the materials were placed or
furnished.

T h e Ontario Act also provides that the holdback shall not fall below 15 per cent.
Sim ilar provisions occur in the Acts in force in M anitoba, Saskatchewan, Prince
Edward Island and N ova Scotia. W hen the holdback provision was first
introduced into British Colum bia in 1956, however, no such lim itation on the
exposure to risk of the contractor and subcontractor was included.

The situation in Alberta is also of som e interest. Prior to 1960, the _Alberta Act
contained a provision sim ilar to the one being discussed. It lim ited the amount
of the lien claim to amounts owing to the contractor or subcontractor for whom
the work was performed. In 1960, the Alberta Actw as am ended and the new section
(section 6(2)) read:¥

Exceptas herein provided, where a lien is claimed by any person other than
the contractor, it does not attach do as to make the owner liable for a greater
sum than the amount owing to the contractor for whom, or for whose
subcontractor, the work has been done or the material has been furnished.

W hat did this new provision mean? Could a subsubcontractor claim a lien up
to the amount of the total holdback in the owner's hands, or was he restricted to
the amountowing to the subcontractor with whom he contracted? In C.J Oliver Ltd.
v . Foothills Lighting & Electric 1.td.,*

17. _ Supra

18. T h e Mechanics' Lien Act, 196869, S.O . 1968-69, c. 65, s. 10.

19. There is a virtually identical provision in the New Brunswick Act.  See Mechanics' Lien Act, R .S N .B . 1952, c. 142, s.
3(3).

20. (1966),54 W .W .R.37.
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the Alberta Court of Appeal were divided on the question. The majority (per
M cD ermid J.A.; Smith C.J.A ., Cairns and Porter J.J.A. concurring), reversing the
trial judge, thought thata sub-subcontractor could enforce his lien only up to the
amount the contractor should have held back from the subcontractor who had
em ployed the sub-subcontractor. The dissentient,Johnston J.A.,thoughtthatthe
amendmentintroduced into the AlbertaAct,"does notrestrict the lien of persons who
did work for or supplied materials to the subcontractor."

The Buchanan Report?then took up the question. In unam biguously strong
language, Chief Judge Buchanan called for the reversal of the decision of the
m ajority of the Court of Appeal,and his recom mendation was carried out in the
new AlbertaActw hich followed the learned Judge's Report. Accordingly, the position
in Alberta today appears to be that a single claimant, no matter what his position
in the construction chain, may enforce his lien up to the full amount of the
holdback in the hands of the owner. But the story does not end there. In a
learned article in a recent issue of the Alberta Law Review ,?Mrr. W .H.Hurlburt,
Q .C.,pointed to the difficulties that would flow from thisamendm entto the Alberta
Act. The author thoughtthatthe effectof the amendment was to place "a solvent

n

prim e contractor in a very difficult,if notim possible position." He also suggested
that the only effective way for the contractor to protect himself from the
consequences of the amendment was ecither not to pay any money to his
subcontractors at all, i.e. to retain a holdback of 100 per cent, or to insist on a

performance bond being given by ecach subcontractor.?

The Buchanan Report failed to address itself to the problem of the flow of
funds along the construction chain and in its concern to reverse what was
probably a bad interpretation of the actual wording of the Alberta Act, it appears to
have produced a problem identical to the one which this Com mission is now
trying to solve.

The Com mission recom mends:

A provision similar in terms to section 10 of The M echanics' Lien Act 1968-69,5.0. ¢ 65, be added to the
B ritish Colum bia A ct. Ifprovides:

Save as herein otherwise provided, where the lien is claimed by any person
other than the contractor, the amount that may be claimed in respect thereof
is lim ited to the amount owing to the contractor or subcontractor or other
person for whom the work has been done or the materials were placed or
furnished.

(d) _The machinery of the holdback system

The Com mission believes that the result of enactment of the previous
recom mendation would be thatin the great m ajority of cases, the obligation of a

21. Seepp.57 and 58.
22. (1971) 9 Alberta Law Review 407.
23. The holdback provisions of the AlbertaActw ere recently considered by Riley, J. in ReYale Development Corp. Ltd.

v . ALH. Construction Ltd. (1972), 22 D .L.R. 597 (Alta. S.C.). The e¢ffect of that decision is that where an
owner em ploys no general contractor, but engages several subcontractors directly (who therefore
occupy the position of contractors), there are different lien funds for each subcontractor and a
lien-claim ant can only recover the sum held back from the person under whom he claims. It is
difficult to see how such a result could be reached under the Alerta Act if there were a general

contractor.
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person, under whom a lien arose, to discharge that lien, could be carried out
without the person having to pay more than the amount of his holdback. Thus,
in the ordinary case where several suppliers of a particular subcontractor file liens,
the contractor's obligation to discharge the liens willrequire him to m ake available
the holdback he has retained from the particular subcontractor. As long as that
holdback is at least equal to 15 per cent of the value of the work done and m at-
erials supplied in connection with the subcontract, the amount of the holdback
establishes the lim it of the contractor's exposure to risk.

The effect of the recom mendation would be the creation of what may be
called a separate holdback scheme. According to this scheme, the holdback
retained by any particular party in the construction chain is intended to discharge
the lien claim s of the person nextbutone below the party retaining the holdback.
Putting it the other way round, a lien claimant is entitled to recover, as a
maximum ,the sum owed to the person who em ployed the lien claimant. Thus the
holdback retained by the owner is intended to meet the lien claims of sub-
subcontractors and a subcontractor's suppliers; the holdback retained by a
subcontractor is intended to meet the lien claims of the sub-subcontractor’s
suppliers and, if there are any, the sub-sub-subcontractors; and so on.

In some cases, however, citrcum stances could arise in which the previous
recommendation would fail to accom plish the result we are seeking to achieve, so
that a person retaining a holdback of 15 per cent of the value of the work done
might find thatit was insufficientin amountto relieve him from further exposure
to risk as a result of liens being filed.

The situations in which this might be rare and will require a peculiar
concatenation of circum stances. They are also relatively com plicated situations
involving more than one insolvency in the same construction chain. W e have,
therefore, relegated discussion of matters to an Appendix,®and in the body of the
Report,we confine ourselves to making a general recom m endation indicating the
principle w hich should apply in these com plicated situations. Thatprinciple is that
a party who retains a holdback equalin amountto 15 per centof the value of the
work done or materials supplied should be in a position, without having to pay
more than the amount of his holdback, to remove all liens arising under the
person from whom the holdback was retained.

The Com mission recom m ends:

The amonnt necessary to discharge all liens arising under a person from whom a holdback was retained shonld not exceed the amount of
the holdback, provided it is equal at least to 15 per cent of the value of the work done and materials supplied in connection with the contract
between the person who retained a holdback and the person engaged by that person.

The citrcum stances in which additional machinery would be necessary,
together with a suggestion as to the form that machinery might take,in order for
the above recom mendation to be im plem ented, are set outin Appendix A.

(e) _Protecting the lien claim ants

The Com mission hastrecom mended®thatthere should be separate holdbacks,

i.e., that the contractor and subcontractor should retain a holdback as well as the

()

24. See Appendix A, infraat p.238.

25. Supra, at p. 67

-39-



ownerand it should define the maximum amountthatmay be recovered in a lien
action by people who claim under the subcontractor.

W hilst this recom m endation is an attem pt to aid the flow of funds along the
construction chain and to make the position of a head contractor more tolerable,
it must be adm itted that it will in m any cases reduce the amount recoverable by
lien claim ants. In the working paper,the Com mission therefore outlined ways in
w hich it might be possible to redress the balance by adding to the protection
available to the lien claim ants.

Apart from the idea of fixing the amountof the holdback in the hands of the
contractor and subcontractor at 15 per cent - the same amount as the holdback
in the hands of the owner - the Com m ission suggested two ways in which the
sub-subcontractorsand materialm en mightreceive additionalprotection. The first
of these was to increase the amountofthe holdback in the hands ofthe contractor
and subcontractor to 20 per cent. The second was to increase all holdbacks - the
ownetr's,the contractor's,and the subcontractors’-20 percenton contracts below
a certain figure, but to leave them at 15 per cent on contracts above that figure.

The former suggestion has not found favour with any of the other provinces;
the latter is the system used in M anitoba and New Brunswick. In these provinces,
the basic holdback provision requires the retention of 20 per cent of the value of
the work and m aterials,but this figure drops to 15 percentin the case of contracts
where the value exceeds $15,000. There is also a provision that where the value
exceeds $15,000, the minimum amount of the holdback shall be 20 per cent of
$15,000 in order to avoid a situation in which the amount of the holdback on a
contract for $14,500 exceeds the amount of the holdback on a contract for

$15,500.

The Com mission has decided to rejectthese two alternative ways of restoring
to the sub-subcontractor and m aterialm an some of the protection they are likely
to lose by the introduction of a progressive holdback system . The Com m ission
feels on reflection that they are inconsistent with the policy of the previous
recommendation viz. aiding the flow of funds along the construction chain, and
that the bestapproach to this problem is to recognize quite frankly that however
one tries to tinker with the holdback, the more money thatis required to be held
back, the more the flow of funds is likely to be inhibited. U Itim ately, a choice
mustbe made between building in protection for the lien claim ants atthe expense
of slowing down the flow of funds, or assisting the flow of funds at the expense
of a measure of protection to the lien claimants. In the light of the logic of
representations from members of the construction industry that concentration
should be placed on im proving the flow of funds, the Com mission has decided
to make no recommendation in favour of the 20 per cent holdback in any of the
situations described above. Accordingly, the figure of 15 per cent mentioned in
the previous recom mendations in connection with the separate holdback system
should be retained as a measure of the amount of the separate holdbacks.

Later in this chort,Z(’wc return to the problem of the flow of funds. This
will be in connection with a proposed new provision in the Act which is designed

to operate as an alternative to the lien and holdback system .

(f) _The owner's rights against lien claim ants

26. Infra, at p. 133
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W here the contractor fails to com plete his contract with the owner,and the
latter is forced to go elsewhere to have it com pleted, the owner will norm ally
deduct from the amounthe pays the originalcontractor the amountitwillcost to
have the building com pleted. This procedure is in line with the generalresult that
an action in dam ages againstthe contractor would bring,and willenable the owner
to use the money to em ploy another contractorin order to com plete the contract.
W hat happens to the holdback in this situation? Can the owner use sum s w hich
he retained by way of holdback from the first contractor in order to com plete the
building by em ploying a second contractor? The short answer is, no. Section
21(6) provides:

W here a contractor or subcontractor makes default in com pleting his
contract or subcontract, the percentage required to be retained under this
section shall not, as against any claimant who by virtue of sub-section (2) has
a charge therecon, be applied by the owner, contractor, or subcontractor to the
com pletion of the contract, subcontract, or for any other purpose, or for the
payment of damages for the non-com pletion of the contract or subcontractby
the contractor or any subcontractor, nor in payment or satisfaction of any
claim s against the contractor or any subcontractor.

It may be, however, that the owner has in fact retained m ore than the 15 per cent
holdback that he was required to retain under section 21(1). If he has, the surplus
is also available to lien claim ants since the lim it on the owner's liability im posed
by section 6 is only directed at protecting the owner from having to pay outa sum
in excess of what he owes to the contractor. Hence,any money still owing to the
contractor is available to meet lien claim s.

Theownerwillgenerally have acontractualrightto deductfrom whathe pays
to the contractor the cost of com pleting the building. If, for exam ple, the
contractor has done work to the value of $100,000, and has been paid only
$60,000 at which pointthe contractor abandons the contract,the owner will have
acontractual rightto com plete the building outofmoneys which would have been
payable to the contractor if he had com pleted the building. Part of the $§40,000
representing the work already done may therefore be used to com plete the build-
ing. Itis clear that of the $40,000 representing the difference between the value
of the work done and the amountso far paid to the contractor, $15,000 may not
be used to com plete the building if there are lien claim s of thatamountor more.
Butif the subcontractors claim liens for $40,000, what happens to the amount in
excess of $15,000 in the owner's hands? Can he still use it to com plete the
building if the additional costs of com pletion would absorb it, or must it be paid
to the subcontractors in satisfaction of their lien?

The most widely held view appears to be that the owner may set off against
any money retained in excess of 15 per cent of the value of the work done, the
cost of com pletion of the im provement, or damages for faulty workm anship or
delay.”

The Com m ission agrees with this position,and in pursuance of the policy of
clearing up am biguities in the Act, feels that a provision should be inserted in the
Actto make clear that section 21(6) applies only to the 15 per cent holdback and
notto additional sum s that are in fact retained. This will enable the owner to set

27. See M acklem and Bristow , Mehanics' Lien in Canada, p. 90. There have been several decisions concerning the
true construction of the Ontario Acton this point. For the m ost recent, see Canadian Comstock Co. Ltd. v . Toronto Transit
Commission[1970] S.C.R.205;(1970),8 D .L.R. (3d) 582 and S.L GuttmanLtd.v . JamesD. MokrylLtd. (1969) 1 D .L.R.
(3d) 253;[1969] 1 O .R. 7.
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off such additional sum s against the cost of com pletion of the project.

The Com mission recom m ends:

Section 21(6) be amended so as to apply only to the 15 per cent holdback and not to additional sums that are in fact retained.
(g) _Close connection between owner and contractor

In some cases, where there exists close connection between the owner and
the contractor, a suspicion may be created that they have fixed the contract price
at an unrealistically low level in order to reduce the amount of the holdback and
hence the amount available to lien claimants. Such a practice appears to be
encouraged by the fact that the formula for calculating the amount of the
holdback, contained in section 21(1), takes the contract price as the basis of
calculation.

The Com m ission believes that a change should be made in the formula for
calculating the amount of the holdback by making it clear that the contract price
shall not be treated as conclusive evidence of the value of the work
done.?®

The Com mission recom m ends:

Section 21(1) should be amended so as to provide that where there is evidence to suggest that the contract price is abnormally low having
regard to the amount of work agreed to be done, and it appears that the owner and contractor did not deal at arm's length, the holdback
shall be caleulated on the basis of the actual valne of the work done; and evidence of the actual value of the work done may be adduced for
this purpose.

(h) Payment to lien claim ants

W here a contractor pays a subcontractor or supplier in respectof work done
on a particular job out of contract moneys made available by the owner, there is
no requirement under the present law that the payment be appropriated to the
debtowed to the subcontractor or supplierin respectofthe work done on the job
in question. The general rules of appropriation of payments to debts apply,
according to which the debtor may appropriate the payment, or if he fails to do
so,the creditor may do so. The result of this is thatthe creditor is able to approp-
riate moneys paid on one job to debts owing on another job. In this way, he can
preserve the fullamountofthe debts due on the job where the tim e for filing liens
has notexpired, whilstappropriating the paymentto debts due on ajob where the
tim e for filing liens has expired.

The contractor could prevent this happening if he made an appropriation of
the debt to the job in question, but if he fails to do this, it is not the contractor
who suffers, but the other lien claimants on the job in respect of which the
moneys were paid. The right of the creditor to make the appropriation him self
gives him a right to bring an additional slice of the total amount owing to him
within the protection provided by the Act,and the consequence of doing so is to
dim inish the protection given to the other lien claimants. W e believe that this is

an undesirable situation. The failure of the payor to make the proper
28. There is som e indication in the present wording of section 21(1) that the contract price was not
intended to be conclusive as the basis for determ ining the value of the work done, butthe form of

words chosen is somewhat equivocal. Section 21(1) says "the value [of the work, etc.] shall be

calculated upon evidence given in that regard on the basis of the contract price."
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appropriation should not be a source of additional loss to lien claim ants.

The Com mission recom mends:

Where no appropriation of moneys paid by the payor to the payee in connection with an improvement is made (whether it be contractor to
subcontractor and materialman, or subcontractor to sub-subcontractor and materialman, or sub-snbcontractor to materialman), the moneys
paid shall be deemed to be appropriated to the debt due to the payee in connection with the improvement in respect of which the moneys
became available; and in any proceedings brought under the Act, any party should be entitied to adduce evidence to the effect that a
particular payment received by a lien claimant was in fact a payment of money in connection with the improvement in respect of which the
lien claimant claims a lien.

(1) The purchaser of land subject to an unregistered lien

The Com mission received two submissions pointing out a difficulty which
had not been considered in the working paper. If an owner of land em ploys
people to offset an im provement on hisland,and before the people so em ployed
have been paid, but within the period for filing liens, the owner sells the land to
apurchaser,can the persons who effected the im provem entclaim liens againstthe
purchaser?

Mr. D. M. Gordon, Q.C.,drew the Com mission's attention to the decision
in Carr & Son and Carr Plumbing & Heating Ltd. v . Hayward and Bel® in w hich A rchibald, C.C.J. held that
in the above described situation, the lien is available against the purdhaser and if
it is registered before expiry of the filing period it may be enforced against the
purchaser even though it was not registered at the time of the sale.

Mr. Gordon pointed out thata different view has been taken in some other
provinces. He added:

In defence of the British Colum bia view, it can ... be argued that when a
purchaser buys an improved property on which work has been com pleted only
within 31 days before, it will be seldom that the purchaser had no knowledge
of the recentwork,and he oughtto make inquiry as to whetherithad been paid
for, which he could easily do. Itisless anomalous thathe should be putto that
trouble than that contractors, who have notexceeded their statutory tim e lim it
for filing, can be defeated by a quick sale after com pletion of the work.

Though provinces that hold sale defeats a lien make an exception where the
buyer has 'actual notice," that is a poor protection for contractors. A buyer
could easily be in a position where all the probabilities were that the work was
not paid for in full, yet he would have no 'actual notice.’

The Com m ission agrees with Mr. Gordon's reasoning.
The Com mission recom m ends:

A lien registered within the time limited for the registration of liens shall he enforceable against a purchaser of the land subject to the lien,
even though it was not registered at the time the purchaser obtained title to the land; and the Act and thel. and R egistry A ct,
P.8S.B.C. 1960, ¢. 208, s. 38(1)(9) shonld be amended to make absolutely clear that this is so. The reference in section 38(1) to
mechanics' liens shonld be taken ont of clanse (g) and a new clause added to section 38 (1) which provides that any mechanics' lien registered
within the time for the registration of liens under the M e ch anics' Lien A ct shall be valid against the registered owner of the
land, whether or not he was the registered owner at the time the right to a lien arose.

4. The Time for Filing Liens and the Release of Holdbacks

29. (1955-56), 17 W .W .R.399 (Co.Ct. B.C.).
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(a) _Generally

The last section was concerned with the situation where liens are filed and
claim ants seek payment from the holdback. Butin the m ajority of cases this does
not occur, and all that happens is that when the job is com pleted and a certain
period has expired, the holdbacks are released and paid to the persons to whom
contract moneys are due. The effect, in the meantime, of the owner or other
person retaining a holdback is to restrict the flow of finance down the
construction chain. Until the holdback is released, the various people who
contribute services and m aterials rem ain profantounpaid. In order for the holdback
to be an effective m ethod of maintaining a fund for lien claim ants, it is clear that
the holdback has to be retained for a sufficiently lengthy period of tim e to give the
lien claim ants an opportunity to realize that they are not going to get paid by the
person who em ployed them . On the other hand, if the holdbacks are tied up for
lengthy periods of time, the people ultimately entitled to payment when the
holdbacks are released may suffer as a result of being keptoutof theirmoney for
too long.

The time for which a holdback mustbe retained is contained in section 21(1).
It provides thatthe holdback shallbe retained, "fora period of forty days after the
contracthasbeen com pleted,abandoned orotherwise determined." Section 21 (4)
then provides:

Payment of the percentage required to be retained under this section may
be validly made so as to discharge allliens after the expiration of the said period
of forty days mentioned in subsection (1),unless in the meantime a claim of lien
has been filed or proceedings have been commenced to enforce any claim of
lien or charge against the said percentage

The effect of these provisions is that, unless liens have been filed or
proceedings com m enced,the holdback may be released after the expiry of 40 days
from the discharge or abandonment of the contract. It seem s clear that the 40
days that must expire in order for the holdbacks to be released, run from the
com pletion of the main contractand notfrom the com pletion of a particular con-
tract between, for exam ple, a subcontractor and the contractor. This means,
according to the Act, that holdbacks cannot be released until 40 days after the
com pletion, or abandonment of the project.”

This construction of the section dealing with the time at which holdbacks
may be released is reinforced by the wording of section 23 of the Act. Section 23
deals with the lim itation period for the filing of liens. The holdback is designed
to establish a fund outof which lien claim ants may be paid. Itis therefore unlikely
thatan owner would he perm itted to release holdbacks ata time during which the
period for filing liens had not yet expired.” Consequently, it is a reasonable
construction of the section dealing with the tim e for releasing holdbacks thatthey
werenotintended to be released while it was still possible for a lien claim ant to file
a lien. Itis therefore worth com paring the time for the release of holdbacks with
the time for the filing of liens.

30. The situation is different, however, where there is no general contractor.

31. This seem s to have been the idea underlying the decision of Stewart,C.C.J.and the Courtof Appeal
in Alcock, Downing and Wright 1.td. v . ABA Plumbing and Heating Contractors L.td., supra, chap. VI, note 6.
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Section 23(1) deals with the lim itation period for the filing of liens by
contractors and subcontractors. It provides:

A claim of lien of a contractor or subcontractor may be filed as in this Act
provided at any time after the contract or subcontract has been made, butnot
later than thirty-one days after the contract of the contractor has been
com pleted, abandoned or otherwise determ ined.

The expression "contractof the contractor" means the head contractbetween the
ownerand the contractor. The time for the release of holdbacks to the contractor
and to subcontractors was not therefore intended to start running until the
com pletion of the head contract. The reason for the discrepancy of nine days
between the time at which the right to file a lien lapses and the time at which
holdbacks may be released is explained by the need to give the person who has
retained the holdback an opportunity to ensure that 31 days had clearly expired,
and to avoid disputes abouta day or two,and then,before the owner releases the
holdback, to give him a chance to check that no liens have been filed.

M aterialm en are dealt with in section 23(2). The materialm an m ay file a lien
"notlater than thirty-one days after the im provement for which the material has
been supplied has been completed or abandoned, or the contract for the

construction or making of the im provementotherwise determ ined." Like section
23(1),this provision contem plates thatthe 31 days begin to run not from the tim e
of discharge of the contract by which the lien claimantis em ployed, but from the

time at which the whole im provem ent is com pleted or abandoned.

The lim itation period for the filing of liens in respect of the other class of
potential lien claim ants, workm en, is dealt with in section 23(3). Here, the lim i-
tation period of 31 days begins to run in some cases from the time at which the
particular contractis com plete.in the ordinary case,a workman may not file a lien
"later than thirty-one days after the last work has been done by him for which the

lien is claim ed."

Here the principle is clearly com pletion of the particular contract
by which the workman was em ployed, i.e., the contract of em ployment,and not
com pletion of the project. But then an exception is introduced, based on the
principle qf com pletion of the improvement rather than com pletion of the

particular contract. Section 23(3) goes on to provide:

...butno workman shall be held to have ceased work on an improvement
untilthe com pletion of the same if he hasin the meantime been em ployed upon
any other work by the same contractor.

Itis apparentthatthe general principle em bodied in the Actin relation to the
tim e for the filing of liens and the release of holdbacks is that time runs from the
com pletion of the improvement. Employees are treated differently, Although
their situation is also subject to an exception in favour of com pletion of the
im provem ent.

The distinction between the time of com pletion of the im provement on the
one hand, and com pletion of the particular contract on the other hand, is of
significance m ainly in large projects which span a considerable period of time.
W hen a materialman or subcontractor is em ployed in the early stages of such a
project,he may have com pleted his task long before the com pletion of the project
as a whole. This is particularly so in the case of subcontractors who are working
exclusively on the excavation and preparation of the site and who will have
com pleted their subcontract before the construction itselfis begun. Itis also true
of many materialm en who may have supplied all they have contracted to supply
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a considerable time before com pletion of the improvem ent. N onetheless,
holdbacks retained by the owner from the contractor, which notionally represent
money owing to the subcontractors and suppliers,cannotsafely be released to the
contractoruntil40 days after the im provem entis com pleted. In practice,the con-
tractor will generally, though notalways, pay them ;and many suppliers refuse to
contract on the basis that 15 per cent of the sum owing to them will be retained
for the statutory period after com pletion of the im provem ent. The situation is
such thateither some subcontractorsand suppliersare keptoutoftheirmoneyfor
unduly long periods of time ot the head contractor has to finance these sub-
contractors and suppliers to the extent of 15 per cent of their several contract
prices.

In the working paper the Com mission expressed the view that it would be
desirable to alter this situation, but refrained from making any tentative
recommendation. The working paper contained two suggestions as to possible
ways of meeting the problem . They were:

(1) Lim it the amountof the holdback to a maximum sum, so that the
person who has com pleted the work but who cannot recover the
holdback for a substantial period is prejudiced to a lesser extent
than under the presentlaw; or

(2) Provide that holdbacks may be released and lien rights expire at a
time measured from the com pletion of the particular contract,
without the necessity for com pletion of the entire project.

The first of these to solutions does not appear to have been adopted in any
province in Canada. The second solution has been adopted in Alberta, M anitoba,
O ntario,and New Brunswick. In essence the statutes in these provinces provide
that the 40-day period for releasing holdbacks and the 31-day period for filing
liens, or the equivalent period in the particular province, begins to run from the
time at which a certificate of com pletion of a particular subcontract has been
given. A fter the expiry of 40 days from the giving of the certificate, the holdback
may be reduced by 15 per cent of the specific subcontract price. There are then
further provisions which stipulate that the m ain provision is not to apply if liens
are filed before the reduction in the holdback is made.

Under the Ontario and Alberta Acts, if a certificate of com pletion of a contract or
subcontract is not issued when it ought to be, the court may make an order
declaring that the contract or subcontract has been com pleted,and such an order
has the same effect as the issue of a certificate of com pletion. Under the AlbertaAct,
where the contract is not being supervised by an architect or engineer, a
subcontractororacontractormayapply to the courtforan order thatthe contract
has been com pleted.

The Com mission pointed out in the working paper that if this second
solution were to be adopted, it would only go a small way towards meeting the
problem , since on a large construction project most of the subcontractors and
m aterialm en willbe engaged on the construction forthe whole,orsubstantially the
w hole, duration of the project, so that they would notbe affected by a provision
that the 31 days for the filing of liens was to run from the com pletion of their
particular contract rather than com pletion of the project as a whole.

The Com mission hascom e to the conclusion thatthere are certain advantages
in the scheme in force in Alberta, M anitoba, O ntario, and N ew Brunswick. The
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most recent and most sophisticated of these schem es is the Alborta one and we
have taken it as the most useful source for fashioning a provision for this
Province.

Atthe same time,itshould be mentioned thatsom e difficulties were pointed
out to the Com mission in connection with a proposal to release holdbacks from
tim e to tim e as and when the contracts of subtrades were substantially performed.
M ost of these objections to the schem e were voiced at the meeting of the British
Columbia Commercial Law Subsection of the Canadian Bar Association.

The first objection was that if the time at which liens could be filed and
holdbacks released varied from person to person;depending on the date on which
their particular contract was com pleted, it might be difficult to say in the case of
a particular subcontractor at what tim e his right to file a lien started to run and
som e lien claim ants mightbe caughtoutbecause they assum ed thatthey had more
tim ¢ within which to file than was in fact the case. It was pointed out that the
present law at least had the advantage of sim plicity and a fair degree of certainty
in its operation since m ost lien claim ants have to file at the same time as one
another. The Alberta scheme, as well as the others mentioned above, provides
that the time for filing begins to run as soon as the particular subcontract, under
w hich lien claim ants were em ployed, has been certified by the design authority as
com pleted. This means that if a subcontractor obtains m aterials from several
m aterialm en, their filing tim es also expire at the same time as that of the
subcontractor. Furthermore, a subcontract in respect of which a certificate of
com pletion causes tim e to startrunning is confined to a subcontractm ade directly
under the prime contract. If there are subsubcontractors and materialmen who

supplied them , the filing tim e of the latter will still depend on the date at which a

>
certificate of com pletion is given in respectofthe subcontractentered into directly
under the prime contract, even though there is not even privity of contract

between these materialmen and the subcontractor.

The second objection to the Alberta schem e for the release of holdbacks was
that it might force a subcontractor or a supplier into a difficult decision as to
whether to file a lien when the time of expiry of his right to do so was drawing
close. The subcontractor would have only thirtyone days from the time at which
he com pleted his contract to make up his mind whether to jeopardize his good
relations with the contractor or whether to sacrifice his right to a lien.

The Com mission believes that an answer may be found to both of these
problem sbyextending beyond the norm althirty-one day period,the tim e atw hich
liens must be filed where the event which causes time to run is com pletion of a
subcontractrather than com pletion of the im provem ent. Sixty day and ninety day
credit term s are quite usual in the construction industry for supply contracts and
if the filing period were extended to take account of this fact, the materialm an
would not have to beware of his lien expiring within the period for which he is
prepared to give credit, and the subcontractor is also entitled to expect that after
ninety days the contractor should have paid him. He is not therefore obliged to
make a decision to file a lien within a time which, having regard to com mon
payment practice, is rather short.

The Com mission's proposalis, therefore, that the period within which liens
must be filed following a certificate of com pletion of a subcontract should be
ninety-three days after the date of that certificate, with a correspondingly adjusted
period for the release of holdbacks. W e believe, however, that there is m erit in
retaining the principle that the latest tim e at which liens may be filed is thirty-one
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days from com pletion orabandonmentofthe improvement. To extend the filing
tim e to ninety-three days once the im provement is com pleted or the financial
outcome of the venture is already apparentwould beunnecessary. A lien claim ant
should thetefore be able to file a lien within whicheveris the carlierofninety-three
days from the certificate of com pletion in respectof the subcontractunder which
the lien claim ant was em ployed or thirty-one days after substantial com pletion of
the im provem ent.

A third difficulty raised in connection with the scheme for releasing
holdbacks from time to time was that the holdback in the hands of the owner
would gradually be eaton away as particular subcontracts were com pleted, so that
if the contractor abandoned the job after half of the work had been done,leaving
anumberofunpaid lien claim ants,the subcontractors who had already com pleted
theirwork,and sub-subcontractorsand supplierstheyem ployed,would have been
paid in full to the detrim ent of lien claim ants who were not fortunate enough to
have com pleted their work before the contractor's act of abandonm ent.

There is som e truth in this objection but it must not be exaggerated. The
number or proportion of subtrades who are likely to find they can take advantage
of the scheme at an early stage will be small. Generally the only major subtrades
who will have com pleted their work within the first half of a project will be the
excavators and their suppliers, and the effect of an early release of the holdback
from the owner to enable them to be paid will he relatively sm all. The conclusion
at which the Com mission has arrived is that this disadvantage isnotso significant
as to outw eigh the merits of the schem e.

The Com mission has formed the view that the balance of advantage lies in
the adoption of a scheme providing for the early filing of lions and release of
holdbacks in appropriate circum stances. There is no doubt that such a scheme
would be a com plicating factor in term s of the tim e for filing liens and the release
of holdbacks. W e believe however that for the few subcontractors and persons
em ployed by them who will be able to take advantage of the schem e, this will be
a price worth paying.

In fairness to our adviser, Mr. B.D. M acdonald, the Com m ission would like
to say that M r. Macdonald expressed his disagreem ent with a scheme providing
that there be any special time periods for situations in which work in connection
with a particular subcontract was com pleted prior to com pletion of the
improvementas a whole. He felt that the result of having the tim e within which
liens m ust be filed and holdbacks released altered in som e cases from the general
rule of thirty-one and forty days, respectively, after com pletion of the
im provem ent, would introduce more com plexity into the law than could be
justified by the advantages that would be gained.

The Com m ission tecom mends:

1. The incorporation into the law of this Province of a provision similar to section 16 of T he Builders' Lien A ct,
R.8.A. 1970, ¢. 35, with the amendment that the operative period for the filing of liens should be ninety-three days and for the
release of holdbacks it should be one hundred days.

2. The Act should provide that, notwithstanding recommendation (i), the latest time at which liens may be filed should be thirty-one
days after completion or abandonment of the improvement.

In order to incorporate section 16 of the AlbertaActinto the law of this Province,
certain changes in the arrangement and organization of the provisions will be
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necessary.

Section 16 of the Alberta Actis set out in full in the form in which it appears in

that A ct:

court,

16.

(1) In this section, “supervisor” means an architect, engineer or other
person upon whose certificates payments are to be made underacontract:

(2) Where acontractisunder the supervision of a supervisorand a period
of 35 days has elapsed after a certificate issued by the supervisor to the
effect that the sub-contract has been com pleted has been given to the
subcontractor by a sub-contract made directly under that contract, the
amount to be retained by the person prim arily liable upon that contract
shall be reduced

(a) by 15 per cent of the sub-contract price, or

(b) if there is not specific sub-contract price,by 15 per centof the
actual value of the work done and materials furnished under
that sub-contract,

but this subsection does not operate if and so long as any lien
derived under thatsub-contractis preserved by anything done under
this A ct.

(3) The contractoror sub-contractor may atany time after the com pletion
of the contract demand a certificate of com pletion of the contract from
the supervisor, which demand shall be made in writing and may be
delivered to the supervisor or sent to him by registered mail with postage
fully prepaid and a copy of the demand shall be given to the owner or his
agent, or sent to the owner or his agent, as the case may be, by registered
m ail with postage fully prepaid.

(4) The supervisor of whom the demand is made shall within 10 days of
the making of the demand issue and deliver to the applicant the required
certificate of com pletion and if the supervisor neglects or refuses to issue
or deliver the certificate of com pletion within the 10 days limited for so
doing, the court.

(a) upon the application of the contractor ora sub-contractor, and
(b) upon being satisfied that the contract has been com pleted,

may make an order thatthe contracthas been completed upon such term s
and conditions as to costs or otherwise as seem just,and the order has the
same force and effect as a certificate of com pletion issued by the
supervisor would have.

(5) W here a certificate issued by a supervisor to the effect that a sub-
contract by which a sub-contractor became a sub-contractor has been
com pleted has been given to thatsub-contractor,then forthe purposesof
section 30, subsections (1), (2) (3) and (4) thatsub-contractand any work
done or to be done thereunder and any materials furnished or to be
furnished thereunder shall, so far as concerns any lien thereunder of that
subcontractor,be deemed to have been com pleted,done or furnished not
later than the time at which the certificate was so given.

(6) W here a contract is not under the supervision of a supervisor, the

(a) upon the application of the contractor or a subcontractor, and
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(b) upon being satisfied that the contract has been com pleted,

M ay make an order thatthe contracthasbeen completed upon such term s
and conditions as to costs or otherwise as seem just,and the order has the
same force and effectas a certificate of com pletion issued by a supervisor
would have.

Im plem entation of this provision is likely to prove a little com plicated, since
the provision has to be integrated into the very difficult sections of the Act
(sections 21 and 23) dealing with holdbacks, their release and the time for filing
liens. In addition, account must be taken of the special problem s which arise
when there is no general contractor and since litigation seem s to be occurring
quite frequently because of the failure of the Act to provide for this situation, we
feel it is one which can no longer be ignored. W e have therefore sought to
indicate the main provisions that will have to be contained in sections 21 and 23
in relation to the time for filing and the release of holdbacks.

The time for the filing of liens is presently dealt with in section 23. W e
should make clear that the position of workmen is notintended to be affected by
these provisions. The em ploym ent relationship is very different from a trading
relationship and the factors oflong-term business relationships,usualcreditterm s
and lengthy holdbacks are irrelevant to the em ployment context. W e are dealing
here therefore with the filing times applicable to a contractor, subcontractor,
sub-subcontractor and materialm an.

The principles applicable to filing tim es should be as follow s:
W here there is a general contractor

(1) thegeneralcontractorand a materialman em ployed by him m ay file
a lien not later than thirty-one days after the general contract has
been com pleted, abandoned or otherwise determ ined;

(2) a subcontractor (which includes a subsubcontractor and
sub-subsubcontractotr etc.) oramaterialman em ployed by orunder
a subcontractor may file a lien not later than the ecarlier of the
following tw o tim es

(a) ninety-three days after the issue of a certificate of com pletion
of the subcontract by the design authority or, if the design
authority fails to issue such a certificate or if there is no design
authority,ninety-three days after an order of the courtthatthe
subcontract has been com pleted,

(b) thirty-one days after the generalcontracthas been com pleted,
abandoned or otherwise determ ined.

W here there is no general contractor
(1) a materialman not em ployed by or under a subcontractor may file
a lien not later than thirty-one days after com pletion or

abandonment of the im provem ent;

(2) a subcontractor, or a materialman employed by or under a
subcontractor, may file a lien not later than the ecarlier of the



following two times -

(a) 93 days after the issue of a certificate of com pletion of the
sub-contractby the design authority,or,if the design authority
fails to issue such a certificate or if there is no design authority,
93 days after an order of the Court that the subcontract has
been com pleted;

(b) 31 days after the improvement has been completed or
abandoned.

In the above suggestion relating to filing times where there is no general

contractor,

“subcontractor” is used to mean a person who would be a

subcontractor if there were a general contractor.

The principles applicable to the time for releasing holdbacks should be as

follow s:

W here there is a general contractor

(1)

(2)

(3)

notwithstanding (2)and (3)below,allholdbacks may he released 40
days after the general contract has been com pleted, abandoned or
otherwise determ ined;

where a certificate of com pletion of a subcontract has been issued
by the design authority,the owner may release to the contractor 15
percent of the value of the work done under that subcontractone
hundred days after issue of the certificate of com pletion; and the
contractor,subcontractororany otherparty who mayhave retained
a hcldback in connection with the subcontract which is certifies to
be com pleted may at a like tim e release any such holdback;

where there is no design authority or the design authority fails to
issue a certificate of com pletion in respect of a subcontract, the
owner may release to the contractor 15 per centof the value of the
work done under the subcontract one hundred days after an order
of the court that the subcontract has been com pleted; and the
contractor,subcontractororany otherparty who mayhave retained
a holdback in connection with the subcontractin respectof which
such an order has been issued may at a like tim e release any such
holdback.

W here there is no general contractor

(1)

(2)

notwithstanding (ii) and (iii) below, all holdbacks may be released
40 days after the im provem ent has been com pleted, abandoned or
otherwise determ ined;

where a certificate of com pletion of a subcontract is issued by the
design authority,the owner may release to the subcontractor 15 per
cent of the value of the work done under that subcontract one
hundred days after issue of the certificate of com pletion; and the
subcontractororany otherparty who mayhave retained a holdback
in connection with the subcontract which 1is certified to be
com pleted may at a like tim e release any such holdback;
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(3) where there is no design authority or the design authority fails to
issue a certificate of com pletion in respect of a subcontract, the
owner may release to the subcontractor 15 per centof the value of
the work done under the subcontract one hundred days after an
orderofthe courtthatthe subcontracthasbeen com pleted;and the
subcontractororany other party who may have retained a holdback
in connection with the subcontract which is certified to be com -
pleted may at a like tim e release any such holdback.

In the above suggestion relating to the time at which holdbacks may be
released where there is no generalcontractor,subcontractoris again used to m ean
a person who would be a subcontractor if there were a general contractor.

These suggestions for engrafting section 16 of the Alberta Act on to the law of
this province may appear formidable, but this is only because they recognize a
com plexity which the presentlaw ignores viz.the absence of ageneralcontractor.
The mostobvious exam ple of the difficulty created under the presentlaw where
there is no general contractor occurs in the apparent conflict between section 21
and section 23(2). The difficulty is that under section 21(1) and (4), the owner
may release the holdback retained from a particular subcontractor (who is, for
mostpurposes, treated as a contractorunder the Act) 40 days after com pletion of
that subcontractor's contract and thereby discharge liens arising under that
subcontract. A materialm an em ployed by thatsubcontractormay howeverregister
alien againstthe owner's title up to 31 days after com pletion of the im provem ent.
It is quite im possible to give effect to both of these provisions.” W e believe our
suggestions as to the mode of im plem entation of section 16 of the Alberta Act w ill
overcome such problem s.

The Com mission does not norm ally undertake the responsibility for the
drafting of statutes designed to im plem ent its recom mendations, but we feel in
relation to sections 21 and 23 of the Act that the problem s they create are so
intricate and the measures we propose relatively com plex that we bear some
responsibility for dem onstrating that the package is capable of being parcelled in
a form which appears to be intelligible and workable. The following is therefore
asuggested draft of sections 21 and 23 and it takes into accountthe amendments
we suggest, in relation to the time of release of holdbacks and the filing of liens
and it also contains consequential alterations in accordance with our
recommendations that there be separate holdbacks.

21. (1) N otwithstanding section 6 and section the owner, contractor,
subcontractor or other person primarily liable upon any contractunder or
by virtue of which a lien may arise shall retain a holdback for a period of
time known as the holdback period;

(2) The holdback shall be retained for the holdback period irrespective of
whether any contract to which subsection (1) applies provides for partial
payments or payment on com pletion of the work;

(3) The holdback is an amount equal to fifteen per cent of the value of
the work, service and m aterials actually done, placed or furnished, as

32. The position at the moment in this situation is that the provisions of section 21 relating to the
release of holdbacks prevailover the provisions of section 23(2) relating to the time for filing liens.
See A lco ck, Downingand Wright Ltd.v . ABA Plumbing and Heating Contractors Ltd., supra, chap.V I, note 6. Assuming that where
there is no general contractor, the holdbacks retained from each subcontractor are separate
holdbacks, this is a logical result. N onetheless,itmay be a trap for m aterialm en unfam iliar with the
oddities of the Act as it applies to the situation where there is no general contractor.
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described in section 5,in performance of a contractunder or by virtue of
w hich a lien may arise;

(4) The value of the work, service and m aterials referred to in subsection
(3) shall be calculated upon evidence given in that regard on the basis of
the contract price; but where there is no specific contract price, or where
there is evidence to suggest that the contract price is abnormally low
having regard to the amountofwork agreed to be done and itappears that
the owner and the contractor did not deal at arm's length, the holdback
shall be calculated on the basis of the actualvalue of the wortk, service and
m aterials and evidence of the actual value may be adduced for this
putpose.”

(5) A lien is a charge upon a holdback required to be retained by
subsection (1) such that each holdback is charged with payment of all
persons em ployed by or under the person from whom the holdback was
retained;

(6) All payments up to eighty-five per cent of the value of work, services
and materials calculated in accordance with subsections (3) and (4) made
in good faith by a person required to retain a holdback to a person entitled
to file a claim of lien shall discharge pmtanto any such lien;

(7) Payment of a holdback required to be retained by subsection (1),
(including the holdback retained by an owner from acontractoror,if there
is no contractor, from a subcontractor in respect of a subcontract falling
within section 21Y (2))* may be made after expiry of the holdback period
and all liens and charges of the person to whom the holdback is paid, or
of any person em ployed by or under the person to whom the holdback is
paid, are thereby discharged unless in the meantime a claim of lien has
been filed or proceedings have been commenced to enforce any claim of
lien or charge against the said holdback.”

It might be convenientas well as logical to begin a new section at this point,
rather than overload section 21 with matters that raise related though different
issues. To save confusion we refer to this new section as section 21X .

21X (1) In this section and in sections 21Y and 23 "supervisor" means an
architect,engineer or other person upon whose certificate paym ents
are to be made under a contract or subcontract;

(2) A subcontractor may at any time after the completion of his
subcontract demand a certificate of com pletion of the subcontract from
the supervisor, which demand shall be made in writing and may be
delivered to the supervisor or sent to him by registered mail with postage
fully prepaid and a copy of the demand shall be given to the owner or his
agent, or sent to the owner or his agent by registered m ail with postage
fully prepaid;

(3) The supervisor to whom the demand is addressed shall within ten
days' of the making of the demand, and if he is satisfied that the
subcontract is com pleted, issue and deliver to the subcontractor a

33. See the recom mendation on page 74 supra
34. This is a reference to a new section for which we suggest a draft infra.
35. This subsection is the equivalent of the present section 21(4). The closing words of section 21(4)

are om itted entirely since the pointto which they relate is the subjectofa separate recom mendation
in this Report. Seepage 124 infra
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certificate of com pletion of the subcontract;

(4) If the supervisor neglects or refuses to issue or deliver the certificate
of completion within ten days or if there is no supervisor, the court may,
upon application of the subcontractor and upon being satisfied that the
subcontract has been com pleted, make an order that the subcontract has
been com pleted upon such terms and conditions as to costs or otherwise
as seem just,and the order has the same force and effectas a certificate of
com pletion isshed by a supervisor would have.

Anothernew section would be usefulatthis stage to deal with the "holdback

period" referred to in our suggested section 21(1). W e refer to the new section as

section 21Y .

21Y.

(1) Where no certificate of completion has been issued by a
supervisor, and where no order of the court has been made, to the
effect that a subcontract has been com pleted,

(i) if the owner engaged a contractor, the holdback period is the
forty days next after the contract between the contractor and
the owner has been completed, abandoned or otherwise
determined;

(i) if the owner did not engage a contractor, the holdback period
is the forty days next after the improvement has been
com pleted or abandoned.

(2) Where a certificate of com pletion has been issued by a supervisor, or
wherte an order of the court has been made, to the effect that a
subcontract has been com pleted, the holdback period in relation to that
subcontract and all work, service or materials actually done, placed or
furnished in connection with it, is the one hundred days next after the
issue of such certificate or order, unless the forty day period referred to in
subsection (1) expires before the one hundred day period referred to in
this subsection, in which case the forty day period referred to in
subsection (1)isthe holdback period notwithstanding the issue ofa certifi-
cate or order of the court that the subcontract has been com pleted.

Turning now to section 23, which deals with the tim e within which liens m ay

be filed, the essential requirem entis to ensure thatin allinstances the filing tim es

are in harness with the time specified for the release of holdbacks. This means

that the structure and form of the provision dealing with the time for filing liens

should reflect the structure and form of the provision dealing with the time for
release of holdbacks. W e suggest the following draft.

23.

(1) Where no certificate of com pletion has been issued by asupervisor,
and where no order of the court has been made, to the effect that a
subcontract has been com pleted,

(a) if the owner engaged a contractor,

(i) a claim of lien of a contractor ot subcontractor may be
filed in the manner provided in this Actat any time after
the contract or subcontract has been made, but not later
than thirty-one days after the contract of the contractor
has been com pleted,abandoned orotherwise determined;

(ii) a claim of lien for materials supplied may be filed in the

manner provided in this Actatany time after the contract
to supply the materials has been made, butnotlater than

-54-



thirty-one days after the contract of the contractor has
been com pleted, abandoned or otherwise determined;

(b) if the owner did not engage a contractor,

(1) a claim of lien of a subcontractor may be filed in the
manner provided in this Act at any time after the
subcontract has been made but not later than thirty-one
days after the improvement has been completed or
abandoned;

(if) a claim of lien for materials supplied may be filed in the
manner provided in this Actatany time after the contract
to supply the materials has been made, butnotlater than
thirty-one days after the improvement has been com -
pleted or abandoned.

(2) Where a certificate of com pletion has been issued by a supervisor, or
where an order of the court has been made, to the effect that a
subcontract has been com pleted,

(a) a claim oflien of the subcontractor may be filed in the manner
provided in this Actatany time after the subcontract has been
made,butnotlater than ninety-three days after the issue of the
certificate or order of the court;

(b) a claim of lien for materials supplied in connection with the
subcontract may be filed in the manner provided in this Act at
any time after the contract to supply the materials has been
made,butnotlater than ninety-three days after the issue of the
certificate or order of the court;

unless the thirty-one day period referred to in subsection (1) expires
before the ninety-three day period referred to in this subsection, in
w hich case the thirty-one day period shall replace the ninety-three
day period notwithstanding the issue of a certificate or order of the
court that the subcontract has been com pleted.

It will be observed that we have said nothing about mines and quarries,
workmen or section 23(4) relating to the expiry of liens. W e would suggest that
im m ediately after section 23 might follow a new section dealing with mines and
quarries, followed by a new section dealing with workmen. Section 23(4) should
then be given a section of its own. The section dealing with mines and quarries
is dealt with later in this Report rather than here since it raises a problem of a
different nature from the matters considered here. The section dealing with
workmen should provide:

A claim of lien of a workman may be filed in the manner provided in this
Actatany time during the performance of the work, butnotlater than thirty--
one days after the last work has been done by him for which the lien is claim ed,
except for a lien claimed in respect of a mine or quarry, when the time herein
before mentioned shall be sixty days; but no workman shall be held to have
ceased work on an improvement until the com pletion of the same if he has in
the meantime been em ployed upon any other work by the same contractor or
subcontractor.

Section 23(4), which should be assigned to a new section, should provide:

Every lien or charge in respect of which a claim of lien is not filed in the
manner and within the time provided in this Actis extinguished.
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Ifthe draft sections we have suggested to replace the presentsections 21 and
23 were adopted, some additional definitions might also prove helpful. The
meaning of abandonment of an im provement is not altogether clear in some
situations under the presentlaw and itappears to contain an elementof intention
to abandon. The Com mission believes that a more objective definition is called
for. It would also be useful to define the date of issue of an architect's certificate
of com pletion since the time for filing liens and releasing holdbacks may depend
upon it.

1. Abandonment means the expiry of a period of 30 days during
which no work has been done in connection with the contract or
im provement,as the case may be,unless the cause for the cessation
of work wasand continued to be a strike,lockout,sickness,weather
conditions, holidays, order of a court, a shortage of m aterials, or
othersuch like cause;and abandoned hasacorresponding meaning.

2. A certificate of com pletion of a subcontractissued by a supervisor
is deem ed to be issued on the date on which it is issued, providing
the subcontractor and the owner both receive copies of the
certificate within ten days of the date of issue; but if either the
subcontractor or the owner does not receive a copy within the ten
day period, the certificate is deem ed to be issued on the later of the
dates on which the subcontractor and the owner receive a copy of
the certificate.

T his still leaves sections 21(5) and (6) to be dealt with. Section 21(5) states:

Every contract foran improvementnow or hereafter made shallbe read and
construed as if amended so as to conform with this section.

The clear intention of this provision is that the parties shall not be able to
contract out of the holdback provisions contained in section 21. Under our
suggested draft of the new holdback provisions, some features of the holdback
would no longer be contained in section 21 (se¢esection 21Y supra) and in addition
there is the case of mines and quarries for which a special holdback period is
required. It might accordingly be appropriate to allocate a new section to the
present section 21(5) stating

The provisions of this Act relating to holdbacks apply to every contract in
respect of which a lien is capable of arising under this Act notwithstanding any
term to the contrary contained in such contract.

As to section 21(6), we have already recommended an amendment to make
clear that holdbacks retained in excess of 15 per cent may be used to com plete a
contract if the costof com pletion exceeds the balance of the contract price. This
subsection in its am ended form might also best be allocated to a new section.

(b) _Mines and quarries
In the case of materialmen and workmen em ployed on mining or quarrying
contracts, the period within which liens mustbe filed is extended from 31 days to

60 days. Section 23(2) provides:

A claim of lien ... in the case of a contract to supply materials in respect of
amine or quarry ...shall be filed notlater than sixty days after the materials have
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been supplied, placed, or furnished to the mine or quarry.

Section 23(3) which deals with workmen who do work on a mine or quarry,
is to sim ilar effect. The meaning of Section 23(2) as it relates to mines and
quarries is that the 60 days within which liens mustbe filed begins to run not from
the last delivery of m aterials, but from the time of delivery of the particular
m aterials in respect of which a lien is claimed. This means that where a
m aterialm an supplies materials in connection with a mine or quarry over an ex-
tended period of time, if at the end of this time he has not yot been paid for
m aterials he supplied earlier on, he may have lost the right to file a lien in respect
of these m aterials supplied earlier on.

In the working paper, the Com mission tentatively suggested that this
provision should be amended to provide that the right to file a lien should not
expire from tim e to time,butratheratatime measured by reference to com pletion

of the contract. It has been pointed out to the Com mission, however, that

>
materialand services supplied in connection with mining are in a differentposition
from these supplied in respect of other forms of construction except with regard
to particular buildings on the site. There is for the most part no one day of
com pletion which will clearly mark the pointat which the tim e for filing liens will
begin to run. W here services and m aterials are supplied from time to tim e,
perthaps on the basis of one underlying or prevenientagreem ent, with no definite
point of com pletion in view, the Com mission is persuaded that it would be
im practicable to refer to the time of com pletion of the improvement as the
moment from which the filing period begins to run.

The difficulty with the present law is that it requires liens to be filed within
60 days after the m aterials were supplied and this period may notbe aslong as the
usual period of credit given by the supplier to the person he supplies. This may
often resultin the right to file a lien being lost before the supplier is alerted to the
fact that he ought to exercise the right.

The Com m ission believes thatthe principle which oughtto apply in the case
of supplying m aterials in respectofa mine or quarry is thatthe 60 days should run
from the time at which the last m aterials are supplied. This should be so whether
or not the materials are supplied from time to time under separate contracts, ofr
whether they are supplied on the basis of a single prevenient agreement. The
choice here is one of deciding between maintaining a rule which results in
relatively short periods for the filing of liens,or extending the period within which
liens may be filed, butatthe expense of tying up moneyin the form of holdbacks.
In this case, we believe that balance of the agreem ent lies in favour of extending
the period within which liens may be filed.

In the case of workmen, there is no need for any change, since the time
within which they m ay file liens already runs from the time of the last work done.

The Com m ission recom mends:

The Act should be amended so as to provide that in the case of the supply of materials in respect of a mine or quarry, a claim of lien may
be filed not later than 60 days after the last materials have been supplied by the lien claimant to the mine or quarry, regardless of whether
all, part or none of the materials were supplied pursnant to a prevenient agreement.

It has been drawn to the Com m ission's attention that there is a discrepancy

between the tim e for filing liens and the time for the release of holdbacks in the
case of mines and quarries. The tim e for filing liens has been extended to 60 days,
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whereas the normalperiod is 31 days. Thisisno doubtbecause time begins to run
from the momentatwhich services or materials are supplied, rather from the tim e
of com pletion. But the time at which holdbacks may be released has not been
correspondingly amended. Itis stillgoverned by section 21 (1)and hence is "forty
days after the contracthas been com pleted,abandoned orotherwise determ ined."”
W hilst the practice in the industry has adjusted to deal with this situation, the Act
creates an anom aly which should be removed.

All that is required is an amendment to provide that holdbacks may not be
released until a reasonable tim e after the expiry of the time for filing liens. The
tim e for filing liens is sixty days after the m aterials have been supplied, placed or
furnished to the mine or quarry; the time for releasing holdbacks should therefore
be a further ten days thereafter.

The Com mission recom mends:

The holdback provisions of the Act should be amended so as to provide that a holdback in respect of the supply of materials, or in respect
of work done by a workman, in connection with a mine or quarry shall be retained for a period of seventy days after the last materials have
been supplied, placed or furnished to the mine or quarry or the last work done on the mine or quarry.

(c) _The meaning of "com pletion of the contract"
Section 2, the definition section of the Act, states:

"com pleted," whenever used with reference to any contract in respectof an
improvement, means substantial performance, not necessarily total per-
formance;

Section 23(2), which determines the tim e within which a materialmen must

file a claim of lien, provides thatsuch a lien shallbe filed "notlater than thirty-one
days after the im provement to which the material has been supplied, has been
com pleted or abandoned, or the contract for the construction or making of the
improvementotherwise determ ined." Itwillbe seen thatstrictly speaking,the tim e
for filing, in the case of a materialman, runs not from the time of com pletion or
abandonment of the main contract, but from the time of completion or
abandonment of the im provement. The argument has been made that since,
according to section 2, com pletion only m eans substantialcom pletion when used
w ith reference to a contract, the com pletion referred to in section 23(2), being
com pletion of an im provem ent,means notsubstantial, buttotalcom pletion. This
argument was rejected by the Court of Appeal of this Province® in Haslr Bros. Ltd. v .
Phillips.” But because of the am biguous wording of the Act, the Com m ission feels
that the definition of '
that it means both substantial com pletion of an im provement and substantial

'"com pleted" ought to be altered so as to make quite clear
performance of a contract for an im provem ent.
The Com m ission recom mends:

The definition of "completed" in section 2 of the Act be amended so as to make clear that it includes improvements as well as contracts
in respect of improvements.

36. (1962),40 W .W .R. 445 (B.C.C.A ).

37. There would also be certain m echanical difficulties in view of the absence of certificates of title with
regard to highways.



T he Ontario and Alberta Acts both contain a definition of "com pletion" in term s
sim ilar to that in the British Columbia Act. B ut they go on to qualify the definition, both
with an identical subsection. That subsection reads as follow s:

For the purposes of this Act, a contract shall be deemed to be substantially
performed

(a) when the work or a substantial part thereof is ready for use or is
being used for the purpose intended, and

(b) when the work to be done under the contract is capable of
com pletion or correction ata cost of not more than

(i) 3 percent of the first $250,000 of the contract price,
(ii) 2 per cent of the next $250,000 of the contract price, and
(iii) 1 per cent of the balance of the contract price.

For the purposes of this Act, where the work or a substantial part thereof is
ready for use or is being used for the purpose intended and where the work
cannot be completed expeditiously for reasons beyond the control of the
contractor, the value of the work to be completed shall be deducted from the
contract price in determ ining substantial performance.

In the working paper, the Com mission indicated that it felt there would be
some benefit to be derived from a more precise definition of substantial
com pletion than the com m on law gives,and subm issions received from mem bers
of the construction industry have also indicated they would like to see more
precision in the definition.

The Com mission recom mends:

The adoption of the above quoted provision as a aefinition of substantial performance, with the addition of the words "or an improvement
substantially complete” immediately before clause (a) in order to take account of the previons recommendation.

5. Highways
Section 4 of the Act provides:

N othing in this Act extends to a highway or to any improvement done or
caused to be done thereon by a municipal corporation.

Itis clear thatone effect of this provision is thatno lien attaches to highways. But
does it also mean that the holdback provision does not apply? Read literally, it
would have that effect. But the section has notbeen read literally, as will be seen
in connection with the trust provision. The rationale for exem pting highways
from the lien provision is thatthe ultim ate rem edy forenforcementof alien is sale
of the property. The prospect of highways exchanging hands amongst private
sellers and buyers has little to com m end it.®® But,as has been suggested above, the
Actcan be looked upon as creating not one lien but two, the first being a charge
on anotional fund and the second a charge on land. There is no necessary reason
why the undesirability of sales of highways should mean that the holdback
provisions of section 21 oughtnotto apply;and thereis no reason why workm en,
m aterialm en, subcontractors and contractors should not have a lien on the

38. S.30(2)
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holdback fund. The only necessary provision,in order to avoid sales of highways,
is that the section providing for a right of sale”should notapply to such property.

In the working paper the Com mission made the tentative suggestion that
holdbacks should be retained in respect of highways even hough there would be
no right of sale. W e felt that the holdback provisions could operate quite
effectively in the case of highways in the absence of a right of sale, since the right
of sale is only needed where the owner is insolvent and public authorities are
seldom allowed to become insolvent.

O n further reflection, we have decided that there is little to be gained by

extending the statutory holdback schem e to highways. Public authorities generally
require that the people they em ploy supply performance bonds and labour and
m aterial paymentbonds and these give atleastas much protection to claim ants as
the holdback system does. In addition, practices in connection with highway con-
sttuction have become well settled and understood and we do not feel that the
extension of the holdback provisions to highways would be of sufficient
significance to justify the change. W e therefore make no recommendation
concerning highways and the holdback system . Later in this Report,however, we

consider highways again in the context of the trust provision.40

6. The Cancellation and Discharge of Liens

The filing of a lien by one of the parties in the construction chain is a serious
m atter for the owner and the contractor. Itis a sign that allis notas it should be
w ith the projectand itmay cause the progress of the construction to be im peded.
"Further, the people providing finance to the owner will want some kind of
assurance or proof of the continued soundness of the venture before they are
prepared to continue the disbursement of funds. According to section 7(2),
"advances or payments made under a mortgage after a claim of lien has been filed

"

shall rank after the lien." Consequently, in order to preserve his priority, the
mortgagee will want the liens discharged and the title cleared before he will

advance any more money.

The owner willnow turn to the contractor. He wants to be assured that the
project will continue to progress and since he needs more money from the
mortgagee in order for that to happen, he will want to know why his head
contractor has allowed liens to be filed,and whathe proposes to do aboutgetting
rid of them . In addition
alm ost invariably provides that the contractor is liable to indem nify the owner

, the contract between the owner and the contractor
against the cost of clearing the liens, and in any event the owner will generally be
unwilling to advance any more funds to the contractor until the liens are
discharged. W hen liens are filed, there is therefore likely to be considerable
pressure to have them rem oved as quickly as possible.

It was also pointed outin the Buchanan Reportthatthe extrem e seriousness
for the owner and contractor of liens being filed gives to potential lien claim ants
a ready opportunity to "blackm ail" the contractor and owner. The right to file

39. Infra, P . 180

40. This aspect of the Act was discussed supra, in connection with the argum ents in favour of repeal
of the Acrt.

41. (1958),26 W .W .R.15;13 D.L.R. (2d) 491 (B.C.C.A.).
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a lien is a lethal weapon in the hands of an irresponsible subcontractor or
m aterialm an. It requires that the owner and contractor be given a reasonable
defence against it in order to ensure that it is not used im properly to gain an
advantage to which the lien claim ant is not entitled.

These questions raise the problem of how to discharge orcancelalien. There
are severalprovisions in the Actdealing with discharge or cancellation of the liens.
These will be considered in turn.

(a) _The general cancellation provision: section 28
Section 28 provides:

An owner may at any time apply to a Registrar or Mining Recorder to have
a claim of lien cancelled where

(a) a lien has absolutely ceased to exist under sections 26 and 27;

(b) an action to enforce the claim of lien has been dismissed, and no
appeal from such dismissal has been taken within the time limited
for such appeal;

(c) an action to enforce the claim of lien has been discontinued;
(d) the claim of lien has been satisfied;

and upon such application, and upon the Registrar or Mining Recorder being
satisfied as to the facts, he may cancel the claim of lien accordingly.

A pplications to cancelalien under this provision are apparently rare,exceptwhere
the lien has been paid or settled and a release obtained. N otwithstanding, the
Com mission indicated in the working paper that it might be desirable to provide
in the Act what exactly an applicant for cancellation must do in order to have his
lien cancelled. N o submissions were received directly concerning this point and
the Com mission has therefore little in the way of direct inform ation as to the
problem s that may occur under this section. This may be because of the
infrequency with which applications are made,apartfrom cases where the lien has
been paid or settled, or it may be because the provisions work well enough in
practice. The Com mission has therefore decided to make no recom m endation in

connection with section 28,
(b) Cancellation of lien by making payment or giving security: section 33 (1)
According to section 33 (1)

Any person against whose property a claim of lien has been filed under this
Act may apply to have the claim of lien cancelled upon payment of the claim,
or sufficient security for the payment thereof being given.

This section provides a method of discharging the lien. Butin order to discharge
it the owner must either pay the lien claim ants in full or give security for the full
amountofthelien claim and costs. Thismayinvolve the ownerin having to make
available sums considerably in excess of his actual liability. According to section
5,a lien may be claimed for amounts owing to the lien claimant. These am ounts
may be very large, depending upon how much contract money has been
misapplied by the person whose default has precipitated the filing of liens. The
amounts claimed may be farin excess of the holdback. The owner's actualliability
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on the other hand is, by section 6, lim ited to the amountofthe holdback, plusany
other sum s owing to the contractor,butnotyetpaid. Now Although the ownet's
liability is lim ited, the amount of payment or security he has to give in order to
discharge the lien is not so lim ited, since the latter amount is m easured by the
amount of the lien claim, not by the amount of the owner's liability. Thus, the
owner,or the contractor on his behalf, is required, in order to take advantage of
the cancellation of lien provision in section 33 (1), to give security in an amount
possibly very much larger than the amount for which he will ultim ately be found
liable.

The making of such a payment into court should not however affect the
ultim ate liability of the owner to a lien holder. The Com m ission believes that the
object of section 33 was to ensure the reconciliation of two principles. First, that
the owner should be given a right to have liens on his land cancelled without
having to wait for the trial; and second, that such a cancellation should not
prejudice the rights of the lien claim ants. In order to satisfy these two principles,
it is only necessary to ensure that there is sufficient m oney available to meet the
maximum possible amount of the claim s.

The Com mission recom mends:

For the removal of donbt, the Act should make clear that the giving of security to procure the cancellation of a lien does not deprive the
owner of the protection given to him by section 6.

There is a further difficulty created by section 33. The person entitled under
the section to give security or pay the lien claim ants is "the owner against whose
property a claim oflien has been filed." In many contracts,the contractoris bound
to keep the property free and clear of all liens. Under the present wording of
section 33, the contractor cannotavailhim self of its provisions withoutobtaining
authority from the owner and providing him with an indem nification of costs.
This procedure is unnecessary.

The Com mission recom m ends:
The contractor or any person liable on any contract in connection with the improvement be allowed to provide security.
(c) Discharge by payment into court of the holdback: section 21 (4)

A third method of discharging a lien appears to be granted by section 21(4).
This provides thatthe "percentage required to be retained," i.e.,the holdback, m ay
be paid out after expiry of the proper period, "unless in the meantime a claim of
lien has been filed or proceedings have been commenced to enforce any claim of
lien ..." If such a claim has been filed, or proceedings have been com menced,

The owner or any person entitled may pay the percentage into Court with

respect to the said proceedings or claim of lien, and the payment into Court
constitutes a valid discharge to the owner with respect to the said liens.

This section appears to give the "owner orany person entitled" a rightto pay
into court the holdback and then to have the liens vacated. If the section had
been construed so as to have that effect, the result would be thatif an owner was
confronted with lien claim ants, he would have available a choice of methods for
getting his title cleared, other than by actual payment. He could give security for
the fullamountof the lien claim s under section 33, 0r he could pay into court the
amount of the holdback. W here the lien claim s were for less than the amountof
the holdback, he would presumably choose the former; where they were more
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than the amountofthe holdback,he would choose the latter. W hile section 21 (4)
has not been construed so as to give the owner the right to clear his title by
payment in of the amount of the holdback. in Cross and Grant v. Brooks” the Court of

Appeal (per Sheppard J.A.) stated:

W hile section 21(4) states that the payment shall constitute a "valid
discharge" that discharge is not declared to be operative forthwith for the
reason that the discharge is conditional upon the payment in com plying with
section 21(4) ... Whether the payment in does com ply with section 21(4) is a
triable issue and must be decided upon the trial of the action (5.30). The
purpose of section 21(4) is not to provide the discharge forthwith but to
provide the owner with a defence to the enforcement of the liens against the
land and to provide the lien holders with a fund to be substituted for their
security on the land.

As has been pointed outat the beginning of this section, it is essential to provide
reasonable opportunities to the ownerto havelienscancelled,providing the claim s
of the lien holders are not thereby prejudiced. Section 33 provides such an
opportunity if the owner is willing to pay into courtthe amountof the lien claim s.
Butthis may be an unduly onerous burden to im pose on the owner if the amount
of the lien claims exceeds the amount of the holdback. The ultim ate liability of
the owner is limited to the amount of the holdback, and the question here is
whether the mechanism for discharging the liens prior to trialof the action should
be made to reflect this fact. The Com mission believes that the owner should be
allowed to have his title cleared prior to the trialif he is prepared to pay into court
the amount of the holdback, together with any other sum s still owing to the
contractor.

Chief Judge Buchanan, in considering this problem, observed:®

I think it is perfectly reasonable that if the owner pays into court the full
amount for which he can be held liable under section 17 [the holdback section],
then he oughtto have no further liability and the rights of lien claimants ought
to be restricted entirely to the moneys which he has so provided. So long as he
has provided the proper amount then there is no reason why his land should
continue to be encumbered or that he should continue to be under personal
liability.

At the same time, the learned judge felt that there were certain dangers in
vacating the lien in return for the paymentinto court. He therefore found that it
was essential to ensure as far as possible that the proper amountof the holdback
was accurately determ ined. If this were not done, the lien claimants would lose
their charge on the land, and then it might turn out at the trial that the amount
thatshould have been paid into court was higher than the amountactually paid in.
Chief Judge Buchanan therefore recommended a procedure for payment into
court of the amount of the holdback plus amounts owing to the contractor that
would come as close as possible to eliminating the possibility of payment into
court of an insufficient amount. His recommendation was adopted without
amendment,but with some re-organization, by the Alberta Legislature as section
18 of the AlbertaAct. That section provides:

42. Seethe Buchanan Reportatp, 80.

43, Unless the aggregate amount recoverable by the lien claim ants exceeded the actualamount of the
liens. In that case cancellation of the liens would have been achieved under section 33(1) on
paymentinto court of the amount of the lien plus security for costs.
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(1) Upon the expiration of the tim e lim ited by section 30, paymentof the lien
fund may be validly made so as to discharge every lien in respect thereof
unless, in the meantime, a statement of lien has been registered.

(2) Where a statement of lien has been registered, the owner or a mortgagee
authorized by the owner to disburse the moneys secured by a mortgage
may,

(a) by interlocutory application in any proceedings that have been
commenced to enforce a lien, ot

(b) on application by originating notice of motion, pay into court the
amount of the lien fund.

(3) An application under subsection (2), notice shall be given as provided in
section 37, subsection (1).

(4) Payment into court ordered under subsection (2) discharges the owner
from any liability in respect of liens and

(a) the money when paid into court stands in the place of the land, and

(b) theordershallprovide thatthe liensbe removed from the title to the
land concerned.

(5) O n an application under subsection (2), the court

(a) may hear and receive such evidence, by affidavit or viva voce or
otherwise, as it considers neccessary in order to determine the
proper amount of the lien fund to be paid into court,

(b) may direct the trial of an issue to determine the amount of the lien
fund to be paid into court, and

(c) may refuse the application if it is of the opinion that the
determ ination of the amount of the lien fund should be made at the
trial of the action.

In order for this provision to be incorporated into the law of this Province,
certain alterations in the drafting would be necessary. Thus,thereisno equivalent
of section 37 (1) of the Alberta Actin th e British Columbia Act. Section 37 (1) provides that:

The statement of claim shall be served upon all persons who by the records
of the land titles officer appear to have an interest in the land in question and
upon such other petsons as the court may direct.

Section 30(1) of the British Columbia Act provides that:

.a claim of lien or liens for any amount may be enforced by action in the
Court according to the practice and procedure of the Court ...

Itwould be sufficientto add the words "oran application made" before the words
"according to the practice and procedure of the Court" to take account of this
problem .

Another problem , partly one of drafting and partly one of substance, arises
in connection with the use of the expression "lien fund" in subsections (2) and (5)
of section 18 of the _Alberta Act. The drafting problem arises because the various
holdback provisions of the AlbertaActare drafted around the conceptofa "lien fund"
w hich is defined in section 15(1) of the Act as follows:
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In this section and in section 18, the expression "the lien fund" means the
percentage retained by the owner as required by this section, plus any amount
payable under the contract which has not been paid by the owner under the
contract in good faith prior to the registration of a lien, less any amount
permitted by section 16 [the release of holdback section] to be paid.

Thisis ausefultechnique for ease of reference to the holdback conceptand might
well be usefully adopted were itnot for the problem of substance. The problem
of substance is that the Alberta Act adopted the concept of a single holdback in the
hands of the owmner, rather than the separate holdback system which the
Com mission favours. The notion of a single lien fund defined according to the
owner's holdback is not in harm ony with the substantive structure of rights the
Com mission recommends and cannot be incorporated unaltered into the
procedural devices available to the parties.

The principle which should apply in integrating the rightofthe ownerto have
liens dischatged prior to the trial and the separate holdback system 1is that the
owner should be able to have the liens rem oved if he, or somececone else, pays into
court the maximum amount available to the lien claimant or lien claim ants. The
recommendations on pages and of this Report, together with the suggestions in
Appendix A, contain the criteria for determ ining how this amountis assessed. In
substitution,therefore,for the reference in section 18 of the AlertaActto "lien fund,"
the Com m ission would insert the expression "the aggregate amount which may
be recovered by all lien claim ants."

To this we would add a provision to take account of a further possibility. It
may happen thattwo outof three suppliers of a single subcontractor file liens. If
the owner discharges these liens by paymentinto Court of the aggregate amount
recoverable by these lien claim ants, there is the possibility that after the liens are
discharged, the third supplier m ay file a lien. If this third lien claim ant had filed
a lien at the same tim e as the first two, the amount that would then have had to
be paid into court to discharge the lien would be no more than would have been
necessary to discharge the liens of the first two claim ants.* If, therefore, only two
of three possible lien claim ants file liens in the first instance, but a third lien
claim ant files after the aggregate amountrecoverable by lien claim ants (including
the third one) has already been paid into court,the owner should be able to apply
to have the liens discharged without further paymentinto court. The effectof the
act of filing by the third lien claim ant will be in that case sim ply to establish his
right to a share in the distribution of the available lien funds.

This additional provision which we propose would of course only apply
where the lien claim ant who filed after otherliens had already been discharged was
amember of a class which included in its mem bership someone whose lien had
already been discharged by payment into court of the aggregate amount
recoverable by the ecarlier batch of lien claim ants. Unless this was the case, the
part of the lien funds available to persons in the position of the later lien claim ant
would not yet have been paid into court.

By way of an exception to the owner's right to have the later lien claim ant's
lien discharged without further payment into court, where the later lien claim ant
alleges that the available lien funds are in factlarger than the amountatwhich they

44, By “a class of lien claimants” we mean all the lien claimants engaged by the same person. For a
discussion of the meaning of “class” as the expression is used in the Act, see Appendix A.
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were assessed in the application to discharge the carlier liens, the judge should
receive evidence as to that allegation and make an appropriate determ ination.

Itwould beunnecessary to reproduce subsection (1) ofsection 18 of the Alberta
Act, since there is already an equivalent provision in section 21(4) of the British Columbia
Aet.

Section 21 (4), which deals with the discharge of liens by paymentinto court
of the holdback, provides that, "the owner or any person entitled" may pay the
holdback into court and have the liens discharged. N o indication is given in the

Actofwhatismeantby "person entitled," and no obvious meaning leaps to mind.
Indeed, since the section purports to be designating who may make the payment
in, to say that the "person entitled" may do so scarcely carries the matter any

further.

A mechanics' lien action is nominally against the owner. But under the
proposed separate holdback system, the particular funds out of which lien
claim ants will receive payment are in substance the moneys owing to the person
who em ployed the lien claim ant. Thus, if the lien claim antis a sub-subcontractor
orasupplierofasubcontractor,itisthe holdback, retained by the contractor from
the subcontractor who em ployed the sub-subcontractororsupplier,plusanyother
sums owing to the subcontractor on that job in excess of the holdback, out of
w hich payment will com e.

Thelegalmechanics of the process are thatthe lien claim ants obtain from the
owner the sums properly recoverable under the lien claim, and the owner then
deducts that sum from the holdback he has retained and pays over to the con-
tractor only the balance of the holdback. The contractor now receives a depleted
holdback, and the amount by which the holdback is depleted is equal to the
amount which the contractor still owes the subcontractor, this being the amount
the lien claim ants have recovered out of the holdback in the hands of the owner.
The contractor now sim ply retains the sum which he owed to the subcontractor,
thereby putting him self in the same position as if the holdback had not been
depleted. The net result is that the subcontractor has paid the lien claim ants, a
perfectly proper result since it was the subcontractor's failure to pay the people he
em ployed that caused the liens to be filed.

Forthe purpose of obtaining a discharge ofliensby paymentinto courtunder
section 21 (4)
expressly thatthe contractor should be perm itted to make the paymentinto court

itwould appear realistic,in the lightofthe above analysis,to provide

>

and to have the liens discharged. The same reasoning applies, matatis mutandis, to a
subcontractor.

Subjectto these m odifications and additions,and to minor points of drafting,
we believe that a provision sim ilar to section 18 of the AlbertaAct should be enacted
in British Colum bia.

The Com m ission recom m ends:

1. The addition of a new section to the Act in the following terms:

(1) W here a claim of lien has been filed in accordance with section 24
of this Act, the owner, the contractor, a subcontractor or a

mortgagee authorized by the ownerto disburse themoneyssecured
by a mortgage may
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(a) by interlocutory application in any proceedings thathave been
commenced to enforce a lien, or

(b) on application by originating notice of m otion;

pay into court the aggregate amount which may be recovered by all lien
claim ants.

ayment into court ordered under subsection ischarges the
2 Pay i d d d b i 1) discharg h
owner from any liability in respect of liens and

(a) the money paid into court stands in the place of the land, and

(b) the order shallprovide thatthe liens be removed from the title
to the land concerned.

(3) W herean application hasbeen made in accordance with subsection
(1) and the liens have been rem oved in accordance with subsection
(2), if additional liens are then filed, application may be made in
accordance with the procedure laid down in subsection (1) to have
the additional liens rem oved in accordance with the provisions of
subsection (2) on payment into court of whatever additional sum ,
ifany,is necessary to bring the amountin courtup to the aggregate
amount recoverable by all lien claim ants.

(4) O n application under subsection (1) or (3), the court may

(a) hear and receive such evidence, by affidavit or viva voce or
otherwise, as it considers necessary in order to determ ine the
proper amount to be paid into court,

(b) direct the trial of an issue to determine the amountto be paid
into court, and

(¢) refuse the application if it is of the opinion that the
determ ination of the aggregate amount which may be
recovered by lien claim ants should be made at the trial of the
action.

2. Section 30(1) of the Act should be amended so as to provide:
a claim of lien or liens for any amount may be enforced by action in
the Court or an application made according to the practice and

procedure of the Court

This provision should also apply to the discharge of liens referred to in
Appendix A.
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CHAPTER VII PRACTICE AND PROCEDURE

1. Jurisdiction and Venue

Jurisdiction in m echanics'lien actions is vested in the County Court.' This is
so even though the amountin issue is far in excess of the usual jurisdictional lim it
of the County Court. The reason for this is in large m easure historical. The aim
of the Mechanics' Lien Act was originally to enable workmen and artisans to obtain
payment quickly and cheaply out of the assets of the building owner. But the
policies served by the Act have changed considerably in the course of time. The
typical claim is no longer one for wages and today a large consolidated mechanics'
lien action may involve severalhundred thousand dollars. Itis anom alous in these
circum stances to give exclusive jurisdiction in mechanics' lien actions to the
County Court. The factors which may have justified thatapproach originally have
now disappeared. There appears to be no sound reason why this com plex piece
of legislation, which often leads to litigation involving large sums of money,
should notbe treated in the way other matters displaying these characteristics are
treated viz. by conferring jurisdiction upon the Supreme Court.

The Com mission recom mends:

1. The plaintiff in a mechanics' lien action may commence suit in the Supreme Court of British Columbia if the amount in issue
exceeds §3,000 and if the plaintiff elects to begin such an action in the County Court, the defendant should be given the right to
have the matter transferred to the Supreme Conrt of British Columbia.

2. For the purpose of recommendation (i), the "amount in issue" should mean the total amount in issue in a consolidated lien action,
s0 that where there are several lien claimants, none of whom individually claim $3,000, but who collectively claim an amounnt in
excess of §3,000, the action should be triable in the Supreme Court of British Columbia.

According to section 2 of the Act, venue is at "the County Court of the
county in which the land or any part thereof is situate upon which the
improvementis made or is being made." It was held in Pioneer Pipeline Contractors 1.1d. v . British
Columbia Oil Transmission Co. Ltd.,> that the Act did not em power the court to change the
venue of an action, since the Act itself provides for venue in mechanics' lien
actions and thereby withdraws the question from the general power given to a
judge of the County Court to change the venue if "the cause or matter can be
more conveniently or fairly tried in some other County Court."?

The absence of a power to direct a change of venue may be a source of
unnecessary inconvenience and expense. The parties may, for exam ple, wish to
litigate in Vancouver whereas the land is situated in the northern part of the
Province. To insistthatthe action takes place in "the County Courtofthe county
in which the land is situate" serves only to im pose an unnecessary burden on the
parties in such a case.

In the working paper, the Com mission tentatively recom mended that the
general power vested in a judge of the County Court to directa change of venue

1. Seess. 2,24, and 30 of the Act.

2. (1966), 57 W .W .R.593. (Schultz, C.C.J., affirmed by the Court of Appeal. The Court of Appeal
decision is not reported.)

3. County Conrts Act, R .S.B.C. 1960, c.81,s.69,as amended.
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should be extended to mechanics' liens actions. In the light of submissions
received on this point, the Com mission has decided to refine that suggestion

somew hat.
The Com mission recom mends:

With the consent of all parties, a mechanics' lien action may be brought in any County Court. But in the absence of such consent, the action
should be started in the county in which the land alleged to be subject to a lien is situated and any party should then be able to request a
change of venue.

2. Procedure and Enforcement of a Right of Lien

The Com mission recommends certain changes in relation to the following
procedural matters:

(a) _N otice to com mence an action: section 26 (2)
According to section 26(2):

.an owner may, after the filing of an affidavit of claim of lien, send to the
claimant a notice in writing to commence an action to enforce the lien

If the lien claim ant then fails to prosecute his action as required by the subsection,
the owner may apply to the Registrar of Titles to have the lien cancelled under
section 28 (a). It is the practice of the Vancouver Registrar to interpret section
26(2) as m eaning literally the owner, so that a notice sent by the owner's solicitor
would not be sufficient for cancellation of the lien.

The Com mission recom mends:

Section 26(2) should be amended so as to allow the owner or his agent to send to the lien claimant a notice to commence an action, and
Form 11 of the Schedule to the Act should be amended accordingly.

(b) _Lispendens and the cancellation of liens
According to section 26 (1):

In every case in respect of which an affidavit of claim of lien has been filed,
an action to enforce the same shallbe commenced and a certificate of /ispendensin
respect thereof registered in the Land Registry O ffice and in the Mining
Recorder's office in which the duplicate or certified copy of the affidavit has
been filed not later than one year from the date of filing of the claim of lien.

This provision is absolute in its application. The wording appears to require
the filing of a /lispendenseven where money has been paid into courtunder section 33
and the lien has been cancelled.

In the recent case of Alock, Downing & Wright Ltd. v . ABA Plumbing & Heating Contractors L1d.,* th e
Court of Appeal, affirming Stewart C.C.J., held that where a paymentinto court
has been made and the liens cancelled in accordance with section 33, a lien
claim ant may still m aintain his action even though he has not registered a cert-
ificate of /ispendensin accordance with section 26 (1).

4. (1972),23 D.L.R.(3d) 728 (Co.Ct.of Westminster). The decision of the Court of Appealisnot

yet reported.
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The Com m ission, with respect,agrees thatthis decision is em inently sensible.
But this is another instance of where, in order to make the Act workable, it is
necessary to give a less than literal interpretation of some of its provisions.

The Com mission regard the filing of a /ispendensas unnecessary where apayment
into court of the amountof the lien claim has been made, since the effect of such
a payment is to transfer the lien claimant's security from the land to a fund of
money.

Sim ilarly, if the Com m ission's suggestion that the owner should be entitled,
to have liens discharged on payment into court of the relevant amount of the
holdback,”were adopted, the same reasoning would apply.

The Com mission recom mends:

Where a lien has been cancelled as a result of security having been given in accordance with section 33 or where a lien has been removed
as a result of payment into court of the aggregate amonnt recoverable by lien claimants, it should not be necessary for the lien claimant or
the lien claimants to register a certificate of lis pendens.

(c) _Procedure to file a lien

According to the Act,in order to file a claim of lien in respectofland outside
the counties of Vancouver, Victoria and W estm inster, an affidavitof claim of lien
must be filed in both the appropriate Land Registry O ffice and in the appropriate
County Court Registry.® W ithin these three counties, itis only necessary to file in
the Land Registry O ffice.

This additional requirem ent in respect of lands outside Vancouver, Victoria
and W estminster was no doubt based on the fact that com munications in the
interior were difficult and a search in the local County Court Registry could be
conducted more easily and cheaply than in the Land Registry O ffice. It is
questionable whether today there is a need to file a claim of lien in the County
Court Registry. The same observation might be made in connection with the
requirem entthatan affidavitof claim oflien in respectofmining property be filed
in the nearest County Court Registry.’

Itis also apparentthatthe requirementof filing in the County Court Registry
is a trap forlawyers practising in Vancouver, Victoriaand New W estm inster when
called upon to file a lien outside these areas, and itis notuncom mon for lawyers
to be caught opt by the requirem ent.

The Com mission recom mends:

It should be no longer necessary to file an affidavit of claim of lien under the Act in the County Court Registry and that sections 24 and
25 of the Act shonld be amended accordingly.

(d) __Proof of delivery of materials

5 Supra, p. 12.
6. Sees. 24.
7. Sees. 25,
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A problem which arises quite frequently in a lien action brought by a
m aterialm an is that the materialman is unable to prove delivery to the
improvement of the materials he supplied. Some kinds of materials are, and
rem ain, readily identifiable. Butothers may lose their identity when incorporated
into the im provem ent.

The only real answer to this problem 1is for the supplier to keep careful
records of delivery of m aterials to the particular im provem ent. The Com m ission
feels, however, that there would be value in highlighting the problem and
encouraging the necessary record keeping by inserting a provision in the Act
providing for the use of receipts as evidence of delivery to the site.

The Com mission recom mends:

The addition to the Act of a section providing that if the person to whom materials were supplied, or his agent, signs an acknowledgment
of receipt of the materials stating that they are received for inclusion in an improvement at a named address, the materials will prima facie
be deemed to have been delivered to the land described by the address.

(e) Costs

Atthe moment,although a plaintiff may be able to obtain costs according to
the Suprem e Court tariff where the amountin issue exceeds $3,000, it is clear that

the defendant cannot. In the Com mission's view, the plaintiff and defendant

should be treated in the same fashion and both should be able to recover costs
according to the Supreme Court tariff when the amountin issue exceeds $3,000.
The reference to the Mechanics' Lien Actin Schedule 3 of the County Court Rules should

be deleted.
The Com mission recom mends:

Where the amonnt in issue in a mechanics' lien action exceeds §3,000, costs, whether of the plaintiff or the defendant, should be taxed
according to the Supreme Conrt tariff.
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CHAPTER VIII THE LABOUR AND MATERIAL PAYMENT BOND:
AN ALTERNATIVE TO THE HOLDBACK SYSTEM

1. Introduction

It has already been pointed out that, if an attem pt is to be made to give
additional protection to people who contribute to an im provement over and
above that given by the law of contract, one great difficulty is to reconcile the
mechanics of the system of providing for that protection with the need to
encourage the ready flow of funds along the construction chain. The holdback
system discourages this flow, and indeed, any system which requires part of the
contract moneys them selves to be set aside to provide security for people who
contribute to an im provem ent is likely to have a sim ilar effect.

The Amalgamated Construction A ssociation of British Colum bia has
recom mended that if a contractor supplies a bond of a defined type, this should
function as a partial alternative to the requirement that the owner retain a
holdback ftrom the contractor. The original form of the Association's
recommendation made reference to performance bonds and to labour and
m aterial payment bonds.

A performance bond isaguarantee thatif the principal (the party who obtains
the guarantee) fails to carry out his obligations, the surety willpay a sum of money
to the person em ploying the principal. A labour and m aterial payment bond is a
guarantee thatif the principal fails to pay the people he em ploys to provide labour
and material for the im provem ent, the surety will be liable to pay them up to an
amount specified in the bond.

In the case of a performance bond, the person em ploying the principal is
generally referred to as the obliges. He is the person for whose benefit the
guarantee is intended. In the case of a labour and m aterial payment bond, the
person em ploying the principalis again generally referred to as the obligee,and the
persons em ployed by the principal to provide labour and m aterial are referred to
as claimants. The labour and m aterial payment bond is a guarantee in favour of
the claim ants.

The following is the text of the original recom mendations made by the
A malgamated Construction A ssociation:

N otwithstanding Section 6, in all cases the owner or person prim arily liable
upon any contract under or by virtue of which a lien may arise shall retain, for
a period of forty (40) days after the contract has been com pleted, abandoned,
or otherwise determined, a percentage of the value of the work, service and
m aterials actually done, placed or furnished as mentioned in section 5 in
accordance with the following table irrespective of whether the contract or
subcontract provides for partial payments or payment on com pletion of the
work, and the value shall be calculated upon evidence given in that regard on
the basis of the contract price, or if there is no specific contract price, then on
the basis of the actual value of the work, service, or materials.

Value of Percentage Percentage with Percentage
with a

Project W ithout Performance Performance and Performanc

e a n d
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Labour and
M aterial Paym ent Bond

Below 15 10 5
$100,000
Over $100,000 10 7 Y

5

A fter further consideration and some discussion with the Com mission's
representatives, this proposalwas m odified som ewhatby eliminating the separate
category headed "Percentage with a Performance Bond" and subsuming itunder
the category headed "Percentage without Bonding" and by altering the figure of
10 petr cent under the latter category for contracts over $100,000 to 15 per cent.
In the result the table would be considerably sim plified, elim inating the separate
category of performance bonds and rem oving all differences in percentage to be
retained based on the value of the project.

These m odifications were based upon a that a performance bond does not
generally give any additional security to lien claim ants and hence should notresult
in the holdback being reduced and thata single reduction in the holdback by 5 per
cent when the project exceeds $100,000 is not on its own likely to im prove the
flow of funds as long as the contractotr's and subcontractor's exposure to risk is
unlim ited. The minutes of the meeting of the Lien ActRevision Com m ittee of the
A malgamated Construction Association recorded the m odification in the
following term s:

It was ... recommended that without bonding the holdback percentage
should be 15 per cent, but where a 50 per cent labour and material payment
bond is carried by the prime contractor, the holdback should be reduced to 5
per cent.

The Com mission has given lengthy consideration to this proposal and has
decided to recommend a modified version of the submission made by the
A malgamated Construction Association. W hat the Com mission recom m ends is
intended, like the proposal of the Amalgamated Construction A ssociation, as an
optional alternative to the holdback and lien system . The parties m ay still, if they
prefer, operate according to the holdback and lien system .

The advantage of a bond as an optional alternative to the holdback and lien
system is that it does not require part of the contract moneys to be set aside to
meet the possible claim s of lien holders. This is a considerable benefitin dealing
w ith the problem of the flow of funds. The incidence of bonding is becoming
more common, particularly in large projects. The Com mission believes that
advantage can be taken of this developmentto fashion a provision which provides
the same degree of protection to lien claim ants as they would have if there were
holdbacks. The difference would be that the security would take the form of a
guarantee rather than a holdback of partofthe money due in connection with the
contract.

O n considering the proposalto recommend bonding as an alternative to the
holdback system , the Com mission at first felt there were certain problem s in

connection with the proposal that might not he easy to overcome. These were:

(1) X ounld the bhond prnxiHP as m uch prnrprrinn to lien claim ants as

they get under the holdback and lien system ?
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(2)

W ould the result of providing the alternative of a bond mean that
some contractors and subcontractors might be prepared only to
em ploy subcontractors and sub-subcontractors who would supply
the necessary type of bond and if that development occurred,
would the resultbe thatthe bonding com panies acquired the power
to determine who should carry on business and who should not?
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(3) Would the bonding com panies be prepared to stand by their
guarantees without raising technical reasons for delaying payment
or refusing to honour their guarantee? It is perhaps ironic that at
the time the Com m ission was considering this question,the case of
the Town of Trurov . McCulloch' w as reported in which a bonding com pany
tried to assert that it was not liable on a labour and material
payment bond on the ground that the person to whom payment
was promised was nota party to the bond and therefore could not
sue on it. The defence failed and it would have stood even less
chance of succeeding in this province in view of the statutory
provision perm itting the person to whom paymentis promised to
sue the bonding company.” The fear the case arouses is not so
much the possibility that the bonding company's defence might
have been successful, or might on slightly different facts be
successful,butthe im plication thatbonding com panies will seek to
find ways of avoiding what the industry understands to be their
responsibility, thereby making this form of security a less valuable
protection than that which the holdback and lien system provides.

(4) W ould the cost of the bonding alternative be too great, thereby
adding to the cost of construction?

All of these points caused the Com mission to tread carefully in considering
whether it would be right to make a recom mendation concerning the bonding
alternative. W e feelthatthere isreason to hope thatthese differentproblem s have
been surmounted by the recom mendation we make. It is im possible to be sure
that the expectations of claim ants as to recovery and the expectations of bonding
com panies as to liability will always coincide. But the key to the success of the
scheme we propose is sim ply whether the bonding com panies are prepared to
undertake responsibly the function of providing an alternative to the holdback.
If they are, the schem e will succeed. If they are not, the schem e will fail.

The matter about which we are the least confidentis the cost to the industry
if our recom mendations are im plem ented and taken advantage of by mem bers of
the industry. Severalpoints mustbe borne in mind here. The bond alternative we
propose is not in all respects identical with the form of labour and m aterial
payment bond currently in use. W hether this will mean that the premium to be
charged for the type of bond we propose will be higher than that presently
charged for a labour and material payment bond, or whether any additional cost
to the industry can be absorbed by the possible increase in the amountofbonding
or offset by appropriate contractual arrangem ents, cannot ecasily be foreseen in
advance and will have to await experience with the proposed schem e.

A's against that, the advantage of the schem e is that the flow of funds along
the construction chain should be assisted and the cost of obtaining finance for
these engaged on the im provement thereby lessened. In addition, in situations
where at the moment the parties do not obtain a labour and m aterial plyment
bond,but where the removalofthe holdback requirem ent as a guwiaprogun for taking
out such a bond might serve as an inducement to do so, the fact that lien
claim ants will thereby generally receive better security mustalso be borne in mind.

1. (1972) 22 D.L.R. (3d) 293 (S.C.N.S.)

2. See Laws Declaratory Act, R .S. B .C. 19604 c. 213,5s.2(39).
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If our recommendations in connection with bonding are accepted and
im plem ented, British Colum bia will be the first province to tie the rights of
security contained in the Act to the kind of security which has been developed
within the industry itself. If our proposalis successful, this will, we believe, be a
useful piece of rationalization.

2. Outline of the Operation of the Bond Alternative

Under the separate holdback system the Com mission has proposed, the
holdback retained from the contractor is intended to discharge the lien rights of
people the contractor em ployed (subcontractors and suppliers of the contractor);
the holdback retained from a subcontractorisintended to discharge the lien rights
of people the subcontractor em ployed (sub-subcontractors claiming under the
subcontractor and suppliers of the subcontractor); and so on. The bond is
intended to operate as an alternative to the holdback and will operate within the
same structure of relationships as the separate holdback system . The owner's
holdback acts as a security for people em ployed by the contractor. If the
contractor provides the alternative security, i.e. the bond, security in the form of
a holdback is replaced and there is no statutory obligation on the owner to retain
a holdback.

The separate holdback scheme contem plates that each party in the
construction chain will retain a holdback as security for the person next but one
below him . Thus, the owner's holdback is only intended as security for people
em ployed by the contractor. O nly in the exceptional case of a string of
bankruptcies will the owner's holdback be used to pay people who are below the
level of people em ployed by the contractor. The next stage is, therefore, to
provide for what happens to the security intended for the people em ployed by
subcontractors, i.e. sub-subcontractors and suppliers of subcontractors. Under
the separate holdback scheme, this security takes the form of the holdback
retained by the contractor from the subcontractors. Under the bonding
alternative, it will take the form of a bond obtainod by the subcontractor. If the
subcontractor provides the necessary bond, the contractor willnotbe required to
retain a holdback, since the security for these em ployed by the subcontractor now
lies in the bond and notin a holdback retained from the subcontractor.

It will be seen from this that the bonding arrangement the Com m ission
proposes as an alternative to the holdback is very much geared to our
recom mendation concerning the separate holdback system . Ateach level,a party
will be faced with an alternative under the Statute. He can provide the necessary
bond, in which case there will be no statutory obligation on the person who
em ploys him to retain a holdback; or if he does not supply the bond, the person
who em ploys him willbe under the usual statutory obligation to retain a holdback
of 15 per cent.

There are two principal reasons why the Com m ission preferred this way of
structuring the bond alternative to the idea of a single bond against to which all
lien claim ants would look for recovery.

Firstly, we felt that we should, so far as possible, take advantage of the
existing form of bonding arrangements. The kind of bond we propose as an
alternative to the holdback is a payment bond. As part of his obligation under a
labour and m aterial payment bond, the surety guarantees payment of an amount
equalto the holdback for which the person em ploying the principaldebtor would
have been liable if there had been no bond. The form of paymentbond currently
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in use in the industrty provides that only people who contract directly with the
principaldebtor are able to claim under the bond. People who are lower down in
the construction chain may have a contractualclaim againstthese claiming against
the bond;butsuch peoplelowerdown have them selves no directclaim againstthe
surety. The Com mission did not want to upset this technique of providing
security unless it was essential to do so.

W e do not believe it necessary to interfere with the usual definition of who
may claim against a bond for the purpose of the proposed alternative bond
scheme. Ifacontractor takes outthe necessary type of bond, the consequence is
that the owner will be under no statutory obligation to retain a holdback and the
contractor will have a right to prompt payment in full, subject to whatever
alternative contractual arrangem ents are made. But this bond is notintended to
provide security for people below the level of persons em ployed directly by the
contractor (the sub-subcontractors and suppliers of the subcontractors). The
security to which these people are entitled to look will be either a hoidback
retained by the contractor from the subcontractor or a bond obtained by the
subcontractor whc em ployed them .

At each level in the construction chain, the option is open to a party of

obtaining abond orhavingaholdback retained by the person em ploying the party.
W here the contractor obtains a bond, but not the subcontractor; the persons
em ployed directly by the contractor will look to the bond for security. But the
persons em ployed by the subcontractor will look not to the bond, but the

holdback retained by the contractor from the subcontractor.

Secondly, the Com m ission felt thatif the form of the guarantee the bonding
com pany was asked to provide am ounted in effect to a guarantee not only of the
obligations of the principaldebtor,butof otherslower down in the construction
chain (which would be the result of people other than these who contracted
directly with the principal debtor could claim under the bond), then we would
have provided for a set of obligations thata bonding com pany would have great
difficulty in undertaking. The bonding com pany would be guaranteeing not only
the debts of the principaldebtor,butalso the debts of severalother people. This
would make the degree of risk of the guarantor difficultto estim ate,itwould make
it m ore difficult for a contractor to obtain a guarantee and it might result in the
realization of the fear we expressed above that the bonding com panies would, as
to certain projects, exercise a power of veto over subcontractors. This is because
the contractor would not merely be exercising his right to prefer subcontractors
who can obtain bonding to these who cannot, but because the contractor might
nothimself be able to obtain bonding unless his subcontractors were approved by
the surety.

In sum mary, the Com mission believes that there are several undesirable
possibilities thatm ightresult from a directreplacement,com plete or partial,of the
holdback system as it exists under the presentlaw by the bonding alternative. It
mightreduce the effectiveness of the schem e, make itm ore difficultto adm inister
or im ply too greata degree of dependence by subcontractors on the approval of
bonding com panies. In addition, it would be out of harm ony with the separate
holdback system we propose and which, for reasons already discussed, we prefer
to the present holdback system .

3. The Position of the Surety under the Bond Alternative

In recom mending the bond alternative,the Com m ission has tried to make as
great a use as possible of bonding practices that already existin the industry. W e
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have done this partly to encourage acceptance of the scheme by relying on features
thatare already fam iliar to people in the industry;and partly because the practices
and forms of providing surety bonds are the product of the experience of these
engaged in the industry. That being so, we felt the best procedure was to
form alise in the proposed bond alternative as many of the results of that
experience, in the shape of the standard form of bonds currently in use, as were
consistent with affording the necessary degree of protection to lien claim ants.

The bond alternative the Com m ission proposes is notintended to be a new
creation involving an unfam iliar type of surety. The alternative we recom m end is
based on the present form of labour and m aterial payment bond and, as we
conceive it,itwould im poseno new oradditionalsubstantive liability on the surety
under a labour and m aterial payment bond. W hatitwould involve is a change in
the time at which the surety would be expected to react to the fact that claim s
were being made against him .

In order to explain what the position of the surety would be under the bond
alternative, it is necessary first to say a little m ore about the usual form of labour
and material payment bond. In some projects the contractor and all of the
subcontractors, and perhaps also the subsubcontractors may obtain labour and
m aterial payment bonds. For the purpose of describing the operation of a
standard form labour and m aterial payment bond, the case of the contractor is
sufficiently illustrative.

A labour and material payment bond obtained by a contractor is an
undertaking by the contractor (the principal) and the bonding company (the
surety) to the owner (the obliges) that they will be liable to claim ants for a certain
sum . Claim ants are defined in the bond as people who contract with the principal
for the provision of labour or material in connection with performance of the
contract between the principal and the obligee. If the principal fulfils his
contractual obligations to pay the persons defined as claim ants, the obligation of
the surety is discharged. If the principal fails to pay the claimants, the surety's
obligation rem ains in being. It will be seen that the obligation im posed on the
surety is analogous to a guarantee.

In the case of the ordinary labour and materialpaymentbond,the maximum
sum for which the surety is liable on default by the contractor is half the prim e
contract price, Although guarantees fora greater proportion of the prime contract
price are som etim es undertaken. In mostcases however,halfofthe contractprice
will be a sufficient sum to satisfy the claims of people em ployed by the contractor.

N otallof the standard form s of labour and materialpaymentbond currently
in use are in identical form . There has been little case law concerning bonds in
Canada and itis notclear whateffectslight differences in wording from one form
of bond to another may have. However, the elements of a labour and m aterial
payment bond approxim ate in general to these set out above.

In order for the bond obtained by the contractor to provide an alternative
form of security to the holdback, it is not necessary to make any change in the
elem ents that currently constitute a labour and material payment bond. The
changes thatare necessary lie in the way the guarantee is adm inistered. Under the
proposed scheme, where the contractor has obtained the necessary bond and the
owner was therefore under no statutory obligation to retain a holdback, the bond
is security forthe peopleem ployed by the contractor (subcontractors'and suppliers
to the contractor). The mechanics of the scheme involve no change in the
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position of the subcontractors and m aterialmen. They may exercise their right to
file a lien in the norm al way.

If a subcontractor files a lien, this will generally indicate insolvency on the
part of the contractor. If in fact the contractor is solvent, he will sim ply pay off
the lien claim ant in the norm al way and justas under the presentlaw the ownet's
holdback would notbe called upon,so under the proposed alternative, the surety

>

would not be called upon.

Assuming the contractor to be insolventhowever,whatmustthe surety now
do when the subcontractor files a lien? The principle of the schem e is that the
bond will fulfil the sam e function as the holdback does under the presentlaw. It
would therefore be the duty of the surety to discharge the liens. This may be done
by payment of the amounts for which liens are claim ed, or paymentinto court of
the owner's holdback, or such part of it as is necessary to discharge the liens (or
of the amount of the lien claims where this is less than would have been the
relevant amount of the owner's statutory holdback).

The essence of the schem e is thatthe bond mustnotonly provide alternative
security, but it must provide it prom ptly. Thus, whilst no change is proposed in
the substantive obligations of a surety under a standard form labour and m aterial
payment bond, it is intended that, in order for the owner to be relieved of the
statutory obligation to retain a holdback, the surety must have undertaken an
obligation to rem ove the liens as quickly as is reasonably possible. Atthe moment,
as soon as liens are filed, the owner is anxious to see them rem oved quickly. The
theory of the Act as it is presently drafted is that holdbacks are available for this
purpose. If holdbacks are to be dispensed with, the surety will be required to
undertake this obligation. It is therefore proposed that the alternative security
mustim pose an obligation on the surety to rem ove liens within fourteen days of
their being registered. Rem oval of the liens will occur in the normal way i.e.,
settlem ent, payment or payment into court.

If this scheme were to gain general acceptance as an alternative to the
holdback,itis clear thatthere would be significantadvantages in term s of the flow
of fundsalong the construction chain. W hetheritwillgain acceptance willdepend
on whether the bonding com panies feel able to undertake the obligations w hich
would be required under the alternative scheme. It is therefore im portant to
examine how much of a change from the position under the present form of
labour and m aterial payment bond is involved in these obligations.

Ifliens are filed and the surety is called upon to discharge the liens,he will be
obligated to the owner to make the necessary payment,or paymentinto court. If
at the trial, the liens turn out to be invalid, or inflated in amount, the surety will
sim ply request payment out of any balance. If the liens are valid and the lien
holders obtain judgm ent for the sum ,or partofthe sum paid into court,the effect
will be that the total amount by which the lien holders are unpaid will be
correspondingly reduced. W hen and if they, therefore, make a claim under the
labour and m aterial payment bond, independently of their lien rights, their claim
will be reduced by the amountalready paid outin discharge of the liens. The level
of liability of the surety is not therefore increased.

In addition, it is intended that the maxim um total liability of the bonding
com pany should not be statutorily expanded beyond the normal 50 per cent
figure, so that if the claim s of subcontractors are so large that they would more
than eatup this figure,any sum paid out by the surety in discharging the liens will
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be setoffagainstthe surety's obligation to claim ants who claim directly against the
labour and m aterial payment bond.

The obligation im posed on the surety to make a prom pt paymentinto court
if liens are filed is not intended to be a statutory term of all labour and m aterial
payment bonds that are issued in respect of im provements carried out in the
Province. It is intended to create a device of which the parties may or may not,
at their option, take advantage. If they choose to optin favour of this device, the
statutory obligation to retain a holdback im posed on the person in the position of
the obligee does notapply;if they choose notto take advantage of the device, the
obligeers duty to retain a holdback continues in full force and effect.

The tetrms of the surety's duty under a m odified form of labour and m aterial
payment bond, which for convenience may be termed a holdback bond, require
to be worked out with a reasonable degree of certainty. Just as in the case of the
ordinary labourand materialpaym entbond,thesurety doesnotundertake prim ary
liability, so in the case of the holdback bond, the surety is liable only as a guarantor
of the principal. Consequently,the form of the surety's obligation should be that
he undertakes to rem ove any liens registered against the owner's title under the
Mechanies" Lien Act, provided that if the liens have been rem oved within seven days by
the contractor or any other person, this obligation shall be null and void. It
should also be made clear that where the amount required to be paid into court
in order to rem ove the liens varies depending on whether the principal or som e
other party makes the paymentin,the surety discharges his obligation by payment
in of the amount the principal would have been required to pay in.

O ne aspect of the proposed scheme, which may be of significance in
assessing the position of the bonding com pany, is that there will be no statutory
holdback in the hands of the owner. There is, of course, nothing to stop the
various parties contracting for a holdback; but the object of the scheme is to
create the.m ecans for aiding the flow of funds. Itis to be expected thatthe practice
of the industry will crystallize around some generally acceptable contractual
arrangement. Members of the industry may find that a sm all holdback, such as
five per cent, retained from the contractor, is desirable, and the bonding
com panies may wish to see some such figure.” On the other hand, it may be that
in many cases the parties will be happy to do without the holdback altogether.

The attitude of the bonding com panies towards the holdback is going to be
of significance in setting the tone for the practice of the industry. Under the
presentlaw if the owner has retained a holdback of 15 percentof the value of the
work done under the prime contract, and if the contractor has obtained a labour
and material payment bond, the surety will norm ally take over responsibility for
the project if the contractor abandons the job. It is usual practice amongst
construction underw riters not to issue a labourand materialpaymentbond unless
they have also issued a performance bond. The petformance bond is a guarantee
go the owner of performance by the contractor. It starts to operate when the
contractor defaults in his obligations under the contract and it gives the bonding
com pany the rightto take overthe contractor's contractand to com plete it. W hen
the contractor is in default and the surely takes over performance of the prime
contract, the surety in effect receives the benefitof the owner's holdback. If liens

3. Ongovernmentcontracts to which the Actdoesnotatthe presenttime apply,thereisusually in fact
a contractual holdback of five per cent.



have been filed, the surety may,as guarantor of the contractor,discharge the liens.*
But the holdback retained by the owner will ultimately becom e available for
payment. W hen it does, the surety will be entitled to receive it. If, on the other
hand,there wereno holdback,and the contractor had been paid everything he was
owed,the surety would lose this advantage. The significant question is,therefore,
how im portant is the holdback to the surety, and how far would his position be
changed if the holdback did not exist.

The first charge on the holdback funds is that of the lien claimants. Even
though the surety is subrogated to the rights of the contractor vis a vis the owner,
any sum of money still owing to the contractor must, in practice, be applied to
discharge liens first. D espite the surety's right of subrogation, the owner is not
obliged to pay to the contractor the sum he has retained in so far as itis necessary
to discharge liens and in fact he will be generally anxious to rem ove the liens as
soon as possible. W here the owner has terminated his contract with the con-
tractor,and, as invariably occurs,itappears likely that there will be additional cost
over and above the original contract price in com pleting the im provement, the
owner is entitled to apply any sum s he owes to the contractor in excess of the 15
percentholdback to com plete the building.” The surety will therefore be entitled
under his right of subrogation to these sums. The 15 per cent holdback is not,

: 6
however, available to the surety.’

It must be used to pay the lien claim ants. If it
is not, the owner will not be entitled to have the liens removed, or will have to

obtain the money to remove them from some other source.

Itwillbe seen from this that,although underthe proposed new scheme,there
will be no statutory holdback, the present law does not permit the bonding
com pany access to the holdback since the owner has the duty to rem ove the liens
and the right to use the statutory holdback for that purpose.

O n the other hand, even though the first charge against the holdback is,
under the present law, the rem oval of liens, the application of the holdback
moneys to the claim s of lien claim ants has the effectofreducing,orin some cases,
discharging entirely the indebtedness of the contractor to the subcontractors. If
there is no holdback and nothing in the owner's hands to remove the liens, it
follows that the amount of the potential claim s against the surety will not have
been protanto reduced. If there had been a holdback which could be paid into court
to rem ove liens, and ultim ately paid out to lien holders, their claim s against the
surety would be reduced by the amountthey received out of the holdback. W ith
no such partial discharge, the claim ants will be able to claim in full against the
surety.

From the surety's point of view, this is a disadvantage. But its effect should
not be exaggerated. Firstly, one consequence of the owner having retained no
holdback,and of having paid the contractor in full for the value of the work done

4. W hether the surety is bound under the term s of his performance bond to rem ove the liens does not
seem to be settled. The practical effect is thatif the surety is so bound, he may then under his right
of subrogation, and subject to any right of set-off the owner may have, call upon the owner to
disgorge any holdbacks he may have;if he isnotso bound,and the owner cannotcallupon him to
carry out the owner's statutory obligation to pay lien claimants, the surety has no right of
subrogation as to the holdbacks.

o

This is probably the position of the present law, and the Com mission has recom mended supra that
this should be spelled out in the A ct.

6. Unless the surety him self has discharged the liens, in which case his right of subrogation will also
em brace the 15 per cent holdback.
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is that the contractor should have paid more money to his subcontractors, the
people who will be claimants under the bond. There is no guarantee of this of
course and itis perfectly possible thatthe contractor willhave paid no m ore to his
subcontractors in that situation than he would have done if the owner had
retained a holdback. But it is likely that in many situations some, ot even all, of
that 15 per cent which has been paid to the contractor rather than held back, will
have flowed down to subcontractors,therebyreducing theamountsoftheirclaim s
against the surety.

Secondly, where the owner retains no holdback from the contractor, but is
contractually obliged to pay to him the total value of the work done under the
contract from tim e to tim e, this fact willobviously be known to the claim ants and
the surety. Theirassessmentofthe contractor's continued solvency will therefore
take account of this fact, and there will be a degree of slowness in paying
subcontractors and suppliers,acceptable if the owner were retaining a 15 per cent
holdback, which willbecome a cause for concern if itis known thatthe contractor
is in fact receiving that 15 per cent from the owner. The indicia of impending
insolvency would therefore reflect the fact that the owner was retaining no
holdback, and the absence of the holdback would not mean that the contractor
would sim ply have another 15 per cent of the contract moneys to dissipate, nor
that the loss of that 15 percent would sim ply be passed on to the surety.

Thirdly,the money which the contractor receives is trustm oney in his hands.
The subcontractors and suppliers who are claimants under the bond are also
beneficiaries of m oney in the contractor's hands. To the extentthatthe contractor
still has part of that money, the claimants will usually have priority over the
various other species of creditors of the contractory if the contractor has paid the
money to a third party there will in som e citrcum stances be the possibility of
tracings and the claim ants will defeat the contractor's trustee in bankruptcy.

These various circum stances will have to be taken into account by the
bonding com panies when they decide whether they are able to offer the kind of
guarantee which the Com m ission proposes as an alternative to the holdback. The
bonding com panies may feel that an additional prem ium will have to be charged
if in their view there is additional risk im posed on them , or if the task of policing
the contractor's activities so as to eliminate additional risk involves extra
adm inistrative cost. O r the bonding com panies may feelthatthey can only offer
the labour and m aterial payment bond with a holdback guarantee if the owner
retains som e proportion - say five percent-of the value of the work done. These
m atters willrem ain unknown untilthe industry has had som e experience in dealing
with the new scheme, assum ing it is acceptable to the legislature. The im portant
point to stress, however,is thatthis proposed schem e is only an alternative to the
holdback system . If the new schem e fails to gain acceptance,we will sim ply be left
with the present holdback and lien system , or, if it is accepted, the amended
version of it which the Com mission has recom mended.

The position of the bonding com pany under the proposed holdback bond is,
in sum m ary, that it will be obliged to rem ove liens within fourteen days of their
being registered if its principal fails to do so; and there will be no statutory
holdback retained by the owner. The surety is not required, under the holdback
bond, to undertake liability for any am ount in excess of 50 per cent of the prime
contract price.

4. The Position of the Contractor under the Bond Alternative
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The position of the contractorwho hasobtained labourand materialpayment
bond with the necessary holdback guarantee is no differentfrom whatitwould be
under the proposed separate holdback scheme as far as liability and risk are
concerned. The holdback guarantee does not relieve the contractor of his
contractual liability to the owner in respect of discharging liens. It only operates
if there is a default by the contractor.

The major change in the position of the contractor occurs in the context of
the flow of funds along the construction chain. The owner would, if there is a
holdback guarantee,no longerbe under astatutory obligation to retain 15 percent
of the value of the work done from the contractor. Subject to any different
arrangement made between the owner and the contractor therefore, whether on
their own initiative, or at the insistance of the surety, the contractor would have
the right to be paid in full according to the provisions of the contract between
him self and the owner. This would provide considerable encouragement to the
flow of funds along the construction chain.

In one respect the contractor's position is a peculiar one. He is entitled to
register a lien under the Act for the amountby which he isunpaid,butthere is no
security in the form of holdbacks available to satisfy the contractor's claim in the
same way that there is for claim s which arise below the contractor. A holdback
retained by the owner from the contractor does notof course have this function,
since all that is im plied by saying the owner has retained a holdback of $X is that
the contractor rem ains unpaid in the amount of §X . This is scarcely a security.
In fact,in the case of the contractor, far from providing any security, the owner's
holdback sim ply marks the amount of his indebtedness to the contractor.

On the other hand, despite the absence of security in the form of holdbacks,
the contractor's right to register a lien against the owner's title gives him the right
to treat the land and the im provement as security and, if he is unpaid, to call for
sale of the land under section 30(2) of the A ct.

The holdback bond which the Com mission proposes is of no assistance to
the contractor. Even if the contractor, all the subcontractors and all the
sub-subcontractors obtain holdback bonds, this does notprovide any security for
the contractor. The only form of additional security which could be made
available to a contractor would be a guarantee of payment by the owner to the
contractor. Such guarantees are not, however, common in the industry and the
Com mission does not propose to incorporate them into the Actas an alternative
form of security for the contractor.

In the result,the Com m ission believes thatthe position ofthe contractor with
regard to filing liens and claim ing the land and the im provem entas security under
the Actshould be leftuntouched by our holdback bond proposal. Ifacontractor
files a lien, this indicates default by the owner, which in turn puts an end to the
usual rightofthe owner to require the contractor to rem ove liens. Sim ilarly, if the
owner is in default and if a contractor files a lien, the surety's guarantee to
discharge liens is inoperative. Itis a guarantee only of the contractor's liability to
remove liens, and when that liability goes, so does the guarantee. The existence
ofaholdback bond obtained by the contractor therefore gives the ownerno rights
when he is in default and it is the contractor who claim s a lien

5. The Position of the Owner under the Bond Alternative

The basic position of the owner under the holdback bond is also quite
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straight forward. Aslong as the contractor obtains the required bond, the security
available to lien claimants em ployed by the contractor will no longer be the
owner's holdback, but the bonding company's guarantee. The owner will
therefore be under no statutory obligation to retain a holdback.

Lien claim ants will be able to file liens in the norm al way, butthe owner will
be entitled to look to the contractor to rem ove them ,and on his failure to do so,
to the surety. The owner will, in norm al circum stances, not have to rem ove the
liens him self. The lien holders will stillhave a lien againstthe owner'sland and the
im provem ent. Ifthe surety,forone reason oranother fails to rem ove the lien, the
only amount for which the owner can be liable will be the value of the work done
less any amount he has paid bona fide to the contractor. In other words, he will

be liable only for any defacto holdback he has retained.

O ne com plication which may occur is that the surety might prove insolvent
or mightescape liability under the guarantee. In this situation, the question arises
as to who, as between owner and lien claim ants, should bear the loss of the
contractor's default and the worthlessness of the guarantee. This situation is not
likely to occur as long as the people who are perm itted to engage in this form of
bonding are confined to reputable surety com panies. Even so, there is always the
possibility that the owner and contractor willcom m it some act which releases the
surety from his obligation. The mostusual form of such actis that the parties to
the contract, performance of which is guaranteed, agree on a variation of the
obligations without the consent of the surety. The effect of such a variation will
be to release the surety from liability as a guarantor since the obligations as varied
are not these he agreed to guarantee. V ariations in the contract between owner
and contractorare m ostlikely to affectthe enforceability of the performance bond
rather than the payment bond since the latter is a guarantee of the contractor's
obligations to the people he em ploys. Asto the paymentbond therefore,the main
threat to enforceability lies in the claim ant agreeing to a variation of his contract
with the contractor.’

The Com mission believes that this possibility is a trap for the unwary
subcontractor or supplier. He may not realize that the consequence of his
willingness to am end his contractatthe contractor's requestm ay be the loss of his
rights against the surety. W e propose therefore that a surety who guarantees
paymentunder a labour and material bond should be under an obligation to give
notice to the various claim ants as defined in the bond thatany proposed variation
of their obligations in connection with theim provementshould be com municated
to the surety. The surety should have the right to refuse his approval to the
proposed variation, but unless he does so within ten days, the variation in the
claim ant's obligation may be made without affecting the rights of the claim ant
under the bond to claim against the surety for amounts unpaid in respect of the
improvem ent.

If the surety fails to give this notice to the claim ant,itis proposed that he will
notbeable to raise the defence vis a vis thatclaimantthata materialchange in the
contractor's obligations to the claimant has released the surety. If, on the other
hand, the surety gives the prescribed notice,butthe claimantagrees to a variation
of his contract without giving notice of the proposed variation to the surety, or

7. C.F.Simpson on Suretyship (St. Paul, Minn., 1950) at p. 349: "It is also generally held that third
parties who acquire rights under a suretyship contractare notaffected by alterations of the original
agreementby the obligee and the principal. This view is m ost often applied where abond to secure
the performance of a contract for the construction of public works, or a statute governing such
contracts, provides that the bond shall enure to the benefit of persons who furnish labour or
m aterials for the com pletion of the project."
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after receiving the surety's refusal to approve the proposed variation, the general
law in relation to a surety's discharge from his obligation will apply.

The clearest statem ent of that general law is perhaps that of Cotton L.J. in
Holme v . Brunskill® C otton L .J.'s statement of the law relating to a surety's discharge
from his obligations has been cited and followed in a number of Canadian
decisions.” That learned judge said:"

W here a creditor does bind him self to give time to the principal debtor, he
with an exception hereafter referred to,does deprive the surety of a right which
he has, that is to say of the right at once to pay off the debt which he has
guaranteed, and to sue the principal debtor, and without inquiry whether the
surety has, by being deprived of this right, in fact suffered any loss, the Courts
have held that he is discharged. The exception to which I have referred is,
where the creditor on making the agreem ent with the principaldebtor expressly
reserves his right against the surety, but this reservation is held to preserve to
the surety the rightabove referred to,of which he would otherwise be deprived.
The cases as to discharge of a surety by an agreement made by the creditor, to
give time to the principal debtor, are only an exem plification of the rule stated
by Lord Loughborough in the case of Reesv. Berrington (1795) 2 Ves. J. 540,30 E.R.
765: “Itis the clearestand mostevident equity not to carry on any transaction
without the knowledge of him [the surety], who must necessarily, have a
concern in every transaction with the principal debtor. You cannot keep him
bound and transact his affairs (for they are as much his as your own) without
consulting him .”

The true rule in my opinion is, that if there is any agreement between the
principals with reference to the contract guaranteed, the surety ought to be
consulted, and thatif he has notconsented to the alteration, Although in cases
where itis without inquiry evident that the alteration is unsubstantial, or that it
cannot be otherwise than beneficial to the surety, the surety may not be
discharged; yet, that if it is not self-evident that the alteration is substantial, or
one which cannot be prejudicial to the surety, the Court, will not, in an action
against the surety, go into an inquiry as to the effect of the alteration, or allow
the question, whether the surety is discharged or not, to be determined by the
finding of a jury as to the materiality of the alteration or on the question
whether it is to the prejudice of the surety, but will hold thatin such a case the
surety him self must be the sole judge whether or nothe will consent to rem ain
liable notwithstanding the alteration,and thatif he hasnotso consented he will
be discharged.

From this it will be apparent that, at the risk of losing the security of the
guarantee, the claimant should, in all but the m ost obvious cases, give notice of a

. . 11 . .
proposed variation to the surety. The mechanism we propose will, we hope,
8. (1878),3 Q.B.D.495;47 L.J.Q.3.610
9. Austinv . Gibson (1879) 4 O .A .R. 316; Egbertv . Northern Crown Bank [1918] 3 W .W .R. 132; [1918] A.C. 903 (A lta);

42 D .L.R.326; Doev.Canadian Surety Co. [1937] S.C .R.1; 4 1.L.R . 43; Preload Company of Canada v . Regina (C ity) [1959]
S.C.R.801; Bell. v. National Forest Products Ltd, (1964) 47 W .W .R.449;45 D .L.R.(20) 249 (B.C.)

10. (1878)3 Q .B.D.495 atp.505.

11. In the U.S.A.itappears thata doctrine of im plied consenton the partof the surety to variations in

the obligation has been developed. According to Sim pson (op.cit.) atp.345 "...if the change is of
adegree and kind which is com m on in such transactions, then the obligeers subsequentagreement
is within the contem plation of the surety's promise. It seem s reasonable to assum e thatthe obligee
is intended to enjoy the protection of the surety's prom ise so long as his acts accord with com mon
practice, for this must be the type of behaviour contem plated by the surety. This approach would
seem to justify holding the surety when minor and unsubstantial alterations are made in the

specifications of a building contract." Sim pson also notes the case of Cookev. White Common School District No.
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reduce the likelihood of unexpected loss of the security through failure to obtain
the surety's consent.

In practice,bonding com panies do notexam ine the various subcontracts and
contracts for the supply of materials before issuing alabourand materialpayment
bond. They are concerned principally with the financial stability, amount of
capitaland experience and com petence of the principal. Having been assured on
these matters,the bonding com panies do notin factexercise any close supervision
over the liabilities the principal undertakes in respect of labour and m aterial,
payment of which they are guaranteeing. The surety will not therefore generally
know the identity of the various claimants at the time a labour and m aterial
payment bond is issued.

This of course means that they would not, if they continued their present
practice, be in a position to give the notice we propose to require them to give to
the various claim ants. But this also indicates that the bonding com panies are not
unduly concerned to give their approval to each particular obligation the
contractorundertakes with respectto labourand m aterial,and hence are notlikely
to be concerned with variations in these obligations. The fact that the bonding
com panies will not generally know who are the subtrades, or what the forms of
their contracts are and thatthey will therefore notbe able to give the subtrade the
required mnotice, will sim ply mean that a variation in the contract between
contractor and subtrade will not release the surety. If in a particular case, or as a
matter of general practice, the surety wishes to protect him self against such
possible variations, he can always take steps to obtain the names of the subtrades
from his principal. If he does this and then sends outthe necessary notice to the
subtrades,” he is protected against alterations in the contractor's obligations for
labour and m aterial.

It could be argued that if the surety decides he wishes to protect him self
against variations in the contracts between his principal and the subtrades, the
surety ought to be required only to take reasonable care to give the prescribed
notice to the subtrades and not to be under an absolute duty to do so. The
principalmight, for exam ple,deliberately notdisclose the identity of certain of his
subtrades. This is not likely to occur unless the principalis benton some kind of
fraudulent activity and in that case the Com mission believes the surety, as
guarantor of his principal, should take the consequences of subtrades not having
received the prescribed notice, rather than the subtrades them selves.

The scheme the Com mission proposes for dealing with variations in the
contracts between the principaland the subtrades is, we believe,notunduly harsh
on the surety where the variation is necessary for the principal to carry out the
original terms of his contract with the owner. But where the variation is
precipitated by a variation in the contractbetween the ownerand the principal,the
situation is different. The point may be dem onstrated by bearing in mind that a

7 of Barren County 111 S.W . 686,33 Ky. Law Rep. (1908),in which,during the course of construction of
a school building, it was discovered that the plan of a gable would not harm onize with the rest of
the building. An agreement to change the plan of the gable was held not to discharge the surety.

The Court said: "In all building contracts such slight m odifications as this mustbe presumed to be
within the contem plation of the contracting parties. The difference in the plans was not so great
as to be beyond such changes as the parties should reasonably have contem plated." It would,
however,be unsafe to rely on such a doctrine given the present state of Canadian authority on the
point.

12. Unless they are evidently unsubstantial,in which case even under the generallaw of suretyship, the

surety is not discharged.
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labour and material payment bond will only be issued if a performance bond has
been issued. Thus,much of the reason why abonding com panyisnotconcerned
to approve ecach subcontractand contract for the supply of materials may be that
the surety has already had a chance to judge the scope of the contractor's under-
taking and the approximate amount of labour and m aterial he will require at the
tim e he issued the guarantee of performance. The surety therefore issues the
labour and m aterial payment bond on the understanding that the obligations the
principal will incur in respect of labour and m aterial are based on these required
to carry out the contract with

the owner.

If therefore a variation in the obligations of the contractor to his subtrades
is made as a result of a variation in the prime contract, the Com mission believes
it would not be right to impose the same limit on the surety as to the
circum stances in which he may raise the defence that he is discharged by a
variation in the obligations guaranteed by the labour and material paymentbond.

In this case, unless the variation in the contract with the subtrade is
unsubstantial or has been approed by the surety, or unless the variation in the
prime contract is unsubstantial or has been approved by the surety, the surety
should be discharged in accordance with the generallaw of suretyship.

If any one of the four alternatives referred to is satisfied, this should prevent
the surety being discharged from his obligation to the claimants. This is obvious
where the variation in the claimant’s contract is unsubstantial or has been
approved. W here a variation in the prime contract has been approved by the
surety, it should also follow that the approval extends to variations in contracts
with subtrades consequent upon the approved variations in the prime contract;
and where the variations in the prime contract, though not approved, are
unsubstantial, it should again follow that variations in contracts with subtrades
consequentupon the unsubstantial variations in the prim e contractshould notbe
any cause for concern to the surety, even though they might be quite significant
in relation to the original obligations of the particular contract with the subtrade.

The one outstanding situation which may allow the surety to claim discharge
and may therefore deprive a claimant of his security, is the case where there is a
m aterial change in the subtrade's contract consequent upon a material change in
the principal's contract, neither of which has been approved by the surety. W hat
is to happen in this situation?

The issue raised by this question is really a more general one. W hat is to
happen if, despite the precautions we propose, the claim ants lose their security
because the surety has a successfuldefence? W here this occurs,the Com m ission
believes that, as a general principle, it is essential to ensure that the owner is not
m ade liable if, in reliance upon the absence of a statutory obligation to retain a
holdback, he had in fact om itted to retain one. If, in such a case,the owner were
fixed with liability, the policy underlying the bond alternative would be placed in
jeopardy since the owner would want to safeguard his position by retaining a
holdback of 15 per cent from the contractor, and the position with regard to the
flow of funds would, as between owner and contractor, be the sam e as itis under
the present law.

In the situation, hopefully rate, now under consideration, the Com m ission

believes that as long as the owner is not at fault and he bona fide believed that a
valid and sufficient guarantee had been provided, the best course is to recognize
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that the statutory right of the lien claim ants to a minimum level of security has
disappeared.

Three m itigating qualifications can be made to this however. Firstly, before
an owner is relieved of the obligation to retain a holdback and satisfy lien claim s,
he should be required to take reasonable care to ensure that a valid labour and
m aterial payment bond in proper form has been obtained; secondly, if the bond
turns out to be invalid through no fault of the owner, the lien claim ants should
still be allowed access to the sum that is in fact retained by the owner from the
contractor, even though there was no statutory obligation on the owner to retain
such a sum . The position as to any such sum so retained by the owner would be
analogous to the position of any sum retained by the owner in excess of 15 per
cent of the value of the work done under the presentlaw. It would therefore be
subject to the owner's right of set off to com plete the im provem ent.

Thirdly, when the result of the owner's failure to obtain the approval of the
surety to a material change in the prime contract is that the surety is discharged
from his liability to claimants under the labour and m aterial payment bond, it
seem s unfair to the claimants that they should be without remedy against the
owner. If there is no holdback bond, the claimants can look to the owner's
holdback for payment. If there is such a bond, they lose that right. It seem s to
the Com mission therefore that if the right to look to the owner to satisfy liens
never comes into being because there is a holdback bond, but then the owner
causes the claimants to be deprived of the protection of that bond by his failure,
in varying his contract with the principal, to follow the necessary procedure vis a
vis the surety, the owner should be responsible to the claim ants.

It should be made clear that in this situation the liability to which the owner
would be subjected is not for the full amount for which the surety would have
been liable if he had not been discharged, but the amount for which the owner
would have been liable if he had been required to retain a holdback buthad sim ply
failed to do so. in addition, as a warning of this responsibility that we propose
should attach to the owner, all labour and m aterial payment bonds, issued in
holdback form and intended as an alternative to the statutory holdback, should
contain a statem entin reasonably sized print. The statem ent should be headed in
large capital letters which read "IMPORTANT WARNING: LIABILITY
UNDERTHE MECHANICS'LIEN ACT." Im m ediately below this heading the
statem ent should say:

Every intended m odification or variation in the contract between the
principaland the obligee mustbe communicated to the surety before any work
is done orany preparations made in respectof the m odification. Any intended
extension in the time for com pletion orin the place of performance should also
be com municated before it is agreed to. Failure to com ply with this warning
may result in the surety's discharge from obligation under this bond and any
performance bond thathasbeen issued and willalso resultin substantialliability
on the part of the owner-obligee under the Mehanics' Lien Act.

The statem ent should appear in the upper half of the first page of a labour and
m aterial payment bond in holdback form , either at the very top or between the
bonding com pany's name and the heading "Labour and M aterial Payment Bond
in Holdback Form ," or im m ediately below that heading. The whole statement

should be contained in a box, the outline of which is red in colour.

In proposing the requirem entthatthe surety ensure thatalabourand material



paymentbond itissues in holdback form contains the red warning lightdescribed
above,the Com mission does notregard itas necessary to setouta procedure and
a tim etable for obtaining or being denied approval of the intended variation.
Although this was suggested in relation to variations as between contractor and
subtrades, in the case of an intended variation as between owner and contractor
the notice of intended variation is likely to be of much more im m ediate concern
to the surety and to require, and command, his im m ediate attention. Statutory
procedures may therefore be dispensed with.

If, after all these efforts to protect claim ants, it still appears that the surety is
discharged without responsibility on the part of the owner, the Act should then
provide that the owner is not liable to lien holders for sums advanced bona fide
to the contractor. A provision sim ilar to the present section 21(3) of the Act is
required. That subsection provides:

Allpayments up to eighty-five percentum of the value of the contractor the
work, services, or materials as calculated under subsection (1), made in good
faith by an owner, contractor, or subcontractor to any person entitled to file a
claim of lien, shall operate as a discharge profanto of any such lien.

In the context of the holdback bond situation, where the owner bona fide
believed thata valid and sufficientlabour and materialpaymentbond in holdback
form had been issued and he took reasonable care to ensure that it was valid, this
subsection should apply with the m odification that the protantodischarge should be
up to 100 per cent of the value of the work done, rather than 85 per cent. The
result is that if the holdback bond is valid, or if the surety is discharged through
the fault of the owner,lien holders will be entitled to judgm ent for whatever sum
they would be entitled to under the separate holdback scheme. If the surety is
discharged without responsibility on the part of the owner, lien holders will be
entitled to judgm ent for the defactoam ount of the owner's holdback, subject to the
ownetr's right of set-off for any additional cost of com pletion.

The mechanism for dealing with liens thathave been filed in a situation when
the holdback bond is void without responsibility on the part of the owner poses
a problem . It may require a trial to determine whether the bond is invalid or
whether the owner is at fault. The sum for which lien holders are entitled to
judgment will be one am ount if either the bond is valid or the owner is at fault,
but possibly a different amount if neither of these points is established. The
Com mission believes that it would be wrong to allow the owner to rem ove the
liens on paymentinto courtofthe amountof hisde facto holdback merely on the
assertion of invalidity of the bond or of absence of fault on the owner's part.
U ntil therefore it is accepted by the lien claim ants or declared judicially that the
holdback bond is invalid and the owner not at fault, the liens may only be

removed by payment into court of 15 per cent of the value of the work done.”

In the last resort it is again the attitude of the bonding com panies that will
prove crucial. If they adopta practice of resisting claim s under the m odified form
oflabourand materialpaymentbond we propose on the basis of a variation in the
obligations that are guaranteed, mem bers of the construction industry and their
advisers will form their own judgment as to the efficacy of the bond alternative
and may well conclude that they prefer the holdback and lien system after all.

13. Ormore if the owner has in fact held more back, or less if the lien claim s are for less than this

sum .

-89-



6. The Position of Lien Claimants under the Bond Alternative

The position of lien claim ants, where the contractor has provided a holdback
bond and the owner has retained no holdback, is likely to be substantially better
than itis under the present provisions of the Act. Adm inistratively, their position
will be unchanged as far as the filing of liens is concerned. They will file in the
normal way. Assuming again it is the contractor who has obtained the bond and
the lien claimants are subcontractors em ployed by the contractor, the only
difference as far as tem oval of the liens is concerned is that the owner will have
acontractual rightto com pelthe bonding com pany to do itprom ptly. This is not
of course a matter which affects the position of the lien claim ants.

The advantage to the lien claim ants will lie in the fact that if our proposal is
accepted by the legislature and adopted by the industry, the lien claim ants will also
have claim s against the surety directly for amoupts over and above what they are
able to claim under the Actin its present form . This willnotbe a new element in
the type of projectin which the parties usually obtain labourand materialpayment
bonds at the present time. But both in these latter types of projects and in
projects where bonding isused as an alternative form of security,there should also
be advantages in term s of the flow of funds along the construction chain.

The disadvantage to the lien claim ants is the possibility thatthe surety and the
owner might both be able to avoid liability to the lien claimants. W e believe,
however,thatour proposalem bodies every reasonable safeguard againstsuch an
occurrence.

7. The Operation of the Bond Alternative along the Construction Chain

Ithas been assum ed so far thatthe party obtaining the bond is the contractor
and the party relieved of a statutory obligation to retain a holdback is the owner.
In principle the scheme operates in exactly the sam e fashion further down the
construction chain. Thus, under the separate holdback scheme we have
recommended, the contractor is required to retain a holdback from  his
subcontractors in order to guard against the risk of lien claim s arising under these
subcontractors. If one of the subcontractors obtains a labour and m aterial
payment bond in the requisite form , the contractor willnot be required to retain
a holdback from thatsubcontractor. Ifliens are filed by people em ployed by that
subcontractor, the surety will be contractually obligated to the contractor to
remove the liens.

The operation of the bond alternative at this level is quite independent of its
operation at the level of the contractor and owner. Thus,there would be nothing
in principle to prevent a subcontractor obtaining a bond even though the
contractor had notdone so. In thatcase the owner will have retained a holdback
from the contractor,butthe contractor willnotbe required to retain one from the
subcontractor. In the opposite situation where the contractor has obtained a
bond, butnotthe subcontractor, the owner willbe under no obligation to retain
a holdback from the contractor, but the contractor will be required to retain one
from the subcontractor.

8. Who May Provide the Holdback Bond?
In order to ensure thatlien claim ants are notdeprived of the protection given

to them wunder the present law by the incursion of unreliable sureties, the
Com m ission believes thatthere should be some form of regulation as to who m ay
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undertake the obligations of a surety where the security provided is intended to
operate as an alternative to the holdback system. W e do not propose in this
Reportto specify the form which that regulation should take, nor the scheme by
w hich it should be adm inistered. This can best be done by regulations made
under the Act. We propose, however, that steps be taken to ensure thatno one
may provide the m odified labour and m aterial payment bond intended as an
alternative to the holdback unless he is appropriately certified in accordance with
regulations made under the Act.

9. Who May Sue Upon a Labour and Material Payment Bond?

N orm ally the contractor purchases alabourand materialpaymentbond from
the surety and the bond consists of a covenant given by the surety and the
contractor to the owner to the effect that the covenantors will stand liable to pay
up to a certain sum of money. The bond then provides thatif the contractor pays
the full price of all his labour and m aterial, the covenant will be void; but if the
contractor does not so pay, persons who supplied labour and m aterial and who
contracted directly with the contractor shall be allowed to sue the surety for the
amountby which they are unpaid, always provided that the surety's liability is not
to exceed the amount he covenanted to pay.

The persons who contracted directly with the contractor are his suppliersand
subcontractors. They therefore fall within the terms of such a bond, but sub--
subcontractors do not. However effective the protection given by a bond to the
contractor's suppliers and the subcontractors, the last mentioned classes do not
fall within that protection and their position therefore needs to be considered
separately.

Is the right to sue given to the contractor's suppliers and the subcontractors
effective? Atcommon law, itis doubtful whether it would be, since they are not
parties to the deed. This difficulty has already been foreseen and dealt with,
however, by section 2(39) of the Laws Declaratory Act, R.S.B.C. 1960, c¢. 213, which
provides:

A claimant under a labour and material bond has a cause of action against
the surety named in the bond in the event that the principalnamed in the bond
defaults in his obligations thereunder,and may commence an action against the
surety on his own behalf and on behalf of other claimants to recover the
amount of the claim or claim s.

1f th e Mechanics'Lien Actis am ended so as to provide thata labour and material payment
bond may be an alternative to the lien and holdback system , this provision should
be transferred to the Mechanics' Lien Act.

The Com m ission recom m ends:

1. Where a contractor or a subcontractor obtains a labonr and material payment bond in holdback form, the person employing the
contractor or subcontractor, as the case may be, should be under no statutory obligation to retain a holdback in respect of work
done or materials supplied the payment for which is provided for in the bond; and only moneys in fact retained will be subject to
a lien or charge and such lien or charge will be postponed to the right of the person retaining such moneys to set off against them
any amount additional to the original contract price necessary to complete the original contract in respect of which the moneys were
retained.

2. In these recommendations:

(a) A labour and material payment bond in holdback form is an instrument or obligation binding on a surety whereby
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(z) on the failure of the principal to discharge a debt to a claimant, the surety is liable, up to an amonnt of not less
than 50 per cent of the contract price of the contract between the principal and the obligee, to discharge that debt,
and

(i) on the failure of the principal to cancel or discharge, within seven days from the date of filing, a lien filed in the
manner provided in the Act, the surety is liable, up to an amount of not less than 50 per cent of the contract
price of the contract between the principal and the obligee, to cancel or discharge that lien within fourteen days
Sfrom the date on which it was filed

provided that the total liability of the surety under a labonr and material payment bond in holdback form need not exceed
50 per cent of the contract price of the contract between the principal and the obligee.

(b) "principal” refers to a contractor or subcontractor who obtains a labour and material payment bond in holdback form;

(c) "surety" refers to the person liable on the default of the principal under a labour and material payment bond in holdback
Sorm;

(d) "claimant" refers to a person who contracts with a principal for the doing of work or for the supply of materials;

(e) "obliges" refers to a person who engages a principal in connection with an improvement.

W here the cost to the principal of discharging a lien would be less than the cost to some other party, the liability of the surety under
the labour and material payment bond in holdback form need only extend to the lesser cost in order for recommendation (2)(a)
(i) to be satisfied.

Subject to recommendation 5, where, as a result of a variation in the contract between the principal and a claimant, the liability
of the surety to the claimant wonld be discharged under the general law relating to suretyship, the surety shounld continne liable

unless

(a) before the claimant agreed to the variation he had been given notice by the surety that any proposed variation in the
contract between the claimant and the principal shounld be communicated to the surety, and

(b) either the claimant failed to communicate the proposed variation to the surety or the surety informed the claimant, within

ten days of receiving notice of the proposed variation, that the surety refused to guarantee payment by the principal in
relation to the proposed variation.

Subject to recommendation 7, where, as a result of a variation in the contract between the principal and a claimant, the liability
of the surety to the claimant wonld be discharged under the general law relating to suretyship and the variation is made consequent
upon, or in accordance with, a variation in the contract between the obligee and the principal which wonld under the general law
of suretyship discharge the surety from liability in respect of a gnarantee of the principal's obligations to the obligee, and the surety
has not consented to either variation, the purety should be discharged from liability to the claimant under a labour and material
payment bond in holdback form, but unless these conditions are satisfied the surety should continne to be liable to the claimant
under the bond.

Every instrument intended to or represented to be or purporting to be a labour and material payment bond in holdback form
shonld contain the following statement:

"IMPORTANT WARNING: LIABILITY
UNDER THE MECHANICS'LIEN ACT

“Every intended modification or variation in the contract between the principal and the obligee must be communicated to the surety before
any work is done or any preparations made in respect of the modification. Any intended extension in the time for completion or in the place of
performance should also be communicated before it is agreed to. Failure to comply with this warning may result in the surety's discharge from
obligation under this bond and any performance bond that has been issued and will also result in substantial liability on the part of the owner-obligee
under the M echanics' Lien A ct.”
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The statement should appear in the upper half of the page of such an instrument, either at the top of the page, or under the surety's name
or under the description of the instrument and the statement should be contained in a box, the ontline of which is red in colour.

7.

10.

Failure to comply with the previous recommendation should disentitle the surety from raising in any court of law the defence that
be is discharged from liability under a labour and material payment bond in holdback form by reason of a variation in the
obligation gnaranteed.

When an instrument intended to be or represented to be or purporting to be a labour and material payment bond in holdback form
is unenforceable or fails to satisfy the requirements of recommendation 2 (a)

(a) owing to the provisions of recommendation 5, the obligee shall be subject to the same liability as if he had not been excused
by recommendation 1 from the obligation to retain a statutory holdback, or

(b) for any reason other than the provisions of recommendation 5, the obligee shall be excused from the obligation to retain
a statutory holdback and the provisions of recommendation 1 shall apply, providing that the obligee had a reasonable and
honest belief that the principal had obtained a labonr and material payment bond in holdback form in accordance with
the terms of recommendation 2 (a).

Section 2(39) of thel.aw s D eclaratory A ct, RS.B.C. 1960, c. 213, dealing with the liability of a surety to
claimants, should be contained in the M echanics' Lien A ct.

Machinery shonld be established for determining what persons or corporations are entitled to issue labour and material payment
bonds in holdback form so as to relieve the obliges from the duty to retain a holdback.
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CHAPTER IX THE TRUST

1. General
Section 3(1) of the Act provides as follow s:

All sums received by a contractor or subcontractor on account of the
contract price are and constitute a trust fund in the hands of the contractor or
of the subcontractor, as the case may be, for the benefit of the owner,
contractor, subcontractor, Workmen's Compensation Board, workmen, and
materialmen;and the contractor or the subcontractor,as the case may be,is the
trustee of all such sums so received by him, and, until all workmen and all
materialmen and allsubcontractors are paid forwork done or materials supplied
on thecontractand the Workmen'sCompensation Board is paid any assessment
with respect thereto, shall not appropriate or convert any part thereof to his
own use, or to any use not authorized by the trust.

A trust provision was first introduced into the law of British Colum bia in
1948. It firstappeared as section 18A 'of the Act,and in the 1948 Revision, it be-
came section 19.2 Since the Act was consolidated in 1956° it has appeared as

section 3(1),and is now to be found in the 1960 revision.*

The intention of this provision is to secure to the classes of persons described
in the subsection a measure of protection additional to that provided by the
ordinary law of contract and by the right, where it exists, to obtain a lien against
the owner's interest. The device used to create the additional measure of
protection is to make certain classes of persons owners in equity of contract
moneys and to give them the rights which the beneficiaries under a trust have
against a trustee and anyone into whose hands trust property com es.

A trustprovision was firstadopted in M anitobain 1932, followed by O ntario
in 1942, and New Brunswick enacted the trust provision in 1959. There was little
litigation on these various provisions in the early years of their existence,butover
the last 10-15 years there has been extensive litigation, particularly in British
Columbia and O ntario. In this time, a num ber of uncertainties concerning the
operation of the trust provision have been revealed. Some of these uncertainties
have been resolved by judicial interpretation. others rem ain.

The Buchanan Report on the _Alberta Act, and the Themson Report on the
Saskatchewan Act, b oth recom m ended againstthe introduction of the trustprovision into
the legislation with which they were respectively concerned.

2. Should the Trust Provision Be Retained?

In the working paper, the Com mission pointed out that there had been a
considerable amount of litigation concerning the trust provision, often of a

1. See th e Mechanics' Lien Act Amendment Act, S.B .C . 1948, c. 48, s. 2.
2. See th e Mechanics' Lien Act, R .S.B.C. 1948, c.205.

3. See th e Mechanies' Lien Act, S. B .C , 1956, c. 27.

4. See th e Mechanics' Lien Act, R .S.B.C. 1960, c. 238.
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lengthy and com plicated nature. But the Commission suggested no
recommendation at that time on points of principle. Instead the Com m ission in-
vited subm issions from the com munity and from lawyers. On the basis of these
subm issions, the Com mission does not feel that the repeal of the trust provision
should berecommended. The Com mission has discovered no evidence to suggest
that the existence of a trust is increasing the difficulties of contractors and
subcontractors in obtaining credit facilities from lending institutions. M orecover,
the trust does conform to the general policy of the Actin trying to keep contract
moneys within the framework of the parties to the contract,and itdoesnotappear
to cause any additional slowing down of the flow of funds along the construction
chain.

The Com mission recom m ends:
Retention of the trust provision, but with certain changes in its operation.
3. Analysis of and Recommendations for Change in the Trust Provision
(a)  Relationship between the trust provision and the lien and holdback provisions
(i) __ No lien filed

In Minneapolis-Honeywellv . Empire Brass® it w as argued that where a potential lien claim ant
had failed to file his lien within the tim e lim ited for filing, not only did the lien
claim antlose the rightoflien,he also lostthe rtights conferred upon him under the
trust provision. The Court of Appeal of British Colum bia®held that the right to
assert the existence of a trust was lim ited to persons who held valid claim s of lien,
butthe Supreme Courtof Canada rejected this idea and held thatthe rights of the
trust beneficiary were unim paired by the lapse of the right to claim a lien. Rand
J., giving the judgm ent of the m ajority, said:

Iam unable to feel difficulty about what this language provides. The Act is
designed to give security to persons doing work or furnishing materials in
making an improvement on land. Speaking generally, the earlier sections give
to such persons a lien on the land, but that is limited to the amount of money
owing by the owner to the contractorunder the contractwhen notice of the lien
is given to him. O nly thereafter does he pay the contractor at any risk. For
obvious reasons this is but a partial security; too often the contract price has
been paid in full and the security of the land is gone. Itis to meet that situation
that section 19 [the trust section, now section 3] has been added. The
contractor and subcontractor are made trustees of the contractmoneys and the
trust continues while em ployees, materialmen or others remain unpaid.

Rand J. held thatthe plaintiffs were entitled to be treated as trustbeneficiaries
despite their failure to file a lien. It is therefore settled law that the object of the
trust provision is to provide protection to trust beneficiaries independent of the
protection provided by the existence of the right to claim a lien.

The Com mission agrees with this view. O ne of the mostobvious situations
in which the trust provision may give protection is where the right to file a lien has
lapsed.

5. [1955] S.C.R.694;[1955]3 D.L.R.561 (S.C.C.)

6. [1954] 4 D .L.R.800
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The Com mission recom m ends:

The right to assert the existence of a trust should continue to be unaffected by the fact that the time limited for filing a lien has expired.
(ii) __No lien exists

Section 4 of the Act provides:

N othing in this Act extends to a highway or to any improvement done or
caused to be done thereon by a municipal corporation.

This section has already been discussed in connection with the lien and
holdback provisions. It also raises a problem in connection with the trust. Read
literally, it would mean that no trust of contract moneys was created in a case
where the im provem entconcerned a highway. Butthe Supreme Courtof Canada
in Canadian Bank of Commercev . T. McAvity and Sons 1.4d" h eld that the identical wording in the Onfario
A did not exclude the operation of the trust in the case of highways. The
Com m ission believes that the result of this decision is sound. The reason for ex-
cluding certain classes of property from the operation of the lien provision is that
a right of sale in respect of these classes of property would notbe desirable. But
the trust provision involves no right of sale, and therefore need not be excluded
in the case of the specific types of property in question.

The decision of the Supreme Court of Canada, whilst sound in principle, is
hard to justify on the present wording of the Act. This therefore appears to be
one of these instances where the statute should beamended to bring itin line with
the law .

The Com m ission recom m ends:

Section 4 be amended so as to make it clear that the operation of the trust is
not excluded.

(b)) The time and manner of creation of the trust

The operative words of section 3(1) are as follows:

All sums received by a contractor or subcontractor on account of the
contract price are and constitute a trust fund in the hands of the contractor or

of the subcontractor, as the case may be ... and the contractor or the
subcontractor,as the case may be,is the trustee of all such sums so received by
him

These words designate the moment of receipt of contract moneys as being
the time and manner of creation of the trust. Several problems have arisen
concerning the interpretation of this provision. It is clear that the owner can
never be a statutory trustee within the meaning of section 3(1). As long as the
owner retains dominion over and possession of contract moneys, no trust
attaches. Itis also clear that once the moneys are in the hands of the contractor,
the trustis duly constituted. Butthere are severalinterm ediate possibilities around
w hich difficulties of interpretation have occurred. These willbe dealt with in turn.

7. (1959),17 D .L.R. (2d) 529

8. Mechanies' Lien Act, R .S .O . 1950, ¢c.227,s.2,now repealed.
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(1) __ Garnishment

A creditor who has obtained judgment against his debtor, or who has an
action pending against his debtor may attach debts owed to the judgmentdebtor.’
In order to take advantage of this right,the judgm entcreditor obtains a garnishing
order that all debts owed by a certain person (the garnishee) to the judgment
debtor shall be attached and shall be paid into court in satisfaction of the
judgment. The basic rule of obtaining execution however is that: "E xecution is
subject to the fundam ental principle that the judgment creditor is in no better
position than the judgment debtor so far as the rights of third parties are
concerned and does not acquire a title to moneys or the proceeds of sale
belonging to third parties or subject on their behalf to liens, charges or other

interests." !

The problem created by the right to obtain a garnishing order in the context
of the trust provisions of the Act is this: if a judgment creditor of a contractor
obtains a garnishing orderagainstan owner,therebyattachingadebtdue from the
ownerto the contractor,does the judgmentcreditor receive the sum attached free
from , or subject to the trust?

The argument for saying he takes free of the trust is that the trust only
attaches where money is "received" by the contractor. If the judgment creditor
obtains payment directly from the owner, the contractor never receives it, and
hence the eventrequired to bring the trustinto being neveroccurs. The argument
forsaying thatthe judgm entcreditor receives the sum attached subjectto the trust
is that, in accordance with the fundam ental rule, the judgment creditor can have
no better right than the judgm entdebtor has,and since the judgmentdebtor can
never obtain the money free of the trust, it follows the judgm ent creditor takes
subject to the trust.

In  Castelein v . Bousx," by a hare m ajority of three to two, the M anitoba Court of
Appeal held that where money was owed by an owner to a contractor, and a
judgm ent creditor of the contractor issued a garnishee sum mons against the
owner, the creditor was entitied to receive payment of the money owod to the
creditor free of the trust which would attach if and when the contractor received
payment. The majority held that the trust did not com e into being until contract
money was "received" by the contractor and since the offect of the garnishee
order was that the money would never bo received by the contractor, the trust
never attached to the contractm oney. The dissentients on the other hand feltthat
the judgment creditor could not stand in any better position than the judgment
debtor would have done vis "a vis the debt,and since the judgmentdebtor could
only receive it subject to the rights of trust beneficiaries, so must the judgment
creditor. As Robson, J.A. putit (with whom D ennistoun, J.A. concurred):

The test in garnishee issues where there are third party claims is the one
found in the general rule thatapplies to all classes of execution,namely, can the
debtor honestly deal with the debtor property as his own, without violation of
the rights of others? Campbell v. Gemmell (1890), Yan. R. 355; Stobart v. Axford (1893), 9
Man. R.18,atp.21.

9. See Attachment of Debts Act, R .S . B .C. 1960, c.20,s.3.

10. Crossley Vaines on Personal Property, 4" ed. 1967, p. 437, citing Re Standard Manufacturing Co., (1891) 1 Ch.
627; ReOpera Ltd, (1891) 3 Ch.260; Jennings v . Mather (1902) 1 R.B. 1.

11. (1934) 3 D.L.R.351 (Man. C.A.)
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In Mike's Roofing & Insulation Ltd.~ . Horden Schultz,)> C .C .J. follow ed the m ajority in Castelein v . Boux,"
holding that moneys owed to a contractor by an owner-garnishee were not trust
moneys and the plaintiff, a judgm ent creditor of the contractor, was entitled to
payment out of the moneys paid into court under the attachment order.

The Com mission believes that the result brought aboutby these decisions is
inconsistent with the policy of the trustprovision. W ith regard to the rights of the
trust beneficiary, the trust provision draws a clear distinction between the position
of the owner on the one hand and the contractor and subcontractor on the other.
Butin order to prevent that distinction from being circum vented, it is necessary
to elim inate the availability of a procedure which, though nominally against the
owner is in substance aim ed at recovery from the contractor. Ifitis accepted that
the contractor's and subcontractor's right of disposal of contract moneys should
be subject to a trust, logic requires that the right of execution of a judgment
creditorofthe contractororsubcontractor be tailored to accord with the existence
of the trust. Under the present law, the judgment creditor has a better right
against the owner-garnishee than he would have against the contractor or
subcontractor who is indebted to him . The effect of the existence of such a right
is to defeat the policy of the trust provision.

The Com mission recom mends:

W here moneys owing to a contractor or subcontractor wonld, if paid to the contractor or subcontractor, be subject to a trust under section
3(1) of the Act, such moneys shall not be subject to attachment under the A ttachm ent of D ebts A ct, RS.B.C. 7960,
¢. 20.

(i1) _ Payments to a trustee in bankruptcy

A problem sim ilar to that caused by the issue of garnishment proceedings
may arise in relation to payments of contractmoneys owed to the contractor and
made by the ownerto the contractor's trustee in bankruptcy. Have such paym ents
been "received" by the contractor so as to render them subject to a trust, or does
the trustee in bankruptcy take free of the Mehanics' Lien Act trust?

In Re Walter Davidson'* the owner, after satisfying lien claim s, paid the balance of
moneys owing to the contractor to the contractor's trustee in bankruptcy. There
were howeveranumberofunpaid subcontractors who had supplied materials and
services on the project and who did not have valid claims for liens. These
subcontractors asserted that the trustee in bankruptcy was not free to apply the
contractmoneys received from the owner to the claims of the generalcreditors of
the contractor, but must hold these funds subject to a trust in favour of the
subcontractors. The trustee in bankruptcy applied to the O ntario Supreme Court
in bankruptcy for directions. For the generalcreditors itwasargued thatsince,on
the date of the bankruptcy,the moneys had notbeen "received" by the contractor,
no trust had attached by that date. A fter that date, no trust was capable of
attaching since the creditor's right had already crystallized. Consequently, it was
argued, the moneys owing to the contractor fell into the estate of the contractor
and were available for distribution am ongstthe general creditors. Smily J., citing
Minneapolis-Honeywell stated that he understood Rand, J. to be "saying, in effect, that

12. (1965) 46 D.L.R. (2d) 595 (Co.Ct.,B.C.)
13. Supra
14. (1957),10 D .L.R. (2d) 77
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moneys paid on accountofthe contractare subjectto or im pressed with the trust
whether or not they are actually, that is physically received by the contractor or
The learned judge concluded: "It seem s clear therefore that this

subcontractor.'
money is not the property of the bankrupt which is divisible am ongst its general
creditors under the Bankruptey Act R.S.C. 1952, c. 14, at least until the beneficiaries
under the trust are paid."

This decision is in line with the general policy of keeping contract moneys
w ithin the construction chain.

The Com mission recom mends:

No change be made in the Act with regard to priorities as between the trustee in bankruptcy of a trustee under section 3 and a beneficiary
of the trust on the basis that the present law provides that the trustee in bankruptcy who receives moneys, which are earned in respect of an
improvement, from the owner, receives them subject to the trust.

(1i1) __Assignment

Itis com mon practice for a person who borrows money to make assignm ent
of presentor future accounts as security for theloan. Again,someone who wishes
to keep open a line of credit with his supplier may be required to make an
assignment of accounts as security for the sum owed to the supplier. W here a
contractororsubcontractor makes an assignm entofaconstruction contractdebt,
the problem of priorities as between trust beneficiary and assignee arises. If the
debtoristhe ownerand the contractor makes an assignm entto a third party, is the
subject of the assignment trust moneys in the hands of the assignee or does it
escape the trust provision on the ground thatthe contractor has never "received"
the money within the meaning of the trust provision?

One of the earlier cases to go to the Supreme Court of Canada on this
problem was Minneapolis-Honeywell Regulator Co. 1td. v . Irvine and Reeves 1td." is in that case a
subcontractor entered into contracts to install heating systems on four projects,
each with a different general contractor. The defendant was a plumbing and
heating wholesaler and supplied the main requirem ents of the subcontractor both
generally and in connection with the four particular projects. The subcontractor
was indebted to the supplier by almost $20,000. The supplier, being concerned
abouttheindebtedness,persuaded the subcontractorto makeageneralassignment
of presentand future book accounts to secure the sum then owing. The supplier
then gave notice of the assignm ent to the various generalcontractors and moneys
owing to the subcontractor, both generally and on the four particular projects,
were thereafter paid in the form of cheques payable jointly to the subcontractor
and supplier. The plaintiff was engaged by the subcontractor to do a portion of
the work in connection with the four particular projects. Eventually, the
subcontractor went into liquidation at which time he was still indebted to the
plaintiff in respect of the plaintiff's work on the four projects. The plaintiff now
claim ed that m oney received by the defendantsupplier by way of assignm ent was
trustmoney to be held for the benefit of the plaintiffin so far as it was paid by the
general contractors of the four particular projects on which the plaintiff had been
engaged.

Thus,the question was whetherornotmoneys,owed to a subcontractor and
paid to the subcontractor'ssupplierunderthe assignm entconstituted trustm oneys
in the hands of the supplier.

15. [1955] S.C.R.694;[1955] 3 D.L.R.561
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Davey J."and the Court of Appeal” thought they did not. As the Act was

organized at this tim e, section 19 was the trust section and section 16 provided:
"N o assignment by the contractor or any subcontractor of any moneys due in

respect of the contract shall be valid as againstany lien given by this A ct."

18

Davey,
J. tem arked in the course of his judgm ent:

The Legislature when enacting s. 19 did not extend s. 16 by providing that
no assignment should be valid against any trust set up by the new section, as 1
think it would have done if that had been its intention."

The Supreme Court of Canada disagreed with this view. Rand, J. said:"
...l cannotinterpret the word “received” in s. 19 as not including money
paid to an assignee. The money 'received' on account of the contract is the
same as that paid by the contractor: payment the correlative of receipt. The
assignee acts through the right and power of the assignor; and the receipt by
him is likewise that by the creditor. If this were not so, the entire purpose of
the section could be nullified by an assignment contem poraneous with the
contract ... I have no doubt that no assignment can destroy the rights created
by s. 19 in the moneys so paid over."

In addition to this decision of the Supreme Courtof Canada,an amendment
has soon introduced into the British Columbia Act. Section 16, the section which
previously dealt with the priority of liens, has been reworded and has become
section 19(1). Itnow reads:

N o assignment by the contractor or subcontractor of any moneys due in
respect of the contract is valid as against any lien or trust created by this Act.

Since the decision in the Mimneapolis-Honeywel”® case there have been many
subsequent decisions that have affirm ed the principle that an assignee of moneys
takes subject to a trust which would attach to these moneys in the hands of the
assignor. The Com mission agrees with this position. The general policy of the
trust provision is to keep contractmoney within the construction chain. To allow
assignees of contract moneys to retain these moneys free of the trust would offer
a ready opportunity of defeating policy of the trust provision.

The Com mission recom mends:

A provision similar to the present section 19 (1) be retained, according to which "'no assignment by the contractor or subcontractor of any
moneys due in respect of the contract is valid against any ... trust created by this Act.”

(iv)  Repayment of loans obtained for the purpose of financing an improvement

The general policy of the trust provision is to prevent people in the
construction chain from diverting contractmoneys to auseunconnected with the

16 [1954] 1 D.L.R.G6G78

17. [1954] 4 D.L.R.800

18. Supra, p. 68.

19. [1955] 3 D.L.R.561 atp.562
20. _ Swupra

-100~



construction project. A consistentrecognition of thatpolicy requires thatdevices
such as garnishmentand assignmentnotbe allowed to defeatthe trust. Butatthe
sam e time,care mustbe taken to ensure thatthe operation of the trustisnotm ade
so rigid thata statutory trustee can never obtain finance because the incidence of
the trust makes the risk of lending to him too great.

A situation that has occurred from time to time, and willno doubt continue
to occur,is one in which the contractor wishes to pay his subcontractors, but he
has not yet received sufficient money from the owner to do this. The contractor
then obtains a loan from his bank to pay the subcontractors. The expectation of
the parties here is that when the owner eventually pays the contractor, the
contractor will pay off his debt to the bank. If, in this situation, there are still
scme unpaid trust beneficiaries, they might wish to claim as trust moneys the
moneys received by the bank. The Com mission believes that in this situation, to
the extent that the money received by the bank represents repayment of a loan
made to inject money into the construction chain, the bank ought to be able to
retain that money free of the trust im posed by section 3.

The presentlaw on this subjectis quite com plex. The leading case is John M. M.
Troup Ltd. v . qua/BaméafCanada.m The general principle contained in this case is that where
a bank receives money in good faith from its custom er in the ordinary course of
business with no notice of any actual or intended breach of trust, the bank may
appropriate the moneys received to the customer's debt, and the fact that the
moneys were in fact trust moneys in the hands of the contractor does not affect
the position of the bank. This principle is part of the generallaw of banking and
as such warrants no separate treatm ent in the Mechanics' Lien Act.

In the working paper, the Com mission had tentatively recom mended that
where a person lends money for the financing of a particular building projectand
receives an assignment, from the borrower, of contract moneys payable or to
become payable to the borrower, the lender should be entitled to retain these
contract moneys, up to an amount equal to the sum lent for the purpose of the
particular project, in priority to the trust beneficiaries.

A sim ilar provision is contained in the O ntario Act. Section 2(6) of that Act
states:

N otwithstanding anything in this section [the trust section], where money is
lent to a person upon whom a trust is imposed by this section and is used by
him to pay in whole or in part for any work done, for any materials placed or
furnished or for any rented equipment, trust moneys may be applied to
discharge the loan to the extent that the lender's money was so used by the
trustee, and any sum so applied shallbe deemed notto be an appropriation or
conversion to the trustee's own use or to any use not authorized by the trust.

The Com mission recom m ends:
The Act should contain a provision similar to section 2(6) of T he M echanics' Lien A ct, S.0.7968-69,c. 65.
(¢) __The limitation period

There is at present no limitation period provided in the Act for the
enforcement of the trust provision. The effect of this is presum ably that the

21. [1962] S.C.R.487;(1962),34 D .L.R.(2d) 556
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provisions of the Trustee Ac’* and the Statute of Limitations> govern the period within which
an action for breach of trust mustbe brought. The Com mission believes that the
rights provided by the Actrequire a speciallim itation period. These rights confer
a special privilege. Itis reasonable to ask of the recipient of that privilege thathe
bring his action prom ptly.

T he Ontario Acthas recently incorporated a special lim itation period which deals
with certain claims brought undor the trust provision. It provides in section 3
that:

N o action to assert any claim to trust moneys referred to in section
2 [the trust provision] shallbe com menced againsta person upon whom

a trust section except,

(a) in the case of a claim subcontractor in cases in clauses b, c,
and d within nine months after the completion or
abandonment of the contract or subcontract;

(b) in the case of a claim for m aterials, within nine months after
the placing or furnishing of the last m aterial;

(c) in the case ofaclaim for services, within nine months after the
com pletion of the service; or

(d) in the case of a claim for wages, within nine m onths after the
last work was done for which the claim is made.

The Com m ission feels that this provision does notgo far enough. Firstly,itdoes
not affect the Ilim itation period for actions against the statutory trustees
them selves. Secondly, it does not affect the lim itation period for actions against
parties into whose hands trust funds are alleged to com e, if the indebtedness to
w hich the trust funds have allegedly been appropriated arose as a result of the
supply of goods or services.

In short, the provision only protects banks and other lending institutions.

In the working paper the Com mission suggested thatthe period of lim itation
should, as in the Ounfario Act, be nine m onths. In the light of subm issions received,
however, the Com mission has decided to increase this period to one year. This
decision is not the result of any major change of thinking as to policy. It sim ply
reflects the factthatthe year is a sim pler figure and im poses perhaps less strain on
the memory.

The Com m ission recom m ends:
There should be a limitation period of one year in respect of all claims by a beneficiary under the trust, and the period should run from the
time of completion, abandonment, or other discharge of the contract, or of the completion or abandonment of the improvement, in respect

of which the claim arose.

(d) __Payment to trust beneficiaries

22. R.SB.C.1960,¢c.390,s.93.

23. R.S.B.C.1960,C.370.
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Itwas pointed outin connection with the paymentofcontractmoneys to lien
claim ants that there is under the present law no requirement that the payee
appropriate the contract moneys to the debt due on the job in respect of which

“ The Com m ission recommended that there

the moneys were made available.?
should be an autom atic appropriation in such citcum stances. The Com m ission
believes thatthe sameappropriation should occurautom atically in the case of trust
funds,so thatwhen acontractor paysasubcontractoroutofcontractmoneys that
have become available on a particular job, the payer's duties of trustee are protanto
discharged. N o furtherrecom mendation would benecessary to achieve thisresult,
since the form of the recom mendation made in connection with the payment of

lien claim ants® would bring about the result suggested here.
(e)  Relations between the trustee and beneficiaries inter se

M ost of the problem s that may arise in determ ining the duties of the trustee
to his beneficiaries and the method by which the trustee is able to discharge these
duties rem ain unsolved. The main problem is thelack of guidance given in section
3(1) as to whatexactly was intended. The persons designated trustees of contract
The beneficiaries of the trust are

moneys are the "contractor or subcontractor.'
"the owner, contractor, subcontractor, W orkmen's Compensation Board,

' The mostsignificantobservation to be made about

workmen,and materialm en.'
this is that the list of beneficiaries includes the trustees them selves and itincludes
one party who stands entirely outside the project viz. the W orkmen’s
Compensation Board. Standing alone, that provision might create a difficulty in
terms of establishing priority as between trustee-beneficiaries and non-trustee
beneficiaries, quite apart from the fact that nothing is said as to ranking the
different classes of beneficiaries. But in an apparent attem pt to resolve that

"until all workmen and all

problem , the section goes on to provide that
m aterialm en and all subcontractors are paid for work done or material supplied
on the contractand the Workmen's Compensation Board is paid any assessment

the contractor or subcontractor "shall not appropriate or

with respect thereto,'
convert" any part of the contract moneys "to his own use, or to any use not
authorized by the trust." The position of the subcontractor is remarkable. H e is
a trustee and a beneficiary. He is also told that subcontractors must be paid
before he (the subcontractor) can appropriate any of the money. An alarming
proposition.

In dealing with problems of garnishment, assignment and the trustee in
bankruptcy,the Com mission has sought to say som ething about the outer lim its
of the trust. The question under consideration now is that of the relations interse
between the various parties to the trust. There are severalaspects of this difficult
problem , however, which the Com mission suggested is its working paper could
suitably be the subject of recom mendations. They include the problem of the
relationship between the doctrine of privity of contract and the existence of a
trust; and the problem of priorities as between trust beneficiaries.

The significance of the form er m atter lies chiefly in the decision of D ryer J.
in Crane Canada Ltd. v . McBeath Plumbing & Heating 1.4td.* In that case, his lordship, following the

24. Supra, p. 75
25. 1bid
26. (1965), 54 W .W .R.119 (B.C.S.C.)
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judgment of the Court of Appeal of M anitoba in Roya/ Bank v. Wilson,” hold that the
trust created by section 3(1) applies for the benefit of beneficiaries who contract
directly with the person alleged to be trustee, but not for the benefit of persons
who claim under the person who contracted directly with the person alleged to be
trustee. Thus, if the contractor holds contract moneys on trust, the beneficiaries
are the subcontractorsand suppliershe em ployed,butnotthe sub-subcontractors
and the suppliers em ployed by the subcontractor. Correspondingly,once the trust
moneys come into the hands of the subcontractor,a trustattaches in favour of the
subsubcontractors and suppliers em ployed by the subcontractor. The situation
might aptly be sum marized as one of "privity of trust."

The Com mission feels that the principle of pavity of trust, in the context of
th e Mechanics'Lien Act, is a sound one. D ryer,]J. based his decision on a construction of
the wording of the trust section of the Act. W hilst this construction of section 3
of the Act can he supported, the section is so badly drafted that a quite different
construction could also he supported. The section should be revised in such a way
as to indicate clearly that contractors and subcontractors are trustees only of
people they them selves em ploy, and of the W orkmen’s Com pensation Board.

The Com mission recom mends:

Section 3(1) of the Act [the trust section] should be redrafted so as to reflect the decision of Dryer, . in C rane Canada L td.
#.M cBeath Plum bing & H cating L td.? and should accordingly provide that a contractor or a subcontractor
who holds moneys in trust under the section is a trustee only for persons he employs in connection with the improvement, and for the
Workmen's Compensation Board.

The second matter referred to above, that of priorities as between trust
beneficiaries, was mentioned in the Com mission's working paper. It was
tentatively recom m ended thatthe priorities should be the sam e as these contained
in section 40 of the Actin relation to liens. This question takes on som ething of
a different aspect however in the light of the privity of trust doctrine. The
situation in which all the parties who were involved in the construction project
claim against the contractor as trustee cannot arise, aid so there is no need to
determine what should be the priorities in such a situation. The contractor and
subcontractor are both beneficiaries under the trust provision,butthe clearintent
of section 3 seem s to be that all other trust beneficiaries enjoy priority over the
contractor;and the effect of giving persons who claim under the subcontractor a
rightto treatthe subcontractor as trustee is likely to ensure these claim ants priority
over the subcontractor. The major priority difficulties seem therefore to have a
straightforward answer once the privity of trust notion is accepted. W e have
accordingly refrained from makingany recom m endation in connection with priori-
ties as between beneficiaries under the trust.

(f) Should the owner be a trustee of moneys before payment to the contractor?

The Amalgamated Construction Association of British Colum bia subm itted
to the Com m ission thatthe attachm entofthe trustshould be extended to moneys
in the hands of the owner. The Com mission also received sim ilar suggestions
from lawyers. The Com mission feels, however, that this is unnecessary if the
other recom mendations contained herein in connection with the trust are
accepted. They will ensure that assignm ents by the contractor do not allow the

27. (1963),42 W .W .R. 1

28. (1965),54 W .W .R. 119 (B.C.S.C.)

-104-



moneys to escape from the construction chain and that the contractor's creditor
cannot obtain the funds free of the trust by garnishing the moneys.

There are no doubt other protections in addition to these that could be
obtained by making the owner a trustee, but the Com mission feels that the
adm inistrative difficulties likely to be involved in determ ining the rights of the
various parties if the owner were made a trustee outw eigh the additional possible
advantage of making him a trustee. In the case where the owneris being financed
entirely by a mortgagee, these difficulties would not be great. In the case where
the owner was financing him self, it would be extrem ely difficult to know at what
point the trust attached to what moneys. The Com mission therefore makes no
recommendation in connection with the owner being treated as a trustee.
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SUMMARY OF RECOMMENDATIONS

The recommendations of the Com mission are set out below.

(S8}

The definition of a subcontractor should be amended to ensure that a
person norm ally in the position of a subcontractor be treated as such for
the purposes of determ ining priority amongst com peting lien claim ants.

The definition of a subcontractor be altered so as to make clear that
m aterialm en are excluded from the definition.

The definition of a subcontractor be extended to cover persons who hire
out equipment for use in connection with an im provement on land.

The following is a suggested draft of the definition of a subcontractor:
"Subcontractor" means a person, other than a workman, who

(a) contracts with or is em ployed by the contractor or under him by
another subcontractor or an agent of a contractor or subcontractor
to do work upon an improvement or both to do work upon an
improvement and to place or furnish m aterial for the making of an
improvement; ofr

(b) rents equipment, with or withoutan operator, for use in the making
of an im provem ent;

and a person may beasubcontractor within the meaning of this definition
even though he contracts directly with the owner, if the work norm ally
undertaken by acontractoris being undertaken by the owner,and in such
a case the person shall not be treated as a contractor.

Architects and engineers should be included within the range of persons
able to claim a lien and the definition of the services for which they are
entitled to claim should include all work done in connection with an
improvement, whether or not the work was done prior to the
commencement of construction.

A provision similar in term s to section 10 of TheMechanics' Lien Act1968-69, S.O . C .
65,be added to the British Columbia Act. 1t provides:

Save as herein otherwise provided, where the lien is claimed by any person
other than the contractor, the amount that may be claimed in respect thereof is
lim ited to the amountowing to the contractor or subcontractor or other person
for whom the work has been done or the materials were placed or furnished.

The amount necessary to discharge all liens arising under a person from
whom a holdback was retained should not exceed the amount of the
holdback, provided it is equal at least to 15 per cent of the value of the
work done and materials supplied in connection with the contract
between the person who retained a holdback and the person engaged by
that person.
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10.

11.

12.

13.
A ct:

Section 21(6) be amended so as to apply only to the 15 percent holdback
and not to additional sum s that are in fact retained.

Section 21(1) should be amended so as to provide that where there is
evidence to suggest that the contract price is abnorm ally low having
regard to the amount of work agreed to be done, and it appears that the
owner and contractor did not dealatarm's length, the holdback shall be
calculated on the basis of the actualvalue ofthe work done;and evidence
of the actual value of the work done may be adduced for this purpose.

W here no appropriation of moneys paid by the payor to the payee in
connection with an im provement is made (whether it be contractor to
subcontractor and m aterialm an, or subcontractor to sub-subcontractor
and materialm an,or sub-subcontractor to materialm an),the moneys paid
shall be deemed to be appropriated to the debt due to the payee in
connection with the im provement in respect of which the moneys
becam e available; and in any proceedings brought under the Act, any
party should be entitled to adduce evidence to the effect thata particular
payment received by a lien claim ant was in fact a payment of money in
connection with the im provement in respect of which the lien claim ant
claim s a lien.

A lien registered within the tim e lim ited for the registration of liens shall
be enforceable against a purchaser of the land subject to the lien, even
though itwasnotregistered atthe tim e the purchaser obtained title to the
land; and the Act and the Land Registry Act;, R.S.B.C. 1960, c. 208, s. 38(1)(g)
should be amended to make absolutely clear that this is so. The reference
in section 38 (1) to mechanics'liens should be taken out of clause (g) and
anew clause added to section 38(1) which provides that any mechanics'
liens registered within the time for the registration of liens under the
Mechanies' Lien Act shall be valid against the registered owner of the land,
whether ornot he was the registered owner at the time the right to a lien
arose.

(1) The incorporation into the law of this Province of a provision sim ilar
to section 16 of The Builders' Lien Act, R .S.A . 1970, C. 35, with the amendment
thatthe operative period for the filing of liens should be ninety-three days
and for the release of holdbacks it should be one hundred days.

(2) The Act should provide that, notwithstanding recom mendation (i),
the latest tim e at which liens may be filed should be thirty-one days after
com pletion or abandonment of the im provem ent.

The following is a suggested draftofthe presentsections 21 and 23 of the

21. (1) N otwithstanding section 6
subcontractor or other person primarily liable upon any

the owner, contractor,

>

contractunder or by virtue of which a lien may arise shall retain
a holdback for a period of time known as the holdback period.

(2) The holdback shall be retained for the holdback period
irrespective of whether any contract to which subsection (1)
appliesprovides forpartialpaymentsorpaymenton com pletion
of the work;
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21X.

(3) The holdback is an amountequal to fifteen per cent of the
value of the work,service and m aterials actually done,placed or
furnished, as described in section 5, in performance of a con-
tract under or by virtue of which a lien may arise;

(4) The value of the work, service and m aterials referred to in
subsection (3) shall be calculated upon evidence given in that
regard on the basis of the contract price; but where there is no
specific contract price, or where there is evidence to suggest
that the contract price is abnorm ally low having regard to the
amount of work agreed to be done and it appears that the
owner and the contractor did not deal at arm's length, the
holdback shall be calculated on the basis of the actual value of
the work,service and m aterials and evidence of the actualvalue
may be adduced for this purpose;

(5) A lien is a charge upon a holdback required to be tetained
by subsection (1) such that each holdback is charged with
payment of all persons em ployed by or under the person from
whom the holdback was retained;

(6) All payments up to ecighty-five per cent of the value of
work, services and m aterials calculated in accordance with
subsections (3) and (4) made in good faith by a person required
to retain a holdback to a person entitled to file a claim of lien
shall discharge protanto any such lien;

(7) Payment of a holdback required to be retained by
subsection (1), (including the holdback retained by an owner
from a contractor or, if there is no contractor, from a
subcontractor,in respectofasubcontract falling within section
21Y (2)) may be made after expiry of the holdback period and
all liens and charges of the person to whom the holdback is
paid, or of any person em ployed by or under the person to
whom the holdback is paid,are thereby discharged unless in the
meantime a claim of lien has been filed or proceedings have
been commenced to enforce any claim of lien or charge against

the said holdback.

(1) In this section and in sections 21Y and 23 "supervisor"
means an architect, engineer or other person upon whose
certificate paym ents are to be made under a contract or
subcontract;

(2) A subcontractormay atany tim e after the com pletion of his
subcontract dem and a certificate of com pletion of the subcon-
tract from the supervisor, which demand shall be made in
w riting and may be delivered to the supervisororsentto him by
registered m ail with postage fully prepaid and a copy of the
demand shall be given to the owner or his agent, or sent to the
ownerorhisagentbyregistered m ail with postage fully prepaid;

(3) The supervisor to whom the demand is addressed shall

w ithin ten days of the making of the demand, and if he is satis-
fied that the subcontractis com pleted, issue and deliver to the
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21Y.

23.

subcontractor a certificate of com pletion of the subcontract;

(4) If the supervisor neglects or refuses to issue or deliver the
certificate of com pletion within ten days or if there is no
supetvisor, the court may, upon application of the
subcontractorand upon being satisfied thatthe subcontracthas
been com pleted, make an order that the subcontract has been
com pleted upon such term sand conditions as to costs or other-
wise as seem just, and the order has the same force and effect
as a certificate of com pletion issued by asupervisor would have.

(1) W here no certificate of com pletion has been issued by
a supervisor, and where no order of the court has been
made,to the effectthata subcontracthas been com pleted,

(a) if the owner engaged a contractor, the holdback period is
the forty days next after the contract between the
contractorand the owner has been com pleted,abandoned
or otherwise determ ined;

(b) if the owner did not engage a contractor, the holdback
period is the forty days next after the im provement has
been com pleted or abandoned.

(2) W here a certificate of com pletion has been issued by a
supervisor, or where an order of the court has been made, to
the effectthata subcontracthas been com pleted, the holdback
period in relation to that subcontract and all work, service or
m aterials actually done, placed or furnished in connection with
it,is the one hundred days nextafter the issue of such certificate
or order, unless the forty day period referred to in subsection
(1) expires before the one hundred day period referred to in this
subsection, in which case the forty day period referred to in
subsection (1) is the holdback period notwithstanding the issue
of a certificate or order of the court that the subcontract has
been com pleted.

(1) W here no certificate of com pletion has been issued by a
supervisor,and where no order of the court has been made, to
the effect that a subcontract has been com pleted,

(a) if the owner engaged a contractor,

(1) a claim of lien of a contractor or subcontractor may
be filed in the manner provided in this Act at any
tim e after the contractor subcontracthas been made,
butnotlater than thirty-one days after the contractof
the contractor has been com pleted, abandoned or
otherwise determ ined ;.

(i) a claim of lien for m aterials supplied may he filed in
the manner provided in this Actatany time after the
contract to supply the materials has been made, but
notlater than thirty-one days after the contractof the
contractor has been completed, abandoned or

-109-



(2)

otherwise determ ined;
(b) if the owner did not engage a contractor,

(1) a claim of lien of a subcontractor may be filed in the
manner provided in this Act at any time after the
subcontract has been made but not later than
thirty-one days after the im provement has been com -
pleted or abandoned;

(ii) a claim of lien for m aterials supplied may be filed in
the manner provided in this Actatany time after the
contract to supply the materials has been made, but
not later than thirty-one days after the im provement
has been com pleted or abandoned.

W here a certificate of com pletion has been issued by a
supervisor, or where an order of the court has been made, to
the effect that a subcontract has been com pleted,

(a) a claim of lien of the subcontractor may be filed in the
manner provided in this Actat any tim e after the subcon-
tract has been made, but not later than ninety-three days
after the issue of the certificate or order of the court;

(b) a claim of lien for m aterials supplied in connection with
the subcontract may be filed in the manner provided in
this Act at any time after the contract to supply the
m aterials has been made, but not later than ninety-three
days after the issue of the certificate or order of the court;

unless the thirty-one day period referred to in subsection (1)
expires before the ninety-three day period referred to in this
subsection,in which case the thirty-one day period shallreplace
the ninety-three day period notwithstanding the issue of a
certificate or order of the court that the subcontract has been
com pleted.

The present section 21(3) should be redrafted as follow s:

A claim of lien of a workman may be filed in the manner
provided in this Actatany time during the performance of the
work, but notlater than thirty-one days after the last work has
been done by him for which the lien is claim ed,except for a lien
claim ed in respect of a mine or quarry, when the time herein
before mentioned shall be sixty days; butno workman shall be
held to have ceased work on an improvement until the
com pletion of the same if he has in the meantime been
em ployed upon any other work by the same contractor or
sub-contractor.

The present section 21(4) should be redrafted as follow s:

Every lien or charge in respect of which a claim of lien is
not filed in the manner and within the tim e provided in this Act
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14.

15.

16.

17.

is extinguished.
D efinitions:

1. Abandonment means the expiry of a period of thirty
days during which no work has been done in
connection with the contract or im provem ent, as the
case may be, unless the cause for the cessation of
work was and continued to be a strike, lockout,
sickness, weather conditions, holidays, order of a
court, a shortage of materials, or other such Ilike
cause; and abandoned has a corresponding meaning.

2. A certificate of com pletion of a subcontractissued by
a supervisor is deem ed to be issued on the date on
w hich it is issued, providing the subcontractor and
the ownerboth receive copies of the certificate within
ten days of the date of issue; but if either the subcon-
tractor or the owner does not receive a copy within
the ten day period, the certificate is deem ed to be
issued on the later of the dates on which the
subcontractor and the owner receive a copy of the
certificate.

The present section 21(5) should be redrafted as follow s:

The provisions of this Act relating to holdbacks apply to
every contract in respect of which a lien is capable of arising
under this Act notwithstanding any term to the contrary
contained in such contract.

The Act should be amended so as to provide that in the case of the
supply of materials in respect of a mine or quarry, a claim of lien may be
filed notlater than 60 days after the last m aterials have been supplied by
the lien claim ant to the mine or quarry, regardless of whether all, part or
none of the materials were supplied pursuantto a prevenientagreem ent.

The holdback provisions of the Actshould be amended so as to provide
thata holdback in respectof the supply of materials,or in respectof work
donebyaworkman,in connection with amine or quarry shall be retained
for a period of seventy days after the last materials have been supplied,
placed or furnished to the mine or quarry or the last work done on the
mine or quarry.

The definition of "com pleted" in section 2 of the Act be amended so as
to make clear thatitincludes im provem ents as wellas contracts in respect
of im provem ents.

The adoption of the following definition of substantial performance:

For the purposes of this Act, a contract shall be deemed to be
substantially performed or an im provem ent substantially com plete.

(a) when the work or a substantial part thereof is ready for use or is
being used for the purpose intended, and
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(b) when the work to be done under the contract is capable of
com pletion or correction ata cost of not more than

(1) three per cent of the first $250,000 of the contract price,
(ii) two per cent of the next $250,000 of the contract price, and

(iii) one per cent of the balance of the contract price.

For the purposes of this Act, where the work or a substantial part
thereof is ready for use or is being used for the purpose intended and
where the work cannot be com pleted expeditiously for reasons beyond
the controlof the contractor,the value of the work to be com pleted shall
be deducted from the contract price in determining substantial
performance.

18. (1) For the removalof doubt,the Act should make clear that the giving
of security to procure the cancellation of a lien does not deprive the
owner of the protection given to him by section 6.

(2) The contractororany person liable on any contractin connection with
the im provem ent be allowed to provide security.

19. (1) The addition of a new section to the Act in the following term s:

(1) W here aclaim oflien has been filed in accordance with section 24 of
this Act,the owner, the contractor, a subcontractor or a mortgagee
authorized by the owner to disburse the moneys secured by a
mortgage may,

(a) Dby interlocutory application in any proceedings that have been
commenced to enforce a lien, ot

(b) on application by originating notice of m otion;

pay into court the aggregate amount which may be recovered by all
lien claim ants.
(2) Payment into court ordered under subsection (1) discharges the
owner from any liability in respect of liens and

(a) the money paid into court stands in the place of the land, and

(b) the order shall provide that the liens be rem oved from the title
to the land concerned.

(3) W here an application has been made in accordance with subsection
(1) and the liens have been rem oved in accordance with subsection (2), if
additional liens are then filed, application may be made in accordance
w ith the procedure laid down in subsection (1) to have the additionalliens
rem oved in accordance with the provisions of subsection (2)on payment
into court of whatever additional sum , if any, is necessary to bring the
amount in court up to the aggregate amount recoverable by all lien
claim ants.
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(4) On application under subsection (1) or (3), the court may

(2)

(2)

(b)

(¢)

hear and receive such evidence, by affidavit or viva voce ofr
otherwise, as it considers necessary in order to determ ine the
proper amount to be paid into court,

direct the trial of an issue to determine the amount to be paid
into court, and

refuse the application if it is of the opinion that the
determ ination of the aggregate amountwhich mayberecovered
by lien claim ants should be made at the trial of the action.

Section 30(1) of the Act should be amended so as to provide:
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20.

21.

22.

24.

25.

26.

27.

.a claim of lien or liens for any amount may be enforced by action in
the Court or an application made according to the practice and procedure
of the Court ...

(1) The plaintiff in a mechanics' lien action may com mence suit in the
Suprem e Courtof British Colum biaif the amountin issue exceeds $3,000
and if the plaintiff elects to begin such an action in the County Court, the
defendant should be given the right to have the matter transferred to the
Supreme Court of British Colum bia.

(2) Forthe purpose of recom mendation (i), the "am ountin issue" should
mean the totalam ountin issue in a consolidated lien action,so thatwhere
there are severallien claimants,none of whom individually claim $3,000,
but who collectively claim an amount in excess of $3,000, the action
should be triable in the Supreme Court of British Colum bia.

W ith the consent of all parties, a m echanics' lien action may be brought
in any County Court. But in the absence of such consent, the action
should be started in the county in which the land alleged to be subject to
a lien is situated and any part should then be able to request a change of
venue.

Section 26(2) should be am ended so as to allow the owner or his agent to
send to the lien claimanta notice to commence an action,and Form II of
the Schedule to the Act should be amended accordingly.

W here a lien has been cancelled as a result of security having been given
in accordance with section 33 or where a lien has been removed as a
result of paymentinto courtof the aggregate amountrecoverable by lien
claim ants, it should not be necessary for the lien claimant or the lien
claim ants to register a certificate o f /ispendens.

It should be no longer necessary to file an affidavitof claim of lien under
the Actin the County Court Registry and that sections 24 and 25 of the
Act should be amended accordingly.

The addition to the Actofasection providing thatif the person to whom
m aterials were supplied, or his agent,signs an acknowledgmentofreceipt
of the materials stating that they are received for inclusion in an
improvementata named address, the m aterials will primafaciebe deem ed to
have been delivered to the land described by the address.

W here the amount in issue in a2 mechanics' lien action exceeds $3,000,
costs,whetherofthe plaintifforthe defendant,should be taxed according
to the Supreme Court tariff.

(1) W here a contractor or a subcontractor obtains a labour and m aterial
paymentbond in holdback form ,the person em ploying the contractor ot
subcontractor,as the casemaybe,should heunderno statutory obligation
to retain a holdback in respect of work done or materials supplied the
payment for which is provided for in the bond; and only moneys in fact
retained will he subject to a lien or charge and such lien or charge will be
postponed to the right of the person retaining such moneys to set off
against them any amountadditional to the original contractin respect of
w hich the moneys were retained.
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(2) In these recommendations:

(a) A labour and m aterial payment bond in holdback form 1is an
instrument or obligation binding on a surety whereby

(i) on the failure of the principal to discharge a debt to a
claim ant, the surety is liable, up to an amount of not less
than 50 per cent of the contract price of the contract
between the principal and the obligee, to discharge that
debt, and

(ii) on the failure of the principalto cancelordischarge, within
seven days from the date of filing, a lien filed in the
manner provided in the Act, the surety is liable, up to an
amount of notless than 50 per cent of the contract price
of the contract between the principal and the obligee, to
cancelor discharge thatlien within fourteen days from the
date on which it was filed,

provided that the totalliability of the surety under a labour and
m aterial payment bond in holdback form need not exceed 50
per cent of the contract price of the contract between the
principal and the obligee.

(b) "Principal" refers to a contractor or subcontractor who obtains
a labour and m aterial payment bond in holdback form ;

(¢) "surety" refers to the person liable on the default of the

principal under a labour and material payment bond in
holdback form ;

(d) "claim ant" refers to a person who contracts with a principal for
the doing of work or for the supply of materials;

"obliges" refers to a person who engages a principal in connection
with an im provem ent.

(3) W here the cost to the principal of discharging a lien would be less
than the cost to some other party, the liability of the surety under the
labour and material payment bond in holdback form need only extend to
the lesser cost in order for recom m endation (2)(a)(ii) to be satisfied.

(4) Subjectto recom mendation (v),where,as aresultofa variation in the
contractbetween the principaland a claim ant, the liability of the surety to
the claimant would be discharged under the general law relating to
suretyship, the surety should continue liable unless

(a) Dbefore the claimant agreed to the variation he had been given
notice by the surety thatany proposed variation in the contract
between the claim ant and the principal should be
com municated to the surety, and

(b) either the <claimant failed to com municate the proposed
variation to the surety or the surety informed the claimant,

>

within ten days of receiving notice of the proposed variation
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that the surety refused to guarantee paymentby the principalin
relation to the proposed variation.

(5) Subject to recom m endation (vii), where, as a result of a variation in
the contract between the principal and a claimant, the liability of the
surety to the claimant would be discharged under the generallaw relating
to suretyship and the wvariation is made consequent upon, or in
accordance with, a variation in the contract between the obligee and the
principal which would under the generallaw of suretyship discharge the
surety from liability in respectofa guarantee of the principal's obligations
the
surety should be discharged from liability to the claimant under a labour

to the obligee, and the surety has not consented to either variation,
and materialpaymentbond in holdback form ,butunless these conditions
are satisfied the surety should continue to be liable to the claimantunder
the bond.

(6) Every instrum ent intended to be or represented to be or purporting
to be a labour and m aterial payment bond in holdback form should
contain the following statem en t:

"IMPORTANT WARNING: LIABILITY
UNDER THE MECHANICS'LIEN ACT

“Every intended m odification or variation in the contract between
the principaland the obligee mustbe com municated to the surety before
any work isdone orany preparations made in respectofthe m odification.
Any intended extension in the time for com pletion or in the place of
performance should also be com m unicated before itis agreed to. Failure
to com ply with this warning may result in the surety's discharge from
obligation under this bond and any performance bond that has been
issued and will also result in substantial liability on the part of the
owner-obligee under the Mechanics' Lien Act."

The statem ent should appear in the upper half of the page of such
an instrum ent, either atthe top of the page,orunder the surety'sname or
under the description of the instrument and the statement should be
contained in a2 box, the outline of which is red in colour.

(7) Failure to com ply with the previous recom mendation should
disentitle the surety from raising in any court of law the defence that he
is discharged from liability undetr a labour and m aterial payment bond in
holdback form by reason of a variation in the obligation guaranteed.

(8) W hen an instrument intended to be or represented to be or
purporting to be a labour and m aterial payment bond in holdback form
is unenforceable or fails to satisfy the requirem ents of recom mendation

(2)(a)
(a) owing to the provisions of recom mendation (v), the obliges
shall be subject to the sam e liability as if he had not been ex-
cused by recom mendation (i) from the obligation to retain a

statutory holdback, or

(b) for any reason other than the provisions of recom mendation
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28.

29.

30.

31.

32.

33.

34.

35.

(v), the obliges shall be excused from the obligation to retain a
statutory holdback and the provisions of recom m endation (i)
shall apply, providing that the obligee had a reasonable and
honest belief that the principal had obtained a labour and
m aterial payment bond in holdback form in accordance with
the terms of recom m endation (ii)(a).

(9) Section 2(39) of the LawsDeclaratory Act, R .S.B.C. 1960, c. 213, dealing with
the liability of a surety to claim ants, should be contained in the Mechanics' Lien
Aet.

(10) Machinery should be established for determ ining what persons or
corporations are entitled to issue labour and m aterial payment bonds in
holdback form so as to relieve the obliges from the duty to retain a
holdback.

Retention of the trust provision,but with certain changes in its operation.

The right to assert the existence of a trust should continue to be
unaffected by the fact that the tim e lim ited for filing a lien has expired.

Section 4 be amended so as to m ake it clear thatthe operation of the trust
is not excluded.

W here moneys owing to a contractor or subcontractor would, if paid to
the contractor or subcontractor, be subject to a trust under section 3 (1)
of the Act, such moneys shall not be subject to attachment under the
Attachments of Debts Act, R .S. B .C. 1960, c. 20.

N o change be made in the Act with regard to priorities as between the
trustee in bankruptcy of a trustee under section 3 and a beneficiary of the
trust on the basis that the present law provides that the trustee in
bankruptcy who receives moneys, which are earned in respect of an
improvement, from the owner, receives them subject to the trust.

A provision sim ilar to the presentsection 19(1) be retained, according to
which "no assignm entby the contractor or subcontractor of any moneys
due in respect of the contract is valid against any ... trust created by this
Act."

The Act should contain a provision similar to section 2(6) of The
Mechanies" Lien Act, S.O . 1968-69, c. 65. It provides:

Notwithstanding anything in this section [the trust section], where
moneyislentto apersonupon whom a trustisimposed by this section and
is used by him to pay in whole or in part for any work done, for any
m aterials placed or furnished or for any rented equipment, trust moneys
may be applied to discharge the loan to the extent that the lender's money
was so used by the trustee, and any sum so applied shallbe deemed not to
be an appropriation or conversion to the trustee's own use orto any use not
authorized by the trust.

There should be a lim itation period of one year in respectof all claim s by

a beneficiary under the trust, and the period should run from the time of
com pletion, abandonment, or other discharge of the contract, or of the
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com pletion orabandonmentofthe improvement,in respectof which the
claim arose.

Section 3(1) of the Act [the trust section] should he redrafted so as to
reflect the decision of D ryer, J. in Crane Canada I.td. v . McBeath Plumbing & Heating Itd. an d
should accordingly provide that a contractor or a subcontractor who
holds moneys in trust under the section is a trustee only for persons he
em ploys in connection with the im provement, and for the W orkmen's
Compensation Board.
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CONCLUSION

The recommendations we have made in this Report will,if im plem ented, have
a far-reaching effect on the operation of the law relating to mechanics'liens. M ost
of the more important recom mendations we make are concerned with the central
problem ofreconciling theneed to provide areasonable degree of protection to lien
claim ants with the need to encourage the flow of funds along the construction
chain. Our recommendations that there be a separate holdback system, an
alternative to the holdback system and a provision for the early release of
holdbacks, would, we believe, effect this reconciliation in a m ore realistic fashion
than does the present law.

In com piling this Report, we have benefited from the assistance and kindly
criticism of many members of the legal profession and the construction industry,
both from within and from outside the Province. To all of those who helped us,
we wish to express our warm est thanks.

E.D.FULTON
Chairman

R. GOSSE
Commissioner

R.C.BRAY

Commissioner

June 30, 1972.
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APPENDIX A

The Machinery of the Holdback System

In orderforthe recommendation to be im plem ented,the Com m ission believes
that certain additional machinery will be required over and above the
recom mendation based on section 10 of the Owntario Act that there be a separate
holdback system .

Because of the com plexity of the situations in question and of the provisions
necessary to deal with them , and because of the infrequency with which these
situations are likely to occur, we have relegated what we have to say about them to
this appendix. The material that follows is intended to outline the situations of

difficulty and to em body suggestions for their solution.

W e do not pretend that our suggestions are sim ple, or that they make easy
reading, and we are aware that anyone reading them for the first tim e is likely to
conclude that we are seeking to introduce greater com plexity into an area of law
that is already difficult enough. W e believe however that their effect will be to
make the Acteasier to com ply with formem bers of the construction industry. O ur
suggestions,based on the separate holdback principle,are designed to prom ote the
flow of funds along the construction chain by ensuring thataslong as a party holds
back 15 percentofthe value of the work done under the contracts with the people
he em ploys,he has protected him self com pletely againstexposure to risk if liens are
filed. This, we hope, will make the Act fairer and more practicable for the
construction industry. M ost of the detailed suggestions contained in this appendix
concern whatis to happen to those various 15 per cents that are retained. At this
stage, of course, liens have already been filed and the question is how much can a
lien holder recover, from whom can he recover itand with whom must he share it.
It is highly probable that the parties will at this stage be represented by their
solicitors and it is therefore the latter who will have to work with the new
provisions if they are adopted.

This is no reason why the law should be made any more com plex than is
necessary. In this instance, however, we believe that sim plicity is illusory. The
present wording of the Act is an adequate dem onstration of this. Individual
sections and provisions of it appear sim ple enough, but they frequently do not
stand up to close investigation. In some cases this is due to obscure wording or
am biguity. But one element is often that provisions are over-sim plified in
conception and are just not adequate to meet the com plicated circum stances that
may arise. W e have sought,in making our main recom mendations in connection
with holdbacks, viz. that each holdback should be separate, to think through as
many of the m ore difficult situations as we could discoverin order to testthe work-
ing of our recom mendations. Some of them are not likely to arise very often. But
the Com mission felt that if a major new system for the operation of the holdback
was to be recommended, this was the proper way to do it.

The root cause of much of the difficulty lies in the two-fold definition given
to the lien under the Act. It is defined as a lien upon the owner's land and the
improvement (section 3) and as a charge upon holdbacks "in favour of claim ants
whose liens are derived under persons to whom the moneys ... required to be
retained are respectively payable ..." (section 21(2)). This latter definition suggests
thatthe holdback system was originally intended to operate progressively,as we are
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recomm ending in this Report thatitshould. But, perhaps because of the decision
in the Denston' case that every lien claim ant can claim against the owner's holdback,
lien claim ants do notin factexercise againstpersons otherthan the owner the rights
by way of charge thatare expressly given to them under section 21(2); and there is
no reason why they should, if they can claim against the owner's holdback.?

As long as lien claim ants are perm itted to proceed directly against the owner,
the separate holdback scheme can, in som e circum stances, be frustrated by the
mechanics of enforcing the lien. In the sim ple situation of a single lien claim ant
where the only insolvent person is the one who em ployed the lien claim ant, the
problem does not arise. If, for exam ple, a supplier of a sub-subcontractor files a
lien, the owner will instruct the contractor to clear the lien. The contractor will
then require his subcontractor under whom the lien arose to clear the lien. If the
subcontractorissolvent,he willtem ove the lien by payment,settlementorpayment
into court. If the lien is rem oved in this way, there is no difficulty and the separate
holdback scheme has worked effectively. The subcontractor will be able to
reim butse him self for discharging the lien out of the holdback he has retained.

The situations in which difficulties arise are intricate and are best understood
with the aid of a diagram . Suppose thatneither SSA nor M B2 has been paid for the
work he has done and each files a lien. For the sake of sim plicity, we may assum e
that all the work has been com pleted and neither lien claimant has been paid
anything.3 SSA therefore claims $30,000 and M B2 claims $10,000. Under the
proposed scheme, SSA will be entitled prima facie to recover 15 per cent of the
subcontract price of the subcontract between C and S ($§10,500), which sum the
contractor should have retained. M B2 will be entitled primafacieto recover 15 per cent
of the sub-subcontract price between S and SSB ($§3,000). If both C and S have
retained these sum s, there is no difficulty. Butif S is insolvent (as suggested by the
fact that SSA is unpaid) and cannotdischarge M B2's lien, the burden falls on C, in
accordance with his contractual obligations to the owner. This raises several
difficulties.

1. A Problem of Measuring the Claim

Firstly, how does this additional duty im posed on C affect his liability under
the separate holdback scheme? Assuming C to have retained 15 per cent from S
in accordance with the scheme,all of this sum is notionally earm arked for payment
of lien claim ants in the position of SSA.SSA is unpaid in the sum of $30,000. The
most he can recover is $10,500 (the holdback in C's hands). If C pays the whole
$10,500 to SSA,he has nothing left in the form of a holdback to discharge M B2's
lien. YetC tem ains contractually liable to 0 to discharge M B2's lien. It will be seen
from this that even with the adoption of the recom mendation based on section 10
of the Ontario Act,* viz. lim iting the sum which a single lien claim antm ay recover to the
amount owing to the person who em ployed the lien claim ant, the measure of the
contractor's risk would notin all cases be lim ited to the amount he has retained by

1. (1958),27 W .W .R.141;13 D.L.R.(2d) 494, (B.C.C.A.).

2. Unless they could recover both the owner's holdback and the sum owing to the person who

em ployed them ,a view which as far as the Com mission is aware has never been advanced.

3. This is an unrealistic assum ption for such a situation is unlikely to arise. N o point of principle
relevant to the distribution of holdback moneys is raised by making such an assum ption, however,
and the exam ple is more manageable when castin such term s.

4. Supra, at p. 67.
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way of holdback. It would still be possible for several lien claim ants, claiming
under different subcontractual chains, to claim from the owner (up to a limitof the
owner's 15 per cent holdback) sums which in combination would expose the
contractor to a liability greater than that which the holdback he has retained is
adequate to discharge. The above exam ple is such a case.

The Com mission believes thatitisim portantto maintain the principle thatthe
contractor should notbe subject to a greater risk than is im plied by his retaining a
holdback of 15 percentfrom ecach of his severalsubcontractors. Situations do arise
in which there are failures under m ore than one sub-subcontractual chain. In such
circum stances, the choice is between im posing the additional burden on the
contractor,or distributing an additionalportion of theloss between the various lien
claim ants. As has already been stated, the Com mission has been strongly
influenced by the logic of the views of mem bers of the construction industry who
have em phasized the need to amend the Act so as to im prove the flow of funds
along the construction chain.In response to this consideration,we have concluded
that it is essential for the contractor and subcontractot to be able to forecast the
measure of their exposure to risk and to be able to take steps to provide for it.

This policy would be thwarted if situations could arise in which, although a
single lien claim ant could not claim more than the sum owing to the person who
em ployed him, the coincidence of a number of lien claims could expose the
contractor or a subcontractor to a greater risk than that against which their 15 per
cent holdback is sufficient to protect them . W e believe therefore that the amount
retained by the contractor from a particular subcontractor should, provided itis at
least 15 per cent of the value of the work done under the subcontract, be the
maxim um which alllien claim ants who claim underthatsubcontractormay recover.
The sam e should apply, mutatismutandis to the am ountretained by a subcontractor. The
recom mendation em bodies this principle, and the material which follows is
designed to indicate how it might be im plem ented.

The Com m ission suggests:
In any action to enforce a claim of lien

(1) the aggregate amount which may be recovered by all lien holders
who claim under the same subcontractot should notexceed the sum
retained by the contractor from the subcontractor under whom the
lien holders were em ployed, provided that this sum is equalto 15 per
cent of the value of the work done under the relevant subcontract;

(ii) the aggregate amount which may be recovered by all lien holders
who claim under the sam e sub-subcontractor should not exceed the sum
retained by the subcontractor from the sub-subcontractor under
whom the lien holders were em ployed, provided that this sum is
equalto 15 percentofthe value of the work done under the relevant
sub-subcontract;

(iii) where the sum retained by the contractor or subcontractor is less
than the 15 per cent referred to in provisions (i) and (ii), the lien
holders w ho claim under the sam e subcontractor or
sub-subcontractor, as the case may be, may recover an aggregate
amount equal to that 15 per cent;

(iv) in the above three provisions, subcontractor means a person, other
than a materialm an, who contracts with a contractor in connection
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with anim provem ent;sub-subcontractormeansaperson,otherthan
amaterialman,who contracts with a subcontractor as defined in this
provision;and subcontractand sub-subcontracthave corresponding
meanings.

2. A Problem of Distributing the Available Lien Funds

A second difficulty raised by a slight variation in the exam ple given above of
two com peting lien claim ants claiming under the same subcontractor, but under
different sub-subcontracts, arises out of the pointjustdiscussed. W hatis to be the
distribution of the available lien funds am ongstthe com peting lien claim ants? The
relevant provision of the Actis section 40. It provides that:

“Subject to section 7, all moneys realized by action or proceedings
under this Act or paid into Court under section 21 shall be applied and
distributed in the following order:

(a) The costs of all the lien-holders of and incidental to the
proceedings of registering and proving their claim s of lien:

(b) Six weeks' wages (if so much is owing) of all workmen
em ployed by the owher, contractor, and sub-contractor:

(c) Thesumsofmoneyowing the workmen in excess of six weeks'
wages, the materialmen, and the sub-contractors:

(d) The amount owing the contractor.

Each class of lien-holders shall rank paripassu for their severalam ounts, and
the portions of the said moneys available for distribution shall be
distributed am ong the lien-holders prorataaccording to their several classes
and rights. Any balance of the moneys remaining after all the above
am ounts have been distributed is payable to the owner of other person
legally entitled thereto.

T his is a difficult section and there appears to be no clear authority as to its
meaning. For one thing itis notclear what constitutes a "class" of lien holders for
the purpose of the paripassuranking. Presum ably the groups referred to in clauses (a),
(b), (c)and (d) cannot constitute the classes, since to allow those groups to rank pari
passwone with another would destroy the effect of the opening words of the section
w hich indicate a clear intention to establish an order of priority. There seem to be
two ways of construing the paripassn tanking of classes, neither of them entirely free
from difficulty. Firstly, the clause "each class of lien-holders shall rank pari passu”"
mightbe taken to mean "The members of each class of lien-holders shall rank pari
passu." O n this view the expression "class" is referable to the groups referred to
in clauses (a), (b), (c) and (d), but it is not the classes that rank pari passu, but the
mem bers interseof a given class.

Secondly,the meaning of "class" could be entirely dissociated from clauses (a),
(b), (c) and (d) and defined in some other way. The Actis of no help in indicating
how, in that case, a class should be defined. The most likely view would seem to
be that a class consists of all people who contract directly with the same person.
This view receives som e slight support from the O ntario case of McPherson v. Gedge in

o

(1883-4),4 O .R.246 (O nt. C.A.).
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which one member® of the Ontario Court of Appeal (O sler, J.A.) said: "The
plaintiffs and the applicant are lien holders of the sam e class: thatis to say, they all
contracted directly with or were em ployed by the same person, for that is what is
meantby thisexpression ..."7 N either G alt,J.A.(who dissented from the m ajority),
nor Wilson,C.J.,expressly dealt with the point. Further,the meaning of "class" was
in issue for the purpose of determ ining whether the applicantcould take advantage
of the provision at that time contained in the Ontario Actthat " ... all suits broughtby a
lien-holder shallbe taken to be broughton behalfofallthe lien-holders of the sam e
class." Itis also true however that the OnfarioActat that tim e contained a provision in
the same term s as the one now under discussion in the BritishColumbiaActso that it could
be argued that the word "class" should have carried the same meaning in both
contexts in which it appeared in the Onfario Act. T his is hardly conclusive authority,
amounting,as itdoes,to a statementby asingle judge in a thtee man courtin a very
old O ntario case concerned with a different point.

Under the presentlaw of British Colum bia, nothing turns on which approach
is taken since there is nothing to lim it the amount which a single lien claimantm ay
claim other than the amount of the owner's holdback. It does not m atter,
therefore,whether two sub-subcontractors claiming under the same subcontractor
are treated as one class with a priority com putation basegconsisting of theaggregate
of their two lien claims, or whether they are each treated as separate and individual
members of a «class which includes all other sub-subcontractors and all
subcontractors and m aterialm en.

If the Com mission's recom mendations, that there be separate holdbacks and
that the holdback retained by the contractor (and, mutatis mutandis, the subcontractor)
from a particular subcontractor should be the maximum amount which all lien
claimants who claim under that subcontractor may recover, are accepted, it will
become im portantin som e circum stances to determ ine the answer to the problem
discussed above. Referring to the diagram ,assuming thatSSA,M B1 and M B2 have
com pleted their work,been paid nothing and have filed valid liens, how should the
available lien funds be distributed among them? If S and SSB are insolvent, the
duty of discharging the liens falls upon C.

If the Com mission's recom mendations® in favour of a separate holdback
system were adopted, the maximum amount recoverable by the lien claim ants
would be $10,500 assum ing C to be indebted to S by the 15 percentholdback and
no more.

There are several different possible methods of distribution. Firstly, the
claim ants could share the fund of $10,500 in proportion to their respective claim s
(SSA -$30,000; MB1 -$5,000; MB2 -$10,000). Secondly, a priority com putation
base could be established atthe levelofthe maximum amountrecoverable by ecach

6. Atp.26.
7. Emphasis in the original.
8. W e have used this expression notoutofapenchant for creating new jargon, but sim ply because it

is difficult to find a suitable term to describe thatpartofa claim which is to be taken as the working
figure for the purpose of determ ining how the claimant's share of a fund is to be rated against that
of com peting claim ants to the same fund.

9. Supra, at pp. 67 and 69.
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individual (SSA - $10,500; M B1 - $3,000; MB2 - $3,000); and thirdly, a priority
com putation base could be allocated to a class of lien claim ants by determ ining the
amount which thatclass would recover ifthere were no other lien claimants. Thus,
if M B1 and M B2 were the only lien claim ants, the aggregate amount they could
recover would be $3,000, this being the sum S should have retained from SSB.
They should, on this view, therefore share a priority com putation base of $3,000.
In the result SSA as one classand M B1 and M B2 asanother class should be entitled
to the $10,500 fund divided between them according to their respective class
priority com putation bases (SSA -$10,500; M B1 and MB2 -$3,000) and M B1 and
M B2 would then divide their portion, either rateably or equally.!

The Com mission believes that the third of these three possible bases of
distribltion is the bestsolution on principle and is m ore consistdnt with the separate
holdback schem e which we are recom mending. If the priority com putation base
is castin term s of maximum amounts recoverable rather than the am ounts of valid
lien claim s, the effect will be to give a preference to those who have extended a
modetrate amount of credit at the expense of those who have extended a large
amount of credit. This is consistent with our general view of the Act. It is not
designed to give a secondary setofrem edies to people who supply unlim ited credit;
it is designed to provide security to the otherwise unsecured creditor for a grant of
reasonable credit. W e therefore prefer to see the priority com putation base
assessed by reference to maximum amounts recoverable rather than amounts of
valid lien claim s. That disposes of the first possible method of distribution of the
available lien funds.

In choosing between the second and third bases, the Com mission has been
guided by the logic of the separate holdback scheme. W e have stressed the
importance of the principle that a lien claimant should be entitled to recover a
maximum of the sum owing to the person who employed him (provided this
amounts to 15 percentofthe value of the work done under the relevant contract).
And, consistently with the principle of defining the exposure to risk of the
contractor and subcontractor, we have suggested that the coincidence of two lien
claim ants should notoperate so as to enlarge their exposure to risk. The aggregate
amountMB1 and M B2 could recoverisasum equalto the holdback retained by S.
It seem s to us, therefore, thatitwould be illogicalto allow M B1 and M B2 a priority
com putation base equal to the sum of the amounts which each would be entitled
to claim if he were the only claimant (a total of $6,000) when the maximum
aggregate amount they are entitled tb share between them is $3,000. In short, the
aggregate amount which M B1 and M B2 are perm itted to recover should be the
measure of their priority base vis a vis other lien claim ants of a different class.

It also follows from this principle that where the priority com putation base
amounts to more than the sum in respect of which a single lien claim ant is able to
prove a valid lien,or m ore than the aggregate sum in respectof which a class of lien
claim ants are able to prove valid liens, the priority com putation base applicable to
that lien claim ant or that class of lien claim ants should be reduced accordingly.

10. To sim plify the accounting process, figures have been used which assume that C retained only 15

per cent from S and S retained only 15 per cent from SSB.

11. It will be seen that other factual configurations can raise the same kind of problem . Thus, if MM
and SSA are both unpaid and C and S are both insolvent, again there will be a problem of
determ ining the priority occupation base forthe purpose of distribution oflien funds. This situation
does not create the problem of determ ining the priority com putation base of a class com prising

more than one lien claimant however.
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From what has been said above, it will be seen that the Com mission believes
the problem s created by the wording of section 40, and, in particular, the difficulty
surrounding the meaning of the word "class" should be answered by providing that
where two or more lien claim ants fall within the same clause of section 40, the
individual lien claim ants should be ranked by class; a class should consist of all
people em ployed by the same person; and the priority com putation base of each
class should be the amount owing to the person who em ployed the members of
that class.

The only outstanding point to be considered in connection with distribution
of the available lien funds is how mem bers of the sam e class should rank interse. The
problem here is rather different from that which arises when the lien claim ants in
com petition for the available holdback funds are on different levels of the
construction chain. Referring to the diagram , the separate holdback schem e is
designed to ensure that, prima facie, C's holdback is available to discharge liens
registered by people in the position of SSA and SSB; and that S's holdback is
available to discharge liens registered by people in the position of M A, M B1 and
M B2.

Som etim es that prima facie position is disturbed, as when there are two
bankruptcies in the same construction chain. In thatcase,where forexample S and
SSB are both bankrupt, the Com mission has recom mended that M B1 and M B2,
should receive a share of the holdback C has retained, despite the fact that that
holdback 1is prima facie designed to pay SSA and other lien claimants in the same
position in the construction chain. W e have tried to find a reasonable com prom ise
here between, on the one hand, ensuring thatlien claimants are notdeprived of all
protection because there is a string of bankruptcies and, on the other hand,
retaining the m ain features of the separate holdback scheme, by providing that the
priority com putation base of lien holders from different classes shall be the aggre-
gate amount recoverable by the class and notthe amount for which the mem bers
of the class have liens.

In the case where com petitors in the distribution of the availabld lien funds are
all from the same class, the problem of holdbacks having to be shared with people
other than those for whom they were primafacieintended does notarise,and the mode
of distribution amongstmem bers of a single class infersehas no repercussions on the
operation of the separate holdback scheme. Consequently, we do not feel that
amongst lien claim ants of the same class, there is any need to replace the more
usual pari passu ranking with the type of ranking recom mended as between different
classes of lien holders. Lien holders who are mem bers ofasingle class should share
the lien funds available to that class paripassu, that is, a lien holder should recover a
proportion of the lien funds available to the class of which he isa member,and the
proportion should be the proportion that the lien holder's lien bears to the aggre-
gate amount of the liens of mem bers of the class, including the amount of the lien
of the member whose proportion is being assessed.

The Com m ission suggests:

(1) Subjectto provisions (iii), (iv), (v) and (vi),the Actshould provide that for
the purpose of distributing the available holdback funds amongst more
than one lien holder of the type referred to in section 40(c), a priority
com putation base should be attributed to each lien holderand the priority
com putation base should be equal in amount to the sum owing to the
person who em ployed the lien holder whose priority com putation base is
being determ ined.
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(2)

(3)

(4)

The priority com putation base is the figure to be used in determ ining the
portion of the available holdback funds which each of the various lien
holders of the type referred to in the previous provision is entitled to
recover and, subject to provisions (iii), (iv), (v) and (vi), where there is
more than one lien holder of the relevanttype,a single lien holder should
be entitled to that proportion of the said funds which the lien holder's
priority com putation base bears to the aggregate amount of the priority
com putation bases of all lien holders of the relevant type, including that
of the lien holder whose portion is being assessed.

Two ormorelien holders em ployed by the same person should constitute
a class of lien holders.

The priority com putation base of a class of lien holders should be equal

in amount to the sum owing to the person who em ployed the mem bers
of the class.
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(5) The portion of the available holdback funds recovered by a class of lien
holders should be distributed paripassuam ong the m em bers of the class;that
is to say, a single member of the class should be entitled to that
proportion of the sum recovered which the amountofthe member's lien
bears to the aggregate amount of the liens of all mem bers of the class,
including thatof the member whose recovery is being assessed; provided
that no member of the class shall recover more than the amount of his
lien .

(6) W here the priority com putation base applicable to alien holderin accord-
ance with provision (i) exceeds the amount of his lien, or where the pri-
ority com putation base applicable to a class of lien holders in accordance
with provision (iv) exceeds the aggregate amount of the liens of the
members of the class,the priority com putation base applicable to thatlien
holder or to that class of lien holders should be reduced in each case by
the amount of the excess.

(7) The "available holdback funds" referred to in provisions (i), (ii) and (v)
meansthe amountpaid into courtoradjudged due in respectof particular
liens, a particular class of liens or particular classes of liens.

3. A Problem with Holdbacks that Exceed 15 Per Cent

Another problem, caused by the mechanism created by the Act for enforcing
lien rights, occurs in certain situations when the amount retained by a party in the
construction chain exceeds the minim um statutory holdback of 15 per cent. Like
the pointdiscussed above under "1. AProblewof Measuringthe Claim,” it arises out of the need
to ensure that a party's 15 per cent statutory holdback marks the limit of his
exposure to risk.

Referring again to the diagram , assume that M A has wholly discharged his
contractual obligation, has been paid nothing and has filed a lien for $20,000. IfS
has retained a holdback of 15 per cent only ($4,500) from SSA, M A is entitled to
recover $4,500 in his lien action. Suppose,however,thatS has paid nothing to SSA

and is indebted to him for the full contract price of $30,000. According to the
13

>

recom mendation the Com m ission has made based on section 10 of the Ontario Act,
the maximum amountavailable for discharging M A's lien is $30,000, this being the
amount owing to the person (SSA) who em ployed the lien claim ant.

It is clear that M A cannot and should not be able to recover mote than
$20,000, this being the amount of his lien claim . The figure of $30,000 m arks the
lim it of the available lien funds, not the measure of M A's entitlement. W hen M A
registers his lien against O 's title, O will instruct C to rem ove the lien and C will
instruct S to rem ove the lien, which S will norm ally do if he is solvent. In such a
case, the separate holdback scheme has worked effectively and the holdback
retained by S from SSA has been used to discharge the lien arising under SSA.

If,on the otherhand,S isinsolventand cannotdischarge the lien,thatduty will
devolve upon C, the contractor. The Com m ission believes that, in this situation,
C should notbe liable for m ore than the amount which he has held back, provided
always thatthisis 15 percentofthe value of the work done under the contract with

12. Supra, at p. 241.

13. Supra, at p. 67.
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S. To render the contractor liable for the full $20,000 (an amount owing by S to
SSA) when the contractor has retained only his 15 per cent statutory holdback
($10,500) would be a departure from the policy which we have sought to
incorporate into the holdback system , namely, that the holdback retained by a
contractor (or a subcontractor) should mark the lim it of his exposure to risk as a
result of lien claim s arising under the person the contractor (or subcontractor)
em ployed.

The attem pt to build in this lim it to the contractor's exposure to risk poses a
problem in term s of the Act's mechanism for enforcing lien rights. In the exam ple
given above where M A has a lien for $20,000 and S has paid nothing to SSA, that
is to say, he has retained a holdback of $30,000 from SSA, M A should tecover the
full amount of $20,000 if S is solvent; but M A should be confined to the amount
of C's holdback (as long as itis 15 per cent) if S is insolvent. Itis difficult to reflect
this result in the context of a lien action brought against the owner.

O ne difficulty would be to know how much should be paid into courtin order

to effect a summary discharge of the liens."

Another problem would arise at the
trial when the amount M A should recover in the lien action had to be determ ined.
If thatamountdepended on S's solvency, the effect would be to com pel C to sue
S before the amount M A could recover could be determined. Itis not sim ply that
C would have a right of indem nity against S if S failed to discharge the lien and C
were com pelled to do so; rather, O's duty, and hence C's contractual obligation
should them selves be lim ited, to the extentthat$S isunable to disgorge the de facto
amount of his holdback. A more right of indem nity would not preserve to C the
protection of his holdback, since S mightbeinsolvent. Consequently the only way,
consistently with the policy of preserving C's holdback protection, of determ ining
the sum recoverable by M A would be to have an adjudication as to S'd solvency
before determ ination of the amount to be paid to M A in satisfaction of his claim
of lien.

Such a provision would be im practicable and we have therefore come to the
conclusion thatthe only practicable way to preserve the lim ited exposure to risk of
the contractor in the above exam ple is to provide thatthe am ountthe lien claim ant
is entitled to must depend not on S's solvency, but on who, as between C and S,
actually discharges the lien. In order for S to discharge the lien, the price should be
$20,000; but in order for C to discharge it, the price should be the amountowing
by C to S (provided this amountis not less than the statutory 15 per centand no
greater than $20,000).

The effect of this may be that in some cases C and S, by acting in collusion,
will be able to clear the lien by payment into court of an amount less than the
amount which ought to be paid in. In practice this will rarely, if ever, occur.
Firstly, when liens are filed whilstthe work is still in progress it is likely thatin m ost
cases C would still insist that S clear the liens if he wishes to continue to do work
on that job. In that case, ahd where S is solvent, the proper amount will be paid
into court. Secondly, if in an attem pt to reduce the amount of M A's recovery, C
clears the lien when it ought properly to have been cleared by S (i.e. S has paid
nothing to SSA and is still solvent), M A should have a directrightofaction against
S.

14. See supra, at p. 124 for recom mendations concerning the manner of discharge of liens.
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According to the term s of the trust provision,”itwould appear that M A could
be a beneficiary and S a trustee of sum s in S's hands. It was held, however, in Crane
Canada 1.td. v . McBeath Plumbing and Heating 1.1d."° th at the relationship of trustee-beneficiary exists
only between people who have a contractual relationship. In principle, the
Com m ission agrees with the im plication of that decision,and it goes farto remove
much of the obfuscation surrounding the wording of the trust provision. But we
believe that in the circum stances now being discussed, it would be desirable to
extend the trust provision to enable M A to sue S directly in order to recover the
difference between the amountfor which a lien is proved and the amountpaid into
court to discharge the lien. The effect of this would be that if M A's lien were
removed by C by payment into court of C's holdback from S, when in fact S was
still solvent and should him self have rem oved the lien, M A will be able to claim as
a trust beneficiary for the difference between the amount which itwould have cost
S to discharge the lien and the amountitcost C to discharge the lien. In the result,
we believe thatthe consequence of allowing C to clear the lien for alesser sum than
it would have required for S to clear it, will not be serious.

In making this suggestion that the trust provision be extended in this one
respect beyond the lim it indicated by the case law which has construed the trust
provision, the Com m ission wishes to point out that the extonsion is only being
made where the lien claim ant is able to prove a valid lien and up to the amounthe
is entitled to recover by way of enforcement of the lien.

Atthe same time, we feel that if the lien claim ant is to be perm itted to pursue
his rights as a beneficiary under a trustas a supplementto his lien rights, there is no
advantage in requiring the lien claimant to exhaust his remedy by way of the
enforcement of a lien before he proceeds against the trustee. The purpose of
suggesting a right to claim as a beneficiary is to give a remedy in circum stances
w hich justify that rem edy because the action for enforcement of the lien has not
resulted in a fair m easure of recovery to the lien claimant. The policy is, therefore,
to provide a supplementary remedy. O nce the need for that rem edy is perceived,
however,itdoesnotfollow thatitshould be so structured thatitcannotbe pursued
until the lien claim ant has already recovered everything to which he is entitled by
way of enforcement of his lien.

The Com mission believes therefore thatif M A registers a valid lien for $20,000
he should have two ways of proceeding. He should be entitled to enforce his lien
in the normal way and he should also be allowed to claim against S as a trustee.
W here S issolventhe willnorm ally discharge the lien. IfS fails to do so,and it fails
to C to discharge it, he willbe able to rem ove the lien by paymentinto courtof the
holdback he has retained from S.N orm ally this should yield all that M A is entitled
to. But in the case now under discussion, where it does not (because the sum
recovered is less than the sum owing to the person who em ployed the lien claim -
ant), M A,as a beneficiary, will be entitled to proceed directly against S, as a trustee.

In addition, since money owed by S to SSA is money which a lien claim ant in
M A's position ought to be entitled to, there is no reason why Y should not pursue
his rightunder the trustagainst$S sim ultaneously with,before,orindependently of,
his right to enforce his lien. To pursue his trust rights against S, M A must hold a
valid lien and the amountrecoverable in the trust action should be the same as the
amount recoverable in the lien action (the amount owing to the person who

15. S.3 of the Act.

16. (1965),54 W .W .R.19 (B.C.S.C.)
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em ployed the lien claimant,up to a maximum of the amountof the lien). The lien
claimantcannotrecover twice,however,and anything recovered in the trust action
mustbe broughtinto accountin determ ining the amountfor which the lien may be
enforced and wvice versa.

Asaresultofthe suggestion that M A should be entitled to pursue both his lien
remedy and the supplem ental trust rem edy, it is theoretically possible that a case
may arise in which the amountfor which judgmentisto be given in the two actions
is dependent each upon the other. This is because the totalamountrecoverable is
constant, so that more recovered by way of one remedy means less recoverable by
way of the other. Such a case is unlikely to arise in practice. It would require the
coincidence of a large num ber of facts to do so. The Com m ission believes in that
circum stance however thatthe lien claim ant's entitlem entshould be satisfied firstly
against S and secondly against C. But M A's right against C should only be reduced
to the extentthathe actually recoversagainstS,notsim ply by the amountfor which
he obtains judgment against S. This is because S will generally be insolvent, or
nearly so, in the situation under discussion, and the right of action given to M A
against S is intended not to deprive M A of his right to enforce the lien, but to
supplement that right. It is only where the actual value of that supplementary
remedy exceeds a certain figure thata reduction should be made in the value of the
lien right;not sim ply where,in pursuance of the supplementary remedy, judgment
is obtained against S.

The Com m ission also believes that the supplem entary trust rem edy should be
available againsta person whose holdback should have been used to discharge liens
in a case where the result of more than one class of lien claimants claim ing in
com bination has been that individual lien holders have failed to recover their just
portion of the sum owing to the person who em ployed them .

The Com m ission suggests:

(1) W here the sum owing to the person [e.g. SSA in the diagram ] who
em ployed a class of lion claim ants exceeds the sum owing to the person
[S] who em ployed that person [SSA], the lien will be discharged if the
person [C] who em ployed the second-m entioned person [S] pays into
court an amount equal to the lesser of the two sum s, even though the
payment into court is intended to discharge the liens of more than one
class of lien claim ants, provided thatthe amountso paid into courtis not
less than 15 percentofthe value of the work done and m aterials supplied
in connection with the contractbetween thesecond mentioned person [S]
and the person [C] who em ployed him .

(2) W here the liens of a class of lien claim ants have been discharged by pay-
mentinto courtofan amountless than the appropriate amount,or where
the liens of m ore than one class of lien claim ants have been discharged by
payment into court of an amount less than the sum of the appropriate
amounts, the person [S] who em ployed the person [SSA] who employed
a class of lien claimants whose liens have been discharged shall be a
trustee of any moneys he [S] has received in connection with the
improvement in respect of which the class of lien claim ants have or,
before they were discharged, had valid liens;and the mem bers of the class
shall be beneficiaries of that trust and shall be entitled, in pursuance of
their rights under the trust, to recover the appropriate amount from the
trustee [S]; provided that the class shallnot,as a result of enforcing both
their rights of lien and their rights under the trust, recover a totalamount
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(3)

(4)

(5)

exceeding ecither the appropriate amount or the amount for which the
members of the class have or,before they were discharged, had liens;and
the trust, which shall be known as a "supplementary trust,” shall be
deem ed to have existed from the tim e at which the firstmem berofa class
to file a lien filed his lien.

W here,but for the proviso contained in the previous provision, the total
amount for which a class of lien claim ants is entitled to judgm ent might
exceed cither the appropriate amoutt or the amount for which the
members of the class have or,before they were discharged, had liens, the
judge shall order that the amount to which the class is entitled shall be
satisfied firstoutofmoneyssubjectto the supplem entary trust;butbefore
ordering any reduction in the amount recoverable by the class of lien
claim ants by way of enforcement of their liens consequent upon their
obtaining recovery under the supplem entary trust, the judge shall first be
satisfied that the class has recovered or will in fact recover an amount
sufficient to justify the reduction.

In provisions (1), (2),(3) and (5), "a class of lien claim ants" means all lien
claim ants, whetherone ormore,em ployed by the same person in connec-
tion with an im provement and "the liens of a class of lien claim ants"
means the liens claimed by the mem bers, whether one or more, of that
class.

The "apptopriate amount”" means the value of the work done and
m aterials supplied in connection with the contract between the person
[SSA] who em ployed a class of lien claim ants and the person [S] who
em ployed that person [SSA] less any sum not exceeding 85 per cent of
that value paid in good faith to the person [SSA]who em ployed the class.
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