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The Need for Uniform Jurisdiction and Choice of Law Rules in Domestic Property Proceedings

A. Introduction

When a family property dispute endsup before the court, thedivision of property can be an expensive
and time-consuming process. The difficulties associated with atrial create hardships for all parties
involved, whether directly or indirectly. These difficulties are compounded when issues of jurisdiction
and choice of law ari se in the proceedings.

Each province and territory has its own unique family relations legislation! Each set of statutes
contains provisions for thedivision of family property, and although all embody theunderlying notion
of sharing, there are substantial practical and phil osophical differences between them. Thisis not
usually aproblem. Superior courtsnormally apply thefamily property legislation oftheir province,and
most disputes are resol ved by the application of that single piece of legislation. With the increasing
mobility of the population, however, more and more families have lived or hold assets in other
provinces, territories and countries. In such situations, two questions arise when a court is called to
divide the assets of the marriage: Does the court have jurisdiction to hear the case? If it does, which
law should it choose to apply?

The legal problems generally arising out of such stuations, called conflicts of law, are not trivial. At
best, resolving these questions will merely cause thelength of the trial to be expensively extended, as
complex legal arguments regarding jurisdiction and choice of law are put forward and considered. At
worst, the judge will be unable to render a complete judgment, forcing the litigants to continue their
action before thecourt of another territory. Moreover, therulesavailabl e to guidejudgesthrough these
situationsare unsatisfactory, especially in British Columbia. Having evolved primarily astoolsfor the
resolution of commerdal disputes they are ill-suited to dealing with the special nature of family

property.

Each province has taken a different approach to dealing with such situations in family property
proceedings. Most provinces have enacted special provisions in their family law acts that set out, in
greater or lesser detail, rules for deciding when a court should hear a case, and which laws to apply.
British Columbia, along with Saskatchewan, has no statutory provisions relying indead upon the
common law, the existing body of judge-made law that has evolved throughout the centuries. No
province has succeeded in developing a set of rules that deals satisfactorily with all of the many issues
arigng in such conflicts and thelack of a cond stent approach acrossthe provinces exacerbates a bad
situation.

The Uniform Law Conference of Canada has addressed these problems. In 1997, it promulgated
uniformlegislation aimed at reolving themost outstanding of them. Thislegislation, submitted to each
of the provincesfor adoption, istitled theUniformJurisdiction and Choiceof Law Rulesin D omestic
Property Proceedings Act (hereafter referred to as the Uniform Act). It is attached asan Appendix,
with the annotations of the Uniform Law Conference.

1. In British Columbia, this |egislation isthe Family Relations Act, R.S.B.C. 1996,c.128.
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This Report reviewsthe current jurisprudence surrounding conflict of law problemsin family property,
and discusses the need for law reform inthis area.? It provides background to and a general overview
of the contents of the Uniform Law Conference’'s Uniform Act.

B. The Problem

Interprovincial migration has climbed steadily over the last two decades. According to theB.C. Stats
Service®, net migration to British Columbia from other provinces climbed from under 4000 in 1982 to
over 32,000 in 1993. Immigration to the province over a similar period has more than tripled, from
13,000in 1984 t0 44,000 in 1995. Thisincreased mobility of the popul ation has meant that more and
more married cou ples have, over the course of their relationship, spenttimein territoriesouts deof B.C.
Furthermore, increased wealth and lower transportati on and communi cati on costs have meant that more
families than ever before maintain assets outside the province.

Family property disputesthat involve extra-provincial assets, or assetsacquired whileliving outside the
province, present two categories of problems for the court:

1. Jurisdiction: Jurisdiction refers to the power of a court to hear a case, and each court
decides the extent of its own jurisdiction. What factors should be relevant in
determining whether the court should hear theissue? Arefactorsrelating to the subject
matter in dispute more important than factors relating to the parties? When should a
judgerefuse to hear a case and ingruct the parties to appear before another court?

2. Choiceof Law: Which territory’slaw should beapplied in thecase? Should the court
apply just one body of family property law, or should it apply different rules for
property located in different territories? In choosing which law to apply, what factors
should the court look to? Should a decision be based simply on factors relating to the

property? Or should the court also look to factors relating to its association with the
marriage itself ?

C. TheCurrent State of British Columbia L aw

Most provinces have enacted legislation setting out rules for determining when (a) a court has
jurisdictionto hear afamily property proceeding, (b) which laws should be applied in cases of conflict,
or (c) both. British Columbia has not. Instead, B.C. courts rely upon the common law, which, in the
absence of special legislation, istheonly tool availableto them for sifting through the complex questions
created by conflict of law issues.

2. Anothertypeof conflict can arisethat may also raise choice of law issues. Thisiswheetheinternallaw ofaterritorymay provide
for two or morebodies of law whose application may depend on the pa'sonal charadteristicsof aparty. In somecountries the
“personal law” applicable may depend on aperson’sreligion. In Canadathiskind of issue might arise where one or both parties
to afamily property dispute are aboriginal people. The Report is concerned only with choice of law problemsthat arise where
the internal laws of different territories conflict.

3. http://lwww.bcstats.gov.bc.ca
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1. Juridiction in the Common Law: The Current Situation
(a) Jurisdiction Generally

The test for jurisdiction is broken into two avenues of investigation. The first isan examination of the
jurisdictionof thecourt over thedefendant. Such jurisdictionisautomatically presumed if the defendant
can be served within British Columbia. It is aso presumed when an out of province defendant is
properly served outside the province according to the British Columbia Rules of Court*. The second
avenueof invegigation is an examination of the jurisdiction of the court over the subject-matter of the
dispute. The common law approach to family property proceedings takes the disputed property to be
the subject-matter. This second avenue of analysis need not be pursued, however, if the defendant
submits to the authority of the court.

If the defendant challenges thecourt’ sjurisdiction,or it isotherwise brought to the court’ s attention, the
issue of jurisdiction is subject to stricter scrutiny. InDe Savoye v. Morguard Investments Ltd,” the
Supreme Court of Canada stated that, in such cases, a “real and substantia connection” to either the
defendant or the subject-matter of the litigation is required before a court should accept jurisdiction.
The common law surrounding jurisdiction has evolved rapidly in the last several years in response to
these statements, regarded by many as representing a fundamental change in the approach to
jurisdiction.

What constitutesa“real and substantial connection” hasbeen the subject of much academic andjudidal
attention since the Morguard case. The Supreme Court did nat se out in detail the dements that
contribute to such a connection, leaving many issues for lower courtsto work through. Although some
factorsrelating to the defendant or subject-matter (such as the property in dispute being located within
theprovince) canlead directly to the inference of a connection, the relative importance of other factors
(such where the cause of action arose) isless clear.

(b) Forum Non Conveniens

The courts possess an important discretion in deciding jurisdictional issues. Even when thereisalegal
ground for assuming jurisdiction, the court can declineto exercise that jurisdiction by declaring itself
forum non conveniens - literally, an “inconvenient place to litigate” - and ordering a stay of
proceedings Often, there aregood reasonsfor a court to decline to hear a case, even when areal and
subgantial connection exists. The partiesmay live far away, or the court of another territory may have
stronger ties to the case.

4. The rules for serviceoutside the jurisdidion areset out in sedion 13(1) of the British Columbia Rules of Court. In situations
falling outside of those set out in s.13(1), an order must be sought from the court allowing the service.

5. De Savoyev. Marguard InvestrrentsLtd, [1991] 2 W.W.R. 216, [190] 3 S.C.R. 1077 (S.C.C)).
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2. Choice of Law in the Common Law: The Current Situation

Once acourt accepts jurisdiction to hear afamily property dispute with elements outside the province,
it must decide which law should be applied in the case, and how. The common law may require acourt
to apply different law to different aspectsof thedispute, depending upon the higory and nature of the
property in question.

(@) Movable Property

The presumption in the common law isthat spouses haveimplicitly agreed that the law of the domicile®
of the husband will govern the division of movable property’ acquired before or during marriage.
However, in territories that have, through statute, affirmed the right of wives to have an independent
residence, the law of thefirst common domicile will governthe division instead.? If the partieschange
their domicile during the marriage, thelaw of the new territory will govern the division of themov ables.
Thereis an exception for those movables in which respedive ownership rights have already come into
being. Such movables are divided according to the law of the territory in which the respective rights
came into being.

(b) Immovable Property

The law that determines the rules for immovable property isrelatively simple: immovable property is
governed by the law of the territory in which it islocated.’

(c) Marriage Contracts
Where there is a marriage contract, the contract determines the dispodtion of the family property,
whether movable or immovable. It may also selectthe law that will be used to determine the respective
rights set out in the contract.
D. Problemswiththe current conflict of law rules in domegic property proceedings
Thereareseveral problemscreated by applying the current British Columbialaw governing jurisdiction

and choice of law issues to family property disputes. The first two problems, consistency and
complexity, are due to the reliance in British Columbia upon the common law rules for dealing with

6. “Domicil€” is not the same as “residence.” Everyonerecavesadomidle at birth, and this domicile changes only when amove
is made with the intention of taking up permanent residence somewhere else.

7. Thedistinction between movable and immovable property found in the principles of conflict of law resembles the distinction
betweenrealand personal property incommonlaw. However ,immovableproperty embracesaslightly larger category of interests
than real property. Immovable property for example, unlike real property, indudes leases.

8. The common law rule was changed in British Columbiain 1985, with the enactment of what is now section 60 of the Law and
Equity Act, R.S.B.C. 1996, c. 253.

9. Choice of law questions over immovable property rarely arise. A court does not have jurisdiction over property in another
territory, unlessits decision would have only anincidental affect on therights of partiesin thatproperty British South Africa Co.
v. Companhi a de Mocambique, [1893] A.C. 602 [1891-4], AllE.R. Rep. 640, 69 L.T. 604 (H.L.).
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such situations. The last problem, that of jurisdiction and enforcement of court orders, is common to
al the provinces.

1. The common law is not in harmony with the principles of the Family Relations Act*

Thisfirst, and most obvious conflict between the common law and the Family Relations Actisin the
classification of property. The Family Relations Act makes no distinction between movable and
immovable property; all assets connected withafamily purpose are subjectto the sameanalysis. The
common law, however, for primarily historical reasons, accords aspecial statusto immovable property
and treats it differently than other types of property. Thusit is possible, under the common law, that a
house and a motor home purchased at the same time and in the same province would be divided
according to different laws.

There are less obvious conflicts between the common law and the Family Relations Act. In deciding
issues of jurisdiction and choice of law, the common law focuses on the connection of the territory to
the assets in dispute and to each of the parties. The Family Relations Act also looks to the assets in
dispute and the parties when dividing property, but rights that arise are derived from the fact of the
marital relationship. Thismarital rel ationship,and whichterritory may have hadthe closest association
with the marriage plays norolein the common law analysis of conflict of law issues. Thisisarguably
a deficiency in the common law. A consideration of the connections beween the territory and the
marital relationship could do much to help the court decide which isthe best forum for hearing the
dispute, and the most appropriate law to be applied. Allowing the court to examine this connection
would do much to harmonize conflict of law rules with the Family Relations Act.

A more subtle disharmony arises out of the differing treatment by the common law and Family
Relations Act of property itself. It has been many years since rights under the Family Relations Act
depended upon who owned or had title to property when dividing it in family property disputes.
However, the common law jurisprudence governing choice of law and jurisdiction has been heavily
influenced by concepts of ownership and title James G. Macleod stated;

The problem in simply applying the common law rulesis that the comnon law rules wee geared to
ownership of property whereasthe metrimonial property statutesin Canada are, inthemain concernedwith
adivision otherwise than acoording to ownership.*

The effect of ownership andtitlein choice of law and jurisdiction quegionsislessobviousthanthe other
differencescited, but notable nevertheless. Which law will be chosen to dividerightsinamoveable, for
example, will be determined by where the vesting of ownership and titlein the moveable occurred.

10. R.SB.C. 1996, c.128.
11. Annotation to Woodwardv. Woodward, (1981) 23 R.F.L. (2d) 448 (B.C.S.C).
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2. The common law isexcess vely complex and technical
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It does not take a complex fact pattern to create a scenario that will severely strain the finandal
resources of an ordinary family to resolve. Take the following example:

Thepartiesmarried in Saskatchewanin 1960 and moved to Alberta in 1968. They separated
in 1977 and the wife moved to British Columbia. In 1978 the husband and children moved
back to Saskatchewan taking substantially all of the assetswith themincluding a mobile home
purchased in Albertain 1975 and occupied by the husband and childrenuntil 1978 when he
sold it and other family assets. There was no marriage contract or settlement.

Thisisthefact pattern of Woodward v. Woodward.*? Simple asthese facts were, the court had to apply
the laws of three separate territories in making its dedsion:

e British Columbia law was applied to decide jurisdiction and choice of law (the B.C.
SupremeCourt accepted jurisdiction, basing itsdecision to doso onthefact that the plaintiff
was domiciled in British Columbia).

» Saskatchewanlaw was applied to dividethe movable assetsin Saskatchewan, it being the
home of the husband.

o Albertalaw was applied to divide the mobilehome, asthe court found that the intereds of
the parties in that property had come into being while they lived in A lberta.

The law has changed somewhat since 1981, and this case would receive a somewhat different analysis
wereit to go before a British Columbia court today.13 However, thelaw hasnot become simpler, and
it is not difficult to imagine a similar set of factsthat would require the application of the law of three
or more territories. Even more complex |egal scenarios can be created when issues of renvoi** and
extra-provincial enforcement arise.

3. Problemsin jurisdiction and extra-provincial enforcement

A third criticism of the status quo in domestic property law is not restricted to the law of British
Columbia. Itisaproblem faced by all provinces. Thisisthe problem of extra-provindal enforcement
of court orders. Tied closely tothe enforcement problem isthe problem of jurisdictional limitationsover
immovable property.

12. Woodwardv. Woodward, (1981) 23 R.F.L. (2d) 448 (B.C.S.C.).

13. Two substantial differences can be noted. Firgt, the law of the domicile of the husband is no longer necessarily the law that
govems the division of the movable property. This is due to the enadment, in 1985, of section 60 of the Law and Equi ty Act,
R.S.B.C. 1996, ¢.53. Instead, thelaw of thelast common habitual residencewill govern. Second, Morguard and the casesthat
have followed it would almost certainly have an influenceon the jurisdictional analysis of the court.

14. Renvoi refersto acatch-22 situation created by referenceto an externd law. An exampleisterritory A insistingthat thelaw of
territory B governs adispute, when the law of the territory B insists that the law of territory A should govern. Renvoi problems
have existedfor morethan 150 years, andthereisan impressive body of case law built up for analyzing such situations. There
are no easy answers, however, and complex and technical legal aguments ae often necessary to resolve these problems.
Fortunatdy, renvoi problems are rarein family property disputes, because of theefforts of many provinces (not including British
Columbia) to diminate them.
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When a court hears a family property case with connections to more than one province, it is often
impossibleto makea fair division without taking into account family property in those other provinces.
The common law in fact allows theconsideration of the val ue of these other properties™ when dividing
property or awarding compensation for property rights. However, giving remediesthat depend, insome
way, upon the existence of these extra-territorial properties presents probl ems.

The simpleg remedy isto order one party to make a compensatory payment to the other. M oney
judgments, however, are not automatically enforceable outsde the province where the decison was
made; they must be enforced through the court in each province where enforcement is sought. The
machinery that exists in most Canadian provinces allows a defendant to challenge an out-of-province
judgment on the grounds that the original court wrongly assumed jurisdiction. If a defendant is
successful in this argument, then thejudgment will not be enforceable within the other territory.®

A compensatory payment is not appropriate or possibleinall cases. Sometimes, inorder to makea fair
division of property, the court must go beyond smply considering the value of extra-territorial
immovable property, and make an order that affects the ownership rightsin that property. The power
to decide issues relating to title and ownership of foreign property, however, is within the exclusive
jurisdiction of the province or territory where that property islocated. Courts simply do not have the
power to make ordersaffecting thetitleand ownership of extra-territorial property, no matter how much
the facts of a particular case may warrant it.

The courts have developed various indirect methods of getting around this limitation. One is to
reapportion entitlement to domestic property within the province to compensate for the court’ sinability
to divide property outside the province. Although ithasnot been aswidely used, courts may also or der
the losing party to convey part or all of ther interest in an extra-territorial property to the other.’

All of these indirect solutions, however, suffer frominadequacies. They arenot availableor appropriate
in al situations. Aswell, some doubts exig about the strength of their legal foundation. Because of
these limitations, there will still arise ingances where a family propety action must be heard by the
court of more than one territory before all the issues can be resolved.

All of these problems significantly limit the effectiveness of family law legislation when applied to
family property disputes touching on issues outsidetheprovince The complexity of the commonlaw

15. Tezcanv. Tezcan, (1987) 20 B.C.L.R. (2d) 253 (B.C.C.A.).

16. Many of these difficulties areremoved if the Uniform Enforcement of Canadi an Judg ments Act (UECJA), promulgated by the
Uniform Law Conferencein 1992, has been adopted by theterritory in which enforcementis sought. Extra-territorial Canadian
judgments registered in a provinae or teritory that has enacted UECJA are enforceable without the necessity of further
proceedings. Currently, Prince Edward Island is the only province that has brought this legslation into force. Although the
EUCJA has been enacted in British Columbiag, it has not yet been brought into force.

17. Such in personamorders rest on a distinction between the foreign immovabl e itself, and rights in the foreign immovable. The
richts in theforeign immovable ae located in the person of the owne, and therefore, thecourt may make an order compelling
that person to do what thecourt lacksthe power to doitself:to effect achangein title to the property. Unfortunately, thisremedy
isonly availableif thedefendant iswithintheterritorial jurisdiction of the court. Such orderscannot (currently) beenforced extra-
territoridly.
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conflict of law rules createsa lack of clarity and predictability, encouraging litigation as a means of
solving family property disputes. When cases do go to court, the legalism that pervades the
jurisprudence leads to unnecessarily technical arguments, extending trials and making an already
expensive process more . Finally, when a court doesreach a decision on how to fairly divide the
property, jurisdictional limitations on its power to effect that divison can lead to unsatisfactory and
incomplete results.

Family property law shouldbe assimple and as clear as possible. Ideally, the division of assets should
be governed by a single body of legislation, and the rules for choosing that legislation should be
transparent and easy to understand. Furthermore, theserulesshould bein harmony with provincial
family propertyl egislation, andcontain some provision for confronting thedifficul ties of extra-territorial
enforcement. British Columbia is currently further away from thisideal than any other province.

E. TheUniform Act

In 1986, Quebec, Ontario and Nova Scotiawere requested by the Uniform Law Conference of Canada
to report on private international law in family property regimes. T he Report was prepared by the
Quebec Representatives and published in the Proceedings of the Seventieth Annual Meeting of the
Uniform Law Conference of Canada (1988). In 1995 the Conference returned to the topic, and the
B.C. Commissonerswere asked to prepare a Report to be considered by the Conference at its 1996
Meeting.

The Report submitted by the B.C. Commissioners, entitled Choice of Law in Matrimonial Property,
set out anumber of principlesasguidesforthedraftingof uniform legidation governing conflicts of law
infamily property digutes. 1n 1997, alegislative proposal based uponthese prind pleswasdrafted and
promulgated. The B.C. Law Institute recommends the adoption of that legislation, titled the Uniform
Jurisdiction and Choice of Law Rules in Domestic Property Proceedings Act (the Uniform Act).

The fdlowing discussion ispresented as an overview of the proposed Uniform Act. For more details,
the reader is referred to the annotated Act, attached as an Appendix.

1. Jurisdiction in the Uniform Act
(a) Jurisdiction Generally

A few years after the Morguard dedision previously referred to was handed down, the Uniform Law
Conference recommended the adoption of a Uniform Court Jurisdiction and Proceedings Transfer
Act (UCJPTA). This Act restated the basis of court jurisdiction that included a “real and substantid
connectiontest,” asinMorguard. Unlike the Morguard judgment, however, the legislation went into
somedetail in setting out the factors that would define such a connection. The Uniform Act proposed
by the ULC draws much from the principles of jurisdiction and real and substantial connection laid
down in UCJPTA.
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The Uniform Act relies upon some new ter minology. Instead of jurisdiction to refer to the authority
of the court to hear and decide upon issues coming before it that touch upon its territory, the Uniform
Act refers to the territorial competence of the Court. The object of this distinction is to highlight a
difference between territorial competence - when jurisdiction is based on geographical factors- and
subject-matter competence - when jurisdiction is based upon legal factors, such as constitutional
boundaries or claim limits.

In setting out the rulesfor territorial competence, the Uniform Actincorporates aspects of the law both
beforeand after Mor guard. Indetermining territorial competence over the parties, section 3 of the Act,
like the common law, instructsthe court to look to factors such as the location of habitual residences,
the existence of a marriage contract, and whether the defendant agrees or submits to the court’s
jurisdiction.

In determining territorial competence over the subject matter of the dispute, the Act, again like the
common law, looksfor a “real and substantial” connection between the forum and the subject matter
of thedispute. The Act, however, takes a broader approach towhat is embraced by the subject matter.
Whereas inthe common law, the subject matter of a family property dispute issimply the property at
issue, section 3 of the Uniform Act instructsthe court to look for areal and substantial connection the
forum and the “facts on which the domestic property proceeding against the defendant is based.”
Section 4 providesan elaboration of elements of the case which may contribute to identifying such a
connection betw een the forum and the facts.

(b) Forum non conveniens

The Uniform Act retains the common law concept of forum non conveniens. Insection5, the Act sets
out a list of dx factors that a judge must consider when deciding whether to decline to exercise
jurisdiction. Some of these factors are found in the existing jurisprudence surrounding forum non
conveniens,*® for example section 5(2)(b), which requires a consideration of which law isto beapplied.
Somego beyond it, for example section5(2)(f), which requires a consideration of thefair and efficient
working of the Canadian legal system as awhole.

2. Choice of Law in the Uniform Act

Itisinthe choiceof law rulesthat the Uniform Actis most strongly distinguished from the common law.
There are two main differences:

First, the Uniform Act requires that the same law be applied to all property in the dispute. Thislawis
referred to in the commentary to the Act as the “ proper law” of themarriage, the law of thejurisdiction
that is more closely asociated to the marriage than any other. Restricting the division of property to
asinglelaw isa significant departure from the common law, which setsno limit on how many different

18. InSernv. DoveAudio, Inc., [199%] BC.W.L.D.1247(B.CS.C.) Low, J.set out awidely cited list of factorsfor determining “real
and substantial” connection in the context of determining whether the forum non conveniens discretion should be exercised.

British Columbia Law Institute
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laws could be applicable in a single domestic property proceeding. Section 8 of the Uniform Act sets
out the criteria to be used in identifying the proper law of the marriage.

Second, unlike the common law, the rules that determine the choice of law under the Uniform Act are
not based upon characteristicsof the property in dispute. Ingead, a hierarchy of factorsrelating to the
marriage islooked to when determining the proper law of the marriage. In dividing the family property,
the court isto apply thelaw of theprovinceof thecouple’ slastcommon habitual residence. If therewas
no such residence, the province most closely associated with the marriageisto be used, and failing that,
the law of the province in which the plaintiff habitually resided.

The Uniform Act treats marriagecontractsin substantially the same way asthe common law does now.
Marriage contracts are binding and, in general, determinative of the respedive property rights of the
parties. Thisis et out in section 6. Section 7 provides aresolution to certain chaice of law conflicts
that arise between thecivil law of Quebec and the common law. Essentially, the Uniform Act adopts
the civil rules for choice of law for resolving disputes regarding particular kinds of marital property
when the first common habitual residence of the partieswasin a“regime of community of property.”

The choice of law rules in the Uniform Act represent a wel come improvement over thecommon law
position. While they cannot totally eliminate what, from a British Columbia perspective, might be
called “hard cases,” they significantly narrow the range of circumstancesin which they can arise.

3. Remedies

A significant problem that arises in family property disputes that deal with immovable property in
another province or territory isthe inability of the court to make a judgment enforceabl e againg that
property. Itisamajor, and arguably unnecessary obgacl e to the efficient resol ution of family property
disputes. If the province hearing the case correctly accepted jurisdiction, and applies the appropriate
law, what objection can be raised to having that judgment binding upon propertiesin other provinces?
The judges empowered to hear family disputes are all appointed by the same body (the federal
government), and despite differencesin provincial law, the results are substantial ly the same in most
cases. Moreover, if thereisanerror, all provincial courtsanswer to the same final arbiter, the Supreme
Court of Canada.

There are many good arguments to be made against the current obstacles to enforcing extra-provincial
judgments. Thereality, however, isthat the only forum capabl e of making a binding order affecting title
to immovable property in another territory is the court of that territory. Despite the attempts of courts
to circumvent these obstacles, judgments under current laws are often unsatisfactory and incomplete.

Section 9 of the Uniform Act provides for a more satisfactory approach to dividing extra-provincial
property. Besides providing a more solid statutory authority for applying the indirect approaches

19. Comnunity of property isbased upon an assumption that the partieshave an implied contract to sharein all property acquired
before and during the rel ationship. Theonly Canadian jurisdiction that has community of property is Quebec, and only spouses
who married in Quebec before July 1, 1970would beautomatically under a regime of community of propety.

British Columbia Law Institute
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increasingly relied upon by the courts, it also grants courts the jurisdiction to make direct orders
regarding thedivision of the extra-provincial,immovabl e property in somesituations. Thislatter option
isavailable when the provincewhere theproperty islocated allowsfor the recognition and enforcement
of an order for non-monetary relief by the court of another territory. The adoption by the provincesof
the Uniform Enfor cement of Canadian Decrees Act, promulgated by the Uniform Law Conferencein
1997, is one means by which this may occur.

F. TheNeed for Uniformity

The Uniform Act offers an advantage over the common law in addition to those discussed above. The
Uniform Act isdrafted in such away asto be easily adapted and inserted into the family law legislation
of all the provincesand territories of Canada. This allows for auniformity in conflict of law legislation
that i simportant for family property disputes for two reasons:

1. Uniformity increases predicability inthelaw. Itisimportant that, when the facts of afamily
property dispute touch upon more than one province or territory, it be easy for the parties
to predict which lawswill beapplied inthe digute. Differences of expectation and opinion
at this stage render litigation almost inevitable.

2. Uniformity discourages* forum-shopping.” Wherefamily property division rulesdiffer from
province to province, there is atendency for each party to seek to have the dispute heard in
the territory whose law is most sympathetic to thar particular position. This tactical legal
manoeuvring, called forum-shopping, increases the cost and duration of a trial without
addressing any of the substantive issues. Uniform legislation setting out jurisdiction and
choice of law rules would do much to minimize this problem.

Itis true that the benefits of uniformity will not be seen immediately, and full uniformity across all
provinces may never be realized. However, each province that adopts a version of the Uniform Act
makes a dgnificant contribution totheintegration and rationalization of family law across Canada.

G. Adopting the Uniform Act

The Uniform Act was drafted in a form that allows it to beeasily added as a Part to the gatute in the
enacting province or territory that dealswith thedivision of family property. This Report recommends
that the Act be adopted as section 69 in the current Family Relations Act, with the following
modifications:

1. Sections 1 to 9 of the Uniform Act should be renumbered as sections 69.1 to 69.9

2. The definition of “court” should be removed, and all references to “court” throughout
the Act should be replaced by “ Supreme Court.”

3. All references to “[enacting province or teritory]” should be replaced by “ British
Columbia.”

4. Insections 1(1) and 2, “Part” should be replaced by “ Sections 69.1 t0 69.9.”
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H. Conclusion

The B.C. Law Institute recommends the adoption of the Uniform Act as an addition to the current
Family Relations Act. The Uniform Actisasuperior legal instrument to thecommon law for resolving
family property disputes for several reasons:

» Itissimpler to understand and apply. Thetestsfor jurisdiction andchoice of law set out
in the nine sections of the Act eliminate much of the legalism and technicalities of the
common law.

e Itismorein harmony with the principles of the Family Relations Act. Family lawin
British Columbiatook adifferent direction than the common law many years ago, and
thefailure of conflict of family property law rules relating to family property to follow
asimilar path has work ed against the basic objectives of family property legislation.

* It makes provision for the extra-provincial enforcement of orders pertaining to
immovable family property, and theeventual possibility of uniform corflict of law rules
across Canada.

Rapid changes in our society, combined with the inadequaciesin the current law and the pressing need
forinterprovincial uniformity make the Uniform Act alarge step forward for family property law inthis
province and across Canada. In order to ensure quick acceptance and ratification by all the provinces,
it important that British Columbia take a leadership role in adopting the Uniform Act.
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APPENDI X#*

Uniform Jurisdiction and Choice of L aw Rulesin
Domestic Property Proceedings Act

Definitions and presumptions

Territoria competence

Territoria competencerules

Real and substantial connection

Discretion about the exer cise of territorial competence
Choice of law rules: contract

Choice of law rules: marriage and community of property
Choiceof law rules: proper law of the marriage

Property located outsdeterritory

O oO~NO U, WNLPE

Comment: This uniform legislation is drafted to be added as a Part to the statute in the enacting
provinceor territory that dealswith the division of property owned by one or both pouses onthebreak
up or termination of their relationship.

Whenever a dispute crossesover borders, involving more than one territory, questionsarise concerning
where proceedings should or can be brought (which court hasjurisdiction to hear thedispute) and which
territory’ slaws governtheresolution of thedispute (choiceof law). Both the commonlaw andcivil law
developed detailed legal rules to deal with thesevery complex questions. Most Canadian territories
have amended at |eagt some aspects of theserules as they apply to resolving disputes about domestic
property. Not all Canadian territories have adopted the same approach to rationalizing the rules, and
not all of the approaches adopted have been entirely successful.

Thislegislation sets out uniform principles to decide (a) whena court has jurisdiction to hear adispute
that concerns domestic property, (b) when a court that has jurisdiction should declineit, and (c) the
selection of theterritory whose law istogovern the disputes. The legislation applies where the dispute
involves more than one Canadian territory as well as where it involves Canadian and non-Canadian
territories.

20. TheUniformJurisdi ction and Choi ce of Law Rulesin Domestic Property Proceedings Act was published by the Uniform Law
Conference of Canadain the proceedings of its 1997 Conference.

British Columbia Law Institute
14



The Need for Uniform Jurisdiction and Choice of Law Rules in Domestic Property Proceedings

Definitions and Presumptions
1 (1 Insections2to9,

“regime of community of property” means any regime of domestic property which is
imposed by law and which
(a) determinestheextentto which each spouse hasrightsin and over all or certain of
the domedtic property owned by the other spouse during the marriage, and
(b) providesfor the sharing of domestic property on the break up or termination of their
marriage
and includes a regime of partnership of acqueds, but doesnot include
(c) aregime of separate property,
(d) aregime under which rightsin or with respect to domestic property are deferred
until, or after, the occurrence of an event signifying the break up or termination of
the marriage,

“Court” means the superior court of unlimited trial jurisdiction of [enacting province or
territory] .

“ defendant” means a person who is or was in a marriage with the plaintiff and against
whom a domestic property proceeding has been brought,

“ domestic property” meansreal property or personal property wherever |ocated owned by
theplaintiff or defendantsepar ately or as co-owner sacquired bythembeforeor duringtheir
marriage,

“domestic property proceeding” means a proceeding brought in connection with an
application for

(a) adivision of,

(b) compensation in lieu of, or for foregoing, rightsin, or

(c) adeclaration astorightsin
domestic property,
“marriage” includes any relationship involving cohabitation that is recognized under the
internal lawof theterritory selected under ss. 6, 7 or 8that governsdomestic property rights
onthebreak up or termination of the relationship,

“plaintiff” meansa person who has commenced a domestic property proceeding,

“territorial competence’ means the aspects of a court's jurisdiction that depend on a
connection between
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(a) theterritory or legal system of the state in which the courtis egablished, and
(b) a partyto a proceeding in the court or the facts on which the proceedingis based.

(2) Partiesdo not have a common habitual residencein a territory whilethey live separate
and apart in the territory.

Comment: OncethisPartis placed in the context of the domestic property legislation of the enacting
province or territory, which will have its own st of definitions, many of these definitions may be
unnecessary or require fine-tuning.

The definition of “regime of community of property” distinguishesbetween

(a) various regimes which recognize rights in domestic property arise
immediately by virtue of the marriage and
(b) regimes which provide for
0] separate property or
(i) separate property during marriage and property division on
the break up or termination of the rdationship.

The legislation sets out one choice of law rulefor domedic property proceedingsthat deal with property
held in community of property (see section 7) and another choice of law rule for property not held in
community of property (see section 8). Thelegislation sts out a choice of law rule that applies at the
beginning of marriage where property is held in community of property because property sharing
commences at that time. For other property, the choice of law rule that appliesis based on atest that
applies at the end of the relationship. The definition only refers to situations where community of
property is imposed by law. In cases where the spouses agree that their property will be held in
community of property, section 6, which appliesin all caseswherean agreement ismade, would govern.

Some territories have enacted legislation, or are contemplating enacting legislation, that allows the
courts to divide property onthe break up or termination of acommon law, or a same sex, relationship.
The term “marriage,” consequently, is given an expanded definition.

The legiglation applies when marriage terminates by, e.g., divorce or, where recognized under the
applicable law, the death of a gpouse. The definition of “marriage” also refersto the “break up” of the
relationship to ensure that the legislation applieswhen the relationship does not terminate, but ends
when, e.g., a spouse obtains a court order recogni zing that the spouses' have separated from board and
bed, or an order of nullity,

The legiglation sets out jurisdiction and choice of law rules for proceedings relating to domestic
property. See the definition of “domestic property.” For a court to make an order that finalizes all
aspects of a dispute over domestic property, it must be able to have regard to property located outside
itsown territory, aswell as outside Canada. To the extent that theorder cannot be enforced outside the
court's territory, other methods, described below, can be employed. See section 9.
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The legislation addresses two sparate issues: (a) what rules should determine when courts in a
particular province or territory can entertain a proceeding relating to domestic property and (b) what
rules should determinethelaw to be applied to resol ve digputes concerning domestic property. Theterm
“territorial competence” is used in the sectionsdealing with when a court has jurisdiction to entertain
a proceeding. Thesesedions are patterned after the Uniform Court Jurisdiction and Proceedings
Transfer Act.

The test of first “common habitual residence” isused to select thelaw that appliesto resolving adispute
over domestic property held in community of property. [See section 7] The test of last “common
habitual residence” is used to select the law that applies to resolving a dispute over domestic property
that is not held in community of property. [See sedion 8].2

The fact that spouseslived inthe same territory but did not cohabit, isnot relevant for deermining
choice of law issues, although may be relevant for determiningwhether the court hasjuri sdiction to hear
thedispute. [ See section4] The phrase* common habitual residence” hasbeen interpreted to mean “the
place where the pouses mog recently lived together ashusband and wife and par ticipated together in
everyday family life.” (Pershadsingh v. Pershadsingh, (1987), 9 R.F.L. (3d) 359, 361 (Ont. H.C.);
Adam v. Adam (1994), 7 R.FL. (4th) 63, 67 (Ont. Gen. Div.) confirmed on appeal (1996) 65
A.CW.S. (3d) 756 (Ont.C.A.). It embracestheideaof cohabiting. Section 1(2) confirms that this
interpretation also applies in the context of this legidation.

Territoria Competence
2 The territorial competence of the Court in a domestic property proceeding is to be

deter mined solely by reference to this Part.

Comment: Ss. 2to5 are patterned after the Uniform Court Jurisdiction and Proceedings Transfer
Act (“UCJIPTA"). UCJPTA providescomprehensiverulesfor determining whenthecourtsof aprovince
or territory have jurisdiction to entertain a proceeding.

Territoria Competence Rules

3 The Court has territorial competence in a domestic property proceeding that is brought
against a defendant only if

21. The expression “habitual residence” is not defined in the Act. Thisis consistent with a decision taken by the Uniform Law
Conference in devel opinng the Uniform Court Jurisdiction and Pro ceeding Transfer Act where the sy nonymousterm“ ordinary
residence” was left undefined. In this Ad, the expression “habitual residence” was adopted since it is most often used (also
without a definition) in the leg slation of those provincesthat have adopted conflict of law rules in relation to family property
disputes TheOntario Family Law Act, R.S.0.(190) c.F-3s.15is an exampl e of the term being used without being defined.
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(a) thedefendant hasinstigated another proceeding in the court to which the domestic
property proceeding isa counterclaim,

(b) duringthe course of the domestic property proceeding the defendant submits to the
court's jurigdiction,

(c) thereis an agreement between the plaintiff and the defendant to the effect that the
court has jurisdiction in the domestic property proceeding,

(d) either the defendant or the plaintiff is habitually resident in [ enacting province or
territory] at the time of the commencement of the domestic property proceeding, or

(e) thereisareal and substantial connection between [enacting provinceor territory]
and the facts on which the domegtic property proceeding against the defendant is
based.

Comment: Section 3 isbasedon UCJPTA, sction 3.

Real and Substantial Connection

4 Without limiting the right of the plaintiff to prove other circumstancesthat constitute a real
and substantial connectionbetween [ enacting province or territory] and the facts on which
a domestic property proceeding is based, a real and substantial connection between
[enacting province or territory] and those factsis presumed to exist if

(a) thedomestic property thatisthe subject matter of the domestic property proceeding
islocatedin [enacting province or territory],

(b) the last common habitual resdence of the plaintiff and defendant was in [enacting
province or territory],

(c) apetitionwithrespectto the marriage of the plaintiff and defendanthasbeenvalidly
issued under the Divorce Actin [enacting province or territory].

Comment: UCJPTA, section 10, sets out anumber of factorsfrom which it can be presumed that there
is a real and substantial connection between the proceeding and the territory in which the court is
located. Section 4 isbasedon UCJPTA, section 10, although the listed items are specially formul ated
to apply to domestic property proceedings and are not found in UCJPTA. A court whose jurisdiction
derives solely from thefact that aminor portionof domestic property islocated intheterritory--item (a)-
-should ordinarily decline jurisdiction on principles of forum non conveniens See section 5. Not all
of the items listed in sections 3 and 4 will necessarily be consistent with other parts of the law of the
enacting province or territory. E.g., a Quebec court would not have jurisdiction unless the spouses
currently have either domicile or residencein Quebec. In the absence of domicile or residence, parties
cannot confer jurigdiction on a Quebec court by agreement. Each jurisdiction must consider whether
a subsection is needed, or should be omitted because it is inconsistent with other provincial law.
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Discretion About the Exercise of Territoria Competence

5 (1) Afterconsideringtheinterestsofthepartiesto a domestic property proceeding and the ends
of justice, the Court may decline to exercise its territorial competence in the domestic
property proceeding on the ground that the court of another state is a more appropriate
forum in which to try the domestic property proceeding.

(2) The Court, in deciding the question of whether it or a court outside [ enacting province or
territory] isthe more appropriate forum in which to try a domestic property proceeding,
must condder the circumstances relevant to the domegtic property proceeding, including

(a) the comparative convenience and expense for the parties to the domestic pr operty
proceeding and for their witnesses, in litigating in the Court or in any alternative
forum,

(b) the law to be applied to issues in the domegtic property proceeding,

(c) the desirability of avoiding a multiplicity of legal proceedings,

(d) the desirability of avoiding conflicting decisions in different courts,

(e) the enforcement of an eventual judgment, and

(f) the fair and efficient working of the Canadian legal system as a whole.

Comment: Section 5 is based on UCJPTA, section 11. It restates the doctrine of forum non
conveniens.

Principlesof forumnon conveniensshould play animportant rolein domesticproperty proceedi ngsthat
concernproperty in morethan oneterritory, or where the spouseslived in morethan oneterritory during
themarriage. While several courts may be ableto assumejurisdiction on avariety of reasonabl e bases,
if the policy of settling domestic property disputes by reference to a single law in a single proceeding
isto work well, usually thedispute should be heard in the territory that isthe most appropriate forum.

Choice of Law Rules: Contract

6 (1) If the plaintiff and defendant entered into a contract, either before the formation of, or
during, their marriage, that specifies how domestic property is to be divided in the event of
the break up or termination of their marriage, their rights in domestic property are
deter mined by the contract.

(2) The contract referred to in subsection (1) is enforceable subject to theinternal law of the
territory determined in accordance with section 8.

Comment: Under both civil law and common law, parties may enter into a contract about domestic
property. Some provinces have lggislation that allowsa court to inquire into the fairness of a contract
made on or during marriage that relates to the digosition of domestic property on marriage break up
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or termination. Subsection (2) provides a rule for determining which law governson that issue. See
section8. Suppose, e.g., that an Alberta court hasterritorial competence to hear the proceeding, but the
choice of law rules slect Nova Scotia law. The Alberta court would apply Nova Scotia law, not
Alberta law, to determine whether the contract is enforceable. Subsection (2) does not address the
question of whether the contract was validly made, which would continue to be determined by rules of
private international law.

Choice of Law Rules: Marriage and Community of Pr operty

7 Subject to section 6, if the internal law of the territory in which the plaintiff and
defendant first had a common habitual residence during their marriage provides
that some or all of their domestic property is held in a regime of community of
property, then regardless of a change of residence, their rights in the domestic
property that is subject to the regime of community of property on the break up or
termination of their marriage are determined by the internal law of that territory.

Comment: Section 7 is based on a principle of both civil law and common law. It iscalled the
“doctrine of immutability of original regime.” The onedifferenceisthat the civil law and the common
law testsare based upon domicile at the time of marriage, which may bedifferent fromresdence. Usng
domicileasatest for resolving choice of law i ssuesfor matrimonial di gputeshasbeen expressly rejected
in Canadian jurisdictionsthat haveeither (a) reconsidered choice of law issues, or (b) enacted legislation
providing that awife may establish a domicile independent of her husband. The alternative selected is
to adopt an approach based on the proper law of the marriage, determined by atest that has regard to
where the spouses first had a common habitual residence while married. Section 7 applies if the
territory's law provides for community of property, which is given an expanded definition to embrace
virtually every system which recognizes that one spouse has interestsand rightsin the property of the
other by virtue of the marriage. See the definition of “regime of community of property.”

The only Canadian jurisdiction that has community of property is Quebec, and only gpouses who
married without contract beforeJuly 1, 197 0 would be under aregi me of community of property. Since
July 1, 1970, spouses in Quebec can still choose community of property by contract. If they do not
make such a contract, they are subjectto aregime of partnership of acqueds. The definition of “regime
of community of property” specifically includes partnership of acquests.

In most other cases Canadian jurisdictions adopt principlesof “deferred” community of property (i.e.,
during the marriage, principlesof separate property determineownership. It isnot until marriage break
up that legislation callsfor adividgon of property, or an adjustment of each spouse's net worth through
an equalizing payment). Thisruleis proposed to accommodate the conflicting choice of law rules
adopted by the common law (which looks to the end of the rdationship) and those of the civil law
(which look to the beginning of the relationship). The rule only appliesto domestic property that is
actually affected by the regime of community of property. In ajurisdiction such as Quebec, that has
principles of community of property as wdl asseparate property and partition of family patrimony at
thebreak up or termination of the marriage, thisrule would not apply to thedomestic property thatwas
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held as separate property or that qualified as family patrimony. The law that applies to domestic
property that is held outside of community of property isdetermined by section 8. See the definition of
“regime of community of property.”

Canadian legal policy is firmly in favour of community of property rules or deferred community of
property rules for dividing domestic property on marriage break up or termination. Consequently, a
regime of separate property will govern thedispute only if either (a) the partiesso agree, or (b) section
7 does not apply and separae property rules are required by the law of the territory selected in
accordancewith the choice of law rulesin section 8. If theterritory provides for community of property,
but the spouses have made a marriage contract providing for a different regime, section 7 would not

apply.

Choiceof LawRules Proper Law of the Marriage

8 (1) Subject to sections 6 and 7, subgantive rights of the plaintiff and defendant in a domestic
property proceeding are deter mined by the internal law of the territory where the parties
had their last common habitual residence.

(2) If theterritory selected bythe application of subsection (1) is located outside Canada and
is not the territory most closely associated with the marriage, the substantive rights of the
plaintiff and defendantinadomestic property proceeding ar e deter minedby theinter nallaw
of the territory that is most closely associated with the marriage.

(3) If there is no place where the parties had a common habitual residence, substantive rights
of the plaintiff and defendant in a domestic property proceeding must be determined by the
internal law of the territory where the plaintiff last habitually resided.

Comment: Domicile is no longer a practical test for determining the proper law of the marriage.
Thereisaconsenaus among Canadian common law provincesthat haverecond dered the commonlaw
rules that the proper law of the marriage is determined by the common habitual residence of the
spouses. |If they resided in morethan onelocation, itisthe last common habitual residence. Whilethe
guestion of domicile depends upon a number of factors, including intention, residence is determined
purely by the physical fact of maintaining a residence in a particular territory.

Procedural rules would be determined by the law of the territory in which the proceeding tak es place.
Substantive questions, such aswho qualifies as a spouse, the determination of when rightsin property
arise, whether property can be divided between the spouses and in which proportions and valuing
property for the purpose of determining compensation in lieu of, or for foregoing, rights of property,
etc. would be determined by thelaw of theterritory inwhich the parties last had a common habitual
residence.
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A special rule is adopted where a non-Canadian territory isinvolved. It might be thought that more
problemswill arise from easy mobility within afederation such as Canada than betw een Canada and
another nation. In afederation, people will relocate fairly freely--resulting in relatively casual ties
between the laws of any one territory and the marriage--while movement between different nationsis
complicated by immigration laws and the ability to earn aliving. But withinthe Canadianfederation
thereis a basic similarity in approach on when rights to domestic property will be determined by
separate property principles.

In contrast, a change in common habitual residence between nations might result in fundamentally
different legal principles applying. Conseguently, movement from one nation to another raises more
diffiault questions than movement between Canadian territories. W here the parties mov e to another
nation, the policy suggested isthat the court should inquire into whether the law of the last common
habitual residence is that of aterritory most closely associated with the marriage.

The approach adopted in this Uniform Act departs from the policy of the Convention on the Law
Applicable to Domestic Property Regimes. The Convention was adopted by the Hague Conference
on PrivateInternational Law in 1978, and sets out precise choice of law rules where the laws of two
or more nations might apply in caseswhere the spouses have not made an agreement. These rules
place restrictions on how easily the governing laws of one nation will be replaced by those of another.
The basic rule is that property rights on the break up of a marriage are determined by the law of the
territory where the spouses first establish a habitual residence after they marry. The laws of another
territory in which they establish a habitual residence will be applied,however, if the habitual residence
extendsfor 10 years or more, or it istheterritory of their commonnationality. Asof July 9, 1996, the
Convention had been ratified by France, Luxembourg and the Netherlands and signed by Austria and
Poland.

Thetest of “common habitual residence” cannot beappliedif the parties never cohabited. See section
1(2). If the pouses never cohabited, the proper law is determined by theterritory where the applicant
last habitually resided.

The referencesto internal | aw are to ensur e that principles of renvoi do not apply.

Property Located OutsideTerritory

9 (1) ACourtwithterritorial competenceto entertaina proceeding relating to domestic property
may dispose of all issues relating to ownership and division of the domestic property.

(2) Wherethe Court hasterritorial competenceto entertain a proceeding relating to domestic
property, some of which is located outside [ enacting province or territory], the court may

(a) reapportionentitlement to domestic property within [enacting provinceor territory]
to compensate for rightsin domedic property located outside [ enacting province or
territory],
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(b) order the party who has legal title to domedtic property located outside [ enacting
province or territory] to pay compensation to the other party in lieu of division,

(c) make an order in connection with domestic property located outside of [enacting
province or territory] that is enforceable against the party that owns the domestic
property, including an order preserving the domedic property, respecting
possess on of the domestic property or requiringthe owner to convey or charge all
or part of the owner'sinterest in it to the other party, or

(d) iftheinternallawof theterritory inwhich thedomestic propertyislocated all owsfor
the recognition and enforcement of an order for non-monetary relief made by a
court of another territory, make an order for non-monetary relief.

Comment: Canadian courts routinely use the techniques set out in paragraphs (a) and (b) for arriving
at afair division of domestic property, although in some cases there is doubt concerning a court's ability
to do so. Any such doubt would be put to rest by gecifically incorporating these powers into the
relevant legidation.

The option under paragraph (c), the in personam order, isoftenoverlooked. It is open to the court to
makean order requiring aperson to perform aspecificobligation. Ifthe person subject to the order fails
to obey it, contempt proceedings can be brought against that person to enforce it. Such an order is
effective if the person is within the court's territory. It is an equitable jurisdiction that has been
recognized sincethel8th Century: see,e.g., Pennv. Lord Baltimore, (1750) 1 Ves Sen. 444,27 E.R.
1132.

The policy underlying paragraph (d) isthat alocal court can make an order pertaining to the ownership
or division of domestic property located outside the territory, if the territory in which the domestic
property is located adopts legislation similar in policy to the Uniform Enforcement of Canadian
Decrees Act. Thisprovisionis lessuseful in those provinces that adjust property rights on marriage
break up or termination by requiring one spouse to make an equalizing payment to the other spouse.
But even in those provinces, legislation allows the court to make anon-monetary order to facilitate
separating the finances and property of spouses on marriage break up or termination.
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