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Disclaimer

The information and commentary in this publication is not offered as legal advice. It refers only to the law at the time of publi-
cation, and the law may have since changed. BCLI does not undertake to continually update or revise each of its publications to
reflect post-publication changes in the law.

The British Columbia Law Institute and its division, the Canadian Centre for Elder Law, disclaim any and all responsibility for
damage or loss of any nature whatsoever that any person or entity may incur as a result of relying upon information or com-
mentary in this publication.

You should not rely on information in this publication in dealing with an actual legal problem that affects you or anyone else.
Instead, you should obtain advice from a qualified legal professional concerning the particular circumstances of your situation.

© 2016 British Columbia Law Institute

The British Columbia Law Institute claims copyright in this publication. You may copy, download, distribute, display, and oth-
erwise deal freely with this publication, but only if you comply with the following conditions:

1. You must acknowledge the source of this publication;
2. You may not modify this publication or any portion of it;

3. You must not use this publication for any commercial purpose without the prior written permission of the British Co-
lumbia Law Institute.

These materials contain information that has been derived from information originally made available by the Province of Brit-
ish Columbia at: http://www.bclaws.ca/ and this information is being used in accordance with the Queen’s Printer License—
British Columbia available at: http://www.bclaws.ca/standards/2014/QP-License_1.0.html. They have not, however, been
produced in affiliation with, or with the endorsement of, the Province of British Columbia and THESE MATERIALS ARE NOT
AN OFFICIAL VERSION.



British Columbia Law Institute

1822 East Mall, University of British Columbia, Vancouver, BC, Canada V6T 171

Voice: (604) 822-0142 Fax: (604) 822-0144 E-mail: bcli@bcli.org
WWW: http://www.bcli.org

The British Columbia Law Institute was created in 1997 by incorporation under the provin-
cial Society Act. Its strategic mission is to be a leader in law reform by carrying out:

e the bestin scholarly law reform research and writing; and

e the bestin outreach relating to law reform.

The members of the Institute are:

Prof. Joost Blom, QC (Chair) Lisa A. Peters (Vice-chair)
Thomas L. Spraggs (Treasurer) Hon. Marion J. Allan

Jan Christiansen R. C. (Tino) Di Bella

Oliver A. Fleck Prof. Robert G. Howell

Frances M. Kelly Hon. Kenneth C. Mackenzie, QC
Margaret H. Mason Susan M. Mercer

Dr. Richard F. Oppong Andrea L. Rolls

Stanley T. Rule

The members emeritus of the Institute are:

Arthur L. Close, QC D. Peter Ramsay, QC

This project was made possible with the sustaining financial support of the Law Foundation of
British Columbia and the Ministry of Justice for British Columbia. The Institute gratefully
acknowledges the support of the Law Foundation and the Ministry for its work.



Strata Property Law (Phase Two)
Project Committee

The Strata Property Law (Phase Two) Project Committee was formed in fall 2013. This vol-
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The members of the committee are:

Patrick Williams—chair Veronica Barlee (Jul. 2014-present)
(Partner, Clark Wilson LLP) (Senior Policy Advisor, Housing Policy
Branch, Ministry of Natural Gas Develop-
ment and Responsible for Housing)

Larry Buttress (Oct. 2013-Jun. 2016) Garth Cambrey
(Deputy Executive Officer, Real Estate (Real Estate Institute of British Columbia)
Council of British Columbia)
Tony Gioventu Tim Jowett
(Executive Director, Condominium Home (Senior Manager, E-Business and Deputy
Owners Association) Registrar, Land Title and Survey Authority)
Alex Longson (Jul. 2016-present) Judith Matheson
(Senior Compliance Officer, Real Estate (Realtor, Coldwell Banker Premier Realty)
Council of British Columbia)
Elaine McCormack Doug Page (Oct. 2013-Jul. 2014)
(Partner, Wilson McCormack Law Group) (Director of Legislation, Housing Policy

Branch, Ministry of Natural Gas Develop-
ment and Responsible for Housing)

David Parkin Allen Regan
(Assistant City Surveyor, City of Vancouver) (Vice-President, Bayside Property Services
Ltd.)
Stanley Rule Sandy Wagner
(Lawyer, Sabey Rule LLP) (President of the Board of Directors, Vancou-

ver Island Strata Owners Association)
Ed Wilson
(Partner, Lawson Lundell LLP)

Kevin Zakreski (staff lawyer, British Columbia Law Institute) is the project manager.

For more information, visit us on the World Wide Web at:
http://www.bcli.org/project/strata-property-law-phase-two



Call for Responses

We are interested in your response to this consultation paper. It would be helpful if your re-
sponse directly addressed the tentative recommendations set out in this consultation paper,
but it is not necessary. General comments on reform on complex stratas are also welcome—
specifically, legal issues relating to sections, types, and phases.

The best way to submit a response is to use a response booklet. You may obtain a response
booklet by contacting the British Columbia Law Institute or by downloading one at
http://www.bcli.org/project/strata-property-law-phase-two. You do not have to use a
response booklet to provide us with your response.

Responses may be sent to us in one of four ways—

by mail: British Columbia Law Institute
1822 East Mall
University of British Columbia
Vancouver, BC V6T 171

Attention: Kevin Zakreski
by fax: (604) 822-0144
by email: strata@bcli.org

by online survey: link from www.bcli.org/project/strata-property-law-phase-two

If you want your response to be considered by us as we prepare our report on complex stra-
tas, then we must receive it by 15 January 2017.

Privacy

Your response will be used in connection with the Strata Property Law (Phase Two) Project.
[t may also be used as part of future law-reform work by the British Columbia Law Institute
or its internal divisions. All responses will be treated as public documents, unless you ex-
pressly state in the body of your response that it is confidential. Respondents may be identi-
fied by name, title, and organization in the final report for the project, unless they expressly
advise us to keep this information confidential. Any personal information that you send to
us as part of your response will be dealt with in accordance with our privacy policy. Copies
of our privacy policy may be downloaded from our website at: http://www.bcli.org/privacy.
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EXECUTIVE SUMMARY

Introduction

The British Columbia Law Institute began work on the Strata Property Law Pro-
ject—Phase Two in summer 2013. The phase-two project builds on the consultation
and research carried out in phase one of the project. It addresses legislative reform
of the Strata Property Act. With the goal of promoting the development of the next
generation of the act, the project’s purpose is to make recommendations in the fol-
lowing seven areas: (1) fundamental changes to a strata; (2) complex stratas;

(3) selected governance issues; (4) common property; (5) selected land-title issues;
(6) selected insurance issues; (7) leasehold stratas.

This consultation paper is the second published during the project. It deals with
three legal devices for addressing the concerns raised by complex stratas:

(1) sections, which allow for the creation of mini strata corporations; (2) types,
which allow for the allocation, to specific strata lots, of expenses paid for out of a
strata corporation’s operating fund; and (3) phases, which allow for the develop-
ment of strata properties in segments over an extended period of time.

The consultation paper contains 68 proposals for reform of the Strata Property Act
and the Strata Property Regulation. Readers may give their views on these proposals
by a variety of means—filling out all or part of a response booklet, sending a letter to
BCLI, or completing an online survey. BCLI will consider all responses in crafting its
final recommendations for reform. For a response to be considered in this process,
BCLI must receive it by 15 January 2017.

Summary and full consultations

There are two versions of the consultation paper available for public comment.

A summary consultation sets out highlights from the full slate of proposals made on
complex stratas. It contains little in the way of background information and no cita-
tion of sources. The summary consultation is located in appendix B to the consulta-
tion paper. A freestanding copy may be downloaded from http://www.bcli.org.

The full consultation paper contains all 68 proposals made on reforming complex
stratas. It also provides the detailed research that was relied on in making those
proposals.
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The remainder of this executive summary describes only the full consultation.

Our supporters

The Strata Property Law Project—Phase Two has been made possible by project
funding from the Real Estate Foundation of British Columbia, the Notary Foundation
of British Columbia, the Ministry of Natural Gas Development and Responsible for
Housing for British Columbia, the Real Estate Council of British Columbia, the Real
Estate Institute of British Columbia, Strata Property Agents of British Columbia, the
Association of British Columbia Land Surveyors, the Vancouver Island Strata Owners
Association, and the Condominium Home Owners Association.

The Strata Property Law (Phase Two) Project Committee

BCLI is carrying out the Strata Property Law Project—Phase Two with the assistance
of a volunteer project committee. The members of the project committee are:

Patrick Williams—chair
(Partner, Clark Wilson LLP)

Larry Buttress (Oct. 2013-Jun. 2016)
(Deputy Executive Officer, Real Estate
Council of British Columbia)

Tony Gioventu
(Executive Director, Condominium
Home Owners Association)

Alex Longson (Jul. 2016-present)
(Senior Compliance Officer, Real Estate
Council of British Columbia)

Elaine McCormack
(Partner, Wilson McCormack Law
Group)

David Parkin
(Assistant City Surveyor, City of Van-
couver)

Veronica Barlee (Jul. 2014-present)
(Senior Policy Advisor, Housing Policy
Branch, Ministry of Natural Gas Devel-
opment and Responsible for Housing)

Garth Cambrey
(Real Estate Institute of British Colum-
bia)

Tim Jowett
(Senior Manager, E-Business and Deputy
Registrar, Land Title and Survey Authori-

)

Judith Matheson
(Realtor, Coldwell Banker Premier Real-

)

Doug Page (Oct. 2013-Jul. 2014)
(Director of Legislation, Housing Policy
Branch, Ministry of Natural Gas Devel-
opment and Responsible for Housing)

Allen Regan
(Vice-President, Bayside Property Ser-
vices Ltd.)
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Stanley Rule Sandy Wagner
(Lawyer, Sabey Rule LLP) (President of the Board of Directors,
Vancouver Island Strata Owners Associa-
tion)
Ed Wilson

(Partner, Lawson Lundell LLP)

Content of the consultation paper

Introduction

The consultation paper contains six chapters (including its brief concluding and in-
troductory chapters). The introductory chapter gives an overview of the project and
the consultation process. Then it discusses what the committee means by complex
strata.

Complex strata isn’t a legal term. It isn’t found in the Strata Property Act or the Strata
Property Regulation. Instead, it’s a descriptive term that came out of the consulta-
tions BCLI held for phase one of the project.

The term is meant to capture two trends in the real-estate sector. One is combining
two or more different uses in a single strata property. The resulting mixed-use strata
may be used for, for example, a combination of residential, commercial, office, indus-
trial, recreational, or hotel uses. The second involves the construction of larger resi-
dential developments, embracing a number of architectural styles and amenities.

These two trends give rise to a host of legal issues. The bulk of the consultation pa-
per is concerned with three tools that the act uses to manage these legal issues: sec-
tions, types, and phases. But before delving into sections, types, and phases, the con-
sultation paper provides a brief review of strata-property law.

Strata-property basics and the cost-sharing problem

This chapter is meant for readers who are new to strata-property law. It introduces
the law’s special terms and basic concepts.

The chapter also discusses in general terms the cost-sharing problem, which is at the
heart of much of the committee’s proposals relating to sections and types. As a gen-
eral rule, strata-lot owners are “all in it together”: that is, they share all common ex-
penses by reference to a formula based on their strata lots’ unit entitlements. This
general rule can cause problems when a strata property has a number of different
uses or different architectural characteristics. In these cases, some owners may ben-
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efit exclusively from a good or a service that is still considered a common expense.
But according to the general rule all the owners share the expense, even those own-
ers who derive no benefit from it. Sections and types each provide a means to shift
the expense onto just those owners who benefit from it.

Sections

Strata corporations can also have sections. Sections are essentially mini strata cor-
porations. The act allows an owner-developer or a strata corporation to create sec-
tions only if they represent the different interests of (1) owners of residential strata
lots and owners of nonresidential strata lots, (2) owners of nonresidential strata
lots, if they use their strata lots for significantly different purposes, or (3) owners of
different types of residential strata lots (with types meaning here apartment-style
strata lots, townhouse-style strata lots, or detached houses). In addition to being
part of the strata corporation, strata lots can also belong to sections. Because they
have a separate legal status from a strata corporation, sections allow for some en-
hanced cost sharing and control of property. But this separate legal status also cre-
ates some operational and administrative issues, which can create pose challenges
for owners, strata-council members, and strata-property managers.

The committee has made 29 tentative recommendations on sections, addressing is-
sues in the seven areas. Highlights include:

¢ General. The committee is proposing that sections remain a part of strata-
property law in British Columbia, despite the operational and administra-
tive challenges. To address these issues, the committee proposes specific,
incremental reforms to the law governing sections.

¢ Qualifying conditions. The committee proposes retaining the qualifying
conditions for creating sections currently found in the act.

e Creation. The committee proposes retaining the owner-developer’s power
to create sections, but it couples this proposal with a tentative recommenda-
tion to give a strata corporation a mechanism to cancel those sections at the
second annual general meeting.

¢ Powers and duties. The committee proposes spelling out powers and du-
ties implied in the legislation. The committee also proposes enhancing the
power of a section to obtain insurance.

¢ Governance. The committee proposes giving sections the express power to
issue an Information Certificate (Form B).

xxii British Columbia Law Institute



Consultation Paper on Complex Stratas

¢ Finances. The committee proposes giving sections the express power to file
a lien against a strata lot. The committee also proposes clarifying rules on
section budgets and finances.

¢ Cancellation. The committee proposes that a resolution to cancel a section
must address the legal issues that arise as a consequence of dissolving a
mini corporation.

Types

A strata corporation may identify types of strata lots in its bylaws. While the act
gives no guidance on how to do this, case law indicates that any principled distinc-
tion between types of strata lots will be valid. In practice, types tend to involve dif-
ferent architectural characteristics or different uses.

If a strata corporation’s or section’s bylaws have identified types, then the strata
corporation or section may allocate specific operating expenses to the owners of a
type of strata lot who exclusively benefit from the goods or services that generate
the expense. Types, like sections, are a means to address the cost-sharing problem.
But unlike sections types can’t be used to allocate capital expenses. And in a further
contrast to sections types aren’t considered distinct legal entities. Because types are
simpler, with more limited authority, they do not have the same administrative
complexities as sections.

The committee has made 14 tentative recommendations on types, addressing issues
in six areas. Highlights include:

e Legislative enabling provision or definition. The committee proposes
that the act expressly enable the creation of types.

e Creation. The committee proposes establishing a clear procedure to create
types, modelled on the procedure the act uses for creating a section.

¢ Sharing operating expenses. The committee proposes retaining the power
to allocate operating expenses by type. The committee also proposes requir-
ing a year-end reconciliation of expenses allocated to a type.

e Sharing capital expenses. The committee considered but declined to en-
dorse a proposal to expand the scope of types by allowing them to be used
to allocate capital expenses.

¢ Powers, duties, and governance. The committee considered but declined
to endorse assigning additional powers and creating a formal governance
structure for types.
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¢ Cancellation. The committee proposes creating a legislative procedure to
cancel a type, modelled on the procedure the act uses for cancelling a sec-
tion.

Phases

Unlike sections and types, phases aren’t used to address the cost-sharing problem.
But like sections and types phases do have an economic rationale.

Phasing legislation allows an owner-developer to develop a strata property in seg-
ments. The legislation expands the pool of owner-developers who can take on and
complete large-scale, sophisticated strata properties. This benefits strata-lot pur-
chasers, who are given increased competition and choice in the marketplace. Strata-
lot owners also benefit from economies of scale, which allow for greater amenities in
a phased strata property.

Phasing legislation has its downsides. It is extraordinarily complex. It also requires
that owner-developers and strata-lot owners have a longer-than-usual relationship
with one another, where each party has separate interests. This poses challenges for
the ordinary rules of strata-corporation governance and finances.

The committee has made 25 tentative recommendations on phases, addressing is-
sues in five areas. Highlights include:

e General. The committee proposes retaining the legislative framework for
phased strata plans.

e Applying to deposit a phased strata plan. The committee proposes re-
taining the current oversight mechanism for phased strata plans, which in-
volves approval by an approving officer. If an approving officer grants ap-
proval, the committee proposes extending its duration from one year to two.

¢ Changing circumstances. The committee proposes fine tuning the approv-
ing officer’s role in approving changes to a Phased Strata Plan Declaration.

e Governance and phased strata plans. The committee proposes simplify-
ing the governance structure for new phases in a phased strata plan.

¢ Protecting the financial interests of owners in a phased strata plan. The
committee proposes rolling back the scope of an interim budget that is re-
quired after the deposit of a new phase. The committee also proposes
strengthening the approving officer’s powers to review and approve securi-
ty arrangements for common facilities.
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Conclusion

The committee encourages responses to its proposals. Public comments will be fully
considered by the committee, as they play an important part in the process of craft-
ing this project’s final recommendations. Those final recommendations will be sub-
mitted to the provincial government. The province of British Columbia regularly up-
dates strata legislation.
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CHAPTER 1. INTRODUCTION

Overview

Strata-property legislation was originally conceived as a means to encourage the de-
velopment of residential housing. But nothing in British Columbia’s three genera-
tions of strata-property acts has ever restricted the legislation to that one kind of
development. Like other jurisdictions, since the 1960s there has been a rapid in-
crease in strata properties that are used for industrial, commercial, office, and recre-
ational purposes. In addition to the familiar condominiums, there are also strata-
titled townhouses, even single family homes in strata subdivisions (bare-land strata
developments). There has also been a proliferation of mixed-use stratas, which
combine two or more of these purposes within a single strata property.

The ever-growing diversity and sophistication of strata-property developments has
brought many benefits to British Columbia’s real-estate sector. But there have been
drawbacks too. The interests of residential and nonresidential strata-lot owners can
sometimes be in conflict, particularly over the sharing of common expenses and the
control of common property. Legislation and regulations have been developed to
manage these issues and to facilitate ever-more-sophisticated strata properties.

This consultation paper examines options for reforming the rules applicable to com-
plex stratas. Its focus is on three devices found in the Strata Property Act! and the
Strata Property Regulation? and used in connection with complex stratas: (1) sec-
tions, which allow for the creation of mini strata corporations; (2) types, which al-
low for the allocation, to specific strata lots, of expenses paid for out of a strata cor-
poration’s operating fund; and (3) phases, which allow for the development of strata
properties in segments over an extended period of time.

The consultation paper sets out tentative recommendations for reform of the law in
relation to these three topics, for readers to review and to provide their comments.
The consultation is open until 15 January 2017.

After the consultation period closes, responses to the consultation paper will be tak-
en into account in preparing a report that will contain the final recommendations on
complex stratas. BCLI projects publishing this report in winter or spring 2017.

1. SBC 1998, c43.
2. BCReg43/2000.
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About the Strata Property Law Project—Phase Two

This Consultation Paper on Complex Stratas is part of the British Columbia Law Insti-
tute’s ongoing Strata Property Law Project—Phase Two. BCLI began the Strata
Property Law Project—Phase Two in summer 2013. The project’s goals are to study
seven areas of strata-property law, identify issues calling for reform of the law, and
recommend changes to the Strata Property Act to address those issues.

The phase-two project builds on BCLI’s Strata Property Law Project—Phase One,
which was completed in 2012. Over the course of the phase-one project, BCLI car-
ried out initial legal research and focussed consultation with leading experts in the
strata-property field. The results of this research and consultation were published in
BCLI's Report on Strata Property Law: Phase One,? which recommended that BCLI
undertake a law-reform project to examine the following subjects: (1) fundamental
changes to a strata; (2) complex stratas; (3) selected governance issues; (4) common
property; (5) selected land-title issues; (6) selected insurance issues; (7) leasehold
stratas.

The first subject in the phase-two project was addressed in the project’s first two
publications, the Consultation Paper on Terminating a Strata* and the Report on
Terminating a Strata.> The Legislative Assembly of British Columbia implemented
this report’s recommendations in fall 2015.6

While the consultation on complex stratas is underway, work on the next three sub-
jects (governance, common property, land-title issues) is planned to begin, with a
publication addressing those subjects projected for 2017.

The phase-two project’s supporters

The Strata Property Law Project—Phase Two has been made possible by project
grants from the Real Estate Foundation of British Columbia, the Notary Foundation

3.  BCLIrepno 70 (Vancouver: The Institute, 2012), online: <www.bcli.org/project/strata-
property-law-phase-one>.

4.  (Vancouver: The Institute, 2014), online: <www.bcli.org/wordpress/wp-
content/uploads/2014/05/2014-05-15_BCLI-Consultation-Paper-on-Terminating-a-Strata-
FINAL.pdf>.

5.  BCLIrepno 79 (Vancouver: The Institute, 2015), online: <www.bcli.org/wordpress/wp-
content/uploads/2015/02/2015-02-20_BCLI-SPL-Ph2-Report-on-Terminating-a-Strata-
FINAL.pdf>.

6. See Natural Gas Development Statutes Amendment Act, 2015, SBC 2015, c 40, ss 37-55 [in force
28 July 2016].
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of British Columbia, the Ministry of Natural Gas Development and Responsible for
Housing for British Columbia, the Real Estate Council of British Columbia, the Real
Estate Institute of British Columbia, Strata Property Agents of British Columbia, the
Association of British Columbia Land Surveyors, the Vancouver Island Strata Owners
Association, and the Condominium Home Owners Association.

The Strata Property Law (Phase Two) Project Committee

In carrying out the phase-two project, BCLI is being assisted by a volunteer project
committee. The members of the committee are:

Patrick Williams—chair
(Partner, Clark Wilson LLP)

Larry Buttress (Oct. 2013-Jun. 2016)
(Deputy Executive Officer, Real Estate
Council of British Columbia)

Tony Gioventu
(Executive Director, Condominium
Home Owners Association)

Alex Longson (Jul. 2016-present)
(Senior Compliance Officer, Real Estate
Council of British Columbia)

Elaine McCormack
(Partner, Wilson McCormack Law
Group)

David Parkin
(Assistant City Surveyor, City of Van-
couver)

Stanley Rule
(Lawyer, Sabey Rule LLP)

Ed Wilson
(Partner, Lawson Lundell LLP)

Veronica Barlee (Jul. 2014-present)
(Senior Policy Advisor, Housing Policy
Branch, Ministry of Natural Gas Devel-
opment and Responsible for Housing)

Garth Cambrey
(Real Estate Institute of British Colum-
bia)

Tim Jowett
(Senior Manager, E-Business and Deputy
Registrar, Land Title and Survey Authori-

)

Judith Matheson
(Realtor, Coldwell Banker Premier Real-

)

Doug Page (Oct. 2013-Jul. 2014)
(Director of Legislation, Housing Policy
Branch, Ministry of Natural Gas Devel-
opment and Responsible for Housing)

Allen Regan
(Vice-President, Bayside Property Ser-
vices Ltd.)

Sandy Wagner
(President of the Board of Directors,
Vancouver Island Strata Owners Associa-
tion)
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Brief biographies of committee members may be found in appendix C.”

What are complex stratas?

The title of this consultation paper requires some explaining. After all, neither the
act nor the regulation makes any reference to a “complex strata.” The expression
isn’t a legal term of art. It’s actually a phrase that cropped up during consultations
held for the phase-one project.

During those consultations, participants repeatedly made the point that mixed-use
stratas were rising in both popularity and sophistication. There was a sense of
marked changes coming about after the development of the Strata Property Act in
the 1990s, which could not be fully anticipated in either the act or its regulation.

But rather than restricting the focus of the phase-two project just to mixed-use stra-
tas, consultation participants urged BCLI to adopt a wider view. This was the genesis
of the complex-strata concept. It was felt to be a flexible concept that could embrace
all kinds of stratas that show significant sophistication in their development or
heightened diversity in the uses they encompass.

This concept has carried through into this consultation paper. Although much of this
consultation paper is concerned with issues that arise in mixed-use stratas, it also
examines issues that may occur in strata properties that feature only a single use.
Conversely, the consultation paper doesn’t address all possible ways of organizing a
mixed-use strata.

Although the notion of a complex strata has its roots not in law but in observations
about trends in the real-estate sector, this consultation paper is very much focussed
on how the Strata Property Act and the Strata Property Regulation address these
trends. Its three major topics—rules on sections, types, and phases—may initially
seem to be discrete, unconnected subjects. But attentive readers will notice common
themes related to cost sharing, control of common property, and strata-corporation
governance coming up repeatedly in relation to all three topics.

These common themes form enough of a connection to justify bringing together sec-
tions, types, and phases into a single consultation paper. The subjects of this consul-
tation paper are also unified to a degree by the committee’s approach to them. This
approach began with a top-to-bottom review of the arguments for and against re-

7. See below at 251.
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taining each of the three as part of the legal framework for complex stratas. As will
be seen, the committee concluded that sections, types, and phases should be re-
tained, but that significant fine tuning of each is needed to ensure the optimal opera-
tion of that legal framework.

The structure of this consultation paper

The structure of this consultation paper largely reflects the division of its subject
(complex stratas) into three distinct parts: sections, types, and phases. Each of these
topics gets its own chapter. But, before delving into sections, types, and phases, the
consultation paper opens with a chapter that discusses some basic terms and con-
cepts in strata-property law, leading up to an illustration of a key issue that figures
into each of the three chapters that follow it: the cost-sharing problem.

After this general chapter, each chapter on the main topics of this consultation paper
is organized similarly. The chapter begins by setting out background information on
its topic—sections, types, or phases. It discusses how the law on these topics devel-
oped in British Columbia and examines, in a thematic way, the current position of
the law in this province under the Strata Property Act and the Strata Property Regu-
lation. Then, examples of equivalent provisions in force or under consideration in se-
lected jurisdictions outside British Columbia are discussed.

This extensive background information sets the stage for the next part in each chap-
ter, which concerns the identification of issues for reform and the consideration of
options to address those issues. This discussion culminates in the committee’s tenta-
tive recommendation for reform for each issue—that is, its specific proposal to ad-
dress the concern raised by the issue for reform.

The issues for reform begin, in each case, with the general question of whether Brit-
ish Columbia should retain sections, types, or phases. The committee is very much
interested in the public’s views on these basic questions, even though it has tenta-
tively recommended retaining sections, types, and phases. From the general issues,
the chapter moves on to consider highly specific, detailed changes that the commit-
tee is tentatively in favour of (or in some cases, tentatively opposed to) seeing made
to the legal framework for complex stratas. The committee is interested in hearing
whether the public agrees with its decisions and in receiving comments that may
help to refine its proposals.

How to have your say

There are multiple means to use in commenting on the committee’s tentative rec-
ommendations for reform. Comments may be sent by email, regular mail, fax, or
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online survey. (The coordinates for each option are found near the front of this con-
sultation paper, on the page headed “call for responses.”)

There are also two distinct versions of the consultation paper that readers may re-
view and respond to.

The full consultation paper contains all 68 tentative recommendations made by the
committee. It also sets out a detailed discussion on the history of British Columbia’s
legislation on sections, types, and phases, the current rules in the Strata Property
Act, and options for reform pursued in Canada and internationally. You may respond
to all 68 tentative recommendations or to just those tentative recommendations that
interest you.

The summary consultation features three highlighted proposals drawn from the
committee’s tentative recommendations. It does not include detailed background in-
formation. The summary consultation can be found in appendix B.8 It can also be ob-
tained as a separate, freestanding document by downloading a copy from
http://www.bcli.org.

8. See below at 233.
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CHAPTER 2. STRATA-PROPERTY BASICS AND THE
COST-SHARING PROBLEM

Introduction

This chapter’s goal is to acquaint readers with some basic strata-property terms and
concepts. Readers who are already generally familiar with the structure and opera-
tion of strata properties may decide to skip this chapter.

The introduction to strata-property law in this chapter isn’t intended to be compre-
hensive.? Instead, it offers just enough information to allow readers who are new to
the subject to find their way through the chapters that follow. The topics that are
discussed in this chapter are also intended to act as an introduction to an issue that
crops up again and again in relation to complex stratas. This issue concerns how
British Columbia’s strata-property law allocates responsibility for a strata corpora-
tion’s common expenses—what this consultation paper calls the cost-sharing chal-
lenge.

The essential elements of a strata property

Strata properties!? are a legal device that accommodates individual ownership of an
interest in land within a collective, multi-unit structure. The law contains many such
devices. What sets a strata property apart from, say, a cooperative, a joint tenancy, a
tenancy in common, or a long-term lease, are the following “two essential elements”:

9. See Gerry Fanaken, Understanding the Condominium Concept: An Insightful Guide to the Strata
Property Act (Coquitlam, BC: Paige Condominium Services, 2013); Mike Mangan, The Condomini-
um Manual: A Comprehensive Guide to Strata Law in British Columbia, 3rd ed (Vancouver: Strata
Publishing, 2010) (comprehensive general publications on strata-property law in British Co-
lumbia); Continuing Legal Education Society of British Columbia, ed, British Columbia Strata
Property Practice Manual (Vancouver: Continuing Legal Education Society of British Columbia,
2008) (loose-leaf 2016 update) (leading legal-practice guide on strata properties in British Co-
lumbia).

10. For many people the name strata property itself is the first stumbling block that’s encountered in
a discussion of this area of the law. British Columbia is the only jurisdiction in Canada that uses
this name. Its significance is mainly historical: it reflects the origins of this province’s law in leg-
islation that was enacted first in Australia. Other Canadian provinces and territories drew on
American law to create their legislation. So they adopted the leading American word, condomini-
um. The two terms actually describe the same concept. Nothing in law turns on the use of one or
the other.
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o the division of property into units, to be individually owned, and common elements,
to be owned in common by the owners of the units; and

e an administrative framework to enable the owners to manage the property.1!

These essential elements exist within a body of law that “reflects the combination of
several legal concepts”—especially concepts drawn from real-estate law, easements,
and corporate law.12

The three generations of strata-property legislation

Introduction

It might be possible to achieve this combination of rules and essential elements by
carefully executed easements and agreements. But throughout Canada, the United
States, and Australia, strata properties have been fostered by legislation.

British Columbia is no exception to this approach. This province has supported the
creation and administration of strata properties by legislation, which can be seen as
developing in three distinct generations.

Strata Titles Act 1966—74

In 1966, British Columbia became the first jurisdiction in Canada to adopt strata-
property legislation. The first-generation act, called the Strata Titles Act, came into
force in September of that year.13

The 1966 act was skeletal legislation. It did little more than enable people to create
strata properties.

Strata Titles Act/Condominium Act 1974—-2000

In 1974, the second generation of the legislation appeared.1* The 1974 act retained
the framework set out in the 1966 act and enhanced it by adding new provisions

11. Ontario Law Reform Commission, Report on the Law of Condominium (Toronto: Department of
the Attorney General, 1967) at 3.

12. Shaw Cablesystems v Concord Pacific Group, 2007 BCSC 1711 at para 6, 288 DLR (4th) 252,
Leask ] (quoting 2475813 Nova Scotia Ltd v Rodgers, 2001 NSCA 12 at para 5, 41 RPR (3d) 129,
Cromwell JA).

13. SBC 1966, ¢ 40 [1966 act].
14. Strata Titles Act, SBC 1974, c 89 [1974 act].
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dedicated to consumer protection and addressing concerns about the administration
of strata properties.

In 1977, significant amendments to the second-generation act were enacted.!> Many
of the issues discussed in this consultation paper trace their way back to provisions
first enacted in either the 1974 act or the 1977 amending act.

In 1979, the name of the legislation was changed to Condominium Act.'® The second-
generation act is commonly known by this name.

Strata Property Act 2000—-present

The third generation of strata-property legislation, the Strata Property Act, was en-
acted in 1998.17 The Strata Property Act was only brought into force after a transi-
tional period, which lasted until 1 July 2000.

Although it preserves much of the framework in place in the first two generations of
the legislation, the Strata Property Act is a far more comprehensive statute than its
two predecessors.

Parts of the Strata Property Act have been significantly amended in 2009,18 2012,1°
and 2015.20 These changes primarily relate to financial planning, dispute resolution,
and termination; they don’t have much bearing on this consultation paper’s main
subjects of sections, types, and phases.

The Strata Property Act is probably the most detailed and sophisticated legislation of
its kind in Canada. It contains an array of rules on subjects that aren’t addressed in
equivalent statutes found in the other provinces or territories. But the act was also
consciously drafted to provide enhanced flexibility to certain kinds of stratas. The
stratas that benefit from this flexibility tend to be complex stratas. This quality can
make it difficult to discuss the act’s provisions, as it’s often necessary to note both a
general rule and a series of exceptions. For the sake of simplicity, the pages that fol-

15. Strata Titles Amendment Act, 1977 (No 2), SBC 1977, ¢ 64 [1977 amending act].
16. RSBC1979,c61.

17. Supra note 1.

18. See Strata Property Amendment Act, 2009, SBC 2009, c 17.

19. See Civil Resolution Tribunal Act, SBC 2012, ¢ 25.

20. See Natural Gas Development Statutes Amendment Act, 2015, supra note 6.
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low will focus on the general rules and will touch on exceptions, where necessary, in
footnotes.

The owner-developer

The individual who or (more typically) corporation or partnership that starts the
stratification process is called an owner-developer.

Before someone becomes an owner-developer, that person is an owner of land?!
who wants to develop it as a strata property. That person is responsible for shep-
herding the project through the procedure for stratifying land. After this process is
complete, the owner-developer holds all titles in the development, which are gradu-
ally sold off to purchasers.

The owner-developer can have a decisive influence over both the original concep-
tion and the ongoing operation of a strata property. Many of the key decisions that
are made in setting up a complex strata, in particular, originate with the owner-
developer. These decisions can reverberate long after the owner-developer has left
the scene.

Creation of a strata property by deposit of a strata plan

The stratification process begins with the deposit in the land title office of a strata
plan.

The strata plan has been described as “the fundamental document that divides
property into strata lots and creates title in each of those strata lots.”?? It is a docu-
ment prepared by a qualified land surveyor, which is required to contain specific de-
tails and meet exacting technical standards.23

21. And here’s the first exception to note: in some cases, it isn’t the landowner but rather a lessee
under a long-term ground lease who acts as the owner-developer. The act calls these cases
leasehold strata plans. For simplicity’s sake, this consultation paper will focus on the much more
common case of a landowner developing a strata property and will downplay the rarer lease-
hold strata plan. That said, there is nothing in law that prevents the committee’s proposals from
extending to leasehold strata plans. The committee plans to study leasehold stratas generally in
a later publication of the Strata Property Law Project—Phase Two.

22. Chow v The Owners, Strata Plan NW 3243, 2015 BCSC 1944 at para 5, [2015] BC]J No 2306 (QL),
Smith J.

23. See Strata Property Act, supra note 1, s 244.
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There are essentially two kinds of strata plans under the Strata Property Act. One is
called a bare-land strata plan. It concerns the subdivision of land.24

The other kind of strata plan isn’t named in the act, but it’s commonly called a build-
ing or conventional strata plan.?> This kind of strata plan deals with the subdivision
of a building. This is the more common kind of strata plan.

Among the things that a strata plan does, one of the most important is to distinguish
between the two basic building blocks of a strata property: strata lots and common

property.

Strata lots

A strata lot is the legislation’s name for the unit in a strata property that is individu-
ally titled and owned. A common example of a strata lot is an apartment in a residen-
tial strata property. But it is important to bear in mind that nothing in strata-
property law restricts strata lots to apartments or residential uses. Strata lots may
be townhouses, shops used for commercial purposes, industrial plants, recreational
cottages, or parking lots. So long as they are identified as such on a strata plan, strata
lots may be almost anything within the ingenuity of an owner-developer.

But, that said, the act does, in many places, distinguish between strata lots based on
their uses. This distinction turns on whether or not the strata lot is used for residen-
tial purposes. Residential strata lot is a defined term, meaning “a strata lot designed
or intended to be used primarily as a residence.”?¢ Strata lots used for any other
purpose are referred to as nonresidential strata lots. Whether a strata lot is a resi-
dential strata lot or a nonresidential strata lot can have a bearing on how certain
rules relating to property, expenses, and governance are applied to it.

24. Seeibid,s 1 (1) “bare land strata plan” (“means (a) a strata plan on which the boundaries of the
strata lots are defined on a horizontal plane by reference to survey markers and not by reference
to the floors, walls or ceilings of a building, or (b) any other strata plan defined by regulation to
be a bare land strata plan.”). Regarding paragraph (b), note that to date no regulations on this
point have been adopted.

25. See Adrienne M Murray, “The Basics of Strata Property Law,” in Continuing Legal Education So-
ciety of British Columbia, ed, Strata Property—2006 Update: Materials prepared for the Continu-
ing Legal Education seminar, Strata Property Fundamentals for Lawyers, held in Vancouver, B.C.,
on October 20, 2006 (Vancouver: Continuing Legal Education Society of British Columbia, 2006)
1.1 at 1.13; Mangan, supra note 9 at 17; British Columbia Strata Property Practice Manual, supra
note 9 at § 1.14.

26. Supranote 1,s 1 (1) “residential strata lot.”
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The combination of residential and nonresidential strata lots in a single strata prop-
erty gives rise to what is colloquially called a mixed-use strata. Mixed-use stratas are,
of course, an important component of the subject matter of this consultation paper,
complex stratas—they will be encountered again and again in the pages that follow.

Common property, limited common property, and common
assets

The Strata Property Act contains a multi-layered definition of common property.

In the first layer, the act simply defines common property as “that part of the land
and buildings shown on a strata plan that is not part of a strata lot.”?” This is a broad,
open-ended definition, which might not be simple to grasp on first reading. Some
concrete examples of common property to think of are hallways, lobbies, elevators,
courtyards, gardens, roads, and recreational facilities. Of course, common property
isn’t limited to those things; that’s why it’s defined in such general terms.

The second layer of the act’s definition goes on to sweep an extensive list of building
components into the definition of common property:

pipes, wires, cables, chutes, ducts and other facilities for the passage or provision of wa-
ter, sewage, drainage, gas, oil, electricity, telephone, radio, television, garbage, heating
and cooling systems, or other similar services, if they are located (i) within a floor, wall
or ceiling that forms a boundary (A) between a strata lot and another strata lot,

(B) between a strata lot and the common property, or (C) between a strata lot or com-
mon property and another parcel of land, or (ii) wholly or partially within a strata lot, if
they are capable of being and intended to be used in connection with the enjoyment of
another strata lot or the common property.28

The point here is that certain specified things that are essential to the functioning of
a strata development will be common property even though they may be partially or
even wholly located within a strata lot.

Within the scope of common property, the act embeds the concept of limited com-
mon property. This is common property that has been “designated for the exclusive
use of the owners of one or more strata lots.”?° Some typical examples of things that
might be limited common property are a balcony for an apartment in a high-rise

27. Ibid, s 1 (1) “common property.”
28. Ibid, s 1 (1) “common property.”
29.

NeJ

Ibid, s (1) (1) “limited common property.”
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tower, a patio for a townhouse or ground-floor apartment, and a parking space in a
parking lot.

But it should be borne in mind that these items are not necessarily limited common
property and they don’t exhaust the category of limited common property. The defi-
nition of the term is general and open-ended. The key to knowing whether common
property is limited common property is the designation. There are two ways to
make this designation. It may be made on the original strata plan or an amendment
to that strata plan.39 Or it may be made by a resolution of the strata corporation,
passed by a 3/4 vote, and filed in the land title office along with a sketch plan.31

Finally, the act also characterizes some property as common assets. The definition of
common assets contains two categories. The first is “personal property held by or on
behalf of a strata corporation.”3? Examples of this category include items of property
like furniture in a lobby or exercise equipment in a gym. The second category is
“land held in the name of or on behalf of a strata corporation, that is (i) not shown on
the strata plan, or (ii) shown as a strata lot on the strata plan.”3® An example of (i) is
any offsite land owned or held on behalf of the strata. An example of (ii) is a caretak-
er’s suite in a residential building which is a strata lot.

The strata corporation

In addition to dividing land into strata lots and common property, depositing a stra-
ta plan in the land title office “establishes” a strata corporation.34 This strata corpo-

ration is the third piece (along with the strata lots and common property) in the es-
sential elements of a strata property. It is the vehicle by which strata-lot owners are
able to administer their strata property.

The act says that the purpose of a strata corporation is to take responsibility for
“managing and maintaining the common property and common assets of the strata

30. Ibid, s 73 (a)-(b).

31. Ibid, ss 73 (c), 74. The sketch plan referred to in the text must be one that “(a) satisfies the regis-
trar [of land titles], (b) defines the areas of limited common property, and (c) specifies each stra-

ta lot whose owners are entitled to the exclusive use of the limited common property” (ibid,
s 73 (2)).

32. 1bid,s 1 (1) “common asset.”
33. Ibid,s 1 (1) “common asset.”
34. Ibid,s 2 (1) (a).
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corporation for the benefit of the owners.”3> Ownership of common property and
common assets is in the hands of the strata-lot owners, collectively.3¢ The member-
ship of the strata corporation is made up of “the owners of the strata lots in the stra-
ta plan.”37 The strata corporation is the means for coordinating these owners to
make effective and timely collective decisions.

Effective decision-making raises the whole topic of strata-corporation governance.
This area is worthy of a lengthy study in its own right.38 For the purposes of under-
standing complex stratas, it's necessary to have a handle on a few key elements of
strata-corporation governance.

The fundamentals of strata-corporation governance

Bylaws and rules

A strata corporation is required to have bylaws.3? Bylaws are a third-order set of
rules to govern strata properties, ranking in priority below the act and its regula-
tions.#? That said, for many issues, the “bylaws, more than any other document, di-
rect the conduct of owners, tenants and occupants” and visitors.#! Bylaws are in-
strumental for establishing sections and types, and they can be of decisive im-
portance in operating a phased strata property.

By default, the legislation provides strata corporations with a set of standard by-
laws.#2 But strata corporations are free to amend these standard bylaws or to create
their own bylaws, so long as these bylaw amendments are approved by a 3/4 vote,
are filed in the land title office, and do not conflict with the Strata Property Act, the

35. 1Ibid,s 3.

36. Seeibid, s 66 (“An owner owns the common property and common assets of the strata corpora-
tion as a tenant in common in a share equal to the unit entitlement of the owner’s strata lot di-
vided by the total unit entitlement of all the strata lots.”).

37. Ibid,s 2 (1) (b).

38. And the committee plans to take on selected issues in governance as part of a later publication in
this project.

39. See Strata Property Act, supra note 1,s 119 (1).
40. Seeibid, s 121.

41. Murray, supra note 25 at 1.1.2.

42. Seesupranote 1,s 120.
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Strata Property Regulation, or any other enactment or law.#3 Complex stratas will in-
evitably require amended bylaws that contain a raft of specialized provisions.

Bylaws may address the following topics:

e “the control, management, maintenance, use and enjoyment of the strata
lots, common property and common assets of the strata corporation”;**

e “the administration of the strata corporation.”4>

Unlike bylaws, rules are optional for a strata corporation. Rules are also more lim-
ited in scope than bylaws, as they may only govern “the use, safety and condition of
the common property and common assets.”46 Rules can’t be used to govern strata
lots or to address the administration of a strata corporation, so they are of limited
significance when it comes to understanding complex stratas.

General meetings

The act requires many strata-corporation decisions to be made by the owners collec-
tively. These decisions are typically identified as ones calling for a “resolution” as ev-
idence of the decision. Resolutions are considered and either adopted or rejected at
general meetings of the strata corporation.

Strata corporations are required to have at least one general meeting a year—called,
appropriately, an annual general meeting.#” The standard bylaws contain the order

43. Seeibid, ss 126-28 (rules on bylaw amendment), 120 (1) (filing amendments in the land title of-
fice), 121 (unenforceable bylaws). On the last point, in addition to being unenforceable due to a
conflict with an enactment or a law, a bylaw is unenforceable to the extent it “destroys or modi-
fies” one of the easements for support, services, or shelter created under the act or “prohibits or
restricts the right of an owner of a strata lot to freely sell, lease, mortgage or otherwise dispose
of the strata lot or an interest in the strata lot” (ibid, s 121 (1) (b)-(c)). Of course, there are ex-
ceptions to the last point, which allow a strata corporation to put in place rental restrictions, re-
strictions on the sale of a strata lot, or age restrictions, all of which must conform strictly to de-
tailed requirements contained in the act (see ibid, s 121 (2)).

44. Ibid, s 119 (2).
45. Ibid, s 119 (2).
46. Seeibid, s 125.

47. Seeibid, s 40. There is an exception to this requirement: if all eligible voters agree, they may
consent in writing to the main business of the meeting (namely passing a budget and electing a
strata council) and may waive, each by a written document, the holding of an annual general
meeting (see ibid, s 41).
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of business for the annual general meeting’s agenda.*8 Strata corporations may also
have any number of special general meetings.*®

The act contains a detailed and exacting set of rules on the calling and conduct of
general meetings.>? For the purposes of this discussion, it’s only necessary to take

some notice of how the act deals with voting.

Votes are ultimately how decisions at general meetings get made. The basic position

is majority rule—what the act calls majority vote.>! A resolution passed by a majority

vote is one that was approved by more than half of the votes cast by owners—or
their proxyholders, if there are any—at the general meeting.52 In other words, the
question is decided by the majority of owners (and proxyholders) present at the

meeting and not abstaining from voting.

Some decisions require approval by more than a majority of voters. The most com-
mon form of this kind of approval is what the act calls a 3/4 vote.53 A resolution is
passed by a 3/4 vote when at least 75 percent of the votes cast at a general meeting
are in favour of it.>* In certain exceptional cases, the act demands that a resolution

48.
49,
50.

51.

52.

53.

54.

See ibid, Schedule of Standard Bylaws, s 28.
See ibid, s 42.

See ibid, ss 45-50, 53-58. See also Report on Terminating a Strata, supra note 5 at 63-71;
Fanaken, supra note 9 at 36-48, 52-55; Mangan, supra note 9 at 101-14; British Columbia Strata
Property Practice Manual, supra note 9 at §§ 6.36-6.74.

See supra note 1, s 1 (1) “majority vote” (“means a vote in favour of a resolution by more than
1/2 of the votes cast by eligible voters who are present in person or by proxy at the time the
vote is taken and who have not abstained from voting”).

The act doesn’t actually refer to owners voting; its term is eligible voters. This term reflects two
concerns: (1) sometimes an owner’s vote for a strata lot may be exercised by someone other
than an owner, such as a tenant (see ibid, s 54 (b)), a mortgagee (see ibid, s 54 (c)), a parent,
guardian, or other representative (see ibid, s 55), or a court-appointed voter (see ibid, s 58); and
(2) in some cases, an owner may lose the right to vote if the owner is in default of certain pay-
ments owing to the strata corporation and the strata corporation is thereby entitled to file a lien
against that owner’s strata lot (see ibid, ss 53 (2), 116 (1)). These are all exceptional cases, so for
brevity’s sake the text will simply refer to owners voting.

See ibid, s 1 (1) “3/4 vote” (“means a vote in favour of a resolution by at least 3/4 of the votes
cast by eligible voters who are present in person or by proxy at the time the vote is taken and
who have not abstained from voting”).

A special rule comes into play if “a resolution required to be passed by a 3/4 vote is passed at an
annual or special general meeting by persons holding less than 50% of the strata corporation’s
votes” (ibid, s 51 (1)). Under this rule, “[w]ithin the one week following the vote, persons holding
at least 25% of the strata corporation’s votes may, by written demand, require that the strata

16
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be supported by a unanimous vote in order for it to be approved.>5 A resolution only
meets this threshold when all strata-lot owners vote for it. So, unlike resolutions
passed by a majority vote or a 3/4 vote, a resolution can’t be passed by a unanimous
vote if it is supported just by all the owners who turn up to the general meeting and
vote for it if there are other owners who don’t attend the meeting (in person or by
proxy) or who abstain from voting.>¢

The strata council

A strata corporation must have a strata council.>” The strata council is elected at
each annual general meeting, with its members usually coming from the strata-lot
owners.>8

The strata council has been described as being “effectively a board of directors”>°
and “somewhat analogous to a fourth level of government.”®® These descriptions re-
flect the act’s basic position, which is that the “powers and duties of the strata cor-
poration must be exercised and performed by a [strata] council.”¢! As a rule of
thumb, this means that the strata council has the authority to make decisions re-
specting the strata corporation, except for those decisions where the act calls for a
resolution at a general meeting.?

corporation hold a special general meeting to reconsider the resolution” (ibid, s 51 (3)). If that
special general meeting attracts a quorum of owners, and if the resolution is not passed again by
a 3/4 vote at that meeting, then the strata corporation may not implement the resolution (see
ibid, s 51 (10)).

55. Seeibid, s 1 (1) “unanimous vote” (“means a vote in favour of a resolution by all the votes of all

the eligible voters”).

56. Natural Gas Development Statutes Amendment Act, 2015, supra note 6, has created a new type of
resolution: a resolution passed by an 80-percent vote, which applies only to termination of a
strata property.

57. See Strata Property Act, supra note 1, s 25.

58. Seeibid, s 28 (1). While strata-council members are in fact drawn overwhelmingly from the
ranks of owners, the legislation actually allows three groups presumptively to be strata-council
members: (1) owners; (2) individuals who represent corporate owners; and (3) tenants who
have been assigned an owner’s right to vote (ibid, s 28 (1)). Further, the act allows strata corpo-
rations to adopt bylaws that allow other classes of people to be strata-council members (ibid,

s 28 (2)).

59. Mangan, supra note 9 at 39.
60. Fanaken, supra note 9 at 21.
61. Supranotel,s4.

62. See Murray, supra note 25 at 1.1.4 (“Where the Act does not reference a vote by the owners...
the activity or duty may be performed by the strata council without input from the owners.
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Budgets and funds

The act requires the strata corporation to “establish,” and the strata-lot owners to
“contribute, by means of strata fees,” to, the following two funds:

e “an operating fund for common expenses that (i) usually occur either once a
year or more often than once a year, or (ii) are necessary to obtain a depre-
ciation report”;®3 and

e “acontingency reserve fund for common expenses that usually occur less of-
ten than once a year or that do not usually occur.”64

The act addresses the establishment of these funds, raising of their contributions,
expenditures from them, and accounting for those expenditures.®> At the centre of
these functions is the strata corporation’s annual budget.®¢

A typical year for a strata corporation

One commentator has helpfully gathered all these pieces together to provide a pic-
ture of how strata-corporation governance plays out in a typical year. Her descrip-
tion is worth quoting in detail.

The strata corporation’s activities can be reviewed on an annual cycle beginning with
the election of a strata council at an annual general meeting. At that meeting the owners
also approve the budget for the upcoming year. The budget provides the direction to the
strata council in relation to the expenditures that are permitted. ...

During the course of the year, the strata council will meet on a regular basis to consider
the business of the strata corporation. The strata council will make decisions regarding
the repair and maintenance that must be carried out and the contracts to be entered in-
to such as landscaping, elevator servicing and garbage removal.

The strata council must respond to complaints from owners regarding breaches of by-
laws and may be required as a result of such complaints to take enforcement action with
respect to the bylaws.

However, where the Act requires a vote of the owners, the decision to be made is not one for the
strata council alone and can only be made with the approval of the owners based on the voting
threshold set out in that section.”).

63. Supranote 1,592 (a).

64. 1bid, s 92 (b).

65. Seeibid, ss 92,93,95-100, 103-09.
66. Seeibid,s 103.
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The strata council will also deal, during the course of the year, with requests for altera-
tions to strata lots and common property as provided for in the strata corporation’s by-
laws. ... During the course of the year, the strata council is required to review the insur-
ance and ensure that the strata corporation is appropriately insured as required by the
Act.

The strata council may, during the year, consider whether amendments should be made
to the bylaws and may embark on a process to obtain the input of owners to bylaw
changes.

The strata council may also be faced with expenses that occur less often than annually[,]
which will require owner approval by means of a 3/4 vote in order to spend funds from
the [contingency reserve fund] or raise funds by means of a special levy.

During the course of the year, the strata council may call special general meetings to
consider matters such as bylaw amendments or raising funds by means of a special levy
or removing funds from the [contingency reserve fund].. ..

As the year winds to a close, the strata council must prepare the financial statements
and the budget for the up coming year so that this information can be provided to own-
ers with the notice for the next annual general meeting. If, during the course of the year,
the strata council created rules, the owners must ratify the rules at the annual general
meeting unless the rules were ratified at a special general meeting held during the
year.67

Readers may want to keep this description in mind as they review the chapters that
follow. But what should also be borne in mind is that many of the issues discussed
later in this consultation paper spring from unexpected events, accidents, and unan-
ticipated crises, all of which can complicate strata-corporation governance. It's nec-
essary to pay heed to both typical and untypical years in the life of a strata property.

Common expenses

Many of the decisions that a strata corporation has to make concern spending mon-
ey to pay for expenses. The act makes the strata-lot owners collectively responsible
for what it calls common expenses, which it defines as expenses

e relating to the common property and common assets of the strata corporation, or

e required to meet any other purpose or obligation of the strata corporation.t8

Common expenses often relate to the first bullet point and are, in effect, the flip side
of owning property in common. The strata corporation has a legal obligation to “re-
pair and maintain common property and common assets.”¢?

67. Murray, supra note 25 at 1.1.12-1.1.13.

68. Supranote 1,s1 (1) “common expenses.”
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Although the strata corporation is responsible for common expenses,’? paying for
repairs—as for all common expenses—ultimately comes from contributions from
strata-lot owners. How these contributions are determined leads to consideration of
one of the act’s foundational concepts, unit entitlement.

Unit entitlement

What is unit entitlement and how is it used?
At bottom, unit entitlement is a number. Each strata lot in a strata property is as-
signed its own unit-entitlement number.

The act uses unit entitlement in a way that ties this concept into one of the defining
characteristics of a strata. This defining characteristic is the unique strata property-
ownership model, which combines individual ownership of strata lots with shared
ownership, among strata-lot owners, of a strata’s common property and common
assets, and shared responsibility for the debts and liabilities of the strata corpora-
tion.

Specifically, unit entitlement is used in “calculations” that “determine” each strata
lot’s share of:

e common property;

e common assets;

e common expenses; and

¢ liabilities of the strata corporation.”?

69. Ibid, s 72 (1). This obligation is subject to two exceptions, which allow the strata corporation to
adopt a bylaw to “make an owner responsible for the repair and maintenance of (a) limited
common property that the owner has a right to use, or (b) common property other than limited
common property only if identified in the regulations and subject to prescribed restrictions”
(ibid, s 72 (2)). The second exception is currently a dead letter, as there are no regulations ena-
bling its application. Strata-lot owners are generally responsible for the repair and maintenance
of their strata lots, but the act does allow the strata corporation to adopt a bylaw to “take re-
sponsibility for the repair and maintenance of specified portions of a strata lot” (ibid, s72 (3)).

70. Seeibid, s 91.

71. Ibid, s 1 (1). Some jurisdictions go even further than British Columbia and use unit entitlement
to determine a strata lot’s voting rights and its share of residual property after termination.
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How is unit entitlement determined?

The act has a detailed set of rules on how to determine the unit entitlement of a stra-
ta lot. Which rules apply in a given case depends on (1) the use of the strata lot and
(2) the kind of strata plan at issue.

The act distinguishes between residential and nonresidential uses, and contains a
special rule for mixed-use stratas. The methods for determining the unit entitlement
of a strata lot are:

o for residential strata lots: one of (a) the habitable area of the strata lot,
(b) a whole number that is the same for all residential strata lots, or (c) a
number that “allocates a fair portion of the common expenses to the owner
of the strata lot,” in the opinion of the superintendent of real estate, who
must approve any use of option (c);”?

¢ for nonresidential strata lots: one of (a) the total area of the strata lot,
(b) a whole number that is the same for all nonresidential strata lots, or
(c) a number that “allocates a fair portion of the common expenses to the
owner of the strata lot,” in the opinion of the superintendent of real estate,
who must approve any use of option (c);”3

o for mixed-use stratas: “[i]f the strata plan consists of both residential and
nonresidential strata lots,” then unit entitlement “must be approved by the
superintendent as fairly distributing the common expenses between the
owners of the residential strata lots and the owners of the nonresidential
strata lots.”74

For residential and nonresidential strata lots, in most cases unit entitlement is de-
termined using option (a). In effect, this means that the size of the strata lot deter-
mines its unit entitlement. It is slightly more complicated than that, because the act
relies on two different standards for determining the size of a strata lot.

For residential strata lots, the size of a strata lot is determined by measuring its hab-
itable area. This is a defined term,”> which effectively limits unit entitlement to living
areas in a strata lot, excluding things like “patios, balconies, garages, parking stalls or

72. Ibid, s 246 (3) (a).
73. Ibid, s 246 (3) (b).
74. Ibid, s 246 (5).

75. See ibid, s 246 (4).
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storage areas other than closet space.”’¢ For nonresidential strata lots, size is deter-
mined by the total area of the strata lot.””

In both cases, option (a) requires unit entitlement to be “determined by a British Co-
lumbia land surveyor.”78

These rules only apply when the strata plan is a conventional (building) strata plan.
For bare-land strata plans, a special rule comes into play.”?

When is unit entitlement determined and where is it found?

The unit entitlement of a strata lot must be determined at the outset of the stratifica-
tion process. The act requires the “person applying to deposit a strata plan” to in-
clude the unit entitlements of the strata lots in the strata plan.89 These unit-
entitlement numbers are grouped together as a schedule to the strata plan, called
the Schedule of Unit Entitlement.8! This schedule is the definitive source of the unit
entitlement of a strata lot in that strata plan.

The cost-sharing challenge

Introduction: Three problems for complex stratas

With these basic terms and concepts established, it’s now possible to turn to issues
that specifically bear on complex stratas. An early pair of commentators on the crea-
tion and operation of complex stratas observed challenges in the following three ar-
eas:

¢ decision-making;

76. Strata Property Regulation, supra note 2, s 14.2.

77. Total area isn’t a defined term; it simply takes its everyday meaning. See British Columbia Strata
Property Practice Manual, supra note 9 at § 2.39 (“ ‘total area’ includes all of those areas listed as
excluded from ‘habitable area’ of a residential strata lot”).

78. Supranote 1, s 246 (3) (a), (b).

79. 1Ibid, s 246 (6) (“The unit entitlement of a strata lot in a bare land strata plan must be (a) a whole
number that is the same for all of the strata lots in the strata plan, or (b) a number that is ap-
proved by the superintendent and that in the superintendent’s opinion allocates a fair portion of
the common expenses to the owner of the strata lot.”).

80. Ibid, s 246 (2).

81. Seeibid, s 246 (2). The schedule is a prescribed form. See Strata Property Regulation, supra
note 2, Form V.
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e cost sharing; and

e compatibility of (and restrictions on) uses.82

Attentive readers will notice these three common themes in the discussion of sec-
tions, types, and phases in the chapters that follow. But one of these problems will
appear much more often than the others. It was the problem that vexed the commit-
tee’s deliberations and dominated the committee’s review of options for reform.
This issue is the challenge of cost sharing, which assumes a status of something like
first among equals among the three problems noted above, and which needs to be
singled out for some introductory discussion here.

The cost-sharing challenge has been spelled out simply in the following terms:

If different uses are being made within one development, the users may use services,
amenities and utilities within the development to a different extent. An equitable way to
divide the costs of providing these services, amenities and utilities is, therefore, re-
quired.83

On the face of it, this seems like an obvious problem that should have a straightfor-
ward solution. But a lot of subtlety and conceptual difficulty is hidden in the words
“equitable way” in the above passage. To begin to unpack it, it's necessary first to
look at the act’s general approach to sharing common expenses, then at how it al-
lows for exceptions to that general approach.

The general rule for sharing common expenses

As a leading case puts it, when it comes to common expenses, “[t]he general rule un-
der the [Strata Property Act] is that within a strata corporation ‘you are all in it to-
gether.” "8 The act implements this general rule by a series of provisions requiring
owners to share common expenses by means of a formula based on the unit entitle-
ment of an owner’s strata lot.

82. See Christine S. K. Elliott & Elinor M. Hart, “Mixed-Use Condominium Developments,” in Continu-
ing Legal Education Society of British Columbia, ed, Real Estate—1998 Update (Vancouver: Con-
tinuing Legal Education Society of British Columbia, 1998) 5.1 at 5.1.02 (“The problems created
by mixed-use developments, regardless of how these developments are structured, stem from
three basic problems.”).

83. Ibid.

84. The Owners, Strata Plan LMS 1537 v Alvarez, 2003 BCSC 1085 at para 35, 17 BCLR (4th) 63 [Alva-
rez], Bauman J.
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For an important example of how the act uses unit entitlement to implement the
general rule of strata-lot owners “all being in it together,” consider the act’s rules on
calculating strata fees.85 Strata fees, which make up contributions to a strata corpo-
ration’s operating fund and its contingency reserve fund, are to be calculated using
the following formula:8¢

unit entitlement of strata lot

X total contribution
total unit entitlement of all strata lots

This formula also applies when a strata corporation raises funds by way of a special
levy.87

The general rule appears to work well in many cases. The rule is based on unit enti-
tlement, which is most often determined by the habitable area or the total area of a
strata lot. The size of a strata lot determined in these ways is often an effective proxy
for both the strata-lot owner’s consumption of services and ability to pay strata fees
and special levies. So a basic fairness is often the result of this approach.88

Unfairness, the general rule, and the three subjects of this consultation
paper

But there are cases in which the application of the general rule can be felt by some
strata-lot owners to be creating unfairness—"“there will always be strata-lot owners
who will argue that their strata lot is different, for one reason or another, and that
they should not share common expenses by reference to unit entitlement.”8°

“Unfairness” is something of a quicksilver concept: easy to invoke in the abstract, but
difficult to pin down in concrete cases. To get a handle on why a strata corporation
might feel, in a specific instance, that the act’s general rule on cost sharing could lead
to unfair results for them, consider these three examples.

85. Seeibid, s 99 (1) (“owners must contribute to the strata corporation their strata lots’ shares of
the total contributions budgeted for the operating fund and contingency reserve fund by means
of strata fees calculated in accordance with this section and the regulations”).

86. Ibid,s 99 (2).

87. Seeibid, s 108 (2) (a).

88. See Elliott & Hart, supra note 82 at 5.1.05.
89. Ibid at 5.1.07.
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e Strata lots with different uses: a strata property consists of a building
with commercial strata lots on its ground floor and residential strata lots on
the floors above. Collectively, the commercial strata lots make up 62 percent
of the total unit entitlement of the strata property, while the residential
strata lots make up the remaining 38 percent. But common expenses relat-
ing to parking, storage, access areas, cleaning, electricity, landscaping, and
gardening overwhelmingly—in some cases exclusively—benefit the com-
mercial strata lots.?°

e Strata lots with different architectural characteristics: “A [strata prop-
erty] has both townhouse and apartment units, with significant landscaped
areas around the townhouses that enhance the entire [strata property] but
are of practical use only to the townhouse occupants.”?1

e Strata lots developed at different times: A strata property consisting of
four buildings was developed piecemeal, with construction taking place at
the following times: 1995 (buildings one and two); 2002 (building three);
and 2004 (building four). Building one suffered water-ingress problems
starting in 1999, with spot repairs taking place in that year and in subse-
quent years. In 2004, a plan for a full-scale rainscreening of building one
was submitted to all strata-lot owners.%2

Presumptively, in each case, the owners will be subject to the general rule of being
all in it together and the expenses will be shared according to the formulas estab-
lished to implement the general rule.

These three examples tie into the subjects of the next three chapters. Sections and
types may be used to refine the general rule in certain cases. But as will be seen,
adopting either sections or types can bring other legal issues into play.

Phases don’t directly address cost-sharing concerns. But as the third example (which
concerns a phased strata plan) shows, phasing may bring cost-sharing problems to
the surface.

90. See Shaw v The Owners Strata LMS 3972,2008 BCSC 453, 71 RPR (4th) 255.

91. Allyson L Baker & L Michael Walker, “Sections, Types and Mixed Use Buildings,” in Continuing
Legal Education Society of British Columbia, ed, Strata Property—2011 Update: Materials Pre-
pared for the Continuing Legal Education Seminar, Strata Property Update, Held in Vancouver,
B.C, on April 28, 2011 (Vancouver: Continuing Legal Education Society of British Columbia,
2011) 1.1 at1.1.3.

92. See Terry v The Owners, Strata Plan LMS 2153,2006 BCSC 950, 57 BCLR (4th) 242 [Terry].
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When the chapters that follow address cost sharing they will be concerned with
ways to modify the general rule that still rest on the foundation of unit entitlement
as a means to share expenses. But there are ways to depart from this approach to
cost sharing entirely. Even though these approaches don’t play much of a role in this
consultation paper, two are noted in the pages that follow as a way to round out and
conclude this chapter.

Changing the general rule: using something other than unit
entitlement as a basis for cost sharing

The Strata Property Act allows strata-lot owners to agree to “change the basis for
calculation of a contribution” to the strata corporation’s operating fund or contin-
gency reserve fund.?3 This agreement may only be made at “an annual or special
general meeting held after the first annual general meeting.”%*

The act also allows for strata-lot owners to change the general rule for “calculat[ing]
each strata lot’s share of a special levy.”5 This change must result in a “way that es-
tablishes a fair division of expenses for that particular levy.”9¢

Both rules implicitly allow strata-lot owners to share common expenses by refer-
ence to some standard other than unit entitlement. They appear to give strata cor-
porations a high degree of flexibility in structuring their affairs.

But this flexibility is rather illusory, because in both cases the changes require ap-
proval by a resolution passed by a unanimous vote.?” As was discussed earlier in this
chapter,’® unanimous vote means “a vote in favour of a resolution by all the votes of
all the eligible voters.”?® This is a very high hurdle to clear. It requires that every
strata-lot owner consent to the resolution. In all but the smallest stratas it is very
difficult to reach unanimity on a modified rule for cost sharing. So these provisions
have limited utility in practice.

93. See supranote 1,s 100.

94. Ibid,s 100 (1).

95. Ibid,s 108 (2).

96. Ibid,s 108 (2) (b).

97. Seeibid, ss 100 (2), 108 (2) (b).

98. See supra note 55 and accompanying text.

99. Strata Property Act, supra note 1, s 1 (1) “unanimous vote.”
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Air-space parcels: another approach to cost sharing

Part 9 of the Land Title Act deals with so-called air-space titles.190 It allows “owners
of land registered in the Land Title Office to make a grant of an air space parcel, a
volumetric parcel, the confines of which are wholly contained within the air space
above that land.”101

Air-space parcels are created “by the deposit of an air space plan” in the land title of-
fice.192 An air-space parcel “is treated in all respects as land—it has an indefeasible
title and can be transferred, leased, mortgaged and otherwise encumbered.”193 An
air-space parcel can also be “subdivided in accordance with the Strata Property
Act,”104 creating one or more strata properties, along with a remainder parcel.10

[t's becoming increasingly common for multi-use projects to be developed using air-
space parcels and strata properties. “Typically,” notes the leading practice guide, “a
single building occupies the air space parcels and the remainder.”1% Different floors
on this building are put to different uses: for example, a parking lot may be located
underground, the ground floor and a mezzanine level may have commercial uses, of-
fices may be housed on the intermediate floors, and residential properties may be
located on the upper floors. One or more of these zones may be a strata property or
strata properties.107

These developments could be seen as the most complex of complex stratas—that is,
if they are to be considered strata properties at all. This question about their status
arises because, even though the component parts of such a development may consist
of one or more strata properties, the whole exists outside the reach of the Strata

100. RSBC 1996, ¢ 250, ss 138-46.

101. Elliott & Hart, supra note 82 at 5.1.13 [citations omitted].

102. Land Title Act, supra note 100, s 141 (1).

103. Elliott & Hart, supra note 82 at 5.1.14. See also Land Title Act, supra note 100, ss 139, 141 (2).
104. Land Title Act, ibid, 141 (3).

105. See Elliott & Hart, supra note 82 at 5.1.14 (“An air space parcel is a unique form of land because
itis inherently dependent on the remainder parcel. In this way it is similar to a strata lot, which
is dependent on the other strata lots and common property for support, utilities, shelter, etc.”).

106. British Columbia Strata Property Practice Manual, supra note 9 at § 2.17.

107. See Elliott & Hart, supra note 82 at 5.1.13 (“If multiple uses will be contained in one building,
that building will have to occupy space that has been carved into air space parcels (top to bot-
tom), one or more of which could be stratified, and, therefore, have its own strata corporation.”).
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Property Act.198 Instead, “the relationship between air space parcel owners is a mat-
ter of common law.”109 As a result, “all of the obligations suitable to the interdepend-
ent relationship of the remainder and the air space parcel must be ‘constructed’ ” by
the parties and their lawyers.119 In most cases, this is done by granting easements
and entering into cost-sharing agreements between the strata corporation or corpo-
rations and other air-space-parcel or remainder owners in the development.111 The-
se easements and cost-sharing agreements are “registered in the land title office”
and are “intended to bind the strata corporation and strata lot owners.”112

So developments employing air-space parcels are not bound to follow the general
rule for cost sharing within a strata corporation. These developments are free to
craft their own rules, and all indications are that parties within these developments
do tailor rules to their own particular needs. Since there is no obligation to standard-
ize these negotiated rules, and since they are the products of agreements that aren’t
subject to the Strata Property Act, air-space parcels are outside the scope of BCLI's
Strata Property Law Project—Phase Two and aren’t addressed in this consultation

paper.

108. See British Columbia Strata Property Practice Manual, supra note 9 at § 2.17 (“[t]he Strata Prop-
erty Act does not apply to an air space plan”); Baker & Walker, supra note 91 at 1.1.20 (“The
Strata Property Act has no application to the relationship between air space parcels, even if [a]
strata plan is filed with respect to one of those parcels.”).

109. Baker & Walker, ibid.
110. Elliott & Hart, supra note 82 at 5.1.14.

111. See Elliott & Hart, ibid at 5.1.43-5.1.88 (sample cross-easement for remainder and air-space
parcel).

112. British Columbia Strata Property Practice Manual, supra note 9 at § 2.17.
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CHAPTER 3. SECTIONS

BACKGROUND

Introduction

The primary goal of the background portion of this chapter is to describe the provi-
sions of the Strata Property Act'!3 and the Strata Property Regulation'!* that govern
sections. Because British Columbia’s current legal framework on sections represents
one of a myriad possible ways to approach this topic, the discussion of the present
act and regulations is bookended by brief examinations of sections in previous Brit-
ish Columbia legislation and in legislation from jurisdictions outside British Colum-
bia. The chapter begins by considering the question of why British Columbia has leg-
islation on sections at all.

The legislative purpose of sections

The rationale for legislation creating sections ties into one of the higher-level objec-
tives of the Strata Property Act.

In introducing the bill11> that became the Strata Property Act for first reading, the
minister of municipal affairs identified three broad objectives for the whole act.

o The first objective was to address concerns about the complexity of the pre-
ceding statute (the Condominium Act)11 by drafting the legislation “using
plain language” and by clarifying “ambiguities and gaps in the legislation” so
that the act would “provide a more complete code for condominium devel-
opment and governance.”117

e Second, the new act would “balance the interests of various parties such as
municipalities, developers, strata corporations and individual owners” by
“redefin[ing] and clarif[ying] the rights and obligations of these parties.”118

113. Supra note 1.

114. Supra note 2.

115. Bill 47, Strata Property Act, 3rd Sess, 36th Parl, British Columbia, 1998.
116. Supra note 16.

117. British Columbia, Official Report of Debates of the Legislative Assembly (Hansard), 36th Parl,
3rd Sess, Vol 11, No 19 (13 July 1998) at 9922 (Hon Jenny Wai Ching Kwan).

118. Ibid.
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e Third, the new act would “provide strata corporations, which must regulate
diverse types of strata complexes in ever-changing circumstances, with
greater flexibility so that they can adapt to changes and better meet the
needs of their owners.”11°

Sections are one of the means that the Strata Property Act employs to meet the third
objective. In introducing the bill for second reading, the minister of finance expressly
made this point.120 She commented that the act enhances the opportunities for stra-
tas to organize themselves in increasingly complex ways, which means it needs to
ensure that a diverse range of interests are given fair representation.

The method that the act uses to give this representation involves the creation of “a
mini strata corporation”!?! with its own “mini-government”?2—which is a concise
way of describing what a section is. Applying this method in the Strata Property Act
was not a new idea. British Columbia’s strata-property legislation has had provisions
enabling sections, in one form or another, for more than 40 years.

Historical development of provisions on sections
Strata Titles Act 1966

British Columbia’s first generation of strata-property legislation23 did not allow the
creation of sections.

Strata Titles Act 1974

An enabling provision for the creation of sections first appeared in the second gen-
eration of British Columbia’s strata-property legislation.24# The 1974 act allowed the
creation of a special-interest section. The act’s provisions had the following features.

119. Ibid at 9923.

120. British Columbia, Official Report of Debates of the Legislative Assembly (Hansard), 36th Parl,
3rd Sess, Vol 12, No 4 (23 July 1998) at 10379 (Hon Joy MacPhail) (“More generally, the new act
provides strata corporations with increased options for organizing themselves. For example, be-
cause the interests and needs of owners of different types of lots may vary significantly, the act
provides strata corporations with the flexibility to create distinct sections to represent these in-
terests.”).

121. Lim v The Owners, Strata Plan VR2654, 2001 BCSC 1386 at para 48, 44 RPR (3d) 243, Boyd J.
122. Mangan, supra note 9 at 77.

123. Supra note 13.

124. Supra note 14.
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¢ Qualifying conditions. A special-interest section could only be made up of
strata-lot owners whose strata lots were “contiguous” or were “separated
only by common property” and who “actually share the use of the common
property” or “have other interests in common.”125

e Creation. The procedure for forming a section involved a “petition to the
strata council for permission to form a separate section within the strata
corporation.”126 The strata council was directed to approve the formation of
a section if “the petition was signed by seventy-five percent of the owners
whose strata lots will be included in the proposed section.”12”

¢ Powers and duties. In certain specified areas, a section had the same pow-
ers and duties as a strata corporation. These powers related to the making
of some types of bylaws,128 “making and enforcing rules and regulations
governing the use of the limited common property,”?? and levying and col-
lecting “contributions upon the owners for any expenditure authorized by
its members.”130 A section also had the power to “acquire personal proper-
ty,” which, if it were exercised, would bring with it the corresponding duty
“with respect to the repair and maintenance of the property.”131

e Governance. A section’s members were allowed to “elect an executive,” but
this was not required.!3? A section could also “call and hold meetings, and
pass resolutions.”133

¢ Finances. The act didn’t impose any specific rules on a section’s finances.

125.
126.
127.

128.

1209.

130.

131.
132.
133.

Ibid, s 28 (1).
Ibid, s 28 (1).

Ibid, s 28 (2). In granting this approval, the strata council could also, “if appropriate, allocate to
the section an area designated as limited common property” (ibid, s 28 (2)).

See ibid, s 28 (4) (sections allowed to make bylaws “restricted to matters of common interest to
the section or to matters relating to the limited common property”).

Ibid, s 28 (4).

Ibid, s 28 (7) (a)-(b). A section was also authorized “to empower the strata corporation to collect
such contributions on behalf of the section in the same manner as it would collect contributions
to the common expenses” (ibid, s 28 (7) (c)).

Ibid, s 28 (8).
Ibid, s 28 (3).
Ibid, s 28 (3).
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e Cancellation. The strata council could “dissolve” a section upon “the peti-
tion of fifty per cent of the owners within the section” or the passage of “a
special resolution of the strata corporation.”’3* When a section was dis-
solved, “all bylaws, rules, and regulations of the section are thereupon re-
pealed, and any property acquired by the section is transferred to the strata
corporation.”13>

Strata Titles Amendment Act 1977

Major amendments to the second-generation act were made in 1977.136 The 1977
amending act repealed the enabling provision for sections in the 1974 act and re-
placed it with a new enabling provision.13”

The 1977 amending act also brought in major changes to the following areas of the
law on sections.

¢ Qualifying conditions. The qualifying condition to creating sections based
on proximity of strata lots!38 was abandoned in favour of a condition based
on use of strata lots.13° The 1977 amending act only allowed sections within
a mixed-use strata.!*? The owners of residential strata lots in a mixed-use
strata were allowed to create a “separate section” “consisting of all of the
residential strata lots in a strata plan.”14! Likewise, all the nonresidential
strata lots could form a section.14?

e Creation. The 1977 amending act provided two avenues for forming sec-
tions. The first avenue essentially carried forward the procedure involving a
petition signed by at least 75 percent of the owners in the proposed section,

134. Ibid, s 28 (9).

135. Ibid, s 28 (9).

136. Supra note 15.

137. See ibid, s 23 (repealing section 28 of the 1974 act and replacing it with a new section 28).
138. See 1974 act, supra note 14, s 28 (1).

139. See 1977 amending act, supra note 15, s 28 (1)-(2).

140. See ibid, s 28 (1)-(2).

141. Ibid, s 28 (1).

142. See ibid, s 28 (2).
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which was found in the 1974 act.143 But the 1977 amending act also allowed
an owner-developer to form sections.144

e Powers and duties. The 1977 amending act contained an express declara-
tion that a section lacked authority to “enter into a contract in the name of
the strata corporation,” and provided that “the strata corporation has no li-
ability for debts incurred or contracts made by the section.”14>

The 1977 amending act largely maintained the rules on section governance, financ-
es, other powers and duties, and cancellation found in the 1974 act.

Condominium Act

In 1979, the Strata Titles Act was renamed the Condominium Act.14¢ The act, under
that title, remained in force through the 1980s and 1990s until it was repealed and
replaced by the Strata Property Act.

Apart from some non-substantive drafting changes, the Condominium Act’s provi-
sions on sections!#” remained the same as those found in the 1977 amending act.

Strata Property Act

Initial impressions

British Columbia’s third generation of strata-property legislation expanded the rules
on sections, going from two legislative provisions in the Condominium Act to nine in
the Strata Property Act.1#8 The act brought about a number of significant changes in
its more-extensive legal framework for sections. These changes may be best appre-
ciated by comparing the Strata Property Act’s rules to those of its predecessors in
the six areas noted earlier: (1) qualifying conditions; (2) creation; (3) powers and
duties; (4) governance; (5) finances; (6) cancellation.

143. See ibid, s 28 (4).

144. See ibid, s. 28 (5) (“The owner-developer may, as the owner of all strata lots, cause the strata
corporation to form the separate sections referred to in subsection (1) or (2), or both.”). Notice
that this contemplates the formation of sections after the strata plan is filed in the land title of-
fice. If the owner-developer took this step “within one year of the date the strata plan is filed,”
then it would require the consent of the superintendent of insurance (ibid, s 28 (6)).

145. Ibid, s 28 (13).

146. Supra note 16.

147. See supra note 116, ss 51-52.
148. Supra note 1, ss 190-98.
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Qualifying conditions

One of the most-noticed changes for sections in the Strata Property Act was the ex-
pansion of the qualifying conditions for stratas to create sections.#° The Condomini-
um Act only permitted sections in a mixed-use strata. The Strata Property Act did not
carry forward this condition. In its place, the Strata Property Act allows strata prop-
erties to create sections if any of three conditions can be met. These three conditions
relate to creating sections to represent “the different interests of”:

e owners of residential strata lots and owners of nonresidential strata lots,

e owners of nonresidential strata lots, if they use their strata lots for significantly dif-
ferent purposes, or

o owners of different types of residential strata lots.150

The word types in the last bullet point has the potential to confuse readers. It doesn’t
refer to the types that are the subject of the next chapter in this consultation paper.
Unfortunately, the law uses the same word for two different concepts.

Types, as used in this provision, is actually a term of art, with a limited application to
the qualifying conditions for creating sections.1>! The word is defined in the regula-

tion.152 Types of strata lots, for the purpose of creating different sections of residen-
tial strata lots, are:

e apartment-style strata lots;
e townhouse-style strata lots;

e detached houses.153

149. See e.g. Elizabeth (Lisa) M Vogt, “Standard Bylaws and How They Should Be Amended,” in Con-
tinuing Legal Education Society of British Columbia, ed, Strata Property Act: Materials Prepared
for the Continuing Legal Education Seminar, The New Strata Property Act, Held in Vancouver, B.C.
on May 11, 2000 (Vancouver: Continuing Legal Education Society of British Columbia, 2000) 3.1
at 3.1.06 (“The ability of a strata corporation to create separate sections has been significantly
expanded.”).

150. Supra note 1, s 191 (1).

151. See ibid, s 191 (2) (“strata lots are different types if they fall within the criteria set out in the
regulations”).

152. See supra note 2.
153. Ibid, s 11.1.
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Despite the act’s liberalizing of the conditions for creating sections, it’s still worth
bearing in mind that the “ability to create sections is not unfettered.”15* If the bylaws
that attempt to create sections for a strata property don’t meet one of the qualifying
conditions, then the likely result would be the striking down of those bylaws.15

Creation

INTRODUCTION

The Strata Property Act carries forward the two avenues for creating sections found
in the Condominium Act. Sections can be created either by the owner-developer or
by the strata corporation. But in each case the Strata Property Act includes some sig-
nificant changes.

Commentators have also noted a possible third procedure for creating sections un-
der the Strata Property Act: by court order.

SECTIONS CREATED BY THE OWNER-DEVELOPER

The main difference between the Strata Property Act and the Condominium Act in-
volves the time when an owner-developer is allowed to create sections.

The Strata Property Act limits the time in which an owner-developer may create sec-
tions. It can only be done “at the time the strata plan is deposited by filing in the land
title office.”156 The procedure for creating sections involves filing with the strata
plan “bylaws that provide for the creation and administration of each section.”157
And the proposed bylaws must be included in the disclosure statement required by
the Real Estate Development Marketing Act.158

154. Baker & Walker, supra note 91 at 1.1.5.

155. See ibid at 1.1.8 (“creating sections based on distinctions not recognized by the strata property
legislation carries the risk that the bylaws could later be set aside as unenforceable”).

156. Supra note 1, s 192. Under the Condominium Act, supra note 16, s 51 (5), the equivalent timing
rule limited the owner-developer’s power to creating sections to when it was “owner of all strata
lots.”

157. Supra note 1, s 192 (a). The owner-developer is also allowed, at this time, to file “any resolutions
to designate limited common property, in accordance with section 74, for the exclusive use of all
the strata lots in a section” (ibid, s 192 (b)).

158. SBC 2004, c 41.
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SECTIONS CREATED BY THE STRATA CORPORATION

The Strata Property Act introduces new voting thresholds for the creation of sections
by a strata corporation. The act also requires the approval of both the voters in a
proposed section and the general pool of voters in the strata corporation.

A strata corporation may only create sections by adopting a resolution passed

e bya3/4vote and

e by asectional 3/4 vote.159

The legislation goes on to define “sectional 3/4 vote” as meaning “a vote in favour of
aresolution in relation to a proposed or existing section by at least 3/4 of the votes
cast by eligible voters in the section who are present in person or by proxy at the
time the vote is taken and who have not abstained from voting.”160

The Strata Property Act also adds notice requirements and procedural protections to
its provisions on a strata corporation creating sections.161
SECTIONS CREATED BY COURT ORDER

Since the Strata Property Act came into force in 2000, there have been a number of
disputes over cost sharing that have culminated in applications to the supreme court

159. Ibid, s. 193 (3). The change in voting threshold might not be immediately apparent. The Condo-
minium Act required a petition “signed by 75% or more of the owners whose strata lots are in-
cluded in the proposed separate section” (supra note 16, s 51 (4)). A resolution passed by a 3/4
vote, in contrast, requires “a vote in favour of a resolution by at least 3/4 of the votes cast by eli-
gible voters who are present in person or by proxy at the time the vote is taken and who have
not abstained from voting” (supra note 1, s 1 (1) “3/4 vote”). In other words, passage of a resolu
tion by a 3/4 vote is measured against the votes actually cast at a general meeting, which may
result in the resolution’s passage even though it is not affirmatively supported by 75 percent of
the total eligible voters in the strata corporation.

160. Strata Property Act, ibid, s 193 (3.1) (as added by Natural Gas Development Statutes Amendment
Act, 2015, supra note 6, s 46).

161. See supra note 1, s 193 (1)-(2). If it wants to create sections, a “strata corporation must hold an
annual or special general meeting to consider” this change (ibid, s 193 (1)). The “notice of meet-
ing must include (a) a resolution to amend the bylaws to provide for either the creation and ad-
ministration of each section or the cancellation of the sections, and (b) any resolutions to desig-
nate limited common property, in accordance with section 74, for the exclusive use of all the
strata lots in a section or to remove a designation in accordance with section 75” (ibid,

s 193 (2)).
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for an order to create sections in the strata corporation at issue.162 The foundation of
these applications is the court’s power to prevent or remedy significantly unfair
acts.163

Even though the court’s “power [to create sections] has been used infrequently,”164
it is still worthwhile to note how the court approaches such cases. This approach
was spelled out in Poloway, a recent judgment of the supreme court.16>

In the court’s view, the overriding issue in these cases is whether it is significantly
unfair to require a group of owners to contribute to the cost of some major expense
in accordance with the act’s scheme of sharing expenses based on strata lots’ unit
entitlements or with some other scheme adopted by the strata corporation.1® Four
factors typically need to be considered in answering this overriding issue.

e “First, it is important to bear in mind the scheme of the Strata Property Act
when determining whether past or proposed actions are significantly un-
fair....[T]he general rule is ‘you are all in it together’ and that general rule
cannot and ought not be lightly displaced.”167

e “Asecond matter of importance to the assessment of whether conduct is
significantly unfair is the historical approach to similar issues. If the strata
corporation has approached similar issues, such as the treatment of expens-
es, in one way and then changes its approach to the substantial detriment of

162. See Alvarez, supra note 84; Large v The Owners, Strata Plan No 601, 2005 BCSC 1128, 45 BCLR
(4th) 345; Chow v The Owners, Strata Plan LMS 1277, 2006 BCSC 335, 54 BCLR (4th) 380 [Chow
(2006)]; Poloway v Owners, Strata Plan K692,2012 BCSC 726, 19 RPR (5th) 295 [Poloway].

163. See supra note 1, s 164 (“(1) On application of an owner or tenant, the Supreme Court may make
any interim or final order it considers necessary to prevent or remedy a significantly unfair
(a) action or threatened action by, or decision of, the strata corporation, including the council, in
relation to the owner or tenant, or (b) exercise of voting rights by a person who holds 50% or
more of the votes, including proxies, at an annual or special general meeting. (2) For the purpos-
es of subsection (1), the court may (a) direct or prohibit an act of the strata corporation, the
council, or the person who holds 50% or more of the votes, (b) vary a transaction or resolution,
and (c) regulate the conduct of the strata corporation’s future affairs.”).

164. Baker & Walker, supra note 91 at 1.1.4.
165. See supra note 162.

166. See ibid at para 66.

167. Ibid at para 54, Barrow J.
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one group or type of strata lot owner, that will often be cogent evidence of
unfairness.”168

e “Athird factor to be considered is other conduct on the part of the Strata
Corporation. This may be relevant to both the threshold question of wheth-
er there has been significant unfairness and the question of the appropriate
remedy if significant unfairness is found.”16?

e “The last and arguably the most important consideration in the context of
this case is the sheer magnitude of the expense and the degree to which it
may be said to benefit [one group of owners] as opposed to [another group
of owners].”170

Although an order creating sections wasn’t granted in Poloway, a similar order has
been granted in at least one other case.l’! So the court appears to be a viable, though
rarely used, avenue to the creation of sections.

Powers and duties

Even though the Strata Property Act characterizes a section as “a corporation,”172 it
is a particularly unusual and potentially limited type of corporation. Its corporate
status only applies “[w]ith respect to a matter that relates solely to the section.”173
Strata-lot owners in sections pay strata-corporation fees and section fees, must
comply with strata-corporation bylaws and section bylaws, and elect both a strata-
corporation council and a section executive. This is in contrast to the strata corpora-
tion, which the act declares to have “the power and capacity of a natural person of
full capacity.”174

But within its restricted sphere a section is equated with the strata corporation. The
act provides that a section “has the same powers and duties as the strata corpora-
tion”

168. Ibid at para 55.

169. Ibid at para 59.

170. Ibid at para 63.

171. See Chow (2006), supra note 162 at para 108.
172. Supra note 1, s 194 (2).

173. Ibid, s 194 (2).

174. Ibid, s 2 (2).
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e to establish its own operating fund and contingency reserve fund for common ex-
penses of the section, including expenses relating to limited common property des-
ignated for the exclusive use of all the strata lots in the section,

e to budget and require section owners to pay strata fees and special levies for ex-
penditures the section authorizes,

e to sue or arbitrate in the name of the section,
e to enter into contracts in the name of the section,

e toacquire and dispose of land and other property in the name of or on behalf of the
section, and

e to enforce bylaws and rules.175

A section doesn’t have the authority to “enter into a contract, or sue or arbitrate, in
the name of the strata corporation.”17¢ The strata corporation “has no liability for
contracts made, or debts or legal costs incurred, by [a] section.”17”

Governance

ADMINISTRATION

Under the Condominium Act, sections had the option to form an executive. The Strata
Property Act takes this option away, making it mandatory for sections to have an ex-
ecutive.l78 A section’s executive essentially plays the same role as the strata council
for the broader strata corporation.1”®

In addition to electing the executive, the section’s eligible voters also have a part in
the section’s governance. They “may call and hold meetings and pass resolutions in
the same manner as eligible voters of the strata corporation.”180

In fact, this legislative provision may understate matters. Section powers and duties,
such as establishing operating and contingency-reserve funds, setting strata fees,

175. Ibid, s 194 (2).
176. Ibid, s 194 (3).
177. 1bid, s. 194 (3).
178. See ibid, s 196 (2).

179. See ibid, s 196 (2) (“the section executive has the same powers and duties with respect to the
section as the strata corporation’s council has with respect to the strata corporation”).

180. Ibid, s 196 (1).
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and adopting a budget, as well as the requirement to elect an executive, call for the
holding of, at a minimum, an annual general meeting.18!

BYLAWS AND RULES

The foundational document for a section is the “bylaws that provide for the creation
and administration” of the section.182 After its creation, a section is also able to
amend its strata corporation’s bylaws, but only “if the bylaw amendment is in re-
spect of a matter that relates solely to the section.”183

The general rule is that “an amendment to the bylaws respecting a matter that re-
lates solely to the section must be approved by a resolution passed by a 3/4 vote at
an annual or special general meeting of the section.”!84 Sections that are “composed
entirely of nonresidential strata lots” may vary this general rule and establish “a dif-
ferent voting threshold” for approving bylaw amendments.18>

The section executive is empowered to “make rules governing the use, safety and
condition of”:

e land and other property acquired under section 194 (2) (e), and

e limited common property designated for the exclusive use of all the strata lots in the
section.186

The procedural and notice requirements applicable to strata-corporation rules also
apply to rules made by a section executive.187

181. It could be argued that a section should be able to waive the requirement to hold an annual gen-
eral meeting by extension of the rule that applies to strata corporations. See ibid, s 41. If this
theory were to hold true, then all the eligible voters in the section would have to “waive, in writ-
ing, the holding of the meeting and consent, in writing, to resolutions that (a) approve the budg-
et for the coming fiscal year, (b) elect [an executive] by acclamation, and (c) deal with any other
business” (ibid, s 41 (1)).

182. Ibid, ss 192 (a), 193 (2) (a).

183. Ibid, s 197 (2). The general rule is that the “strata corporation’s bylaws apply to the section un-
less they have been amended by the section” (ibid, s 197 (1)).

184. Ibid, s 197 (3).

185. Ibid, s 197 (3.1). This “different voting threshold” must itself be “provided for in the bylaws of
the section” if it is to be effective (ibid, s 197 (3.1) (b)).

186. Ibid, s 197 (4).

187. See ibid, s 125 (providing that rules “be set out in a written document that is capable of being
photocopied” and to be ratified by a majority vote at next annual general meeting or special gen-
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Finances

The act sets out a clear formula for sharing “expenses of the strata corporation that
relate solely to the strata lots in a section.”188 Under this formula, expenses are
“shared by the owners of strata lots in the section and each strata lot’s share of a
contribution to the operating fund and contingency reserve fund is calculated as fol-
lows”:

unit entitlement of strata lot

X total contribution89
total unit entitlement of all strata lots in section

As was the case for sharing expenses among the broader strata corporation based on
unit entitlement, this formula represents a general rule that may be displaced in
specific cases. Some of these cases are specified in the regulation, which sets out
formulas applicable to sharing operating expenses for limited common property and
types of strata lots in sections!?? and to sharing operating expenses and special lev-
ies relating to strata lots in sections.191

The general rule is also “subject to section 100,” which means it may be displaced if
the strata corporation passes a resolution to that effect by a unanimous vote.1%2

A judgment “against the strata corporation [that] relates solely to the strata lots in a
section” is a shared expense of the section.1?3 A given strata lot’s share of such a
judgment is calculated in accordance with the formula set out above, “and an own-
er’s liability is limited to that proportionate share of the judgment.”1%4

eral meeting, that owners and tenants be informed of “any new rules as soon as feasible,” and
that a bylaw “prevails” over any rule it is in conflict with).

188. Ibid, s 195.

189. Ibid, s 195.

190. See supra note 2,s 11.2.

191. See ibid, s 11.3.

192. See supra note 1, s 195. See also above at 26 (further discussion of section 100).
193. Supra note 1, s 198 (1).

194. Ibid, s 198 (2).
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Cancellation

Cancelling a section requires essentially the same procedure as a strata corporation

uses to create a section. First, “the strata corporation must hold an annual or special
general meeting to consider the. ... cancellation.”1?> The notice of this meeting “must
include a resolution to amend the bylaws to provide for” cancelling a section.1°¢ This
resolution “must be passed”

e bya3/4vote and

e by asectional 3/4 vote.197

Since sections are characterized as corporations by the Strata Property Act, cancel-
ling a section could be seen as the equivalent of dissolving a corporation. But, unlike
corporate legislation, the Strata Property Act doesn’t address the implications of
cancellation on issues such as the disposition of the section’s property or responsi-
bility for any section liabilities.

Sections and their equivalents in other jurisdictions

Introduction

Comparisons with other jurisdictions may help to shed light on British Columbia’s
legislation on sections and may point to potential reforms for that legislation. But
there aren’t many jurisdictions that employ a legislative concept that is directly
comparable to British Columbia’s sections. The following parts of this chapter look
at those jurisdictions with comparable legislation in the rest of Canada, the United
States, and Australia.

Saskatchewan

Saskatchewan is the only other Canadian jurisdiction to have anything similar to sec-
tions. Saskatchewan’s act allows for the creation of sectors.1°® Sectors are relative
newcomers on the scene in Saskatchewan, having only been allowed since 2010.1%°

195. Ibid, s 193 (1).
196. Ibid, s 193 (2).

197. Ibid, s 193 (3). A “sectional 3/4 vote” is defined as “a vote in favour of a resolution in relation to a
proposed or existing section by at least 3/4 of the votes cast by eligible voters in the section who
are present in person or by proxy at the time the vote is taken and who have not abstained from
voting” (ibid, s 193 (3.1)).

198. See The Condominium Property Act, 1993, SS 1993, ¢ 26.1, s 2 (1) (y.1) (“ ‘sector’ means a sector
of a corporation established in the bylaws of that corporation made pursuant to the authority
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The primary reason for allowing sectors appears to be to ensure that complex con-
dominiums with diverse owners having different interests are given tools to ensure
that all interests are fairly represented. In this respect, Saskatchewan'’s sectors are
similar in purpose to British Columbia’s sections. But there are also some notewor-
thy differences in Saskatchewan'’s approach to sectors, which can be seen by looking
at the six areas that were previously discussed in connection with British Columbia’s
legislation.

¢ Qualifying conditions. Although sectors were apparently introduced in
Saskatchewan as a means to foster mixed-use condominiums,?% nothing in
the legislation limits sectors to mixed-use condominiums. In fact, unlike
British Columbia, Saskatchewan doesn’t place any qualifying conditions on
the creation of sectors. The enabling provision in Saskatchewan’s act simply
allows for the adoption of bylaws “for the establishment of sectors within a
corporation, the allocation of units, common facilities and common property
to a sector, and the control, management, administration, use and enjoy-
ment of the units, common property and common facilities within a sec-
tor.”201

e Creation. Similar to British Columbia, Saskatchewan allows the creation of
sectors by a developer or by the condominium corporation. But if the con-
dominium corporation wants to create sectors, then it must meet a higher
voting threshold than is required in British Columbia. This threshold is set
at either “unanimous approval”292 or “80% approval.”203 [f the bylaw creat-

199.
200.

201.
202.

203.

conferred in clause 47 (1) (m.1)").
See The Condominium Property Amendment Act, 2009, SS 2009, c 10, s 18 (in force 5 June 2010).

See Saskatchewan, Legislative Assembly, Debates and Proceedings (Hansard), 26th Leg, 2nd Sess,
No 55A (29 April 2009) at 2904 (Hon Don Morgan).

Supra note 198,s 47 (1) (m.1).

Supra note 198, s 47.1 (4) (a) (bylaw creating sectors may be made, amended, or repealed “by a
resolution that receives unanimous approval: (i) at a properly convened meeting of a corpora-
tion, from 100% of owners of units who are entitled to exercise the powers of voting conferred
by this Act or the bylaws of the corporation and who vote, in person or by proxy, in favour of the
resolution; (ii) by the signature on the resolution of 100% of owners of units who are entitled to
exercise the powers of voting conferred by this Act or the bylaws of the corporation; or (iii) from
100% of owners of units who are entitled to exercise the powers of voting conferred by this Act
or the bylaws of the corporation by some combination of the processes set out in subclaus-

es (a)(i) and (ii)").

Ibid, s 47.1 (4) (b) (bylaw creating sectors may be made, amended, or repealed “by a resolution
that receives 80% approval: (i) at a properly convened meeting of a corporation, from 80% of
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ing sectors is approved by a resolution meeting the 80-percent threshold,
then the dissenting owners have a right to apply to court “to object” to the
resolution.?%4 The court may confirm or order changes to the proposed by-
law.205

e Powers and duties. Saskatchewan’s legislation allows for a general delega-
tion, in the bylaws creating a sector, of “anything required or permitted to
be done by the corporation pursuant to this Act.”206 The legislation specifi-
cally allows for the bylaws to “provide for the assessment and collection of
contributions towards the common expenses” of the sector.?97 This point is
significant because Saskatchewan gives sectors a wider range of authority
over property within the sector than is afforded to British Columbia sec-
tions. Bylaws creating sectors may “provide for the management, control,
administration, use and enjoyment of the units, common property and
common facilities in the sector”298 and “provide for the maintenance of the
common property, common facilities and services units in the sector.”20°
Common facilities and common property are both defined terms under the
Saskatchewan act,?10 with the latter having a meaning similar to common
property under the Strata Property Act. Although the words provide for can

204.

205.

206.
207.
208.
2009.
210.

owners of units who are entitled to exercise the powers of voting conferred by this Act or the by-
laws of the corporation and who vote, in person or by proxy, in favour of the resolution; (ii) by
the signature on the resolution of 80% of owners of units who are entitled to exercise the pow-
ers of voting conferred by this Act or the bylaws of the corporation; or (iii) from 80% of owners
of units who are entitled to exercise the powers of voting conferred by this Act or the bylaws of
the corporation by some combination of the processes set out in subclauses (b)(i) and (ii)”).

Ibid, s 47.1 (6) (“An owner may apply to the court within 30 days after being served with the no-
tice mentioned in subsection (5) to object to the resolution.”).

Ibid, s 47.1 (8) (“On an application pursuant to subsection (6), the court may: (a) accept any evi-
dence that the court considers appropriate; and (b) make one or more of the following orders:
(i) an order confirming the bylaw; (ii) an order directing the corporation to file the bylaws that
are the subject of the resolution, including ordering the corporation to make any changes to
those bylaws before filing as the court may direct; (iii) any other order that the court considers
fair and equitable.”).

Ibid, s 47.1 (1) (g).
Ibid, s 47.1 (1) (d).
Ibid, s 47.1 (1) (a).
Ibid, s 47.1 (1) (b).

See ibid, ss. 2 (1) (g) (“ ‘common facilities’ means improvements on the common property and
includes any laundry room, playground, swimming pool, recreation centre, clubhouse, tennis
court and landscaping”), 2 (1) (h) (“ ‘common property’ means the part of the land and buildings
included in a condominium plan that is not included in any unit shown in the condominium
plan”).

44
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be somewhat ambiguous, it appears that these provisions allow for bylaws
assigning responsibility for repairs to common property to a sector. This is
in contrast to the situation in British Columbia, where the legislation only
refers to “resolutions to designate limited common property . .. for the ex-
clusive use of all the strata lots in a section”?!1 and the case law has held that
the act does not make a section responsible for repairs to common property
within a section.?12

e Governance. Saskatchewan'’s legislation doesn’t assign corporate status to a
sector. In comparison to British Columbia’s Strata Property Act, it takes a
much less directive approach to sector governance. The legislation simply
enables the bylaws creating a sector to provide for meetings of sector own-
ers,213 yoting at those meetings,21* and constituting a form of executive.?1>
These bylaws may also provide a process for the “making” and “enforce-
ment” of “sector bylaws.”216

¢ Finances. Saskatchewan’s legislation doesn’t contain any specific rules re-
lating to sector finances.

e Cancellation. Cancelling a sector under Saskatchewan’s legislation involves
repealing the bylaws that enabled creation of the sector. The procedure is
the same as the one described above for creating a sector. The key point of
this procedure is that it requires approval by a voting threshold that is set at
either “unanimous approval”?17 or “80% approval.”?18

211.
212.

213.
214.
215.

216.
217.
218.

See supra note 1, ss 192 (b), 193 (2) (b) [emphasis added].

See Yang v The Owners, Strata Plan LMS 4084, 2010 BCSC 453 at para 26, 90 RPR (4th) 111,
Wedge ] (“There is no reference in the Act to common property of a section, as I have noted ear-
lier, only limited common property. Accordingly, sections cannot set up reserve funds for the
purpose of maintaining or repairing common property. The Act does not refer to the obligation
of a section to repair and maintain common property as distinct from limited common property.
Reading the Act as a whole, it appears that common property of the strata corporation remains
the responsibility of the strata corporation to maintain.”).

See supra note 198, s 47.1 (1) (f) ().
See ibid, s 47.1 (1) (f) (ii).

See ibid, s 47.1 (1) (f) (iv) (allowing for “the delegation to persons selected by owners of units
constituting a sector of powers of the board with respect to the enforcement of bylaws in rela-
tion to units, common property and common facilities within the sector”).

Ibid, s 47.1 (1) () (iii)-(iv).
Ibid, s 47.1 (4) (a).

Ibid, s 47.1 (4) (b). See also ibid, s 46 (0.1) (providing that general rules on the making, amend-
ing, and repealing of bylaws don’t apply to bylaws creating sectors).
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Other Canadian jurisdictions

No other Canadian jurisdiction has legislation providing for anything similar to Brit-
ish Columbia’s sections or Saskatchewan'’s sectors. This doesn’t mean that mixed-use
stratas aren’t found in other parts of the country or that disputes over cost sharing
in complex stratas never appear elsewhere. It means that other jurisdictions may
take other approaches in addressing those issues.

Ontario, to take one example, does not allow sections, but does allow for greater
flexibility in cost sharing. Instead of the firm commitment to a general rule based on
sharing expenses in accordance with unit entitlement, Ontario permits developers to
craft individual approaches in a condominium'’s declaration. There seems to be a
greater emphasis on carving out expenses that can be metered or attributed to a sin-
gle user,?1° something which a leading case appears to encourage.220

Other Canadian reform projects

It is worthwhile noting that a number of Canadian jurisdictions are currently re-
viewing or have recently completed reviewing their condominium legislation.??1
None of these reform projects raises the prospect of implementing sections.

219. See Audrey M Loeb, Condominium Law and Administration, 2nd ed, vol 1 (Toronto: Carswell,
1998) (loose-leaf release 2010-1) at 7§6(a) (“In a residential complex, the degrees of services
utilized by the various residential unit owners are substantially identical. However, in a com-
mercial condominium context, there is a great variation in the types and extent of services uti-
lized by various unit owners. It is mandatory in a commercial condominium complex that the
declarant review in detail all relevant aspects and servicing details for the condominium devel-
opment.. .. As a general rule, those services whose costs vary from unit to unit and would apply
only to a particular unit should not be classified as common expenses; they should be borne and
paid for by the owner of the unit.”).

220. See York Region Condominium Corp No 771 v Year Full Investment (Canada) Inc (1993), 12 OR
(3d) 641 at 645, 100 DLR (4th) 449 (CA), the court (“[H]aving regard to the fact that the devel-
opment has substantial numbers of units of mixed uses, that the corporation contemplated that
excess water use would be paid for separately by retail unit owners, that the intent of a declara-
tion is to apportion common expenses amongst unit holders in percentages as close as possible
to the percentage of use made and enjoyment received by each unit holder from the services and
charges included in the common expenses, the words ‘unless separately metered for each unit’
should be interpreted to mean ‘unless separately metered for any unit’ rather than ‘unless sepa-
rately metered for each and every unit.’ On this basis, the expense for excessive water usage by a
unit owner does not form part of the common expenses.” [emphasis in original]).

221. See Public Policy Forum, Growing Up: Ontario’s Condominium Communities Enter a New Era:
Condominium Act Review Stage Two Solutions Report (Ottawa: Public Policy Forum, 2013); Public
Policy Forum, Ontario’s Condominium Act Review: Stage One Findings Report (Ottawa: Public Pol-
icy Forum, 2013); Service Alberta, Condominium Property Act Review: Consultation Analysis Re-
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United States of America

In the United States, strata-property law is largely found in state statutes. This con-
sultation paper doesn’t survey the legislation in force in all fifty states. Instead, it
notes a representative law-reform example, the Uniform Law Commission’s Uniform
Common Interest Ownership Act (UCIOA).222

UCIOA doesn’t contain enabling provisions for the creation of sections. But UCIOA’s
drafters pointed to its liberal provisions on voting rights as a means of addressing
problems that may arise from different interests in a mixed-use common-interest
community.

UCIOA allows for two voting mechanisms that are relevant here. The first enables a
common-interest community’s declaration to enable “different allocations of votes
... to the units on particular matters specified in the declaration.”??3 The commen-
tary provides an example of how such a provision, which it admits “represents a sig-
nificant departure from the practice in most States,”?2¢ would work in a mixed-use
common-interest community:

In a mixed commercial and residential project, the declaration might provide that each
unit owner would have an equal vote for the election of the Board of Directors. Howev-
er, on matters concerning ratification of the common expense budget, where the com-
mercial unit owners pay a much larger share than their proportion of the total units, the
vote of commercial unit owners might be increased so that they exceed the number of
votes the residential owners hold.225

The second voting mechanism that may be used to address cost-sharing issues is
class voting.22¢ Class voting is narrowly tailored only to specific issues that affect the
class.??7 It would allow a class of voters to deal with expenditures that relate just to

port (June 2013); Yukon, Department of Justice, The Condominium Act Review: A Discussion Paper
(Fall 2012); Newfoundland and Labrador, Government Services, Condominium Act of Newfound-
land and Labrador: Consultation Discussion Paper (2008).

222. See, online: Uniform Law Commission <www.uniformlaws.org/Act.aspx?title=Common%?20
Interest%200wnership%20Act%20(2008)>.

223. UCIOA, § 2-107 (d) (i) (2008).
224.UCIOA, § 2-107, comm 7 (2008).
225. UCIOA, § 2-107, comm 7 (2008).

226. UCIOA, § 2-107 (d) (iii) (2008) (allowing “for class voting on specified issues affecting the class if
necessary to protect valid interests of the class”).

227.See UCIOA, § 2-107, comm 8 (2008) (“To prevent abuse of class voting by the declarant, subsec-
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their class, while the broader common-interest community would deal with com-
munity-wide expenditures.228

Finally, it's worth noting that UCIOA’s rules on the applicability of its provisions pro-
vide that many mixed-used developments are not subject to UCIOA, unless they spe-
cifically decide to opt into it.?2° A comment on this provision notes that the “default
rule is nonapplicability,”23% which means that for many mixed-use common-interest
communities issues concerning cost sharing and property control will be dealt with
under a contractual, rather than a statutory, framework.

Australia

None of Australia’s strata-property acts contains provisions on sections just like
those found in British Columbia’s act (in fact, none even uses the word section.) But
many of these acts tackle issues concerning cost sharing and control of property in a
manner that bears some resemblance to British Columbia’s approach. Three juris-
dictions—Tasmania, the Australian Capital Territory, and Victoria—have legislation
that allows similar concepts to apply also to single-building strata developments.

TASMANIA AND THE AUSTRALIAN CAPITAL TERRITORY

Strata-property legislation in the state of Tasmania23! and in the Australian Capital
Territory?232 permits the division of a body corporate “into 2 or more separate bodies
corporate.”?33 (A body corporate is the Australian equivalent of a strata corporation.)

tion (d) permits class voting only with respect to specified issues directly affecting the designat-
ed class and only insofar as necessary to protect valid interests of the designated class.”).

228. See UCIOA, § 2-107, comm 8 (2008) (“Owners of town house units, in a single project consisting
of both town house and high-rise buildings, might properly constitute a separate class for pur-
poses of voting on expenditures affecting only the town house units, but they might not be per-
mitted to vote by class on rules for the use of facilities used by all the units.”).

229. See UCIOA, § 1-207 (d) (2008) (“A common interest community that contains units restricted
exclusively to nonresidential purposes and other units that may be used for residential purposes
is not subject to this [act] unless the units that may be used for residential purposes would com-
prise a common interest community that would be subject to this [act] in the absence of nonres-
idential units or the declaration provides that this [act] applies as provided in subsection (b)
or (c).” [bracketed words in original]).

230. See UCIOA, § 1-207, comm 3 (2008).

231. See Strata Titles Act 1998 (Tas).

232. See Community Title Act 2001 (ACT).

233. Strata Titles Act 1998 (Tas), s 72 (1); Community Title Act 2001 (ACT), s 33 (1).
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This legislation has a number of interesting contrasts with British Columbia’s provi-
sions on sections.

¢ Qualifying Conditions. The Australian legislation does not require any
qualifying conditions for the division of a body corporate—the resulting
bodies corporate don’t have to correspond to different uses in the strata or
relate to contiguous strata lots.

e Creation. There is a much higher voting threshold that must be met to di-
vide a body corporate—both acts require a “unanimous resolution of the
body corporate”234 to effect the division.23>

e Powers and duties. The Australian legislation relies heavily on the body
corporate’s “constituent documents”23¢ to define how the divided bodies
corporate are to function and what their powers and duties will be. The acts
specifically require that those constituent documents:

o must define the functions and responsibilities of each body corporate and, in

doing so, may create an administrative hierarchy with one or more bodies cor-
porate at each level of the hierarchy; and

o must provide for the resolution of disputes between the bodies corporate; and

o must ensure that the powers of a body corporate under this Act insofar as they
relate to a lot within the scheme are directly exercisable in relation to each lot
within the scheme by one, and only one, body corporate.z37

e Governance. The bodies corporate that result from this process of division
retain their corporate status.238 Because the legislation characterizes divid-

234.
235.

236.

237.

Strata Titles Act 1998 (Tas), s 72 (1); Community Title Act 2001 (ACT), s 33 (1).

See Strata Titles Act 1998 (Tas), ss 3 “unanimous resolution” (“unanimous resolution of a body
corporate means a resolution passed at a duly convened meeting of the members of the body
corporate against which no member of the body corporate casts a dissentient vote (at the meet-
ing or later as allowed by this Act)”), 78 (1) (“If a unanimous resolution is required for a particu-
lar purpose under this Act or the constituent documents of the body corporate, a member of the
body corporate may vote on the resolution—(a) at the general meeting of the body corporate at
which the resolution is proposed; or (b) by giving the body corporate written notice of the
member’s vote within 28 days after the date of that meeting.”); Community Title Act 2001 (ACT),
dictionary (“unanimous resolution, of a body corporate, means a resolution passed at a properly
called meeting of the members of the body corporate against which no member of the body cor-
porate casts a dissenting vote”).

See Strata Titles Act 1998 (Tas), s 52 (3) (“The constituent documents for the managing body
corporate are the documents setting out—(a) the basis of membership of the body corporate;
and (b) the powers and functions of the body corporate; and (c) how its affairs are to be admin-
istered.”).

Strata Titles Act 1998 (Tas), s 72 (7). See also Community Title Act 2001 (ACT), s 33 (6).
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ed bodies corporate as fully fledged bodies corporate, and not (as in British
Columbia) as distinct mini corporations, it doesn’t set out many governance
rules specific to divided bodies corporate.23°

¢ Finances. Neither act contains any rules specifically directed at the finances
of stratas with two or more bodies corporate.

e Cancellation. Neither act directly addresses cancellation of a body corpo-
rate. But both acts can be seen as indirectly addressing this issue by allow-
ing two or more bodies corporate to merge.?40 Bodies corporate could
merge for any number of reasons, one of which could be to deal with any
unwanted or spent bodies corporate. After their merger, any “rights and lia-
bilities” of the merging bodies corporate “attach to the body corporate
formed by the merger.”241

VICTORIA

The Australian state of Victoria’s legislation?42 (which is called the Subdivision Act)
takes a somewhat different approach to these issues. The Subdivision Act allows a
plan?43 to “provide for the creation of one or more owners corporations consisting of
the owners of specified lots.”244 Owners corporations may be either

¢ an unlimited owners corporation, which applies to an entire plan;24> or

¢ alimited owners corporation, which applies to a defined part of a plan.246

238. See Strata Titles Act 1998 (Tas), s 71 (3); Community Title Act 2001 (ACT), s 31.

239. A rare example of a specific rule is found in Strata Titles Act 1998 (Tas), s 74 (2) (constituent
documents must be used to determine “the membership and the voting rights of the members of
a body corporate” when a strata has two or more bodies corporate).

240. See Strata Titles Act 1998 (Tas), s 72 (3); Community Title Act 2001 (ACT), s 33 (3).
241. Strata Titles Act 1998 (Tas), s 72 (4); Community Title Act 2001 (ACT), s 33 (4).
242. See Subdivision Act 1988 (Vic).

243. This term is broadly defined in the Victoria act to include all sorts of subdivision and strata
plans. See Subdivision Act 1988 (Vic), s 3 (1) “plan.”

244. Subdivision Act 1988 (Vic), s 27 (1). An owners corporation must be created if the plan “contains
common property,” i.e, if it is a strata plan. See Subdivision Act 1988 (Vic), s 27A.

245. See Subdivision Act 1988 (Vic), s 27B (1). This provision actually doesn’t define unlimited owners
corporation in positive terms; instead it just says that “[a]n unlimited owners corporation is an
owners corporation that is not a limited owners corporation.”

246. See Subdivision Act 1988 (Vic), s 27C (1) (“A limited owners corporation is an owners corpora-
tion specified on a plan as a limited owners corporation.”).
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A limited owners corporation is analogous to a British Columbia section.

¢ Qualifying Conditions. The Subdivision Act does not set any qualifying con-
ditions on the creation of a limited owners corporation. The legislation does
require that the strata “plan must be accompanied by a document specifying
the purposes” of the unlimited owners corporation and any limited owners
corporation.24”

e Creation. The creation of these owners corporations is linked to filing or
amending the strata plan. The Subdivision Act contains no specific enabling
provisions for strata-lot owners to create a limited owners corporation.

e Powers and duties. The Subdivision Act relies heavily on the parties in-
volved in crafting the strata plan to define the purposes of the various own-
ers corporations and to specify their respective spheres of authority.?48
Strata-lot owners can amend these statements of purposes by way of a spe-
cial resolution.?4? Although the Subdivision Act requires that a strata lot
“must not be affected by more than one unlimited owners corporation,”2>0 it
is possible for a strata lot to be subject to one unlimited owners corporation
and one or more limited owners corporations.251

e Governance, finances, and cancellation. The Subdivision Act doesn’t set
out any specific rules for the governance, finances, and cancellation of a lim-
ited owners corporation.

REFORM PROPOSALS IN OTHER AUSTRALIAN JURISDICTIONS

Like Canada, Australia has seen a large number of projects in recent years tackling
reform of strata-property legislation.2>2 One of these projects, based in Western Aus-

247.
248.
249.
250.
251.
252.

Subdivision Act 1988 (Vic), ss 27B (2), 27C (2).
See Subdivision Act 1988 (Vic), s. 27C (4)-(5).
See Subdivision Act 1988 (Vic), s. 27H (3).
Subdivision Act 1988 (Vic), s. 27D (1).

See Subdivision Act 1988 (Vic), s. 27D (2).

See e.g. New South Wales, Strata & Community Title Law Reform Position Paper (Parramatta:
NSW Fair Trading, 2013); Queensland University of Technology Law, Commercial and Property
Law Research Centre, Lot Entitlements under the Body Corporate and Community Management
Act (Queensland Government Property Law Review, Issues Paper 2) (February 2014); Queens-
land University of Technology Law, Commercial and Property Law Research Centre, Procedural
Issues under the Body Corporate and Community Management Act 1997 (Queensland Government
Property Law Review Issues Paper) (December 2015); Western Australia, Landgate, Strata Ti-
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tralia, has proposed in a recently published discussion paper adopting legislation
that would bear some resemblance to British Columbia’s sections as a means to fur-
ther new legislative goals.253 The discussion paper proposed for consultation two
potential reforms: a community-title scheme for complex, multi-building develop-
ments, allowing for the creation of several distinct strata corporations under a single
umbrella strata corporation;254 and a similar structure, with an umbrella strata cor-
poration and subsidiaries, for smaller-scaled, mixed-use developments in a single
building.2>> The second proposal has some resemblance to British Columbia sec-
tions. As this consultation paper was being prepared, the Western Australian group
had just received “Cabinet’s approval to draft the proposed amendments to the Stra-
ta Titles Act 1985.”256

tles Act Discussion Paper (Discussion Draft 30 June 2014). Reforms proposed in the New South
Wales report have been implemented in the Strata Schemes Management Act 2015 (NSW) [not in
force] and the Strata Schemes Development Act 2015 (NSW) [not in force].

253. See Strata Titles Act Discussion Paper, supra note 252 at 3 (“The objective of this reform is to ex-
pand the number of subdivision and development options available to land developers, to pro-
vide development flexibilities currently available in other States, to facilitate appropriate se-
quencing of developments and to provide a framework for improved governance of large devel-
opments.”).

254. See ibid at 5 (“A community title scheme is a mix of several strata and/or survey strata schemes
within an integrated development. Each strata and survey strata scheme within the overall
scheme can be developed and sold sequentially under an appropriate process for staging the
construction of the project. Each strata and survey strata scheme may have its own dedicated
common property and its own Management Statement containing by-laws appropriate to the
development. In addition, there may be community infrastructure that can be operated or ac-
cessed by all residents in the community title scheme. In recognition that a community title
scheme, where appropriate, may be on a larger scale than strata and survey-strata schemes, a
community corporation, similar in nature to a strata company, will manage the community
property and the implementation of the community by-laws applicable to all residents.”).

255. See ibid at 40 (“A second proposal is that a layered or community title scheme may be undertak-
en within a building. This requires the Strata Titles Act to be amended to facilitate multiple stra-
ta schemes in a single building, with potential for each scheme to have a different use. The
changes seek to address the problems highlighted by stakeholders: where uses are mixed in a
single strata scheme, there is a risk that one use area can secure enough votes to outvote anoth-
er use area and significantly interfere with that use. Different uses operating in different strata
schemes is the preferred outcome, in that such a corporate structure clarifies the respective re-
lationships and obligations of the participants and reduces potential for disputes.” [footnote
omitted]).

256. Online: <www0.landgate.wa.gov.au/titles-and-surveys/strata-reform>.
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ISSUES FOR REFORM—GENERAL

Introduction

The issues for reform largely track the six areas highlighted in the background dis-
cussion on sections. The emphasis is on the powers and duties, governance, and fi-
nance of sections because these areas have attracted the most concern in commen-
tary on sections.

This approach reflects the committee’s view that, although sections should be re-
tained as a part of British Columbia’s strata-property law, the rules governing sec-
tions are in need of a significant fine-tuning. But the committee is aware that the
basic question of whether or not sections should continue to exist is very much of in-
terest to commentators. So these issues for reform begin with an examination of that
basic issue.

Should the Strata Property Act continue to contain provisions
enabling the creation and operation of sections?

Brief description of the issue

Sections provide a means for complex strata corporations to address difficult issues
relating to cost sharing, control of property, and governance. But they also impose
significant costs and administrative burdens on strata corporations. Do the benefits
of sections outweigh their costs?

Discussion of options for reform

There are essentially only two options for this issue. Either sections are maintained
or they are abolished.

In order to decide whether sections should be retained, it’s necessary first to get a
handle on what purposes they are meant to serve. Earlier this chapter noted that
sections are intended to advance one of the three fundamental policy goals of the
act, which is to provide flexibility in governance for an increasingly diverse range of
strata corporations and to provide tools to ensure that different interests in complex
stratas are given fair representation.?>” This general goal plays out in a number of
specific areas, most notably in connection with cost sharing and control over strata
facilities.

257. See above at 29-30.
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The most common rationale for employing sections within a strata corporation con-
cerns cost sharing.258 Creating sections can provide a strata corporation with tools
to share expenses in ways that differ from the act’s general rule, which requires all
strata-lot owners to contribute to the strata corporation’s operating fund and con-
tingency reserve fund,?>° and to any special levies,20 in accordance with their strata
lots’ unit entitlements. Sections allow strata corporations to manage the tensions
that can arise in a complex strata that doesn’t fit into the act’s default model of cost
sharing, which emphasizes the principle that owners “are all in it together.”?61 The
classic example is a mixed-use strata property, where some expenses (say for items
such as an enterphone or an elevator or for services such as landscaping) only bene-
fit the owners of the residential strata lots, while other expenses (say for services
such as additional trash pickup or enhanced security patrols) only benefit the own-
ers of the nonresidential strata lots. Allocating such expenses strictly by unit enti-
tlement can lead to overcharges for some owners and undercharges for others, a sit-
uation that can be viewed as unfair. While there are other means of displacing the
act’s general rules on cost sharing, the primary means requires a resolution passed
by a unanimous vote, which is a very high threshold to meet. The voting threshold to
implement sections (a resolution passed by a 3/4 vote) is much lower, making sec-
tions a more realistic option for changing the default cost-sharing formula.

The other main rationale for creating sections goes hand-in-hand with concerns
about cost sharing. Since sections are corporations, section members also get a
measure of control over facilities that come under the section’s sphere of authori-
ty.262 This means that sections, unlike other devices for managing cost sharing under

258. See Mangan, supra note 9 at 83 (“Perhaps the most common reason for creating a section is so
the strata corporation can more easily allocate certain expenses to it.”); Veronica P. Franco &
Paul G. Mendes, “Strata Budgeting with Separate Sections and Strata Lot Types,” in Continuing
Legal Education Society of British Columbia, ed., Strata Property—2013 Update: Materials Pre-
pared for the Continuing Legal Education Seminar, Strata Property 2013 Update, Held in Vancou-
ver, B.C,, on April 18, 2013 (Vancouver: Continuing Legal Education Society of British Columbia,
2013) 3.1 at 3.4 (“Bylaws to create separate sections and strata lot types are usually introduced
in strata corporations to create a more equitable allocation of expenses between strata lots.”).

259. See Strata Property Act, supra note 1, s. 99.
260. See ibid, s 108.
261. Alvarez, supra note 84 at para 35.

262. See Margaret Fairweather & Lynn Ramsay, Condominium Law & Practice in British Columbia
(Vancouver: Continuing Legal Education Society of British Columbia, 1996) at § 11.72 (“Forming
a separate section is generally more important to non-residential than residential owners. Non-
residential owners may want to exercise greater control over hours of operation, use of parking,
frequency of cleaning and maintenance, and budget items. Owners of residential strata lots may
want to spend more money than commercial [o]Jwners on a caretaker’s suite, recreation facili-

54 British Columbia Law Institute



Consultation Paper on Complex Stratas

the act, can also provide tools for managing other aspects of collective decision-
making. So sections can amend?63 and enforce bylaws264 on topics that solely con-
cern that section. A section must have its own executive2> and can set its own prior-
ities through its budget.?¢¢ Finally, sections can deal with third parties on a contrac-
tual basis?¢7 and they can manage dispute resolution in the courts or through arbi-
tration.2%® These powers, among others, add up to a limited form of autonomy under
the umbrella of a section’s corporate status. This limited autonomy may be as attrac-
tive to some section members as the tools to modify cost sharing provided by sec-
tions. It might even, in some cases, be essential to the ongoing operations of a strata.
As one commentator has put it, “[w]ithout sections, strata corporations that are
composed of mixed ownership might well bog down and become dysfunctional.”26%
Some stratas that are denied access to sections under the act might even end up try-
ing to recreate their elements outside the act’s purview, by using contractual or oth-
er devices.?70

Interestingly, one of the main lines of criticism of sections also focusses on their cor-
porate status. Critics of sections often point out that the price paid for the autonomy
afforded by sections is administrative complexity, duplication in procedures, poten-

ties, window cleaning, or landscape maintenance.”); Baker & Walker, supra note 91 at 1.1.3 (“a
key consideration that often drives decisions on how to structure mixed-use developments is the
desire to restrict access to and use of certain common property areas to subgroups of owners”).

263. See Strata Property Act, supra note 1, s 197 (2)-(3).
264. See ibid, s 194 (2) (f).

265. See ibid, s 196 (2).

266. See ibid, s 194 (2) (b).

267. See ibid, s 194 (2) (d).

268. See ibid, s 194 (2) (c).

269. Fanaken, supra note 9 at 143.

270. See above at 27-28 (discussing use of air-space parcels in certain real-estate developments).
This kind of complex planning, taking place outside the boundaries of strata-property legisla-
tion, appears to be more common in some Australian states that lack section equivalents. See Lot
Entitlements under the Body Corporate and Community Management Act, supra note 252 at 26
(“It is becoming common for developers to by-pass the [Body Corporate and Community Man-
agement Act] when allocating common expenses among different lots in a mixed used scheme.
For example, developers often use volumetric subdivisions and a building management state-
ment (BMS) to share costs. In this way, the retail, residential and commercial sections of a build-
ing may each be a separate scheme or lot and common costs and responsibility for shared facili-
ties between the schemes will be regulated through the mechanism set out in the BMS. This type
of arrangement may solve some problems in relation to allocation of costs but it may also create
arange of other problems that cannot be easily solved within the current legal framework.”
[footnotes omitted]).
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tial conflicts of interests for service providers, and added costs.2’! A strata corpora-
tion with sections will have two levels of government. And, in many cases, there will
be more than one section, creating additional branches to that government. On pa-
per, it might seem that the sphere of authority covered by each of these bodies of
government is correspondingly smaller, but in practice it tends not to work out that
way. Each section, and the strata corporation, will have to hold an annual general
meeting, prepare and adopt a budget, and elect a strata council or section executive.
Because the sections (and the strata corporation) are considered separate entities
under the act, and because the rationale for creating sections expressly raises the
prospect that these distinct entities will have different interests, strata managers
and professionals dealing with the strata corporation and its sections will have to
take care to avoid conflicts of interest. If a conflict can’t be avoided, then a section or
the strata corporation will have to seek alternative representation or service pro-
viders, which further increases delays and costs.

At this point it may be tempting to conclude that these added complications and
costs are simply trade-offs that strata-lot owners knew, or could reasonably be ex-
pected to know, would be one of the consequences of creating sections. But this con-
clusion might miss the mark. In fact, sections are in most cases created by the stra-
ta’s owner-developer.2’2 An owner-developer often has its own motivations for cre-
ating sections, or it creates them with a speculative eye cast toward the strata prop-
erty’s future needs. If the owner-developer’s projections turn out to be inaccurate, or
if circumstances change, subsequent strata-lot owners may find themselves manag-
ing the complex realities of sections. And it isn’t a simple matter to dissolve sections:
it requires the approval of the section and the strata corporation.

271. See Baker & Walker, supra note 91 at 1.1.16 (noting “the significant administrative obligations
and increased expenses that come with the decision to create a section, which is a separate legal
entity from the strata corporation”); Franco & Mendes, supra note 258 at 3.1.4 (“Sections have a
more complex governance structure and accordingly, are more difficult to manage and adminis-
ter. Although what motivates the creation of separate sections is often a desire to allocate ex-
penses more ‘fairly’ among strata lots, the creation of separate sections imposes a more complex
governance structure on the strata corporation. This increased complexity can lead to increased
costs and the potential for conflicts, not just between the owners, but also between the profes-
sionals who serve them, such as lawyers, property managers and accountants.”). See also Real
Estate Council of British Columbia, “Special Report from Council: Providing Strata Management
Services to Strata Corporations that Contain Sections,” Report from Council Newsletters 48:5
(March 2013), online: <www.recbc.ca/2013/03/march-2013-special-report-from-council> at 3
(“The creation of sections imposes a significant administrative burden on the section that is cre-
ated.”) [Real Estate Council, “Special Report”].

272. See Fanaken, supra note 9 at 144 (“More often than not, sections are created by the developer
when the strata corporation is first conceived and built.”).
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This point leads into a broader complaint about sections. The frustrations that arise
from the administrative complexity of sections apparently cause many stratas to
flout the rules governing sections.?’3 While non-compliance shouldn’t be excused, if
it takes place on a large enough scale it may be a sign of deeper problems. While the
concept of corporations within corporations might make sense on paper, in practice
this difficult idea can leave people without legal training at a loss. As one commenta-
tor has noted, one of the most troublesome provisions from the point of view of
compliance also features relatively clear rules.?’* Taking this point a step further,
this may be a sign that improving and clarifying the legislation might not be enough
to tackle all the problems associated with sections. These problems may exist at a
conceptual level, and may point to a fundamental mismatch between the problems
that sections are most often adopted to solve (cost sharing, control over facilities)
and the tool selected to solve those problems (creating semi-autonomous corpora-
tions).

The committee’s tentative recommendation for reform

The committee struggled mightily with this issue. It has considerable sympathy with
the criticisms of sections. But simply abolishing sections would leave a hole in Brit-
ish Columbia’s strata-property law when it comes to addressing cost sharing (par-
ticularly allocation of capital expenses) and control of property. Despite considering
numerous options, the committee was unable to hit upon an effective device that
would fill that hole. So a sizable majority of the committee decided that the only real-
istic way forward is to continue with sections and to propose reforms to improve the
law governing them. A minority of the committee remains unconvinced that the
benefits of sections can ever make up for the burdens they impose on strata corpo-
rations.

The committee tentatively recommends:

1. The Strata Property Act and the Strata Property Regulation should continue to con-
tain provisions enabling the creation and operation of sections.

273. See Baker & Walker, supra note 91 at 1.1.11 (“The most common error is to treat the strata cor-
poration and the sections together as if they were a single corporation, with the sections as de-
partments or profit centres to which costs can be allocated on whatever basis seems fair or ra-
tional.”); Fanaken, supra note 9 at 146 (“In reality, very few strata corporations with separate
sections actually operate properly.”). See also Real Estate Council, “Special Report,” supra
note 271 at 1 (“it has come to the Council’s attention that many strata managers and brokerages
do not fully understand the legislative requirements related to the operation of sections”).

274. See Baker & Walker, supra note 91 at 1.1.11 (“Despite the clarity of these provisions [Strata
Property Act, supra note 1, s 194 (2)], finances of strata corporations with sections are not often
managed in accordance with the Strata Property Act.”).
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ISSUES FOR REFORM—QUALIFYING CONDITIONS

Should the Strata Property Act continue to require stratas to
meet qualifying conditions to create sections?

Brief description of the issue

British Columbia’s strata-property legislation has never given stratas a completely
free hand to form sections. The legislation has always required a strata corporation
or its owner-developer to meet some condition regarding the organization of its sec-
tions. First, this condition was proximity, but that condition was fairly quickly aban-
doned for one based on use of the strata lots. This condition has remained in place in
the Strata Property Act, albeit in a liberalized form. This approach stands in contrast
to the approaches taken in other jurisdictions, which don’t impose qualifying condi-
tions on the creation of sections. Should British Columbia follow their lead?

Discussion of options for reform

The main rationale for removing the qualifying conditions for creating sections is
that it would provide additional support for the policy goal of having legislation on
sections in the first place, which is to give strata corporations a flexible set of gov-
ernance tools to deal with complex developments and arrangements. If strata corpo-
rations and owner-developers are able to make their own decisions on whether to
have sections, without having to adhere to a set of legislative criteria, then this flexi-
bility is enhanced. Conversely, a requirement that strata corporations fit into pre-
determined categories in order to create sections means that some strata corpora-
tions that want to have sections will not be able to create them.27> The qualifying
conditions place limits on the utility of sections, sacrificing some of the flexibility
that is supposed to be their overriding goal. In view of the approach taken to this is-
sue in other jurisdictions, it is open to question whether that sacrifice is needed to
ensure the practical functioning of the provisions on sections.

The experience of other jurisdictions could also be relevant for British Columbia.
Saskatchewan, Tasmania, the Australian Capital Territory, and Victoria all freely al-
low the creation of sections. Saskatchewan’s legislation, for example, simply author-
izes condominium corporations to “pass bylaws . . . for the establishment of sectors

275. See Baker & Walker, supra note 91 at § 1.1.8. This point has come up, in a limited way, in a few
court cases involving strata-lot owners who were seeking an order creating sections. See The
Owners, Strata Plan VR2654 v Mason, 2004 BCSC 685, 32 BCLR (4th) 282 at para 55, Joyce J; Oak-
ley v Strata Plan VIS1098,2003 BCSC 1700, 14 RPR (4th) 242 at para 17, Stromberg-Stein .
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within a corporation.”?7¢ No external standard is used to determine whether or not
establishing sectors (Saskatchewan'’s version of sections) is appropriate for a given
condominium corporation. The decision is entirely in the hands of the condominium
corporation.

A rationale for maintaining conditions for the creation of sections has not been ex-
plicitly stated. Implicitly, these conditions may be a means of confining the use of
sections to their place within a broader system for managing cost sharing specifical-
ly and strata-corporation governance generally. The default rule under the Strata
Property Act is that expenses are shared in accordance with unit entitlement. Creat-
ing sections gives strata corporations tools to modify this rule, but there are other
ways to displace the default rule. The act and the regulation also allow for the use of
bylaws allocating expenses by types of strata lots??7 and for the use of a formula oth-
er than unit entitlement (so long as it is approved by a resolution passed by a unan-
imous vote).?’8 An argument could be made that liberalizing the use of sections may
upset this broader scheme. A further argument that could be marshalled in favour of
retaining conditions for creating sections is that they have become fully entrenched
in British Columbia strata-property law (unlike the case in other jurisdictions) and
no one here appears to be publicly calling for their removal. Finally, when the Strata
Property Act was enacted it liberalized the conditions for creating sections, a reform
which was well received,?7° and which may have removed the practical need for fur-
ther liberalization.

Finally, it should be noted that there is no reason to treat this issue as a yes-or-no
proposition. It is possible to retain conditions for creating sections, but to propose
changes to the current conditions.

The committee’s tentative recommendation for reform

The committee was wary of liberalizing British Columbia’s approach to sections. It
was concerned that going the route taken in other jurisdictions would lead to mis-
chief here. Removing qualifying conditions from the legislation could result in highly

276. Supra note 198,s 47 (1) (m.1).
277. See Strata Property Regulation, supra note 2, s 6.4 (2)-(3).
278. See Strata Property Act, supra note 1, ss 100, 108 (2).

279. See Fairweather & Ramsay, supra note 262 at § 11.75 (noting before the advent of the Strata
Property Act: “A significant oversight in the provisions is their application only to the mixed res-
idential and non-residential project. They assume that all residential strata lots are of the same
‘type’ as are all non-residential strata lots. That, of course, is not the case.”); Vogt, supra note 149
at 3.1.06.
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balkanized strata corporations. This result would undermine the act’s general rules
on cost sharing.

The committee gave extensive consideration to broadening the current approach by
adding new qualifying conditions or by modifying the existing conditions. Noting
that when this issue has arisen in litigation it has involved strata corporations that
have developed in phases or that consist of more than one building, the committee
discussed at length the possibility of allowing separate buildings to form sections.
Ultimately, it decided against proposing this reform. There were concerns that it
could be difficult to define the scope of the condition in legislation. For example,
buildings that may appear separate to the naked eye could in fact share an under-
ground parkade. Further, allowing sections to be formed in these circumstances
could be courting problems with regard to access to property and governance. Final-
ly, liberalizing the approach to sections would inevitably lead more and more strata
corporations and owner-developers away from the general rule on cost sharing, ex-
posing them to the practical and administrative problems that have cropped up in
this area.

The committee tentatively recommends:

2. The Strata Property Act should continue to allow sections only for the purpose of
representing the different interests of (a) owners of residential strata lots and owners
of nonresidential strata lots, (b) owners of nonresidential strata lots, if they use their
strata lots for significantly different purposes, or (c) owners of different types of resi-
dential strata lots.

ISSUES FOR REFORM—CREATION

Should the Strata Property Act continue to allow an owner-
developer to create sections?

Brief description of the issue

A major complaint about sections is that they impose administrative costs and bur-
dens on strata corporations that have them. Yet the decision to create sections is
typically made by the owner-developer, not the strata corporation. This can result in
situations in which carrying on with sections benefits only a small subset of the stra-
ta corporation, but cancelling the sections is effectively impossible because it would
require the consent of those who benefit from them. Limiting the decision to create
sections to the strata corporation could be one way to ensure that this decision is
only made by those who have given full consideration of the costs and benefits of the
legal framework they are opting into.
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Discussion of options for reform

The cases for and against allowing an owner-developer to create sections are built
largely on the general reasons for and against allowing sections under the legisla-
tion.

Stratas generally create sections for two reasons. First, creating sections allows a
strata corporation to allocate costs in a manner that differs from the general rule,
which holds that strata-lot owners are “all in it together” and must share common
expenses in strict accordance with their strata lots’ unit entitlements. This feature is
particularly attractive in a mixed-use development, where different uses of strata
lots may result in significantly different needs for goods and services. Second, since
sections are considered to be legal entities in their own right, separate from the stra-
ta corporation, creating sections can allow certain strata-lot owners to achieve a
high degree of autonomy. The legislation also allows for the designation of limited
common property “for the exclusive use of all the strata lots in a section,”280 which
can augment this degree of autonomy.281

Allowing an owner-developer to create sections at the time a strata plan is filed in
the land title office facilitates access to these benefits. It is administratively easier for
an owner-developer to create sections, as it doesn’t require passage of resolutions
by two (or more) 3/4 votes. Allowing owner-developers to create sections supports
the policy of encouraging mixed-use developments, which is a goal for many munic-
ipalities in British Columbia.

The primary drawbacks of sections tie into their separate-entity status. This status
means that a strata corporation with sections will effectively have two levels of gov-
ernment. With this comes administrative complexities, duplications in procedures,
added costs, and the potential for conflicts of interest. These disadvantages have led
to another concern with sections: the perceived widespread flouting of rules and
procedures that support the separate-entity status of sections.282

280. Supra note 1, ss 192 (b), 193 (2) (b).

281. Heightened control over common property may be highly prized, for example, by a commercial-
strata-lot owner who requires open access to the property during business hours and parking
stalls for customers.

282. See Real Estate Council, “Special Report,” supra note 271 at 1. See generally Real Estate Council
of British Columbia, The Effect of the Real Estate Services Act on Management of Strata Corpora-
tions with Sections: An Information Guide for Strata Councils and Section Executives, online:
<www.recbc.ca/consumer/informationguideforstratacouncilsand sectionexecutives.html> [Real
Estate Council, “Information Guide”].
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Some of this flouting may be the result of a deliberate effort to take the benefits of
having sections without any of the burdens. But it appears that it's more often the
product of a failure to comprehend all the implications of creating sections. This may
particularly be the case if sections were created by the owner-developer but the
costs of administering sections fall on strata-lot owners who did not have a hand in
that decision. Even if a majority of those strata-lot owners decide that sections are
hurting more than helping them, it might not be a simple matter to reverse the own-
er-developer’s choice. Cancelling sections requires resolutions passed “by a 3/4
vote” and “by a sectional 3/4 vote.”?83 These may be high hurdles to clear in any giv-
en case, particularly if a small subset of owners benefit from having a section, and
they hold at least 25 percent of the eligible votes in the section.

The committee’s tentative recommendation for reform

The committee has sympathy with complaints about the administrative burdens
caused by sections. As a general point, owner-developers should think carefully
about the implications of a decision to create sections on future strata-lot owners.
Although many owner-developers already do give this decision careful forethought,
there does still appear to be scope in many cases for further consideration about the
impact of creating sections.

Despite these concerns, the committee came to the view that restricting owner-
developers from creating sections would be too blunt a tool to use to tackle the
problems created by sections. It would reduce the flexibility currently provided un-
der the act and could have adverse effects across a range of issues. For example, in
the development of a typical mixed-use strata property, a lot of thought goes into the
physical layout of the strata property. There are often intricate considerations given
to designations of limited common property. Taking the ability to create sections out
of the owner-developer’s hands would upset this type of planning and introduce an
unacceptable level of uncertainty into the process.

The committee tentatively recommends:

3. The Strata Property Act should continue to permit an owner-developer to create sec-
tions.

283. Strata Property Act, supra note 1, s 193 (3). A “sectional 3/4 vote” is defined to mean “a vote in
favour of a resolution in relation to a proposed or existing section by at least 3/4 of the votes
cast by eligible voters in the section who are present in person or by proxy at the time the vote is
taken and who have not abstained from voting” (ibid, s 193 (3.1)).
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Should the Strata Property Act provide that, if an owner-
developer creates sections, then a special mechanism should
allow the sections to be cancelled early in their existence?

Brief description of the issue

This issue arises out of the previous one. If it isn’t desirable to restrict an owner-
developer from creating sections, then could there be some other means to strike a
better balance between the interests of the owner-developer and strata-lot owners?

Discussion of options for reform

Potentially, an unlimited number of options could be considered as addressing this
issue. The committee focussed its considerations on a narrower range involving vot-
ing at an early annual general meeting of the strata corporation.

This type of compromise approach could be seen as the best of both worlds. It would
continue the current policy of the act, which has some advantages, but would also
ensure that there is some level of informed consent among the owners who will ul-
timately have to live with the decision to create sections.

But this approach could just as easily be seen as failing to address the roots of the
problem, since the administrative problems that sections cause likely won’t crop up
until years after approving the decision to create them. It also could undermine, to a
degree, the policy of supporting mixed-use developments, by making it that much
more complicated and uncertain for an owner-developer to create the administra-
tive structure that it wants under the act.

The committee’s tentative recommendation for reform

The committee decided that an early-cancellation option for sections created by an
owner-developer would be an effective mechanism to alleviate some of the opera-
tional and administrate concerns that may come with the decision to create sections.
The committee’s considerations also addressed the following features of its pro-
posal.

e Timing of the vote. The committee discussed whether the vote should be
held by at least the first or the second annual general meeting of the strata
corporation. In the end, the committee opted for the second, after noting
that the first annual general meeting already has a large number of manda-
tory items that must appear on its agenda. A decision about sections could
get lost in the shuffle at this meeting. Holding off on the decision for a
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somewhat longer period would give strata-lot owners a better sense of how
sections operate in practice. Finally, the committee noted that a conceptual-
ly similar idea for another issue—strata-management contracts—is also
geared to the second annual general meeting.?84

e Majority required. There are numerous ways to structure the voting ma-
jorities required for early cancellation. After a lengthy discussion, the com-
mittee decided that the approach it favoured would call for cancellation of
all sections only by resolutions passed by majority votes of each of the sec-
tions. In the committee’s view, this approach strikes the best balance be-
tween being achievable in practice and ensuring that minority interests
aren’t vulnerable to being easily overridden by the majority.

e Transitional rule. The committee gave some thought to whether its pro-
posal should apply to existing strata corporations. It decided that it should
only apply to strata corporations created after the provision comes into
force, and not to existing strata corporations.

The committee tentatively recommends:

4. If an owner-developer creates sections at the time a strata plan is filed in the land ti-
tle office, then the Strata Property Act should provide that, on or before the date of the
strata corporation’s second annual general meeting, the sections comprising the strata
corporation may, by resolutions passed by a majority vote of each of the sections, can-
cel the sections.

Should the Strata Property Act require that, when a section is
created by a strata corporation, the bylaws must set out the date
of the section’s first annual general meeting?

Brief description of the issue

When sections are created by a strata corporation, there is sometimes confusion
about the date on which the section is to hold its first annual general meeting. This
confusion relates to an overriding complaint about the operation of sections, which
is that some strata corporations fail to appreciate that sections are separate entities
that must have their own general meetings.

284. See Strata Property Act, ibid, s 24.
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Discussion of options for reform

There is widespread concern that sections are not being operated as the separate
corporate entities that the Strata Property Act characterizes them to be. This concern
makes itself manifest in many practices. One that is often cited is the failure to hold
an annual general meeting for a section.28>

The committee understands that one (but not the only) contributing factor to this
concern is confusion over when a section should hold its first annual general meet-
ing. A modest reform requiring that the date of the first annual general meeting be
set out in the bylaws when a strata corporation creates a section may help to ad-
dress this problem.

The advantage of such a reform is that it would bring clarity to the question of when
a section must hold its first annual general meeting. It would focus attention on this
meeting being a separate requirement, not one that could be met by subsuming the
section’s annual general meeting within the strata corporation’s annual general
meeting. The downsides are that this reform would add another mandatory re-
quirement to meet in creating sections and that it would be relatively difficult to en-
force compliance.

The committee’s tentative recommendation for reform

In the committee’s view, this proposal will bring some needed clarity. It should also
be of some assistance in addressing one of the areas of operational difficulty for sec-
tions.

The committee tentatively recommends:

5. The Strata Property Act should provide that, if a section is created after a strata cor-
poration’s first annual general meeting, then the bylaws must set out the date of the
first annual general meeting of the section.

285. See Real Estate Council, “Information Guide,” supra note 282 at para 12 (“Although it is often
common practice for strata corporations with sections to have one AGM for the strata corpora-
tion, and for the budget approved by the strata corporation to contain expenses for the sections,
such a practice does not conform to the SPA.”).
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Should the Strata Property Act require that the creation or
cancellation of sections by a strata corporation be approved by a
resolution passed by a 3/4 vote in all cases?

Brief description of the issue

A strata corporation may create or cancel a section by “a resolution to amend the by-
laws to provide for either the creation and administration of each section or the can-
cellation of the sections.”286 Under section 193 of the act, this resolution must be
passed

e bya3/4vote and

e by a sectional 3/4 vote.287

But section 128 of the act allows for the creation of a different voting threshold for a
bloc of nonresidential strata lots.288 [s it acceptable for a section to be created or
cancelled in some cases by a resolution passed by a voting threshold other than a
3/4 vote?

Discussion of options for reform

The case for a legislative amendment largely rests on a need for clarity. Section 193
calls for resolutions passed by a 3/4 vote to create or cancel sections. But this por-
tion of the provision is prefaced by language that characterizes the resolution as be-
ing a resolution that amends the bylaws. This language engages section 128, which
appears to open up the prospect of a strata corporation or a section composed of
nonresidential strata lots approving the resolution by some other voting threshold.
If section 193 simply stated that it prevailed over section 128, then any confusion
would be dispelled. There would be a single, clear voting threshold in all cases.

286. Strata Property Act, supra note 1, s 193 (2) (a).

287. Ibid, s 193 (3). A “sectional 3/4 vote” is defined to mean “a vote in favour of a resolution in rela-
tion to a proposed or existing section by at least 3/4 of the votes cast by eligible voters in the
section who are present in person or by proxy at the time the vote is taken and who have not ab-
stained from voting” (ibid, s 193 (3.1)).

288. See Strata Property Act, supra note 1, s 128 (1) (“Subject to section 197, amendments to bylaws
must be approved at an annual or special general meeting, ... (b) in the case of a strata plan
composed entirely of nonresidential strata lots, by a resolution passed by a 3/4 vote or as oth-
erwise provided in the bylaws, or (c) in the case of a strata plan composed of both residential
and nonresidential strata lots, by both a resolution passed by a 3/4 vote of the residential strata
lots and a resolution passed by a 3/4 vote of the nonresidential strata lots, or as otherwise pro-
vided in the bylaws for the nonresidential strata lots.”).
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The other option to consider is to continue with the status quo. This option would
have the benefit of supporting the implicit policy of section 128, which is to give cer-
tain strata corporations enhanced flexibility in approving bylaw amendments.

The committee’s tentative recommendation for reform

The committee favours clarifying the relationship between sections 128 and 193. It
also favours ensuring that a single voting threshold applies to the creation and can-
cellation of sections.

The committee tentatively recommends:

6. Section 193 of the Strata Property Act should be amended to clarify that creation or
cancellation of a section requires a resolution passed by a 3/4 vote in all cases, despite
the provisions of section 128 (1) (b) and (c), which allow amendments to a bylaw to be
approved by a resolution passed by a voting threshold other than a 3/4 vote in the case
of a strata plan composed entirely of nonresidential strata lots or in the case of a stra-
ta plan composed of both residential and nonresidential strata lots.

Should new forms be prescribed for the creation, amendment,
and cancellation of a section?

Brief description of the issue

There can sometimes be challenges and difficulties to finding information about a
section in the land title office. Are there any practical reforms that could remedy
these challenges and difficulties?

Discussion of options for reform

When a section is created, the registrar of land titles “may establish a general index
for the section.”?8% The decision to establish a general index is in the registrar’s
hands. The committee understands that, in many cases, a general index isn’t estab-
lished for a section. The result of this decision is that, for anyone searching the land
title office for information about the section, it is necessary to search fillings in rela-
tion to the strata corporation. Sometimes, this is an onerous and time-consuming
task.

289. Strata Property Act, ibid, s 193 (5).
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There are any number of ways to remedy or mitigate these concerns. One approach,
which the committee quickly ruled out, would be to require the registrar to establish
a general index for each section created. In the committee’s view, it wouldn’t be ap-
propriate or practical to fetter the registrar’s discretion in this way.

The committee instead settled on the compromise approach of proposing that spe-
cial forms be prescribed for bylaw amendments that result in the creation or cancel-
lation of a section, or the amendment of bylaws relating to a section. Special forms
would put people on guard about the existence of sections in a strata corporation.
And they would help to focus searches in the land title office. The downsides to this
approach are minimal. There would be some added cost to the creation of the form.
Filings in the land title office would be slightly more complex.

The committee’s tentative recommendation for reform

In the committee’s view, prescribing special forms is an acceptable way to address
these practical concerns.

The committee tentatively recommends:

7. Special forms should be prescribed under the Strata Property Act for the creation,
amendment, and cancellation of a section.

Should the Strata Property Act provide for the categorization of
filings concerning the creation, amendment, and cancellation of
sections in the strata corporation’s general index?

Brief description of the issue

This issue goes hand-in-hand with the previous one. It examines legislative changes
needed to implement the committee’s tentative recommendation to prescribe spe-
cial forms for bylaws creating or cancelling a section and for amendments to bylaws
relating to a section. In this case, the focus is on the need for section 193 (5), which
(as noted in the discussion of the previous issue) provides “[o]n the creation of a
section the registrar may establish a general index for the section.”290

290. Ibid, s 193 (5).
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Discussion of options for reform

The Strata Property Act contains a list of the documents that a registrar is required
to “make an endorsement of . .. in the general index.”2°1 This system doesn’t provide
for the classification of documents relating to a section, as opposed to the strata cor-
poration.

The committee’s previous tentative recommendation will go some way to clarifying
the situation. But corresponding legislative changes are needed to ensure that the
strata corporation’s general index distinguishes documents relating to a section
from those relating to the broader strata corporation. The proposed legislative
amendment would help to bring about that result by categorizing filings relating to a
section.

Going hand-in-hand with this proposal is a proposal to repeal the authority granted
to the registrar to “establish a general index for the section.” The committee under-
stands that this authority is rarely used. Retaining it in the face of authority to cate-
gorize filings would be counterproductive.

In the committee’s view, these proposals would clarify both strata-property law and
strata-property practice without imposing undue burdens on the land title office.
They are superior to the status quo, which the committee views as flawed.

The committee’s tentative recommendation for reform

The committee tentatively recommends:

8. Section 193 (5) of the Strata Property Act should be repealed and section 250 (2) of
the Strata Property Act should be amended to provide for the categorization of filings
addressing the creation, amendment, and cancellation of sections.

291. Ibid, s 250 (2) (“The registrar must make an endorsement of all of the following in the general
index: (a) the Schedule of Unit Entitlement referred to in section 245 (a); (b) the Schedule of
Voting Rights, if any, referred to in section 245 (b); (c) the mailing address, and any fax number,
of the strata corporation filed under section 62 or 245 (c); (d) the bylaws referred to in sec-
tion 245 (d); (e) any amendments to the bylaws; (f) any amalgamation agreements under sec-
tion 269; (g) any order of the registrar under section 275 or of the Supreme Court under sec-
tion 279; (h) any resolutions and accompanying documents that are required to be filed in the
land title office under this Act; (i) any other document relating to the strata corporation that is
required to be filed in the land title office and that is not noted or endorsed elsewhere in the
records of the land title office.”).
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ISSUES FOR REFORM—POWERS AND DUTIES

Should the Strata Property Act give sections authority over
common property?

Brief description of the issue

The Strata Property Act enables strata corporations to adopt “resolutions to desig-
nate limited common property ... for the exclusive use of all the strata lots in a sec-
tion.”292 In contrast, a strata corporation has authority over common property,
common assets, and strata lots.2?3 The limitations on sections’ authority has led to
some operational confusion, particularly in connection with the duty to repair and
maintain common property. Should sections’ authority be expanded?

Discussion of options for reform

One option would be to amend the Strata Property Act and give sections authority
that corresponds to that of a strata corporation. Legislation in force elsewhere takes
this more-liberal approach in granting section equivalents authority over common
property. For example, Saskatchewan allows a bylaw respecting sectors to

e provide for the management, control, administration, use and enjoyment of the units,
common property and common facilities in the sector;

e provide for the maintenance of the common property, common facilities and services
units in the sector.2%4

Tasmania’s legislation provides an example of another approach. Under the Tasma-
nia act, a body corporate (the equivalent of a strata corporation) “may be divided in-
to 2 or more separate bodies corporate”29> and, when this division occurs, the con-
stituent documents for the bodies corporate “must define the functions and respon-
sibilities of each body corporate and, in doing so, may create an administrative hier-
archy with one or more bodies corporate at each level of the hierarchy.”2%

292. Ibid, ss 192 (b), 193 (2) (b) [emphasis added].

293. See ibid, ss 3 (responsibilities of strata corporation), 119 (2) (nature of bylaws).
294. Supra note 198, s 47.1 (a)-(b).

295. Strata Titles Act 1998 (Tas), s 72 (1).

296. Strata Titles Act 1998 (Tas), s. 72 (7) (a).

70 British Columbia Law Institute



Consultation Paper on Complex Stratas

The potential problem with British Columbia’s comparatively narrow approach
comes to light when it’s recalled that many of the operational conflicts involving sec-
tions arise from, as one judge put it, “the division of powers between the strata cor-
poration and the section.”?%7 This division of powers has proved to be particularly
contentious in relation to responsibility for repairs and maintenance of common
property. In many cases, sections are created “to recognize that there may be archi-
tectural differences amongst the strata lots,”298 calling for, for example, different sec-
tions for townhouses and apartment buildings. If the roofs, hallways, elevators, and
other common areas of these buildings aren’t designated as limited common proper-
ty for the use of the section then they don'’t fall within the relevant provision of the
act.2%?

A recent case3%0 has considered the authority of a section to carry out repairs to
common property. The court concluded that the “Act does not refer to the obligation
of a section to repair and maintain common property as distinct from limited com-
mon property,” so “it appears that common property of the strata corporation re-
mains the responsibility of the strata corporation to maintain.”3! The court went on
to speculate that “[s]ections may take on responsibility for common property repair
and maintenance of common property appurtenant to or adjoining the strata units
in section if the bylaws permit it,”32 but since the bylaws at issue in the case did not
take this step, it wasn’t necessary to form any conclusions on this issue.3%3 The issue
does remain very much a live one, as many strata corporations have apparently cre-
ated bylaws that “make a section responsible for the repair and maintenance of
common property ‘appurtenant to’ or ‘adjoining’ the strata lots in a section.”3%4 But

297. Yang, supra note 212 at para 4.
298. Fanaken, supra note 9 at 143.

299. See British Columbia Strata Property Practice Manual, supra note 9 at § 3.20 (“This is important
to note in mixed-use developments consisting of both residential and non-residential strata lots
where separate sections have been created, and each section has its own roof, or where sections
occupy more than one building, each with its own roof. Unless the roofs are designated on the
strata plan as LCP for the exclusive use of all the strata lots in a section, the roofs are common
property, and generally the strata corporation has the responsibility to repair and maintain
them.” [cross-references omitted]). See also Strata Property Act, supra note 1, s 72 (obligation of
strata corporation to repair and maintain common property and common assets).

300. Yang, supra note 212.

301. Ibid at para 26.

302. Ibid at para 28.

303. Ibid.

304. See British Columbia Strata Property Practice Manual, supra note 9 at § 6A.31.
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the act doesn’t provide explicit support for this practice. So the question arises
whether it should, like the acts in other jurisdictions, expressly recognize that sec-
tions may have authority over common property.

There are several reasons for amending the act to allow for sections to be given au-
thority over common property. Such an amendment would support the legislative
goal of sections, which is to provide flexible governance models for complex stratas.
There are many reasons for a strata corporation to want to adopt sections. In some
cases, designating limited common property in favour of a section may be enough to
meet the needs of the strata corporation. But in other cases this might not go far
enough. Strata corporations appear to be filling in the gaps by adopting bylaws that,
in one way or another, assign responsibility for repair and maintenance of common
property to sections.3%> Amending the act to make it clear that sections can have au-
thority over common property would put these arrangements on firmer ground. It
may also reduce operational conflicts and disputes between sections and strata cor-
porations, by allowing a strata to work out a clearer division of powers between the
strata corporation and its sections.

But there are also reasons to oppose allowing sections to have authority over com-
mon property. Such an amendment would further entrench sections in the legisla-
tion. It would also enhance their power within a strata development, while it chips
away at the broader authority of the strata corporation. At least one commentator
has wondered whether the existing list of corporate powers expressly assigned to
sections3% goes too far and ends up being “inconsistent with the basic premise” of
sections as representatives of different interests within the strata corporation.3%”
This proposed reform would be another large step in what could be seen as the bal-
kanization of strata corporations that have sections. It also may be telling that, alt-
hough many critics have identified this issue as a problem, no one has come out and
directly said that the Strata Property Act should be amended to give sections author-
ity over common property.

The committee’s tentative recommendation for reform

The committee had many concerns about extending the authority of sections to
common property. There was a sense that such a reform could lead to confusion. For

305. See Baker & Walker, supra note 91 at 1.1.9 (“it is not uncommon for bylaws to obligate a section
to repair and maintain not only limited common property designated for the use of strata lots in
that [section], but also building components sheltering the section’s strata lots”).

306. See Strata Property Act, supra note 1, s 194.
307. Fanaken, supra note 9 at 145.
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example, if a strata property suffered building-envelope failures and it was subject
to four or five sections, then it could be difficult to determine which section is re-
sponsible for which portion of the needed repairs. Such confusion could end up
breeding litigation.

The proposal could also have a detrimental aspect on the communal nature of stra-
ta-property living and cost sharing. It could serve to further entrench the tendency
to use sections promiscuously, as a means to sever certain uses from the broader
strata corporation. Finally, the committee took notice of the fact that there didn’t
appear to be any vocal public support for reforming the law in this way.

The committee tentatively recommends:

9. The Strata Property Act should provide that bylaws respecting sections cannot pro-
vide for the control, management, maintenance, use, and enjoyment of common prop-

erty.

Should the Strata Property Act give sections authority over
common assets and strata lots?

Brief description of the issue

This issue for reform is the sequel to the previous issue. Should a section’s sphere of
authority be enhanced to encompass common assets and strata lots?

Discussion of options for reform

As noted above, the Strata Property Act enables strata corporations to adopt “resolu-
tions to designate limited common property ... for the exclusive use of all the strata
lots in a section,”3%8 while, in contrast, a strata corporation is legislatively “responsi-
ble for managing and maintaining the common property and common assets of the
strata corporation for the benefit of the owners”3% and for enforcing bylaws that
“may provide for the control, management, maintenance, use and enjoyment of the
strata lots, common property and common assets of the strata corporation.”310

While there has been considerable comment on a section’s authority over common
property, there has been comparatively little consideration of the other two areas
over which a strata corporation may have authority: common assets and strata lots.

308. Supra note 1, ss 192 (b), 193 (2) (b) [emphasis added].
309. Ibid, s 3.
310. Ibid, s 119 (2).
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This makes sense, as legal issues are more likely to arise in relation to common
property than either of common assets or strata lots.

The advantages and disadvantages of extending a section’s sphere of authority to
common assets and strata lots mirror those of extending a section’s authority to
common property, but on a comparatively smaller scale. It would support the
broader legislative purpose of sections to provide greater flexibility in organizing
strata properties. It may also help clarify issues over the division of powers between
strata corporations and sections. On the other hand, it could be a step in the direc-
tion of balkanizing strata corporations and could sow confusion and discord.

The committee’s tentative recommendation for reform

In the committee’s view, this proposed reform would represent a useful, pragmatic,
and cautious step in the direction of clarifying the powers and duties of sections.

The committee tentatively recommends:

10. The Strata Property Act should provide that bylaws respecting sections can provide
for the control, management, maintenance, use, and enjoyment of common assets of
the section or a strata lot of the section.

Should sections retain the power to enforce bylaws and rules?

Brief description of the issue

The Strata Property Act provides that a section “has the same powers and duties as
the strata corporation ... to enforce bylaws and rules.”311 Although the section’s
powers are limited “to a matter that relates solely to the section,”312 there still is the
potential for overlap and confusion in the application of this provision. Could a legis-
lative amendment address these concerns?

Discussion of options for reform

The committee considered a series of options in relation to this issue. It started by
examining whether the provision should simply be repealed, effectively leaving en-
forcement entirely in the hands of the strata corporation. This approach would have
the benefit of simplicity and clarity. But it would also undercut one of the purposes
often cited for creating sections. Sections are often used to address issues around
control of facilities and property. If they ultimately had to turn to the strata corpora-

311. Ibid, s 194 (1) (f).
312. Ibid, s 194 (1).
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tion for enforcement, it would limit some of the flexibility in organizing strata prop-
erties currently found in the act.

The committee also considered whether it would be possible to clearly delineate, in
separate documents if possible, which bylaws are section bylaws and which are stra-
ta-corporation bylaws. In this way, operational overlap and conflicts should be lim-
ited, as it would be clearer for the appropriate body to enforce a specific bylaw. The
concern is that this approach would introduce further complexity and potential for
confusion into the system. Bylaws creating sections will invariably be strata-
corporation bylaws. It might be difficult in some cases to separate section from stra-
ta-corporation bylaws. Making these judgments could end up casting further admin-
istrative burdens onto stratas.

The final option considered by the committee was the status quo. The current provi-
sion does support the legislative purposes of sections. But it also can give rise to
administrative overlap and confusion.

The committee’s tentative recommendation for reform

Despite the problems inherent in the current provision, the committee views it as
the best approach when it's compared to the other options.

The committee tentatively recommends:

11. Section 194 (2) (f) of the Strata Property Act should be retained as it is currently
worded.

Should sections be given enhanced power to obtain insurance?

Brief description of the issue
Sections have the power to obtain insurance coverage, but that power is limited “on-
ly” to cases that meet one of the following two conditions:
¢ if the insurance is “against perils that are not insured by the strata corpora-
tion,” or

e if the insurance is “for amounts that are in excess of amounts insured by the
strata corporation.”313

313. Ibid, s 194 (4).
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Even though these two conditions describe the two most common circumstances in
which a section may want to obtain insurance, their existence may also be tying the
hands of sections in other circumstances. Should the legislation provide greater
scope to a section’s power to obtain insurance?

Discussion of options for reform

The committee considered two options: retaining the status quo and liberalizing the
legislation to allow sections to obtain insurance coverage in their discretion.

The current provision can be seen as being narrowly tailored to just those situations
when a section needs insurance. Insurance coverage is framed as being first and
foremost a matter for the strata corporation. A section can only step in if or to the
extent that a strata corporation has not obtained insurance. In this way, it may help
to guard against possible duplications in coverage or overcoverage.

The drawback of this approach is that it limits the freedom of a section executive to
make decisions about insurance. If a section is to be considered as a separate corpo-
ration, then it could be argued that it should be able to make its own decisions about
risk and insurance coverage.

The committee’s tentative recommendation for reform

In the committee’s view, the act’s approach to sections and insurance should be lib-
eralized. Although concerns about excess coverage may arise, these concerns can
best be addressed, as they are in other cases, by sound practical judgment.

The committee tentatively recommends:

12. Section 194 (4) of the Strata Property Act should be amended by striking out “only”
and by adding as a new paragraph (c) the words “for any other purpose in the discre-
tion of the section.”

Should the Strata Property Act expressly permit a mortgagee to
give a Mortgagee’s Request for Notification to a section?

Brief description of the issue

If a mortgagee of a strata lot “wishes to receive notices of annual or special general
meetings under section 45 and notices of money owing under section 113" of the
Strata Property Act, then that mortgagee must give a form of notice to the strata cor-
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poration.314 This form is prescribed under the act, and it’s called a Mortgagee’s Re-
quest for Notification. No similar provision exists in relation to sections, even though
similar issues may arise in their case. Should the legislation make express provision
for giving a Mortgagee’s Request for Notification to a section?

Discussion of options for reform

The rationale for creating a provision that directly addresses this issue is twofold.
First, it would respect the policy of treating sections as a corporate entity distinct
from a strata corporation. Second, it would clear up any uncertainty over whether a
mortgagee could provide an effective Mortgagee’s Request for Notification to a sec-
tion. Both subjects covered by a Mortgagee’s Request for Notification—strata corpo-
ration general meetings and debts owning by a strata-lot owner to the strata corpo-
ration—have equivalents for sections. It’s not difficult to appreciate that a mortga-
gee may wish to receive notice from a section in these cases.

There may be some downsides to amending the act to address this issue. It would
make the act longer and, arguably, more complex. It could be argued that the act im-
plicitly provides for this issue, so it isn’t necessary to spell out the authority explicit-

ly.

The committee’s tentative recommendation for reform

For the committee, this issue was one of several in which the legislation governing
sections could be made clearer and more explicit.

The committee tentatively recommends:

13. The Strata Property Act should provide that a mortgagee may give a Mortgagee’s
Request for Notification to a section, as well as to the strata corporation.

Should the Strata Property Act require sections to file their
mailing addresses in the land title office?

Brief description of the issue

The act provides that a “strata corporation must ensure that the correct mailing ad-
dress for the strata corporation is filed in the land title office.”31> The purpose of this
requirement is to facilitate the giving of notices to and the serving of documents on a

314. Ibid, s 60.
315. Ibid, s 62 (1).
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strata corporation. No parallel provision exists for sections, even though a section
may “sue or arbitrate in the name of the section.”31¢ A commentator has identified
this as a gap in the legislative framework.31” Should legislation be proposed to fill

this gap?

Discussion of options for reform

The committee considered two options: changing the legislation to expressly pro-
vide for a section filing its mailing address in the land title office and retaining the
status quo.

An amendment would help to clarify the legislation. It would also support the exist-
ing section power to sue and arbitrate in its own name.

But it could add to the administrative burden on a strata corporation with sections.
It would also add to the broader burden of administering the act, as a new form
would likely need to be developed to support such a legislative change. And it would
serve, in a small way, to further entrench sections as separate entities.

The committee’s tentative recommendation for reform

The committee decided that the benefits of clarifying the legislation on this point
outweigh any potential burdens that an amendment might create.

The committee tentatively recommends:

14. The Strata Property Act should require a section to file its correct mailing address,
and any changes to that address, in the land title office.

ISSUES FOR REFORM—GOVERNANCE
Should the Strata Property Act contain an express declaration
that the act applies to sections?

Brief description of the issue

The Strata Property Act spells out that “the provisions of this Act apply to a strata
corporation with sections.”318 What the act fails to say directly is that it applies to

316. Ibid, s 194 (2) (c).
317. See Baker & Walker, supra note 91 at 1.1.18.
318. Supra note 1,5 190 (1).
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sections. This absence potentially creates gaps in the legal framework applicable to
sections. Should it be addressed by amending the act?

Discussion of options for reform

The issue essentially presents a straightforward yes-or-no question on whether the
act should be amended to expressly declare that it applies to sections.

The advantage of such an amendment is that it could provide a clear answer to po-
tentially difficult questions about the scope of the act. In some cases, the act could be
seen as ambiguous on this score. One example of ambiguity that the committee con-
sidered at length is whether the act’s provision on court applications to prevent or
remedy unfair acts applies to a section.31? Although the relevant provision doesn’t
mention sections, it’s not hard to conceive of situations involving a section that could
give rise to such a court application.

On the other hand, it could be argued that such an amendment isn’t necessary. The
answers to many questions about sections may be implicit in the act, which should
clear up most ambiguities in practice.

The committee’s tentative recommendation for reform

The committee understands that there continues to be administrative and opera-
tional challenges with sections. This proposed reform would help, in a modest way,
to clarify the law and to address these problems.

The committee tentatively recommends:

15. The Strata Property Act should contain an express declaration that the act applies
to sections.

319. 1bid, s 164 (“(1) On application of an owner or tenant, the Supreme Court may make any interim
or final order it considers necessary to prevent or remedy a significantly unfair (a) action or
threatened action by, or decision of, the strata corporation, including the council, in relation to
the owner or tenant, or (b) exercise of voting rights by a person who holds 50% or more of the
votes, including proxies, at an annual or special general meeting. (2) For the purposes of subsec-
tion (1), the court may (a) direct or prohibit an act of the strata corporation, the council, or the
person who holds 50% or more of the votes, (b) vary a transaction or resolution, and (c) regu-
late the conduct of the strata corporation's future affairs.”).
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Should the Strata Property Act require sections to provide an
information certificate?

Brief description of the issue

A strata corporation is required to provide an information certificate in the pre-
scribed form (Form B) within “one week of a request by an owner, a purchaser or a
person authorized by an owner or purchaser.”320 The certificate is intended to dis-
close information, primarily relating to finances and governance, about the strata
corporation to owners and purchasers.321 The information contained in the certifi-
cate “is binding on the strata corporation in its dealings with a person who relied on
the certificate and acted reasonably in doing so0.”322

The legislation requiring strata corporations to provide information certificates
doesn’t mention sections. Commentary on the act has labelled this a “governance is-
sue” for sections that can lead to some uncertainty and confusion in practice.323
Should this governance issue be resolved by expressly requiring sections to provide
a form of information certificate tailored to a section’s sphere of authority?

Discussion of options for reform

This issue generates two main options for reform: either amend the act to make it
expressly require a section to provide an information certificate or retain the status
quo. Another potential option would be to amend the act to state expressly that a
section does not have to provide an information certificate.

Requiring a section to provide an information certificate would enhance disclosure
to owners and purchasers, furthering the policy goals of the legislation. Sections may
have control over relevant information for the certificate. And, if the reforms pro-
posed elsewhere in this consultation paper are implemented, that store of infor-
mation under section control would very likely increase. Requiring a section, rather
than the strata corporation, to certify the information on the certificate would also
be in harmony with the grant of separate corporate status for sections provided un-
der the act. Although some information disclosed in or attached to the certificate

320. Strata Property Act, ibid, s 59 (1).

321. See ibid, s 59 (3). Along with the certificate, the strata corporation must provide copies of its
rules (if any), its current budget, the owner-developer’s rental disclosure statement (if any), and
its most recent depreciation report (if any) (see ibid, s 59 (4)).

322. Ibid, s 59 (5).
323. Baker & Walker, supra note 91 at 1.1.18.
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might not be appropriate for sections,324 this concern can be dealt with by ensuring
that the legislation is crafted to fit the areas over which a section may have authori-

ty.

But extending the requirement to give an information certificate to sections will re-
sult in an administrative burden on the section. Duplication would be the likely re-
sult, as precious few owners or purchasers would be satisfied with a certificate from
only the strata corporation or a section. It also isn’t clear whether this issue is more
of a theoretical problem with interpreting the act than a tangible, practical concern.
The strata corporation and the section may be able to work together to address any
issues, without the need for a legislative requirement.

The last point gives implicit support to retaining the status quo. The current legisla-
tion may give both strata corporations and sections the flexibility to deal with in-
formation certificates in a practical manner. But it isn’t clear that this is what is hap-
pening in practice. Instead, there are concerns that the law is ambiguous, isn’t giving
proper guidance to strata corporations and sections, and is contributing to some of
the administrative confusion over sections.

Finally, another approach to clarifying the law would be to make it state that sec-
tions aren’t responsible for information certificates. This approach would clearly
place the full responsibility for information certificates on the strata corporation. It
may streamline the process by avoiding duplication. But it could have the opposite
effect. It may prove to be more difficult for a strata corporation to coordinate its re-
sponse to a request for an information certificate with a section if the section knows
that it is under no obligation to provide a certificate of its own. This could lead to de-
lays or, in the worst case, owners and purchasers not receiving relevant information.

The committee’s tentative recommendation for reform

The committee is in favour of amending the act to require a section to provide an in-
formation certificate. In its view, such an amendment would clarify the act. It would
also support the legislative purpose of the certificate. Certain information, relating to
fees or litigation, for example, may only be known to a section or may only be under
the control of a section. Owners and purchasers may benefit from the disclosure of
this information.

324. See e.g. supra note 1, ss 59 (3) (1) (requiring disclosure of “number of strata lots in the strata
plan that are rented”), 59 (4) (d) (requiring “most recent depreciation report” to be attached to
the certificate).
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The committee is aware that its legislative proposal may require the development of
a new form if it is to be fully implemented.

The committee tentatively recommends:

16. The Strata Property Act should require a section to provide an information certifi-
cate under section 59 for matters concerning the section on request by an owner, a
purchaser, or a person authorized by an owner or a purchaser.

Should the information certificate be modified to address
whether a strata corporation has sections?

Brief description of the issue

This issue flows from the previous one. In considering whether a section should be
required to give an owner or a purchaser an information certificate, the committee
noted that it can often be difficult for people to establish whether a section exists
and whether a strata lot is encompassed within a section. Should the act contain a
mechanism to compel disclosure of this information?

Discussion of options for reform

The options for this issue are straightforward: either amend the form to provide ad-
ditional questions about the existence of a section and whether a strata lot is part of
a section or retain the status quo.

Amending the form would be one way to give owners and (especially) purchasers in-
formation about the strata corporation that is not readily available elsewhere. It
would put them on notice and give them a focus for additional searches. In this way,
it would support the overall purpose of the information certificate and promote clar-
ity and transparency.

The downside of an amendment is that it would add to the requirements for com-
pleting the information certificate. There are concerns about the cost of compiling
information for the certificate and the timeliness in which certificates are provided.
Adding to the information required by the certificate may add to these concerns.

The committee’s tentative recommendation for reform

Clarity on the existence of a section and whether a strata-lot is part of a section is an
important consumer-protection consideration. Modifying the information certificate
is a relatively straightforward way to achieve this clarity. In the committee’s view,
the benefits from making this change outweigh any potential disadvantages.
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The committee tentatively recommends:

17. The Form B (information certificate) for strata corporations should be modified to
ask (a) does the strata corporation have sections, (b) if so, is this strata lot part of a
section, and (c) if yes, which section does this strata lot belong to.

Should the Strata Property Act require sections to provide
certificate-of-payment information to a strata corporation?

Brief description of the issue

The Strata Property Act requires a strata corporation to provide a certificate of pay-
ment in the prescribed form (Form F) within “one week of the request of an owner
or purchaser, or a person authorized by an owner or purchaser.”32> The certificate
calls for the strata corporation to certify that

o the owner does not owe money to the strata corporation, or
e the owner does owe money but

o the money claimed by the strata corporation has been paid into court, or to the
strata corporation in trust, under section 114, or

o arrangements satisfactory to the strata corporation have been made to pay the
money owing.326

The enabling provisions in the act don’t expressly mention sections. Should the act
be amended to directly address whether sections can be required to give a certifi-
cate of payment?

Discussion of options for reform

The committee considered three main options for this issue: expressly recognizing
the separate authority of a section to give a certificate of payment, retaining the sta-
tus quo, and a compromise option.

The rationale for expressly extending this requirement to sections is that, in some
cases, the owner may owe money to the section. This may escape the notice of the
strata corporation and, as a commentator put it, leave “a section vulnerable to the

325. Ibid, s 115 (1).
326. Ibid, s. 115 (1) (a)-(b).
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transfer of property without the prior settling of amounts owing to a section.”32”
Making it clear that a section is required to provide a certificate of payment, then,
would support and enhance the legislative purpose for these certificates, which is to
give a measure of protection to strata corporations and, ultimately, strata-lot pur-
chasers.

The downsides to this proposed reform are similar to the disadvantages noted in the
previous issue. It would lead to some duplicated efforts and additional administra-
tive burdens. An argument could be made that this is an area that should be the pre-
serve of the strata corporation alone.

These concerns over potential overlaps and other administrative burdens could be
addressed by retaining the law in its current form. In practice, it appears that a stra-
ta corporation with sections would rarely give a certificate of payment without first
consulting with the section. But there is nothing currently in the act to ensure that
this consultation occurs, or that it occurs in a timely way.

There is a middle way between these two approaches. The legislation could continue
to require the strata corporation to be responsible for the certificate of payment. But
if the strata corporation contains sections, then there could also be a legislative re-
quirement on those sections to report information needed to complete the certifi-
cate to the strata corporation, as required by the strata corporation. This compro-
mise approach could address concerns about payments owing to a section being
missed without dividing up (and potentially duplicating) the responsibility to pro-
vide a certificate of payment.

The committee’s tentative recommendations for reform

The committee favours the compromise approach to this issue. This approach would
adequately address concerns about money owing to a section and wouldn’t com-
pound existing problems relating to duplication and the balkanization of strata-
corporation governance. In the committee’s view, the legislative provision should set
a short timeframe for compliance with a strata-corporation’s request for certificate-
of-payment information.

The committee tentatively recommends:

18. The Strata Property Act should require a section to provide any information neces-
sary to complete a certificate of payment under section 115 of the act within three days
of a request from its strata corporation.

327. Baker & Walker, supra note 91 at 1.1.18.
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The committee is also aware that full implementation of this tentative recommenda-
tion will require a new form.

The committee tentatively recommends:

19. A new form under the Strata Property Act should be created for the section to pro-
vide the requisite information to the strata corporation.

ISSUES FOR REFORM—FINANCES

Should the Strata Property Act allow sections to register a lien
against a section owner’s strata lot if the section owner fails to
make certain prescribed payments?

Brief description of the issue

Sections are authorized to “require section owners to pay strata fees and special lev-
ies for expenditures the section authorizes.”328 The strata corporation has similar
authority for the whole strata property.32° If an owner fails to make required pay-
ments330 to the strata corporation, then the strata corporation has a statutory option
to enforce its payment obligation. It “may register a lien against an owner’s strata
lot.”331

Several commentators have grappled with whether sections have a similar power to
file a lien in the face of a strata-lot owner’s failure to pay the strata fees and special
levies for expenditures the section authorizes.33? This commentary tends to favour a
cautious interpretation of the legislation. Since the act does not expressly mention
sections in the enabling provision, sections would be well advised to have the strata
corporation file a lien in these circumstances.333 But the commentators also

328. Strata Property Act, supra note 1, s 194 (2) (b).
329. See ibid, ss 99 (1), 108 (1).

330. With respect to the owner’s strata lot, these payments are strata fees, special levies, the cost of
an owner’s failure to comply with a work order, or the strata lot’s share of a judgment against
the strata corporation (see ibid, s 116 (1)).

331. Ibid, s 116 (1).
332. See Mangan, supra note 9 at 81-82; Vogt, supra note 149 at 3.1.07.

333. See Mangan, supra note 9 at 82 (“Where a remedy, such as the lien procedure, may deprive a
person of his or her property, such as a strata lot, the courts typically require very explicit lan-
guage in the statute authorizing the procedure.”); Vogt, supra note 149 at 3.1.07 (“The better
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acknowledge that there is a counterargument, which would find implicit authority
for a section to file a lien in its express authority to require payment of strata fees
and special levies.334 Should the Strata Property Act be amended to address this un-
certainty by explicitly enabling sections to file liens under section 116?

Discussion of options for reform

The committee considered three options for reform: amending the legislation to
provide that a section may file a lien under section 116, amending the legislation to
clarify that only a strata corporation may file a lien under section 116, and retaining
the current position of the act.

Giving sections the express authority to register a lien would serve to clarify the act.
Many of the criticisms of sections relate to gaps or silences in the legislation that are
seen as giving rise to “the uncertain aspect of a section’s authority.”335 This issue is a
classic example of this problem, which has already stimulated a debate among com-
mentators. Since there appears to be some uncertainty about the reach of a section’s
powers, express language in the act would dispel that uncertainty.

Allowing sections to register liens under section 116 would also streamline the ad-
ministration of sections somewhat. If an owner’s non-payment relates to a section
activity, then it makes some sense that the section executive and administration
would be in charge of the lien process, rather than having to rely on the strata cor-
poration to take proceedings on the section’s behalf. This approach would also un-
derscore the act’s general characterization of a section as a distinct legal entity.

There are downsides to this approach. Amending the act would give sections further
powers. It could also set the stage for other conflicts. For example, if an owner is in
default to multiple sections or to a section and the strata corporation, whose lien
should have priority?33¢ Finally, despite complaints about the uncertainties of the
current law, no commentators have actually called for legislative reform.

view is that only the strata corporation can file a lien.”).

334. See Mangan, supra note 9 at 82 (“In general, when a statute empowers someone, such as a sec-
tion, to do something, all the powers that are necessary to enable the person to do that thing are
also deemed to be given.” [footnote omitted]); Vogt, supra note 149 at 3.1.07 (“It is still unclear
whether separate sections can file their own liens against an owner’s title.”).

335. Mangan, supra note 9 at 81.

336. See Vogt, supra note 149 at 3.1.07 (“If separate sections can file their own liens, whose lien takes
priority? The ‘first in time’ approach is not appropriate where, in most circumstances, the same
property manager will be acting for both the section executives and the strata council.”).
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Some of these downsides could be addressed by an amendment that restricts regis-
tering liens under section 116 just to strata corporations. Such an approach would
streamline administration and avoid conflicts. It would also have the effect of clarify-
ing the act.

But restricting the registration of liens could cause its own administrative problems.
Sections would have to depend on the strata corporation to pursue their lien claims.
Since different individuals and (by definition) different interests are involved in both
groups, this arrangement may complicate the registration and enforcement of liens.
It also represents an approach that seems to be at odds with the corporate status of
sections.

It could be argued that the status quo gives just enough direction to sections and
strata corporations to allow them to tailor their own administrative solutions to any
problems that arise. But the problem with this argument is that a number of com-
mentators have said that the vagueness of the current provision could just as easily
lead to confusion and misjudgments in practice.

The committee’s tentative recommendation for reform

The committee decided that the current law needs clarification. It favours amending
the act to make it explicit that a section may register a lien under section 116. Such a
power is necessary to support section powers to raise funds through strata fees and
special levies. It also would respect the act’s general classification of sections as cor-
porations, separate from the strata corporation.

The committee tentatively recommends:

20. The Strata Property Act should enable sections to file a lien under section 116 of
the act.

Should a strata corporation’s lien rank in priority to a section’s
lien?
Brief description of the issue

The Strata Property Act already contains one priority rule for liens.337 This existing
priority rule only addresses how a strata corporation’s lien ranks in relation to other

337. See supra note 1, s 116 (5) (“The strata corporation’s lien ranks in priority to every other lien or
registered charge except (a) to the extent that the strata corporation’s lien is for a strata lot’s
share of a judgment against the strata corporation, (b) if the other lien or charge is in favour of
the Crown and is not a mortgage of land, or (c) if the other lien or charge is made under the
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liens or charges, authorized under other legislation. It doesn’t provide any guidance
on how a strata corporation’s lien ranks in relation to a section’s lien.

The previous tentative recommendation brings this issue to a head. If the legislation
is going to expressly allow both strata corporations and sections to register liens,
then what happens when both a strata corporation and a section register a lien
against the same strata lot?

Discussion of options for reform

There is potentially a wide range of options that could address this issue. The com-
mittee reviewed several of them.

One approach would be to provide that priority is determined by the time of regis-
tering a lien: first in time, first in right. This rule has the advantages of clarity, sim-
plicity, and familiarity. But it may not be the best fit with the realities of strata-
property administration.

Another approach would be to have strata-corporation and section liens rank pari
passu,338 that is, without preference based on the time of filing. This approach also
represents a relatively familiar and straightforward rule. It may also be a better re-
flection of some aspects of strata-property administration. But it is also at odds with
the large role played and greater responsibilities faced by the strata corporation.

A third approach would be to provide that a strata corporation’s lien will always
rank in priority over a section’s lien, regardless of the time of registration. This rule
would address concerns about the greater responsibilities of a strata corporation,
for issues such as repair and replacement of common property, for example. It
would also state a relatively clear rule. But it could be criticized for leaving the inter-
ests of sections decidedly in the back seat.

Finally, the committee considered whether it would be possible to rely on the court’s
discretion in determining priorities. Such an approach would be the most sensitive
to the differences in details that can vary from case to case. But it would also be the
most difficult rule to administer. It could result in disputes taking longer than oth-
erwise to be resolved.

Builders Lien Act.”).

338. Latin: “with equal step.” See Black’s Law Dictionary, 10th ed, sub verbo “pari passu” (“propor-
tionally; at an equal pace; without preference <creditors of a bankrupt estate will receive distri-
butions pari passu>").
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The committee’s tentative recommendation for reform

The committee gave extended consideration to its options for reform of this issue. It
ultimately decided that the best rule is a clear rule that strata-corporation liens have
priority over section liens. In the committee’s view, this approach best addresses the
greater responsibilities of the strata corporation and also provides a clear and
straightforward rule.

The committee tentatively recommends:

21. If a strata corporation and a section both file liens under section 116 of the Strata
Property Act with respect to the same strata lot, then the strata corporation’s lien
should rank in priority ahead of the lien of the section.

Should a section’s lien rank in priority to every other lien and
registered charge?

Brief description of the issue

Section 116 (5) of the act sets out a priority rule for strata-corporation liens. The
rule provides that the “strata corporation’s lien ranks in priority to every other lien
or registered charge except”

e to the extent that the strata corporation’s lien is for a strata lot’s share of a judgment
against the strata corporation,
o if the other lien or charge is in favour of the Crown and is not a mortgage of land, or

o ifthe other lien or charge is made under the Builders Lien Act.33°

Should the same rule apply to a section’s lien?

Discussion of options for reform

Although this issue could generate a long list of potential rules to consider, the
committee narrowed its focus to two choices: either adopt the act’s existing rule for
strata-corporation liens for section liens or leave the act silent on this point.

Adopting the existing rule would have a number of advantages. First, it would en-
sure that the legislation is clear on this issue. Further, it would likely align with the
expectations of the strata-property sector. Logically, there should be little difference

339. Supra note 1,s 116 (5).
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between a strata-corporation lien and a section lien. The same policy that supports
the priority rule for strata-corporation liens applies to section liens.

But it could be argued that it’s not strictly necessary for the act to have a special pri-
ority rule for section liens. This approach would effectively leave the issue to the
courts. In all likelihood, the rule of first in time, first in right would end up applying
to section liens.

The committee’s tentative recommendation for reform

The committee favours making the act clear on the priority of section liens vis-a-vis
other liens and registered charges. In the committee’s view, the existing priority rule
for strata-corporation liens is the best and most realistic choice for section liens.
Adopting any other rule, or leaving the act silent, is likely to sow confusion.

The committee tentatively recommends:

22. A section’s lien should rank in priority to every other lien or registered charge ex-
cept (a) to the extent that the strata corporation’s lien is for a strata lot’s share of a
judgment against the strata corporation, (b) if the other lien or charge is in favour of
the Crown and is not a mortgage of land, or (c) if the other lien or charge is made un-
der the Builders Lien Act.

Should a section and a strata corporation be required to give
notice to each other of money owing to the section or strata
corporation before registering a lien against the owner’s strata
lot?

Brief description of the issue

Section 112 of the act requires a strata corporation to give notice to a strata-lot
owner before a lien is registered against the strata lot under section 116.340 The pre-
ceding tentative recommendations have introduced a new player into this picture: a
section. Should the act require strata corporations and sections to give notice to one
another before registering a lien?

340. Supra note 1, s 112 (2) (“Before the strata corporation registers a lien against an owner’s strata
lot under section 116, the strata corporation must give the owner at least 2 weeks’ written no-
tice demanding payment and indicating that a lien may be registered if payment is not made
within that 2 week period.”).
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Discussion of options for reform

Instituting such a notice requirement would assist in the coordination of strata-
property administration. It would help to ensure that sections and strata corpora-
tions are aware of each other’s actions on financial matters and may help to address
potential disputes in a more efficient way.

The downside of this option is that it would add one more requirement to the collec-
tion of a debt owing either to the strata corporation or a section. It could, in this
sense, be seen as an administrative burden. There may be other means available to
obtain this information.

The committee’s tentative recommendation for reform

The committee decided that the benefits of a notice requirement would supersede
any potential drawbacks. Ensuring that strata corporations and sections are aware
of each other’s actions when it comes to liens should improve the overall admin-
istration of strata properties and should help to avoid misunderstandings that could
fester into full-scale disputes.

The committee tentatively recommends:

23. Section 112 of the Strata Property Act should be amended to provide that before a
strata corporation or a section registers a lien under section 116 of the act against a
strata lot, then that strata corporation or section must give notice, as the case may be,
to the section or strata corporation.

Should the Strata Property Act be consequentially amended to
expressly acknowledge the power of a section to file a lien under
section 116?

Brief description of the issue

Sections 112 to 118 of the act contain the rules on liens. These provisions only men-
tion strata corporations; they don’t contain any references to sections. Should they
be amended to refer to sections?

Discussion of options for reform

The advantage of passing consequential amendments to the act’s rules on liens is
that it will make the act clear and avoid potential misunderstandings. The only real
downside to this approach is that it results in a wordier, and somewhat longer, stat-
ute.
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The committee’s tentative recommendation for reform

In the committee’s view, making consequential amendments to these provisions is
necessary to fully implement its proposals on liens and sections.

The committee tentatively recommends:

24. Consequential amendments should be made to sections 112 to 118 of the Strata
Property Act to include sections.

Should the Strata Property Act require strata corporations with
sections to have separate budgets?

Brief description of the issue

According to the act, a section “has the same powers and duties as the strata corpo-
ration ... to budget and require section owners to pay strata fees and special levies
for expenditures the section authorizes.”3*1 Many commentators have criticized how
sections have used this power.342 These criticisms often tie into the broader criti-
cisms of the sections concept. Budgeting problems are seen as a concrete example of
the failure of many strata-lot owners to grasp the act’s conception of sections as sep-
arate, mini strata corporations. “The most common error is to treat the strata corpo-
ration and the sections together as if they were a single corporation,” notes a com-
mentator. “Associated with this is the common, but completely unlawful, practice of
adopting all of the budgets as a single unified document voted on by all owners at a
general meeting of the strata corporation.”343 The source of this error may be an in-
nocent misunderstanding of a relatively complex idea.344 But it could also in some

341. Supra note 1, s 194 (2) (b). The regulation requires that the following list of specific topics be
addressed in a budget: “(a) the opening balance in the operating fund and the contingency re-
serve fund; (b) the estimated income from all sources other than strata fees, itemized by source;
(c) the estimated expenditures out of the operating fund, itemized by category of expenditure;
(d) the total of all contributions to the operating fund; (e) the total of all contributions to the
contingency reserve fund; (f) each strata lot’s monthly contribution to the operating fund;

(g) each strata lot’s monthly contribution to the contingency reserve fund; (h) the estimated bal-
ance in the operating fund at the end of the fiscal year; (i) the estimated balance in the contin-
gency reserve fund at the end of the fiscal year” (supra note 2, s 6.6 (1)).

342. See e.g. Franco & Mendes, supra note 258 at 3.1.17 (“Budgeting issues in sections can be prob-
lematic.”); Fanaken, supra note 9 at 147-49.

343. Baker & Walker, supra note 91 at § 1.1.11.

344. See ibid (“The problems usually begin with the developer, which typically prepares an interim
budget pursuant to s. 13 and the first annual budget pursuant to s. 20. If those budgets are pre-
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cases be an instance of “ ‘cherry picking’ the benefits of the creation of sections,
while ignoring their associated burdens.”34> Should the act require that a section and
a strata corporation must separate their budgets?

Discussion of options for reform

The committee considered the basic yes-or-no option of adding an express require-
ment to the act in response to this issue. It also considered whether additional guid-
ance could be built into the act.

A legislative provision requiring separate budgets would bring additional clarity to
the law, in an area where confusion appears to reign in practice. At least one com-
mentator has called for legislation as the only way to dispel this confusion.3*¢ Many
more commentators point to this confusion as one of the most contentious aspects
of the decision to create a section.34’

It could be argued that legislation is unnecessary, since the act’s general grant of
budget-making power to sections implicitly requires a separate budget for each sec-
tion, in addition to the strata-corporation budget.3*® Adding a new provision ex-
pressly requiring separate budgets would only serve to make the act longer, without
adding anything substantively new.

The more difficult question is whether the act should contain specific directions on
how to put together section budgets. The options here are practically limitless. The
goal would be to move beyond simply requiring a section budget and to provide di-
rection on the budget’s makeup. This would give the act even more clarity and
would help in the administration of a section.

The difficulty consists in formulating directions that would be concrete and specific
enough to be helpful, but that also wouldn’t tie the hands of some sections or intro-
duce items that prove to be irrelevant to other sections. It should also be borne in
mind that the regulation contains some direction on budget items,34° so legislation
would have to strike new ground to avoid duplication.

pared incorrectly, the errors are often replicated by strata councils and strata managers who as-
sume the developer knew what it was doing.”).

345. Ibid.

346. See Fanaken, supra note 9 at 147 (“statutory prescription and regulation is definitely needed”).
347. See supra notes 342-41.

348. See supra note 1, s 194 (2) (b).

349. See supra note 2, s 6.6 (1).
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The committee’s tentative recommendation for reform

The committee favours amending the Strata Property Act to expressly provide that a
section must have a budget, in addition to a strata-corporation budget. While a case
could be made that the act already implicitly contains this requirement, this implicit
approach has not gone far enough to clear up the evident confusion in practice.

The committee doesn’t favour amending the act to provide further explicit direction
on the makeup of section budgets. If it were adopted, such an approach would logi-
cally have to apply to strata-corporation budgets, as well as section budgets. Some
guidance on these issues can be found in the regulation; it isn’t appropriate to add a
greater level of detail to the act itself.

The committee tentatively recommends:

25. The Strata Property Act should expressly require a section within a strata corpora-
tion to have a separate budget.

Should the Strata Property Act require separate accounting for
section funds?

Brief description of the issue

While the Real Estate Council of British Columbia, which regulates strata managers,
requires strata managers “to maintain separate trust accounts in respect of the stra-
ta corporation and the section for which [it] receives funds,”30 there is nothing in
the Strata Property Act that requires the separation of funds that strata corporations
and sections are required to maintain.3>! The act does require each strata corpora-

350. Real Estate Council, “Special Report,” supra note 271 at 8. See also Real Estate Services Act,
SBC 2004, c 42, ss 1 “strata corporation” (“means a strata corporation within the meaning of the
Strata Property Act and includes a section within the meaning of that Act”), 25-33 (trust ac-
counts and other financial matters); Real Estate Council of British Columbia, Real Estate Council
Rules, r 7-9 (2) (“A brokerage must, for each strata corporation on behalf of which the brokerage
holds or receives money, maintain the following brokerage trust accounts: (a) at least one sepa-
rate trust account in the name of the strata corporation; (b) if the brokerage is to hold contin-
gency reserve fund money, at least one separate trust account in the name of the strata corpora-
tion for the contingency reserve fund money; (c) if the brokerage is to hold special levy money,
at least one separate trust account in the name of the strata corporation for the special levy
money.”).

351. See Real Estate Council, “Special Report,” supra note 271 at 15 (“The unwillingness to have sec-
tion money in a separate trust account suggests that the section is content to let the strata cor-
poration hold the funds on the section’s behalf. If the funds were held by the strata corporation,
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tion to establish an operating fund and a contingency reserve fund.352 It also gives
each section the power “to establish its own operating fund and contingency reserve
fund for common expenses of the section.”353 Should the act also contain a require-
ment that a section keep its funds separate from those of the strata corporation?

Discussion of options for reform

Providing for separate accounting of strata-corporation and section funds would
bring added clarity to the administration of sections. It would set a definite rule that
is consistent with the separate corporate status that the act confers on sections. This
approach would also support the related regulatory structure for strata mangers.

Amending the Strata Property Act to require separate accounting of strata-
corporation and section funds may have downsides. It would place a further admin-
istrative burden on strata corporations with sections, and would cause them to incur
additional costs. [t may also drive another barrier between strata corporations and
sections.

The committee’s tentative recommendation for reform

The committee decided that the act should directly address this issue and provide a
clear rule for separate accounting of strata-corporation and section funds. The
committee favours this rule because it would support the existing regulatory struc-
ture for strata managers and would help to clarify the administration of sections.

The committee tentatively recommends:

26. The Strata Property Act should provide that operating funds, contingency-reserve-
fund funds, and special-levy funds must be accounted for separately and maintained in
separate accounts in a financial institution for the strata corporation and for each sec-
tion.

the strata corporation would be the only party that could direct the payout of the funds. There is
no prohibition on such an arrangement in SPA.”).

352. See supra note 1, s 92.
353. 1bid, s 194 (2) (a).
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Should the Strata Property Act clarify that bylaws for the
creation and administration of sections provide only for the
administration of expenses that relate solely to the section?

Brief description of the issue

Section 192 of the act provides that an “owner developer may create sections for a
strata corporation at the time the strata plan is deposited by filing in the land title
office bylaws that provide for the creation and administration of each section.”3>* As
discussed earlier in this consultation paper,355 an owner-developer usually decides
to create sections to address the cost-sharing problem. Once sections are created,
the act provides “expenses of the strata corporation that relate solely to the strata
lots in a section are shared by the owners of strata lots in the section.”35¢ But the
committee understands that some owner-developers have gone further than the le-
gal framework provides, essentially glossing over the highlighted words in the pre-
vious sentence and purporting to use bylaws to allocate expenses that relate in part
to a section and in part to another section or to the broader strata corporation.
Should the act be amended to address this practice?

Discussion of options for reform

Amending the act to address this issue would support its overall approach to the
cost-sharing problem. The act’s general rule is that owners are all in it together. Sec-
tions allow for some scope to depart from the general rule—but only for expenses
that relate solely to the strata lots in the section. The general rule can be varied, but
to do this requires a resolution passed by a unanimous vote.357 Purporting to vary
these rules in a strata corporation’s bylaws either effectively undermines this sys-
tem or misleads the owners in that strata corporation. An amendment to the act
would help to reinforce and clarify its approaches to the cost-sharing problem.

The drawbacks of such a legislative amendment are harder to grasp. It could be ar-
gued that this issue calls for legal education as opposed to law reform. If owner-
developers had a clearer sense of the working of the act, then this issue wouldn’t
arise and legislation would be unnecessary. An amendment would then only have
the effect of lengthening the act.

354. Ibid, s 192 (a).

355. See above at 22-28.

356. Supra note 1, s 195 [emphasis added].
357. See ibid, s 100.
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The committee’s tentative recommendation for reform

In the committee’s view, this issue poses a problem that legislation can and should
address.

The committee tentatively recommends:

27. Section 192 (a) of the Strata Property Act should be amended by inserting after
“bylaws that provide for the creation and administration of each section” the words
“provided that the administration of expenses relates solely to the section.”

ISSUES FOR REFORM—CANCELLATION

Should the Strata Property Act require that a resolution to cancel
a section be approved by a sectional 3/4 vote in every other
section of the strata corporation?

Brief description of the issue

The rules on cancelling a section are spelled out in section 193 of the act. These rules
require a strata corporation to “hold an annual or special general meeting to consid-
er ... cancellation [of a section].”358 Notice of this meeting must include “a resolution
to amend the bylaws to provide for . .. the cancellation of the sections.”35°

There is a special rule that applies to the voting threshold for passing this resolution.
It must be approved by both the strata corporation and the affected section. As the
legislation puts it, the resolution “must be passed”

e bya3/4vote and

e by asectional 3/4 vote.360

358. Ibid, s 193 (1).
359. Ibid, s 193 (2) (a).

360. Ibid, s 193 (3). “Sectional 3/4 vote” is defined to mean “a vote in favour of a resolution in relation
to a proposed or existing section by at least 3/4 of the votes cast by eligible voters in the section
who are present in person or by proxy at the time the vote is taken and who have not abstained
from voting” (ibid, s 193 (3.1)).
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But if the strata corporation has more than one section in existence, there is nothing
in the legislation that requires the approval of those other sections to the cancella-
tion of the section at issue. Should the act be amended to contain this requirement?

Discussion of options for reform

The committee considered two options for this issue: amending the act to require
approval of all sections (plus the strata corporation) to cancel a section and retain-
ing the status quo.

Amending the act would allow it to directly address situations in which a strata cor-
poration has a number of sections with imbalances in their voting power. Consider,
for example, a strata property that consists of a large apartment building and a small
row of townhouses. The strata corporation in this example has two sections: one for
the owners in the apartment building, the other for the townhouse owners. The sec-
tions were created to address the cost-sharing problem. So “expenses of the strata
corporation that relate solely to the strata lots in a section” are allocated to the ap-
propriate section. For example, expenses relating to the elevators are allocated to
the apartment section, while expenses related to landscaping around the townhous-
es are allocated to the townhouse section.

At some point after this arrangement is set up, the owners in the apartment section
decide that they want to cancel their section. The effect of this decision will be that
expenses that were once allocated to owners in the section (such as those for the el-
evators) will become common expenses of the strata corporation, to be shared by all
strata-lot owners in accordance with a formula based on their strata lots’ unit enti-
tlements.361 Under the current rules, the owners in the townhouse section don’t
have an independent say in this decision, even though it will affect the calculation of
their strata fees. In other words, the original solution to the cost-sharing problem for
this strata corporation could be undone by one group of owners, creating a new ar-
rangement that makes the expenses previously allocated to the apartment section
into strata-corporation expenses, while leaving those expenses allocated to the
townhouse section as section expenses.362

Requiring the consent of each section of a strata corporation to the cancellation of
any section would directly address this concern. It would provide another layer of

361. See ibid, s 99.

362. The owners in the townhouse section could seek to cancel their section, but their ability to go
through with this decision would be at the mercy of the greater voting power of the apartment
owners, as they would determine whether or not a resolution of the strata corporation would
pass by a 3/4 vote.
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protection to section owners. Section owners in comparatively small sections would
not be faced with situations in which cancellation of another section could leave
them financially worse off but in which they also lacked the voting power to prevent
this change.

This proposed reform could also provide some encouragement for stratas to think
about decisions on sections and cost sharing holistically. Even when these decisions
seem only to affect one group of owners they may have consequences that can ripple
across the whole strata corporation.

There are some disadvantages to this proposed amendment. It would likely increase
the time and cost associated with cancelling a section. And other downsides flow
naturally into what may be considered strengths of the other option to consider, re-
taining the status quo.

In examining the advantages of the current rules on cancellation, it's important to
note that cancelling a section entails “a resolution to amend the bylaws.”363 As a re-
sult, it engages section 128, which provides that “amendments to bylaws must be
approved at an annual or special general meeting”3%4 and “in the case of a strata plan
composed of both residential and nonresidential strata lots, by both a resolution
passed by a 3/4 vote of the residential strata lots and a resolution passed by a 3/4
vote of the nonresidential strata lots, or as otherwise provided in the bylaws for the
nonresidential strata lots.”365

So section 128 already provides some protection against abuse of imbalances in vot-
ing power. If the example discussed earlier had featured a residential section and a
commercial section, then section 128 would have applied3¢¢ and would have given
both sections a say in the decision to cancel. As a result, section 128 lowers the po-
tential for abuse.

The committee’s tentative recommendation for reform

The committee is concerned about possible abuses of voting power in cancelling a
section. Section 128 provides some protection, but it doesn’t cover the field.

363. Strata Property Act, supra note 1, s 193 (2) (a).

364. Ibid, s 128 (1).

365. Ibid, s 128 (1) (c).

366. See British Columbia Strata Property Practice Manual, supra note 9 at § 6A.15.
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The committee also considered whether the act’s provision on preventing or reme-
dying unfair acts could address concerns about abuse of voting power in cancelling a
section.3¢7 The first thing to note about this provision is that it can only be invoked
on “application of an owner or tenant.”368 In other words, a section itself can’t bring
a court application seeking a remedy under this provision. An owner (or tenant) has
to bear the cost and burden of applying to court, something which is likely to prove
to be a disincentive to using section 164 to remedy a complaint for the group of
owners in the section. Section 164 could be amended to allow for a section to apply
to court. The committee considered this possibility. It decided that a provision di-
rectly addressing this issue for reform would be superior than attempting to extend
section 164 to cover it.

The committee tentatively recommends:

28. The Strata Property Act should require that a resolution to cancel a section must be
approved by sectional 3/4 votes in each other existing section of the strata corpora-
tion.

Should the Strata Property Regulation require that a resolution
to amend a strata corporation’s bylaws to cancel a section
address issues arising as a consequence of cancelling a section?

Brief description of the issue

The Strata Property Act’s rules for cancelling a section parallels its rules for a strata
corporation creating a section. The act’s provisions on cancellation and creation
manage to intertwine the two topics:

e To create or cancel sections, the strata corporation must hold an annual or special
general meeting to consider the creation or cancellation.

e The notice of meeting must include

o aresolution to amend the bylaws to provide for either the creation and admin-
istration of each section or the cancellation of the sections, and

o any resolutions to designate limited common property, in accordance with sec-
tion 74, for the exclusive use of all the strata lots in a section or to remove a des-
ignation in accordance with section 75.

e The resolution [to amend the bylaws] must be passed

o bya3/4vote, and

367. See supra note 1, s 164.
368. Ibid, s 164 (1).
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o by asectional 3/4 vote.369

These provisions only provide a procedure for cancelling a section. They don’t ad-
dress the consequences of cancelling a mini corporation that can have wide-ranging
powers and duties. In this way, they differ significantly from other corporate-
dissolution legislation, which tends to require that steps be taken to deal with the
consequences of dissolution.370

A leading practice guide has singled out the need to address the consequences of
cancelling a section as a recommended practice, especially in cases in which “the
sections being cancelled have assets or liabilities, or are parties to contracts.”371
Should the act or the regulation be amended to implement these practices as re-
quirements?

Discussion of options for reform

The committee approached this issue in two stages. First, it considered whether re-
form should be pursued or the status quo be retained. Second, if the law were to be
reformed, then what model should guide that reform?

The advantage of the current law is that it imposes a relatively light administrative
burden for cancelling a section. The drawback with this approach is that it potential-
ly creates traps for the unwary. Cancelling a section that has assets, liabilities, or
contractual obligations creates confusion and a host of problems that will need to be
addressed by the broader strata corporation. The initial administrative convenience
of the act’s approach to cancellation may end up in unexpected costs or administra-
tive problems. Costs may also be imposed on third parties. Finally, the current ap-
proach to cancelling a section seems out of step with the act’s characterization of
sections as corporations in their own right.

The committee closely examined two models to reform the law. The first model was
based on the act’s own requirements for a resolution adopting a special levy;372 the

369. 1bid, s 193 (1)-(3). “Sectional 3/4 vote” is defined to mean “a vote in favour of a resolution in re-
lation to a proposed or existing section by at least 3/4 of the votes cast by eligible voters in the
section who are present in person or by proxy at the time the vote is taken and who have not ab-
stained from voting” (ibid, s 193 (3.1)).

370. See Business Corporations Act, SBC 2002, ¢ 57, ss 314-16; Societies Act, SBC 2015, c 18, s 124 [in
force 28 November 2016]; Cooperative Association Act, SBC 1999, c 28, s 194.11.

371. British Columbia Strata Property Practice Manual, supra note 9 at § 6A.15.

372. Supra note 1, s 108 (3) (“The resolution to approve a special levy must set out all of the follow-
ing: (a) the purpose of the levy; (b) the total amount of the levy; (c) the method used to deter-

British Columbia Law Institute 101



Consultation Paper on Complex Stratas

second drew its inspiration from how British Columbia’s major corporate statutes
deal with dissolution of a corporation.

The first model, based on the act’s approach to special levies, directly ties the issues
to be considered in the resolution that effectively cancels a section to the section’s
limited corporate powers and duties. This approach may focus the attention of stra-
ta-council and section-executive members on the steps they should take before can-
celling a section.3”3 The provision would serve an educational function, as well as
requiring strata corporations and sections to attend to the practical issues that are
likely to arise when a section is cancelled.

The downside of this approach is that it runs the risk of being both overinclusive and
underinclusive. The explicit approach taken to listing issues would, of necessity, end
up mentioning issues—such as, for example, litigation and arbitration—that likely
wouldn’t be a concern for most sections. More worryingly, the provision might miss
an issue that was a problem for a given section. For example, a section could have a
contingent liability that might not fit within the categories spelled out in the provi-
sion. This would set up an interpretive problem in a conflict. Was the section sup-
posed to address the contingent liability before cancellation, even though it was not
included in the list?

The second approach draws on corporate legislation. Dealing with assets and liabili-
ties appears to be the baseline set by British Columbia’s three major corporate stat-
utes: the Business Corporations Act, the Societies Act, and the Cooperative Association
Act.

mine each strata lot's share of the levy; (d) the amount of each strata lot's share of the levy;
(e) the date by which the levy is to be paid or, if the levy is payable in installments, the dates by
which the installments are to be paid.”).

373. See British Columbia Strata Property Practice Manual, supra note 9 at § 6A.15 (“For example, if a
section owns land, including a strata lot within the strata plan, the section will need to dispose of
the land in accordance with s. 79 of the Act before it is cancelled—failing which it is possible that
the land might escheat to the Crown. If the section owns personal property, including cash on
deposit in any funds maintained prior to disposition, the section will need to dispose of that
property in accordance with s. 82 of the Act. In most cases, the assets of a cancelled section could
be transferred to the strata corporation, although the strata corporation and the sections should
obtain independent legal advice on the dispositions and transfers. However, it should be noted
that nothing in the legislation or the regulatory framework of the land title office requires assets
and liabilities to be dealt with before cancellation, as would be the case with a voluntary dissolu-
tion of most other corporate entities. If a section is party to any contracts, early termination and
assignment provisions of those contracts should be reviewed at the earliest opportunity.”).
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e Business Corporations Act: for voluntary dissolution, a company must have
“no assets”374 and “no liabilities . .. or made adequate provision for the
payment of each of its liabilities.”37> The act has a lengthy provision dealing
with provision for unpaid debts and undelivered assets, which effectively
defines what “adequate provision” means for the purposes of this proce-
dure.376

e Societies Act: before dissolution of a society by request to the registrar of
companies, “all of the society’s liabilities must be paid or adequate provision
for payment of the liabilities must be made,”3”7 and “after payment or ade-
quate provision for payment of all of the society’s liabilities is made, the re-
maining money or other property of the society may be distributed”378 in
accordance with rules set out in the legislation.37°

e (Cooperative Association Act: to wind up an association under the act’s volun-
tary winding-up procedure, “the majority of the directors, before calling the
general meeting at which the resolution for the winding up of the associa-
tion is to be proposed, must make an affidavit declaring that (a) they have
made a full inquiry into the affairs of the association, and (b) they are of the
opinion that the association will be able to pay its debts in full within the
period, not exceeding 12 months from the start of the winding up, specified
in the affidavit.”380

The affidavit requirement mentioned in the last bullet point—in connection with the
Cooperative Association Act—is also a feature of both the Business Corporation Act
and Societies Act procedures.381

374. Business Corporations Act, supra note 370, s 314 (1) (b).

375. 1bid, s 314 (1) (c) (1)-(ii).

376. See ibid, s. 315.

377. Societies Act, supra note 370, s 124 (1) (a) [in force 28 November 2016].
378. Ibid, s 124 (1) (b) [in force 28 November 2016].

379. See ibid, s 124 (2) [in force 28 November 2016].

380. Cooperative Association Act, supra note 370, s 194.11 (1).

381. See Business Corporations Act, supra note 370, s 316 (1) (a), (2) (“An affidavit referred to in sub-
section (1) (a) must state (a) that the company’s dissolution has been duly authorized in accord-
ance with section 314 (1) (a) or (2), as the case may be, (b) that the company has no assets, and
(c) that the company (i) has no liabilities, as a result of section 315 (6) or otherwise, or (ii) has
made adequate provision for the payment of each of its liabilities.”); Societies Act, supra note
370,s 126 (3) (b) (“Concurrently with the filing of a dissolution by request application, a society
must file with the registrar ... (b) an affidavit sworn by 2 or more directors of the society, or, if
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This approach is cleaner from a drafting point of view. The use of general categories
that are familiar to corporate lawyers would eliminate the risk of underinclusive-
ness. It's highly unlikely that some obscure contingent liability would escape from
legislation based on this approach.

But this approach would not be as helpful from an educational standpoint. Lawyers
may be familiar with what corporate dissolution entails, but if a section were pro-
ceeding without legal advice, it’s possible that its executive could fail to deal with
significant issues.

The committee’s tentative recommendation for reform

In the committee’s view, the law needs to address the consequences of cancelling a
section. Since a section can be considered a mini strata corporation, there needs to
be rules that ensure this type of corporation is dissolved in an orderly way. Simply
trusting sections and strata corporations to take the necessary steps to deal with
section assets, liabilities, and obligations is not a realistic option.

The committee prefers adopting rules based on the first model it considered. This
model is in keeping with the approach used for special levies and it has a better
chance of ensuring that strata-council members and section executives will address
the relevant issues before terminating a section. The subjects that a resolution to
terminate must address can be drawn from the existing list of section powers and
duties,3%2 supplemented by the additional powers and duties that are provided for in
this consultation paper’s tentative recommendations. The concern that such a list
might prove to be underinclusive can be addressed by adding a catchall provision to
the end of the list.

Finally, the committee considered whether this list should be located in the act or
the regulation. The committee favours placing it in the regulation, because the list
will, of necessity, be detailed and, should it ever need to be amended, the process for
amending regulations is less onerous than the process for amending legislation.

the society has only one director, sworn by that director, declaring that, to the best of the
knowledge of the directors or the sole director, as the case may be, (i) the society has no liabili-
ties or has made adequate provision for the payment of all of the society’s liabilities in accord-
ance with section 124 (1) (a) [distribution of property before dissolution or on liquidation], and
(ii) the remaining money or other property of the society, if any, has been distributed in accord-
ance with section 124 (1) (b) and (2).” [in force 28 November 2016]).

382. See Strata Property Act, supra note 1, s 194 (2).
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The committee tentatively recommends:

29. The Strata Property Regulation should require that the resolution to amend the by-
laws to provide for the cancellation of a section must set out all of the following:

(a) any funds in the operating fund and contingency reserve fund for common expenses
of the section have been transferred or disposed of; (b) any court proceeding or arbi-
tration involving the section has been settled or discontinued; (c) any contracts in the
name of the section have been assigned or terminated; (d) any land or other property
held in the name of or on behalf of the section has been disposed of in accordance with
the act; (e) any lien filed under section 116 of the act has been transferred or dis-
charged; (f) any other charges, interests, liabilities, or assets of the section have been
transferred or disposed of.
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CHAPTER 4. TYPES

BACKGROUND

Introduction

A strata corporation is allowed to vary the general rule on cost sharing by identify-
ing types of strata lots in its bylaws. Once the bylaws provide for types, the strata
corporation’s annual budget can allocate specific operating expenses383 to the type.

The pages that follow provide background information on the legislative history of
types and on the current position of the law on types. This discussion begins by con-
sidering why types are a part of British Columbia’s legal framework for strata prop-
erties.

The purpose of types and how they differ from sections

Types function as an exception to the act’s general rule on cost sharing, which holds
that strata-lot owners are “all in it together.”384 As one judge put it, the “legislative
policy behind [the creation of types] is to protect owners of one type of strata lot
from having to pay costs which would be exclusively for the benefit of another type
of strata lot.”385

Types share this purpose with the subject of the previous chapter, sections. Readers
may wonder why strata-property law contains two devices that overlap on their
purposes.

The answer is that the overlap between types and sections doesn’t reach the point of
redundancy or out-and-out duplication. Although both are primarily devices for cost
sharing, sections have secondary purposes and enhanced powers and duties, while
types have significant limitations.

383. That is, those common expenses that are paid for out of the operating fund that the act requires
each strata corporation to have. See Strata Property Act, ibid, s 92 (“To meet its expenses the
strata corporation must establish, and the owners must contribute, by means of strata fees, to
(a) an operating fund for common expenses that (i) usually occur either once a year or more of-
ten than once a year, or (ii) are necessary to obtain a depreciation report under section 94”).

384. Alvarez, supra note 84 at para 35. See above at 22-28 for a detailed discussion of the cost-
sharing problem.

385. The Owners, Strata Plan LMS 1934 v Westminster Savings Credit Union, 2004 BCSC 1718 at pa-
ra 40, 28 RPR (4th) 150 [Westminster Savings], Morrison ].
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The Real Estate Council of British Columbia has analyzed the differences between
types and sections, with a view to highlighting how they may respond to the differ-
ent needs of different kinds of strata corporations.38¢ The council has summarized
these differences in a helpful table.38”

Feature

Which strata lots

How created

What costs can be allocated

Administrative burden

Types

Different character or form of
structure. Could be townhouse
or apartment, or residential and
non-residential, or strata lots
with balconies and strata lots
without balconies

Bylaw must identify the differ-
ent types

Operating—that relate to and
benefit only one type

Different types of strata lots can
be identified in the budget

Sections

Apartment, townhouse, de-
tached, and non-residential
used for various purposes

Bylaws creating sections must
be approved by each of the po-
tential sections and the strata
corporation

Operating or CRF [contingency
reserve fund]—that are solely

related to the strata lots in the

section

Each section is a mini strata
corporation and must exercise
the powers and duties as appli-
cable

At a very basic level, a kind of trade-off is involved in deciding whether types or sec-
tions are appropriate for a strata corporation: sections provide a greater range and

expanded powers at a cost of increased administrative requirements; types can only
be used in a more limited set of circumstances, but within those circumstances they

represent a more streamlined and less expensive option.

386. See Real Estate Council, “Special Report,” supra note 271 at 2-5.
387. Ibid at 4.
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Legislative history

Introduction

Types have been part of British Columbia’s strata-property law for over 40 years. In
that time they have evolved significantly. To track this evolution, the noteworthy
subjects to observe are:

¢ legislative enabling provision or definition;
e creation;

e sharing operating expenses;

e sharing capital expenses;

e powers, duties, and governance;

e cancellation.

1966 Strata Titles Act

Neither the 1966 act388 nor the standard bylaws prescribed under that act men-
tioned types.

1974-2000: Strata Titles Act to Condominium Act

Types made their first appearance in the 1974 act.38 The legislation contained the
following provisions on the six identified subjects.

¢ Legislative enabling provision or definition. Types weren’t referred to in
the body of the 1974 act. Instead, they were enabled by the first schedule of
strata-corporation bylaws, which were appended to the act.3°° These first-
schedule bylaws applied by default to a strata corporation upon the filing of
the strata plan in the land title office.31 A strata corporation was entitled to
add to, amend, or repeal any default bylaws.3°2 Neither the act nor the first-
schedule bylaws defined type, effectively leaving this task to the courts.

388. Supra note 13.

389. Supra note 14.

390. See ibid, first schedule, bylaw 49.
391. See ibid, s 17 (1).

392. See ibid, s 17 (4). A timing rule applied if the “strata corporation [was] administering a strata
plan that is principally residential”: in these cases, the default bylaws couldn’t be changed “until
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e Creation. Because the first-schedule bylaws applied to a strata corporation
by default, there was no further action necessary to enable types. So long as
a strata corporation factually had “more than one type of strata lot,”3%3 its
bylaws would direct it to share costs in the manner described in the next
two bullet points.3%4

o Sharing operating expenses. Since their advent in the 1974 act, types
have been used to vary the cost-sharing rules for operating expenses.
The first-schedule bylaw on types contained a double-barreled rule for
apportioning a strata corporation’s common expenses:

o [c]ommon expenses attributable to one or more type of strata lot shall be allo-
cated to that type of strata lot and shall be borne by the owners of that type of
strata lot in the proportion that the unit entitlement of all such types of strata
lot;

o [c]ommon expenses not attributable to a particular type or types of strata lot
shall by allocated to all strata lots and shall be borne by the owners in propor-
tion to the unit entitlement of their strata lots.395

¢ Sharing capital expenses. Although the 1974 act didn’t define common ex-
penses, the term was understood as “likely includ[ing] the contingency re-
serve.”3%¢ So under the act both expenses paid for out of the operating fund
(those that occur once a year or more often) and expenses paid for out of
the contingency reserve fund (those that occur less often than once a year—
for example, emergency expenses or capital upgrades) could be allocated to
different types of strata lots.

e Powers, duties, and governance. Since types weren'’t characterized as
corporate entities separate from the strata corporation, the bylaw didn’t as-
sign specific powers or duties to types or provide for a types governance
structure.

¢ Cancellation. The bylaw didn’t address how a type would be cancelled. As a
matter of first principle, the first-schedule bylaw could be repealed or

393.
394.

395.
396.

a permanent strata council takes office,” unless the changes were approved by the superinten-
dent of insurance (ibid, s 17 (2)).

Ibid, first schedule, bylaw 49.

See Mangan, supra note 9 at 396 (“In the past, many strata corporations relied on section 128(2)
of the Condominium Act to allocate different expenses in their budgets to different types of strata
lots. In other words, in their annual budgets those strata corporations distinguished different
types of strata lot and separately allocated expenses to each type of strata lot.”).

1974 act, supra note 14, first schedule, bylaw 49.
Fairweather & Ramsay, supra note 262 at § 10.39.
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amended, and this would have the effect of eliminating types or altering
their implementation in a strata corporation.37 But if a strata corporation
did this, it wouldn’t have to comply with a special cancellation rule and it
wouldn’t receive any guidance from the act or the first-schedule bylaws on
the implications of cancelling types.

These rules remained consistent over the 26 years in which the Strata Titles Act was
in force. Over that time, the legislation was revised periodically and ultimately ac-
quired the name Condominium Act.3°8 The only (slight) change in approach saw the
provision on types moved from a schedule to the 1974 act to a position in the body
of the Condominium Act.3%°

Strata Property Act

Initial impressions

The advent of the Strata Property Act brought significant changes to how the legal
framework manages types. Right from the start, courts noticed that the “more for-
mal scheme”4%0 for allocating expenses to different types under the Strata Property
Act “makes such allocation[s] more difficult to put in place.”401

The pages that follow track the six subjects discussed in relation to types under the
second-generation legislation. Special emphasis is given to the subjects that saw the
greatest changes: creation of types and sharing capital expenses.

397. See 1974 act, supra note 14, s 17 (4).
398. Supra note 16.

399. Ibid, s 128 (2) (“If a strata plan consists of more than one type of strata lot, the common expens-
es must be apportioned in the following manner: (a) common expenses attributable to one or
more type of strata lot must be allocated to that type of strata lot and must be borne by the own-
ers of that type of strata lot in proportion that the unit entitlement of that strata lot bears to the
aggregate unit entitlement of all types of strata lots concerned; (b) common expenses not at-
tributable to a particular type or types of strata lot must be allocated to all strata lots and must
be borne by the owners in proportion to the unit entitlement of their strata lots.”).

400. Alvarez, supra note 84 at para 34.

401. Christensen v The Owners, Strata Plan KAS468,2013 BCSC 1714 at para 21, [2013] BC] No 2058
(QL), Butler J.

British Columbia Law Institute 111



Consultation Paper on Complex Stratas

Legislative enabling provision or definition

The act itself doesn’t mention types. Instead, provisions governing types are found
in the Strata Property Regulation.*0?

Neither the act nor the regulation contains a definition of type.#93 As was the case
under the previous legislation, the task of defining type falls to the courts.

But court decisions have not provided much guidance on this matter. As one com-
mentator has put it, the few court cases on types that exist “tend to be fact-
driven.”404 That is, the cases deal narrowly with the circumstances at hand and don’t
provide much assistance for strata corporations that want to plan their approach to
types on tested general principles.

Several writers have concluded that the state of the act, the regulation, and the case
law has left strata corporations with something like a free hand when it comes to
identifying types of strata lots in their bylaws.#%> The only apparent limit is that a
type can’t be based on arbitrary criteria. “[T]he court decisions to date considering
the issue of when ‘types’ of strata lots can be designated,” one commentator has not-
ed, “suggest that there must be some principled basis on which the distinction is
made.”406

This principled basis is usually found in the architectural characteristics of the strata
lots. As a leading case concluded, “ ‘type’ should be taken to denote the character or
form of structure.”#9” Types are commonly used where strata lots in a single strata
plan are in different buildings (for example, apartments and townhouses) or where
it'’s possible to draw distinctions between strata lots in the same building (for exam-
ple, a penthouse and other strata lots).#08

402. Supra note 2,ss 6.4 (2),11.2 (2).

403. Confusingly, the regulation does contain a definition of type, but it isn’t applicable to the subject
matter of this chapter (see ibid, s 11.1). Instead, the definition is used in relation to one of the
qualifying conditions for creating sections. See above at 34-35.

404. Mangan, supra note 9 at 391.

405. See British Columbia Strata Property Practice Manual, supra note 9 at § 7.43 (“there appears to
be no limit to the creation of types”); Baker & Walker, supra note 91 at 1.1.6 (“it would appear
that there is no restriction on the designation of ‘types’”).

406. Baker & Walker, ibid at 1.1.7.
407. Smith v Read, [1993] BC] No 1348 at para 10 (QL), 40 ACWS (3d) 517 (SC) [Smith], Davies ].

408. See also Baker & Walker, supra note 91 at 1.1.6 (“possible ‘types’ distinctions could include: res-
idential v. commercial; retail v. office; townhouse v. apartment; strata lots with fireplaces, and
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Differences in the uses of strata lots forms another common basis for the creation of
types.409

Creation

The Strata Property Act and its regulation brought in significant changes to how
types are created. Under the previous legislation, provisions addressing cost sharing
by types of strata lots were included in the standard bylaws that applied by default
to strata corporations. Under the Strata Property Act, types are no longer the default
setting.

A strata corporation implements types by adopting a bylaw that identifies specific
types of strata lots in the strata plan.#1? The standard bylaws that are set outin a
schedule to the Strata Property Act do not contain such a bylaw. This means that the
deliberate action of the strata corporation is needed to craft and approve the re-
quired bylaw.411

Sharing operating expenses

Once a types bylaw is in place, “if a contribution to the operating fund relates to and
benefits only one type of strata lot,” then that “contribution is shared only by owners
of strata lots of that type.”#12 In calculating the affected strata lots’ share of this con-
tribution, the general formula for determining strata fees is replaced with the fol-
lowing formula:#13

unit entitlement of strata lot

x contribution to operating fund
total unit entitlement of all strata lots

of the type to which the contribution relates

those without; strata lots in a wood-frame building v. strata lots in a concrete building”).
409. See ibid.
410. See Strata Property Regulation, supra note 2, s 6.4 (2).

411. See Strata Property Act, supra note 1, ss 119 (2) (“On deposit of the strata plan an owner devel-
oper may file bylaws that differ from the Standard Bylaws.”), 126-28 (rules and procedures for
amending bylaws after deposit of strata plan).

412. Strata Property Regulation, supra note 2, s 6.4 (2).

413. Ibid, s 6.4 (2). A parallel regulation exists for cases in which “a contribution to the operating fund
relates to and benefits only one type of strata lot in a section” [emphasis added]. See ibid,
s11.2 (2).
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This formula ensures that that a specific contribution is shared by the owners of
strata lots that come within the definition of a given type found in the strata corpo-
ration’s bylaws. In this way, it implements the policy of “protecting” other owners
from expenses that only give a benefit to the owners of that type of strata lot.414

The framing of this contribution formula effectively imposes a couple of limitations
on the use of types: (1) they can only be used in relation to contributions to the stra-
ta corporation’s operating fund and (2) that contribution must “relate to and benefit
only” the type in question.

The first limitation restricts the use of types to operating expenses, that is expenses
that occur regularly (once a year or more often). Examples of such operating ex-
penses would be charges for utilities, for regular maintenance of building compo-
nents, and for insurance.

The second limitation is established by the regulation’s reference to a contribution
to a strata corporation’s operating fund that “relates to and benefits only one type of
strata lot.”415 The meaning of this phrase was considered in a 2004 decision of the
court of appeal.#16 In Ernest & Twins, a shopping-centre strata had bylaws that iden-
tified three types of strata lots: commercial, parking, and signage.1” The strata cor-
poration allocated what it called “common expenses” to the commercial and signage
strata lots and what it called “additional expenses” to the parking strata lots.*18 A
change in the composition of the strata council resulted in a new budget in which
strata fees were “were set pro rata based on all of the owners bearing a portion of all
the expenses.”419 The new budget resulted in a significant increase in strata fees for
the parking strata lots.#20

Two strata-lot owners sought to set aside the budget. They argued that “s. 6.4(2) [of
the Strata Property Regulation] requires the [strata] Corporation to make a bona fide
determination of the benefit, if any, of each item of operating expense to each type of

414. Westminster Savings, supra note 385 at para 40.
415. Supra note 2, s 6.4 (2). See also ibid, s 11.2 (2) (applying to types within a section).

416. Ernest & Twins Ventures (PP) Ltd v Strata Plan LMS 3259, 2004 BCCA 597, 34 BCLR (4th) 229
[Ernest & Twins], Lowry JA.

417. Ibid at para 3. Confusingly, the bylaws described these types of strata lots as “sections,” which
appears to have been a mistake. See ibid at para 15.

418. Ibid at para 4.
419. Ibid at para 7.
420. Ibid.
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strata lot and to allocate each item in proportion to the benefit.”421 In their view, the
regulation required strata corporations to make a fine-grained determination of the
extent to which a particular operating expense benefits a particular type of strata lot
and to allocate the operating expense in proportion to that benefit.422

The court rejected this argument. In its interpretation, the regulation “affords a lim-
ited exception to the equal sharing of operating expenses.”423 Instead of a fine-
grained determination of the relative proportion to which a contribution to the op-
erating fund benefits a type of strata-lot, the court viewed the regulation as creating
a kind of on-off switch, which only operates to allocate certain expenses to types if
the expense “exclusively” relates to or benefits the type.+24

Sharing capital expenses

Types can’t be used to vary the formula for sharing long-term capital expenditures
or unexpected expenses, which would be met with payments out of the strata corpo-
ration’s contingency reserve fund. This marks a significant departure from the posi-
tion under earlier legislation. To address the differences between the two acts, the
Strata Property Regulation provided a set of transitional provisions.

The transitional provisions allowed cost sharing by type in a strata corporation’s
budget that was in effect on the coming into force of the Strata Property Act in
2000.425 Such a strata was also given a grace period until 2002 to “enact a bylaw that
identifies the type of strata lot set out in the budget.”42¢ Despite the act’s general

421. Ibid at para 15.

422. See ibid at para 16 (“where an item of expense benefits all types of strata lots equally, the ex-
pense is to be allocated equally among them, but where an item of expense benefits one type of
strata lot disproportionately, the Corporation must allocate the expense in a manner that re-
flects the extent of the benefit derived by each type of strata lot from that item of expense”).

423. Ibid at para 18.

424. See ibid (“In my view, s. 6.4(2) of the Regulation provides only that where an item of operating
expense relates to or benefits one type of strata lot exclusively, and that type is identified in the
bylaws, the contribution for that item of expense is to be shared by the owners of that one type
of strata lot alone; the section does not provide for any greater apportioning of expenses among
types of strata lots. As worded, the section serves to burden the owners of one type of strata lot
with an item of expense from which they derive the only benefit.” [emphasis added]).

425. See supra note 2,5 17.13 (1).
426. Ibid, s 17.13 (3).
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rules on amending bylaws, such a bylaw was permitted to be “approved by a resolu-
tion passed by a majority vote at an annual or special general meeting.”42”

The transitional provisions also provided that, “if a strata corporation [had] adopted
and filed a ‘types’ bylaw prior to July 1, 2000, and that bylaw provided for the appor-
tionment of contributions to the contingency reserve fund of a strata corporation or
a section based on the type of strata lot, the bylaw remains enforceable even after
January 1, 2002.”428

These transitional provisions have caused some difficult problems in practice, which
have resulted in a stream of court cases considering them.#?° Reflecting on the com-
plexity of the provisions and the issues that they raised, one judge has said they
could be characterized as a “minefield” for non-specialists.430

Powers, duties, and governance

“The recognition of ‘types’ within a strata corporation,” notes a leading practice
guide, “does not give rise to separate legal entities, as is the case with a strata corpo-
ration and sections.”431 Instead, a types bylaw “empowers” the broader strata corpo-
ration to make expense allocations for its operating budget.#32

Since types are not “mini strata corporations”433 after the fashion of sections, the act
does not contain any provisions relating to the governance of types. While the act
has extensive provisions on the rights and responsibilities of sections,*3* and while it
requires the creation of a section executive to oversee the section’s handling of its

427. Ibid, s 17.13 (4).

428. Baker & Walker, supra note 91 at 1.1.19. See also Strata Property Regulation, supra note 2,
s 17.11 (6) (“Subsection (5) [declaring bylaw void if it is in conflict with parts 1-17 of the act or
with the regulation] does not apply to a bylaw that was filed in the land title office before July 1,
2000 to the extent that the bylaw provides for the apportionment of contributions to a contin-
gency reserve fund as a common expense according to type of strata lot, if that type of strata lot
is a type identified in the bylaws of the corporation or a section.”).

429. See e.g. Strata Corp LMS 509 v Andresen, 2001 BCSC 201, 102 ACWS (3d) 1007; Strata Plan
LMS608 v Strata Plan LMS608, [2001] BC] No 2116 (QL) (SC); Alvarez, supra note 84; Wilfert v
Ward, 2004 BCSC 289, 25 BCLR (4th) 391 [Wilfert].

430. Alvarez, supra note 84 at para 109.

431. British Columbia Strata Property Practice Manual, supra note 9 at § 18.15.
432. See ibid.

433. Lim, supra note 121 at para 48, Boyd J.

434. See supra note 1, ss 190-98.
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rights and responsibilities,*35> no such equivalents exist in the legislation or in the
regulation for types.

Cancellation

Neither the act nor the regulation sets out any special rules for cancelling a type. It
appears that a type may be cancelled by repealing or amending the bylaw that iden-
tifies types of strata lots.436

ISSUES FOR REFORM

Introduction

The project committee understands that types are working reasonably well on the
ground. Their streamlined administration, coupled with their limited reach, appar-
ently makes them quite useful. A case could be made that they should be employed
more widely than at present, as more of an alternative to sections.

The proposals that follow tend to involve fine-tuning reforms. Many are directed at
giving types a firmer footing within the Strata Property Act. Nevertheless, the com-
mittee thought it was important to set out a top-to-bottom review of the major as-
pects of types. This approach helped it to refine its own proposals. And setting out a
greater range of issues allows for broader comment on the fundamental features of

types.

The issues for reform that follow are grouped into the six subjects that were ad-
dressed earlier, as part of the background information on types: (1) legislative ena-
bling provision or definition; (2) creation; (3) sharing operating expenses;

(4) sharing capital expenses; (5) powers, duties, and governance; (6) cancellation.

435. See ibid, s 196 (2).
436. See ibid, s 128 (bylaw amendment procedures).
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ISSUES FOR REFORM—LEGISLATIVE ENABLING PROVISION OR
DEFINITION

Should the Strata Property Act contain a provision expressly
enabling the creation of types of strata lots?

Brief description of the issue

The Strata Property Act doesn’t mention types. Instead, types are dealt with in a
handful of provisions in the regulations addressing the sharing of expenses paid for
with funds from a strata corporation’s operating fund43”7 and transitions from the old
Condominium Act*38 to the Strata Property Act.*3°

The lack of an express statutory grounding for types has the potential to create un-
certainty. A strata corporation’s planning using types could be met with arguments
about its validity that could only be refuted after a careful and time-consuming
counterargument. Should the act contain a provision that expressly allows the crea-
tion of types?

Discussion of options for reform

The committee considered two options for reform: amending the act to add an ena-
bling provision for types or retaining the current law, which doesn’t address types in
the legislation and simply sets out rules regarding the budgetary implications of
types and transitions from the Condominium Act in the regulation.

A legislative enabling rule would bring enhanced clarity and certainty to the legal
framework. It would limit the ways in which the validity of a strata corporation’s use
of types could be challenged. An argument that the law lacks a general authorization
for types would be taken off the table. A statutory enabling provision could also
bring higher visibility for types, promoting their use as a potential answer to cost-
sharing problems in cases that don’t call for the more wide-ranging solution provid-
ed by sections.

There are potential drawbacks to amending the legislation, which would also pro-
vide some support to retaining the status quo. First and foremost, it doesn’t appear

437. See supra note 2, ss 6.4 (2),11.2 (2).
438. Supra note 16.
439. Supra note 2,s 17.13.
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that the lack of an enabling provision in the act is causing any concerns about the va-
lidity of types to arise in practice. Addressing concerns about validity may be prema-
ture, at best. Adding an enabling provision would lengthen the act, adding somewhat
to its complexity.

The committee’s tentative recommendation for reform

The committee favours adding an enabling provision for types to the Strata Property
Act for the sake of certainty. Although no one has questioned the validity of types
created under the current law, any potential argument should be addressed before it
can create any mischief. Further, having the legislation expressly recognize types
will support subsequent tentative recommendations made in this chapter, some of
which call for other amendments to the act.

The committee tentatively recommends:

30. The Strata Property Act should contain a provision that expressly enables the crea-
tion of types of strata lots.

ISSUES FOR REFORM—CREATION

Should the Strata Property Act require a strata corporation that
wishes to create types of strata lots to obtain approval of this
decision at a general meeting by adoption of resolutions passed
by 3/4 votes of both eligible voters in the type and all eligible
voters in the strata corporation?

Brief description of the issue

The only rules that appear to bind a strata corporation in creating types are the gen-
eral rules for creating or amending bylaws.#40 This means that types may be created
without the express consent of owners of strata lots within the type. Should the act
contain a mechanism that would allow them to vote independently on the creation
of a type?

440. See Strata Property Act, supra note 1, ss 126-28.
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Discussion of options for reform

There are a number of ways to structure rules that would give types owners a great-
er say in the creation of types. The committee focussed on proposals that would
draw on the existing provisions governing creation of sections.*4!

The advantage of this proposal is that it would set out a clear procedure for the crea-
tion of types. The proposal draws on a familiar procedure for creating sections. Fi-
nally, it would add a measure of protection for the strata-lot owners in the proposed

type.

But the proposal may come at the cost of increased time and administrative com-
plexity. An additional vote, among the eligible voters in the type, would have to be
organized. Conflicts could result, for example, if the broader strata corporation fa-
voured creating types but the type owners resisted. This could be seen to undermine
one of the identified purposes of types, which is to protect owners generally from
expenses that only benefit the owners of a certain type of strata lot.

The committee’s tentative recommendations for reform

The committee decided that the legislation should clearly spell out the procedure for
a strata corporation that wants to create types. The committee favours harmonizing
that procedure with the existing procedure for a strata corporation creating sec-
tions.

The committee tentatively recommends:

31. The Strata Property Act should require, for a strata corporation to create a type of
strata lot: (a) the strata corporation must hold an annual or special general meeting
to consider the creation of the type; (b) the notice of meeting must include a resolution
to amend the bylaws to provide for the creation of each type; and (c) the resolution re-
ferred to in (b) must be passed (i) by a 3/4 vote by the eligible voters of the strata lots
comprising the type identified in the bylaw, and (ii) by a 3/4 vote by all the eligible
voters in the strata corporation.

The committee also favours adopting a rule requiring resolutions to be passed by a
3/4 vote in all cases, to parallel its similar proposal for sections.*42

441. See ibid, s 193.
4472, See above at 66-67.
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The committee tentatively recommends:

32. The vote authorizing the creation, amendment, or cancellation of a type should re-
quire a resolution passed by a 3/4 vote in all cases, despite the provisions of section
128 (1) (b) and (c), which allow amendments to a bylaw to be approved by a resolution
passed by a voting threshold other than a 3/4 vote in the case of a strata plan com-
posed entirely of nonresidential strata lots or in the case of a strata plan composed of
both residential and nonresidential strata lots.

Finally, the committee favours ensuring that amendments to bylaws creating types
must also be passed by 3/4 votes of the broader strata corporation and the eligible
voters of strata lots in the type.

The committee tentatively recommends:

33. If a strata corporation allocates expenses by types, then amendments to the strata
corporation’s bylaws concerning the allocation of an expense to a type must be ap-
proved at an annual general meeting or a special general meeting by both a resolution
passed by a 3/4 vote of the strata corporation and a resolution passed by a 3/4 vote of

the type.

Should the Strata Property Act allow an owner-developer to
create types of strata lots at the time the strata plan is deposited
in the land title office?

Brief description of the issue

The act and the regulation appear to implicitly allow an owner-developer to create
types. In light of earlier proposals, which call for a procedure to be set out in the act
for a strata corporation to create types, should the act be amended to expressly pro-
vide for an owner-developer to create types?

Discussion of options for reform

Amending the act to expressly provide for creation of types by an owner-developer
would have a number of advantages. It would make the legislation clearer and more
explicit. It may help to raise the profile of types, making them more of a considera-
tion during the planning and development phases of a strata-property project. And it
would support other committee proposals intended to create a legislative home for
provisions on types.

The only potential downside of this proposal is that it could be viewed as redundant.
The act and the regulation implicitly allow an owner-developer to create types. At a
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minimum, there appears to be nothing that would prevent an owner-developer from
doing this. So adding an express provision to the legislation could be seen as being
unnecessary.

The committee’s tentative recommendation for reform

The committee favours the clarity that would result from having the act expressly
acknowledge that an owner-developer can create types. This proposal would also be
of a piece with its other proposals on the creation of types.

The committee tentatively recommends:

34. The Strata Property Act should allow an owner-developer to create types of strata
lots at the time the strata plan is deposited by filing in the land title office bylaws that
provide for the creation of each type.

ISSUES FOR REFORM—SHARING OPERATING EXPENSES

Should the Strata Property Regulation allow operating expenses
(expenses that usually occur either once a year or more often
than once a year) to be shared by types of strata lots?

Brief description of the issue

The central purpose of types is to allow cost sharing of operating expenses. The Stra-
ta Property Regulation currently enables this purpose if types of strata lots are iden-
tified in a strata corporation’s bylaws. Should it continue to do so?

Discussion of options for reform

There are only two options for this issue: retain the current law or repeal it.

The current law hasn’t attracted any published criticism. It appears to work well in
meeting its limited purposes. Types allow for a streamlined form of cost sharing,
without the administrative requirements associated with sections or the difficulty of
obtaining a change to the basis of contribution to a strata corporation’s operating
funding, which must be approved by a resolution passed by a unanimous vote.*43

Nevertheless, there may be reasons to eliminate types from the legal framework.
Types do overlap considerably with sections. An argument could be made that the

443. See Strata Property Act, supra note 1, s 100.
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law would be simpler if it only employed one tool for managing cost sharing in com-
plex stratas.

The committee’s tentative recommendation for reform

The committee favours retaining types as a tool for varying the general cost-sharing
rule for operating expenses. The committee understands that types work well for
this purpose. It raised this issue primarily to ensure that all aspects of types are ex-
amined in this consultation paper and to determine if there is any sentiment for
changing this part of the legal framework.

The committee tentatively recommends:

35. The Strata Property Regulation should continue to allow operating expenses (ex-
penses that usually occur either once a year or more often than once a year) to be
shared by types of strata lots.

Should the Strata Property Regulation allow operating expenses
(expenses that usually occur once a year or more often than
once a year) to be shared by types of strata lots, even if the
expense is in relation to an item that does not exclusively benefit
the type?

Brief description of the issue

The Strata Property Regulation allows a strata corporation to depart from the gen-
eral rule on cost sharing “if a contribution to the operating fund relates to and bene-
fits only one type of strata lot.”44* Case law provides that the regulation can only be
invoked for operating expenses that benefit a type “exclusively.”44> Should this ap-
proach be relaxed to allow for cost sharing by type even if the expense only partially
benefits the type?

Discussion of options for reform

A relaxed rule for sharing operating expenses by types could have several ad-
vantages. For one, it could align the law more closely with the expectations and ex-
periences of owners in complex stratas. It would give strata corporations greater
flexibility and more options in managing expense allocation. And it might raise the

444, Supra note 2,s 6.4 (2).
445. Ernest & Twins, supra note 416 at para 18.
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profile of types and promote their use in situations in which types would prove to be
a better fit for a strata corporation than sections.

Relaxing the current rule could have some downsides, which also serve to bolster
the status quo. The current rule has the advantages of clarity and simplicity. Moving
to a rule that allows for sharing of expenses that partially benefit a type will result in
a cost-sharing regime that is more complicated and difficult to administer. A less
clear-cut approach to types could also breed conflict among owners, who might dif-
fer in how to apply cost sharing by types in marginal cases.

The committee’s tentative recommendation for reform

The committee gave this issue lengthy consideration, ultimately deciding to propose
retaining the current approach. The committee’s discussion focussed on examples
where a relaxed rule could benefit strata corporations and strata-lot owners. One
example concerned natural-gas expenses for fireplaces. As usage of the fireplaces
may differ, a more fine-grained rule for cost sharing than is currently allowed by the
rules on types might be desired. But the committee noted that there are practical
hurdles to implementing such a usage-based approach. In the end, the committee fa-
voured the administrative clarity and simplicity of the current rule.

The committee tentatively recommends:

36. The Strata Property Regulation should not allow operating expenses (expenses that
usually occur once a year or more often than once a year) to be shared by types of stra-
ta lots, if the expense is in relation to an item that does not exclusively benefit the type.

Should the Strata Property Act require a strata corporation with
types to have a year-end reconciliation of expenses allocated to
a type?

Brief description of the issue

The Strata Property Regulation doesn’t directly address what happens if actual ex-
penses for an item in a strata corporation’s operating budget that has been allocated
to a type of strata lot end up being greater or less than the budgeted amount. Sec-
tion 105 of the act addresses budget surpluses and deficits generally, but it doesn’t
contain anything specifically geared to types. Although the current practice appears
to be to turn to the owners of the type of strata lot to make up any shortfall, nothing
in the act or the regulation clearly requires this result. Should the act be amended to
deal with budgetary surpluses or deficits on expense items allocated to a type?
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Discussion of options for reform

There are essentially two options that respond to this issue: amend the act to pro-
vide instructions for strata corporations on how to deal with surpluses and short-
falls or retain the current approach, which is silent on the topic.

The main advantage of an amendment is clarity. The legislative provision would give
direct guidance to a strata corporation facing this issue. Budgetary surpluses and
deficits can occur frequently in practice, as certain expenses may be difficult to pre-
dict. A legislative provision that spells out the consequences of each would simplify
administration of a strata corporation that relies on types for cost sharing. Potential-
ly, such a provision could also help to support the enhanced use of types as a cost-
sharing tool.

An argument could be made that a legislative amendment isn’t necessary to address
this issue. There have been no public calls for legislation and it appears that strata
corporations can adopt practices that ensure adequate results.

The committee’s tentative recommendation for reform

The committee favours placing a clear rule in the act on budgetary surpluses and
shortfalls involving types. Both crop up in practice; it would benefit strata corpora-
tions if the act addressed this issue.

The committee tentatively recommends:

37. Section 105 of the Strata Property Act should be amended to provide that, if a stra-
ta corporation has adopted a bylaw establishing types of strata lots, the strata corpo-
ration must carry out a year-end reconciliation and if, based on that reconciliation,
there is a surplus or a shortfall with respect to a contribution to the operating fund
that was shared only by owners of strata lots of that type, then the surplus or shortfall
must be dealt with as follows: (a) in the case of a surplus, the surplus must be used to
reduce the total contribution to the next fiscal year’s operating fund by owners of stra-
ta lots of that type; (b) in the case of a shortfall, the shortfall must be eliminated during
the next fiscal year by owners of strata lots of that type.
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ISSUES FOR REFORM—SHARING CAPITAL EXPENSES

Should the Strata Property Regulation allow capital expenses
(expenses that occur less frequently than once a year) to be
shared by types of strata lots, if the expense is in relation to an
item that exclusively benefits the type?

Brief description of the issue

Types may only be used to vary the act’s general rules on cost sharing in relation to
“a contribution to the operating fund [that] relates to and benefits only one type of
strata lot.”44¢ So, for example, in a strata property consisting of an apartment build-
ing and townhouses, expenses related to the regular maintenance and upkeep of the
building’s elevators may be allocated to apartment strata-lot owners. But when the
time comes to replace an elevator, this capital expense must be borne by the strata
corporation as a whole. Should types be expanded to encompass capital expenses, as
well as operating expenses?

Discussion of options for reform

The options for this issue are essentially two: expanding the reach of types so that
they embrace capital expenses, or standing pat on the current rules, which limit the
scope of types to operating expenses.

Expanding the circumstances in which types may be used to share expenses would
give strata corporations greater flexibility in structuring their affairs. Strata corpora-
tions could embrace a broader form of cost sharing that would come without the
administrative complexity that results from creating sections.

Allowing for sharing of capital, in addition to operating, expenses would also sup-
port the legislative purpose for types, which involves protecting owners of one type
of strata lot from having to pay costs that are exclusively for the benefit of another
type of strata lot.#47 Limiting types to operating expenses leaves this legislative goal
only partially fulfilled.

446. Strata Property Regulation, supra note 2, s 6.4 (2). See also ibid, s 11.2 (2) (parallel rule for types
in a section).

447. See Westminster Savings, supra note 385.
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Finally, expanding the reach of types would not be a leap into the unknown. It would
simply restore the law to where it stood before the advent of the Strata Property Act.
The long experience with full cost sharing under the Condominium Act should help to
allay any practice concerns that could crop up from changing the law.

The rationale for the current, limited scope of types appears to be that it fits into a
broader system for cost sharing under the Strata Property Act. As one judge ex-
plained, the “solution” for owners who wish to allocate costs more specifically is to
“establish separate sections, each with an operating and a contingency reserve
fund.”448

The comparatively informal nature of types could also cause problems for sharing
capital expenses. When this is done with sections, each section is a separate entity
from the strata corporation and each has (or should have) its own contingency re-
serve fund. With types, on the other hand, expenses would be allocated with respect
to a single (strata-corporation) contingency reserve fund. There were concerns un-
der the Condominium Act that this approach would result in capital expenses not be-
ing properly allocated in practice.*4?

The committee’s tentative recommendation for reform

Among all the issues on types, this one commanded the greatest share of the com-
mittee’s attention. The committee gave extended consideration to extending types’
cost-sharing rules to capital expenses. This option seemed particularly attractive be-
cause it appeared to allow a way to build on the successes of types and tackle some
of the shortcomings of sections. If owner-developers and strata corporations were
given a way to couple a flexible cost-sharing regime with a streamlined administra-
tive structure they might in the future gravitate toward types and avoid the chal-
lenges many have found with sections.

But the more the committee discussed proposing this reform, the more it realized
that it couldn’t simply leave things at that. Other rules, covering financial accounta-
bility, administration, and even the beginnings of a governance structure for types,

448. Wilfert, supra note 429 at para 31, Melvin J.

449. See Fairweather & Ramsay, supra note 262 at § 10.39 (“[T]he [Condominium] Act does not per-
mit the strata corporation to divide the reserve into percentages allocable to particular types of
strata lots. Nor does it permit the strata corporation to charge owners of strata lots that enjoy
the exclusive use of common property or facilities to contribute a higher percentage to the re-
serve than other owners. As a result, using the previous example, the strata corporation may pay
for capital repair or replacement of balconies from the contingency reserve to which commercial
as well as residential owners have contributed.”).
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would also have to be contemplated and, in all likelihood, adopted. In the absence of
such rules, expanding the scope of types would also, inevitably, expand the scope for
issues involving types—particularly if a type were allowed to have its own contin-
gency reserve fund. But adopting such rules causes another dilemma. Adding these
features to types would have the effect of duplicating just those qualities of sections
that have caused such administrative trouble. It would be more than ironic if re-
forms ended up remaking types into an echo of sections.

Faced with these concerns, and buoyed by the understanding that types in their lim-
ited form have proved effective for their purposes, the committee ultimately came to
the view that the current approach should be retained.

The committee tentatively recommends:

38. The Strata Property Regulation should not allow capital expenses (expenses that
occur less frequently than once a year) to be shared by types of strata lots, even if the
capital expense relates to an item that benefits only the type of strata lot.

Should the Strata Property Act allow a type to have a
contingency reserve fund?

Brief description of the issue

This issue may appear to be academic in light of the committee’s tentative recom-
mendation for the previous issue. But the committee is interested in hearing from
people who may support expanding the scope of types on additional issues that
could arise in connection with an expanded form of types.

The genesis of this issue is in committee discussions of the previous issue. As noted
earlier, one of the dilemmas the committee faced in considering whether to allow
sharing of capital expenses by types was that this reform would appear to entail
building new governance rules into the types regime, which would detract from the
streamlined administrative framework for types. One potential way out of this di-
lemma that the committee considered would be to allow cost sharing of capital ex-
penses by type but to make it clear that a type could not have its own contingency
reserve fund. This would mean that special levies would be the necessary means to
raise funds for capital expenditures by types. Would this approach be an acceptable
compromise, one which allows for an enhanced form of cost sharing without the full-
scale governance trappings that sections require?
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Discussion of options for reform

There are three options to consider. They each relate back to the previous issue. One
option is to favour sharing of capital expenses by type and to favour allowing a type
to have a contingency reserve fund to support this approach to cost sharing. A se-
cond option is to be opposed on both counts. And a third approach is to favour shar-
ing of capital expenses but not to favour contingency reserve funds for types.

The first option would allow for the most expansive conception of what types could
be. A contingency reserve fund would enable greater planning and saving by the
type. This would allow for a more extensive use of cost sharing for capital expenses
by type. But it would also call for a governance structure to ensure that the fund is
properly managed.

The second option is consistent with retaining the current, limited approach to cost
sharing by type.

The third option holds out the prospect that types could be enlarged in scope with-
out simultaneously acquiring the administrative complexity that attaches to sec-
tions. The downside to this approach is that it could still open the door to challenges.
Without a clear governance structure for a type it would be difficult to determine
whether payment of funds out of a type contingency reserve fund were properly au-
thorized. It would also run counter to the emphasis on long-range financial planning
that is evident in recent amendments to the act*>? and the regulation*>! concerning
depreciation reports.

The committee’s tentative recommendation for reform

Since the committee doesn’t favour expanding cost sharing by types to capital ex-
penses, it logically also doesn’t favour allowing a type to have a contingency reserve
fund.

The committee did consider the compromise position represented by allowing types
to be responsible for capital expenses but not allowing them to have a contingency
reserve fund. There is some attractiveness to this idea, as on the surface it holds out
the prospect of creating a greater role for types while preserving their administra-
tive simplicity. But the committee was concerned about the message this would send
at a time when public policy is increasingly directed to encourage strata corpora-

450. See supra note 1, s 94.
451. See supra note 2, s 6.2.
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tions to plan and save for future capital expenses. Giving types responsibility for
capital expenses and then effectively requiring them to pay for these expenses only
by special levies would run directly counter to the broader trend in managing capital
expenses.

The committee tentatively recommends:

39. The Strata Property Act should not allow a type of strata lot to have a contingency
reserve fund.

Should the Strata Property Regulation allow capital expenses
(expenses that usually occur less frequently than once a year) to
be shared by types of strata lots, even if the expense is in
relation to an item that does not exclusively benefit the type?

Brief description of the issue

This is the parallel issue to the earlier issue that asked whether readers favour al-
lowing a strata corporation to share operating expenses with a type, even if those
expenses don’t exclusively benefit the type. This issue asks whether readers who fa-
vour allowing capital expenses to be shared with types would also favour going a
step further and allow cost sharing by type even for capital expenses that don’t ex-
clusively benefit the type.

Discussion of options for reform

The options, and their advantages and disadvantages, are similar for this issue to the
options for the earlier issue. Allowing cost sharing in these circumstances would
give strata corporations greater flexibility and could enhance the utility of types. But
these advantages would come at a cost of greater administrative.

The committee’s tentative recommendation for reform

As noted in previous tentative recommendations, the committee doesn’t favour ex-
panding cost sharing by type to embrace either capital expenses or expenses that
don’t exclusively benefit the type. So it logically doesn’t favour a proposal that would
combine both of these ideas. As noted in discussing the earlier proposals, the com-
mittee would view such a reform as bringing an undesirable level of complexity to

types.
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The committee tentatively recommends:

40. The Strata Property Regulation should not allow capital expenses (expenses that
usually occur less frequently than once a year) to be shared by types of strata lots, if
the expense is in relation to an item that does not exclusively benefit the type.

ISSUES FOR REFORM—POWERS, DUTIES, AND GOVERNANCE

Should the Strata Property Act give types authority over
common property, common assets, and strata lots?

Brief description of the issue

This issue hearkens back to a pair of similar issues posed for sections.#52 It’s includ-
ed here to give further opportunity for readers to comment on how far they would
like to see the types concept extend. Previous issues have raised cost sharing for
capital expenses. This issue asks readers to consider control-of-property issues in
relation to types.

A strata corporation has authority over the “common property, common assets, and
strata lots” of a strata property. Neither sections nor types are granted this authority
under the current act. The committee does propose to give sections authority over
common assets and strata lots of the section.#>3 Should the act extend to types the
power and the duty to address issues arising from the common property, common
assets, and strata lots of the type?

Discussion of options for reform

The main rationale for this proposed reform is to bolster types as a viable alterna-
tive to sections and thereby to give strata corporations more options and greater
flexibility in structuring their affairs.

The main drawback is that it would be very difficult to craft legislation giving types
these enhanced powers and duties without also repeating the corporate structure
used for sections. This sets up a dilemma: if types retain their informal, non-
corporate nature and gain enhanced powers and duties, then this could set the stage
for abuses and a lack of accountability; if types acquire a corporate structure to go
along with enhanced powers and duties, then they risk becoming an echo of sec-
tions.

452. See above at 70-74.

453. See above at 74 (tentative recommendation no. (10)).

British Columbia Law Institute 131



Consultation Paper on Complex Stratas

The committee’s tentative recommendation for reform

Because of the practical and administrative problems that would be the likely result
of this proposal, the committee doesn’t favour authorizing types to be responsible
for common property, common assets, or strata lots of the type.

The committee tentatively recommends:

41. The Strata Property Act should not authorize bylaws respecting types to provide for
the control, management, maintenance, use, and enjoyment of the strata lots, common
property, and common assets of the type or adjacent to the type.

Should the Strata Property Act require types to have an
executive?

Brief description of the issue

Currently, neither the act nor the regulation imposes any governance structure on
types. This approach is not surprising. It is consistent with the limited cost-sharing
role that types play under the act.

But if types were to acquire greater scope for cost sharing and greater authority
over property, then it could become important to provide some structure to types’
decision-making processes. One way to do this would be to adapt the key feature of
sections’, and strata corporations’, governance and require a type to have an execu-
tive council. Should the act take this step?

Discussion of options for reform

There are only two options for this issue: either amend the act to require types to
have an executive or retain the current arrangement, which doesn’t call for a types
executive.

An executive would help to ensure that types are fulfilling any responsibilities that
are assigned to them under reforms to the legislation. It would also help to coordi-
nate the larger group of owners within a type and ensure that they are making time-
ly and effective decisions.

The downside of requiring an executive is that it would chip away at the informal
nature of types, making them somewhat more bureaucratic and entrenched. At some
point, a more entrenched version of types may begin to take on the negative quali-
ties of and raise the operational issues related to sections.
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The committee’s tentative recommendation for reform

Since the committee doesn’t favour an expanded role for types, it isn’t of the view
that types should be required to have an executive.

The committee tentatively recommends:

42. The Strata Property Act should not require that bylaws respecting types provide for
the creation of a type executive.

ISSUES FOR REFORM—CANCELLATION

Should the Strata Property Act require a strata corporation that
wishes to cancel types of strata lots to obtain approval of this
decision at a general meeting by adoption of resolutions passed
by 3/4 votes of both eligible voters in the type and all eligible
voters in the strata corporation?

Brief description of the issue

The Strata Property Act doesn’t contain special rules regarding cancellation of a type
of strata lot. The general provisions in the act relating to repeal of bylaws would ap-
ply to repealing a bylaw that identified a type of strata lot.#>* Earlier in this consulta-
tion paper,*>> the committee proposed amending the act to require the consent of
owners of a type of strata lot to bylaws that create the type or to bylaw amendments
involving the type bylaw. Should this rule be extended to the repeal of a bylaw iden-
tifying a type?

Discussion of options for reform

Some of the advantages of this proposed amendment were noted earlier. It would
guard against any potential abuses of owners in the type, who would likely lack the
voting power that could be marshalled by the broader strata corporation. It would
also set out a clear procedure to follow in cancelling a type. Finally, this proposal
would ensure consistency with the committee’s earlier tentative recommendations.

454. Supra note 1,s 128.
455. See above at 121-22.
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The downside of this proposal is that it would add to the complexity of cancelling a
type. There could be conflicts if type owners and other owners had different views

on the question. It might also increase the administrative burden on a strata corpo-
ration with types.

The committee’s tentative recommendation for reform

The committee favours extending its procedure for adopting bylaws to create types
to amending bylaws to cancel types.

The committee tentatively recommends:

43. The Strata Property Act should require, for a strata corporation to cancel a type of
strata lot: (a) the strata corporation must hold an annual or special general meeting
to consider cancellation of the type; (b) the notice of meeting must include a resolution
to amend the bylaws to provide for the cancellation of the types; and (c) the resolution
referred to in (b) must be passed (i) by a 3/4 vote by the eligible voters of the strata
lots comprising the type identified in the bylaw, and (ii) by a 3/4 vote by all the eligible
voters in the strata corporation.
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CHAPTER 5. PHASES

BACKGROUND

Overview

This chapter examines the complex and highly detailed rules on phasing—
developing a strata property in pieces over an extended period. These rules largely
focus on establishing procedures for creating phases and on how the interests of an
owner-developer and incoming strata-lot owners may be balanced in a phased stra-
ta property. To place some organization on these detailed rules, this background
portion of the chapter highlights the following themes:

e Applying to deposit a phased strata plan:
o Phased Strata Plan Declaration;
o approval by an approving officer.
e Changing circumstances—amending the Phased Strata Plan Declaration:
o extending the time to make an election to proceed;
o electing not to proceed;
o other amendments to the declaration.
e Governance and phased strata plans:
o owner-developer’s responsibilities;
o annual general meeting after deposit of a subsequent phase;
o budgets and finances in a phased strata plan.
e Protecting the financial interests of owners in a phased strata plan:
o security for common facilities;
o the owner-developer’s contribution to common expenses;

o cost sharing and phases.

The bulk of the pages that follow is taken up with examining the current rules on
phasing found in the Strata Property Act and the Strata Property Regulation. This in-
formation is surrounded on either side with a brief look at the legislative history of
phasing in British Columbia and salient points on phasing in other jurisdictions in
Canada and Australia. But before delving into the details of the law, this chapter be-
gins with a few big-picture topics: the meaning of the word phase in the legislation,
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the policy goals that phasing legislation intends to achieve, and the advantages and
disadvantages of developing a strata property in phases.

Meaning of “phase”

Phase is a term of art in the Strata Property Act. Real-estate projects that are collo-
quially referred to as phased developments may not necessarily feature phases in
the sense that is relevant for this consultation paper.#5¢ That is, these developments
may or may not be what the act calls phased strata plans.*>” Phased strata plans
must comply with the detailed and exacting procedural requirements set out in the
act and the regulation to guide development of a strata property, over a period of
time, in separate phases.

Policy goals of phases

Why did the legislature go to the effort of crafting an extensive set of provisions to
define and regulate phased strata plans? The provisions appear to be designed to
achieve two policy goals.

Commentators have identified the main purpose of legislation on phases as expand-
ing the number of real-estate developers that are able to take on and complete large-
scale strata developments.#58 “Without the benefit of phasing,” as a leading practice
guide puts it, “an owner developer would be unable to build additional strata lots as
part of the same strata development. Phasing permits an owner developer to divide
a piece of land into a number of segments and then develop each segment of the

456. See British Columbia Strata Property Practice Manual, supra note 9 at § 17.2 (“A phased strata
plan should not be confused with the development industry’s common use of the term ‘phases’
to mean multiple stages of a master-planned residential, recreational, or commercial project. In
such a case, the underlying land may be divided into several parcels of land from which subdi-
vided lots, strata plans, or phased strata plans will be created. This is not necessarily a phased
strata plan, although it may be. Until a parcel of land is developed as a phased strata plan under
the Act, it is not truly a ‘phase’ in the sense contemplated by the Act.”).

457. See Strata Property Act, supra note 1, s 1 (1) “phased strata plan” (“means a strata plan that is
deposited in successive phases under Part 13”).

458. See Dennis | Pavlich, Condominium Law in British Columbia (Vancouver: Butterworths, 1983)
at 43 (“In order to meet the complaint raised by certain developers that the Strata Titles Act pre-
cluded the development of large projects, the legislature responded with the concept of a phased
strata plan. Previously, only corporations with huge financial resources could develop a project
that would encompass various designs, dwelling styles and types of uses. The concept of a
phased strata plan was introduced to put sophisticated projects within the reach of a larger
number of developers.”).
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property in sequence.”459 Absent this ability to develop land into a strata property in
such segments, only major developers with considerable financial resources could
carry out large-scale, sophisticated strata-property developments.

While the general public benefits from increased competition in the development
field and from the heightened diversity of strata properties, phasing can also cause
some problems for potential purchasers and strata-lot owners. Purchasers may not
appreciate that developing a strata property in phases creates the risk that events
may cause the plan for development to be altered significantly or derailed entirely.
Phasing also means that strata-lot owners and the owner-developer will be in a legal
relationship over a longer period of time than is typically the case in a strata-
property development. Legislation has been enacted to address these concerns. So,
instead of a simple enabling provision, legislation on phases is a complex balancing
act, with detailed provisions on disclosure, strata governance, finances, and cost
sharing.

This balancing act reflects the fact that the policy goals of the legislation may often
be in tension. These tensions ultimately derive from the different interests of devel-
opers of phased strata plans and the eventual purchasers of strata lots in those
phased developments. Those interests are highlighted in considering the advantages
and disadvantages of proceeding with a real-estate development by way of a phased
strata plan.

Advantages and disadvantages of phases

The advantages and disadvantages that flow from phasing a strata-property devel-
opment differ for owner-developers and strata-lot owners. This can be seen by com-
piling lists of the two, which are taken from commentary on phased strata plans.460

Commentators have noted the following advantages to phasing:
o flexibility: this is primarily an advantage for owner-developers, who can use

the longer timelines of a phased development to respond to changes in market
conditions;#61

459. British Columbia Strata Property Practice Manual, supra note 9 at § 1.16.
460. See especially ibid at §§ 17.5-17.10.

461. See ibid at § 17.6. See also Fanaken, supra note 9 at 153 (“[Phasing] is essentially an efficient
marketing scheme.”).
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enhanced access to construction financing: another advantage for owner-
developers, for whom the “ability to initiate cash flow from the sales of strata
lots near the beginning of the project is a key advantage to developing land by
way of a phased strata plan”;462

increased capacity for development of common facilities: strata-lot own-

ers may benefit as “costly amenities such as clubhouses, swimming pools, ten-
nis courts, become economically feasible when shared between the occupiers
of several large buildings.”463

And commentators have found that phasing has the following disadvantages:

strictness in planning for common facilities: the “owner developer has to
make decisions and commitments about ‘common facilities,” ” notes a practice
guide, “that may not make economic sense down the road”;*6* and the act
makes it difficult to undo these decisions and commitments;

rigidity of procedural requirements: the enhanced consumer-protection
and governance provisions result in some rigid procedural requirements for
owner-developers, making it difficult to change things once the phasing pro-
cess is underway;*6>

people issues: this topic refers to the “continuing relationship between the
owner developer and the strata lot owners in the constructed phases,”466
which adds to the complexity of governing a strata property.

It's important to keep this broader view of the goals, advantages, and disadvantages
of phasing in mind as this chapter turns now to the details of British Columbia’s ap-
proach to phased strata plans.

462.
463.
464.
465.

466.

British Columbia Strata Property Practice Manual, supra note 9 at § 17.7.
Pavlich, supra note 458 at 43.
British Columbia Strata Property Practice Manual, supra note 9 at § 17.8.

See ibid at § 17.9 (“Once the Phased Strata Plan Declaration ... is filed at the land title office, it is
not easy to change. The timing of each phase needs to be carefully planned to reduce the need
for changes.”).

Ibid at § 17.10.

138

British Columbia Law Institute



Consultation Paper on Complex Stratas

History of phasing in British Columbia strata-property legislation
1966 Strata Titles Act

British Columbia’s first-generation act*¢” didn’t contain anything enabling a strata
property to be developed in phases.

1974-2000 Strata Titles Act to Condominium Act

Provisions enabling phased strata plans first appeared in the second-generation
act.*68 Part 2 of the 1974 act contained nine sections,*%® which addressed all four
topics highlighted for consideration in this chapter.

e Applying to deposit a phased strata plan. The act directed a registrar of

land titles to refuse to “accept a phased strata plan for deposit”47? unless it
was accompanied by a form called a Declaration of Intention to Create a
Strata Plan by Phased Development.4’! This declaration required the ap-
proval of an approving officer.472 The act also required each phase to be
“clearly identified”473 and each phase, upon deposit, to comply with general
requirements for strata plans.*74

Changing circumstances. The Declaration of Intention to Create a Strata
Plan by Phased Development required the applicant to set out the dates on
which the applicant planned to “elect whether or not to proceed with each
phase.”#7> Sometimes the circumstances surrounding a phased strata prop-
erty change, prompting the owner-developer to rethink its plans for devel-
oping the property. The 1974 act allowed the owner-developer to “apply to

467.
468.
469.
470.
471.
472.

473.
474.
475.

Supra note 13.

Supra note 14.

Ibid, ss 42-50.

Ibid, s 42 (2).

See ibid, fourth schedule, form E.

See ibid. The 1974 act defined “approving officer” to mean “(a) where the land affected by a stra-
ta plan is situated within a municipality, a person designated as approving officer by the council
of the municipality in which the land is situated; or (b) where the land affected by a strata plan is
not situated within a municipality, a person as approving officer by the regional board of the re-
gional district in which the land is situated” (ibid, s 1 (1)).

Ibid, s 42 (2) (b).
See ibid, s 42 (2) (c).
Ibid, fourth schedule, form E, s 3.
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the approving officer for an extension or extensions of time to make the
election.”#76 If the owner-developer ultimately decided not to proceed, it
was required to give notice broadly#’7 and the decision could be the subject
of a court proceeding over the impact of it on the phased strata property’s
common facilities.*’8

e Governance and phased strata plans. The 1974 act contained a special
governance rule for strata councils in phased strata plans. Whenever a
phase, “other than the first phase,” was deposited in the land title office, the
strata council was required, within three months of the date of deposit, to
“call a general meeting of the purchasers of strata lots included in that phase
of the strata plan.”47? At that meeting, “two additional members” of the stra-
ta council were to be elected “from among the purchasers” in the new
phase.*80 Those additional members maintained their membership in the
strata council “until the next annual general meeting of the strata corpora-
tion.”481

¢ Protecting the financial interests of owners in phased strata plans. The
1974 act’s protections for owners in a phased strata plan were largely con-
centrated on “major common facilities.”482 When such common facilities
were planned, special approval was required and the owner-developer was
called on to post security for their completion.#®3 Once common facilities
were constructed, the owner-developer continued to be liable to “contribute
to the common expenses attributable to the common facilities in proportion
to the unit entitlement of the phases not yet built.”484 The 1974 act also con-

tained a general safeguard against delays in proceeding with planned phas-
es_485

476.

477.
478.
479.
480.
481.
482.
483.
484.
485.

Ibid, s 43 (1). Extensions could only be up to one year; anything more required court approval
(ibid, s 43 (2)).

See ibid, s 43 (4).
See ibid, s 43 (5).
Ibid, s 49 (1).
Ibid, s 49 (2).
Ibid, s 49 (2).
Ibid, s 45 (1).
See ibid, s 45.
Ibid, s 44 (3).

See ibid, s 43 (7) (“Where the owner-developer does not proceed with the next phase within a
reasonable time or at a reasonable rate, the strata corporation may apply to the Court for an or-
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These provisions from the second-generation act remained substantially the same—
through the 1977 amendments*8¢ and the Condominium Act*87—until the advent of
the Strata Property Act in 2000.

Phases under the Strata Property Act

Introduction

Part 13 of the Strata Property Act contains 22 sections dealing with phases.*88 The
Strata Property Regulation adds seven more sections*8? and three forms associated
with phased strata plans.#0 And, finally, there are a number of cases that have a
bearing on how phases operate. This all adds up to a complex and detailed legal
framework.

The best way to get a handle on this complicated framework is to move thematically
through the key events that may arise in the life of a phased strata plan. These
themes are the four set out at the start of this chapter, which were also used to
structure the discussion of British Columbia’s legislative history for phased strata
plans. The Strata Property Act and the Strata Property Regulation represent a mix-
ture of continuity and new approaches in handling these four themes.

Applying to deposit a phased strata plan

Introduction

As is the case for any other kind of strata property, a phased strata is created when a
strata plan is deposited in the land title office. But, before a phased strata plan can be

der that the owner-developer complete the phase by a fixed date, or that he elect not to proceed
with that phase.”).

486. See supra note 15, ss 34 (amending rules on electing not to proceed to allow for applications for
other amendments to the declaration, notice to the strata corporation, and allocation of common
expenses attributable to common facilities to owner-developer), 35, 36, 37 (changing the trigger
for a general meeting of the strata corporation after the deposit of a phase after the first phase to
“(a) the date that 60% of the strata lots of the new phase have been conveyed by the owner-
developer, or (b) 9 months after the deposit of the strata plan for the new phase”).

487. See supra note 16, ss 77-91.
488. See supra note 1, ss 217-38.

489. See supra note 2, ss 13.1-13.6 (phased strata plans), 17.7 (transitional rules for phased devel-
opments).

490. See ibid, Form P (Phased Strata Plan Declaration), Form Q (Endorsement of Approval for Phased
Strata Plan), Form R (Endorsement for Common Facilities in Phased Strata Plan).
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deposited, two special requirements must be met. The owner-developer must pro-
vide public disclosure of its phasing plans in a document that goes by the name
Phased Strata Plan Declaration. And that declaration must be approved by a public
official called an approving officer.

Phased Strata Plan Declaration

The key document for phasing is a prescribed form known as a Form P Phased Strata
Plan Declaration.*®! The declaration contains three sections, which call for:

e adeclaration of intention “to create a strata plan by way of phased devel-
opment” on land that the owner-developer owns or holds a right to pur-
chase;

e adescription of the “plan of development”; and

e a listing of the dates on which the owner-developer intends to proceed with
each phase.#?

The second point, the description of the plan of development, requires a high level of
detail, setting out substantially how the owner-developer intends to proceed with
the phased strata development. The form indicates that the owner-developer should
provide the following information:

e aschedule setting out the number of phases in the order in which the phases will be
deposited and specifying any common facility to be constructed in conjunction with
a particular phase;

e asketch plan showing
o all the land to be included in the phased strata plan,
o the present parcel boundaries,
o the approximate boundaries of each phase, and
o the approximate location of the common facilities;

e aschedule setting out the estimated date for the beginning of construction and com-
pletion of construction of each phase;

e astatement of the unit entitlement of each phase and the total unit entitlement of the
completed development;

491. See ibid, Form P.
492. Ibid.
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e astatement of the maximum number of units and general type of residence or other
structure to be built in each phase.#93

Some of these items demand a more careful and intricate view of how the phased
strata property will be developed than may be apparent on first reading. Commenta-
tors have pointed in particular to the requirement to provide a statement of unit en-
titlement of each phase and of the total development. Since unit entitlement is, in
most cases, based on the habitable area of a strata lot, the “owner developer must
have a fairly complete and well-conceived plan for the entire project when preparing
the Phased Strata Plan Declaration.”4%4

Approval by an approving officer of a phased strata plan

The Phased Strata Plan Declaration must be deposited in the land title office. But the
act requires a registrar of land titles to accept the declaration only if certain condi-
tions are met.4%> One of these conditions is approval by an approving officer.#%

The act refers readers to the Land Title Act for a definition of approving officer.*9”
That act contains a definition of the term that lists various officials corresponding to
levels of local government.#?8 For example, the local government of a municipality
must designate an approving officer from one of these categories of people:

e the municipal engineer,
e the chief planning officer,
e some other employee of the municipality appointed by the municipal council, or

e aperson who is under contract with the municipality.*%°

493. Ibid.

494. British Columbia Strata Property Practice Manual, supra note 9 at § 17.11.
495. See supra note 1, s 221.

496. See ibid, s 221 (1) (b).

497. See ibid, s 1 (1) “approving officer” (“means an appropriate approving officer appointed under
the Land Title Act”).

498. See Land Title Act, supra note 100, s 1 “approving officer” (“means, as applicable, (a) the munici-
pal approving officer under section 77, (b) the regional district approving officer under section
77.1, (c) the islands trust approving officer under section 77.1, (d) the Provincial approving of-
ficer under section 77.2, (e) the Nisga’a approving officer under section 77.3, or (f) the treaty
first nation approving officer appointed under section 77.21”").

499. Ibid, s 77 (2).
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One of the responsibilities of an approving officer is the approval of subdivision
plans.>%0 Requiring approving-officer approval of a Phased Strata Plan Declaration
aligns the regulation of phasing with the regulation of subdivision.>%! This level of
oversight affords a degree of protection to the public and to purchasers, as the ap-
proving officer will examine whether the owner-developer has appropriate plans to
develop the phased strata property in a responsible manner.>02

The act requires each phase to be submitted to the approving officer for considera-
tion and approval.>93 Approval turns on substantial compliance “with the require-
ments for that phase as set out in the Phased Strata Plan Declaration.”>%* Additional
rules apply if the common facilities are included in the phase.50>

Approval of the first phase “expires after one year unless the first phase is deposited
before that time.”>% “This expiry date appears to be absolute,” notes a commentator,
“so the owner developer who misses the deadline will have to start over again with a
fresh application to the approving officer.”507

500. See ibid, s 83.

501. See Strata Property Act, supra note 1, s 228 (1) (a). See also Margaret C. Fairweather, “Conver-
sions, Phasing, Bare Land, Leasehold and Municipal Issues Under the Strata Property Act,” in
Continuing Legal Education Society of British Columbia, ed, Strata Property Act: Materials Pre-
pared for the Continuing Legal Education Seminar, The New Strata Property Act, Held in Vancou-
ver, B.C. on May 11, 2000 (Vancouver: Continuing Legal Education Society of British Columbia,
2000) 5.1 at 5.1.07 (“[T]he [Strata Property Act] does not set out any criteria to guide the ap-
proving officer in deciding whether or not to approve the Phasing Declaration. A court will likely
expect the approving officer to use criteria similar to those the approving officer uses in deciding
whether or not to approve a subdivision.”).

502. See e.g. City of Vancouver, “Submission Requirements and Processing Procedures for Phased
Strata Proposals,” online: <former.vancouver.ca/commsvcs/developmentservices/subdivision
/phasedstratareq.htm> (“As deposit of a phased strata plan is a form of subdivision, the
proposal will also be evaluated against the provisions of the City’s Subdivision By-law, with
respect to access, servicing and compliance with other relevant by-laws, such as the Vancouver
Building By-law, at the proposed phase boundaries. Based on this review, it may be necessary to
register legal agreements at the time of the Phase 1 strata plan approval, to address issues such
as reciprocal access between phases, or non-compliance with the Vancouver Building By-law at
phase boundaries.”).

503. See supra note 1,s 221 (1) (b).

504. Ibid, s 224 (2).

505. See ibid, ss 223, 225.

506. Ibid, s 222 (2).

507. Fairweather, supra note 501 at 5.1.08.
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Upon deposit, the phased strata plan must also comply with general land-title re-
quirements for strata plans.>08

The approving officer can make an appearance later in the phasing process, if events
have caused the owner-developer to seek some changes to its plan to develop sub-
sequent phases. The act’s requirements in dealing with changing circumstances are
the subject of the next portion of this chapter.

Changing circumstances—amending the Phased Strata Plan
Declaration

Introduction

The detailed plan for developing a strata property in phases that is set outin a
Phased Strata Plan Declaration may sometimes be affected by events beyond the
control of the owner-developer. For example, market conditions may change, result-
ing in a drying up of demand for the kind of development that was projected or in
the tightening up of available financing for the project. When circumstances change,
the owner-developer may wish to delay the implementation of planned phases,
change aspects of a phased development, or give up on the project altogether. But
the owner-developer doesn’t have a free hand to do any of these things. Each of the-
se actions must be carried out in accordance with a detailed set of rules. And carry-
ing any of them out, even in complete accordance with the rules, can still bring fi-
nancial consequences for the owner-developer.

Extending the time to make an election to proceed

The Phased Strata Plan Declaration contains the dates on which an owner-developer
is to elect whether or not to proceed with a phase. As the word elect implies, the act
gives the owner-developer some options on how to proceed. The owner-developer
may simply decide to develop the phase as it was mapped out in the declaration. On
the other hand, the owner-developer may choose not to proceed with the phase.
This option is discussed as the next topic for this chapter.>0°

If the owner-developer does nothing, and the date for making the election passes,
then the act says that by default the owner-developer is “conclusively deemed to

508. See supra note 1, s 244.
509. See below at 148-49.
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have elected to proceed” with the development of a phase on the date contained in
the declaration.>10

The final option under the legislation is for the owner-developer to extend the time
for making an election. An extension is not automatic: the owner-developer has to
“apply to an approving officer for an amendment [to the Phased Strata Plan Declara-
tion] extending the time in which to make the election.”>11

The decision whether to grant an extension appears to be a largely discretionary de-
cision for the approving officer. But the act does provide that an “approving officer
must not allow a declaration to be amended to extend the time for the election”:

e more than once, or

o for more than one year from the date stated in the declaration. .. .512

These two conditions may be overridden by a court order.513

Electing not to proceed

The owner-developer may elect not to proceed with a phase. In these cases, the act
provides both procedural and substantive safeguards for strata-lot owners in the
earlier phases of the development.

The owner-developer must give written notice to both the strata corporation and
the approving officer of its election not to proceed.>* The owner-developer is also
required to file notice of the election, “together with a reference plan” for the re-
mainder parcel of land, with the registrar of land titles.>15

In addition to these procedural protections, the act also addresses some substantive
issues that may arise from an election not to proceed. These substantive issues con-
cern certain expenses and general unfairness to the strata corporation.

510. Supra note 1, s 231.
511. Ibid, s 232 (1).

512. Ibid, s 232 (2).

513. See ibid, s 232 (2), (3).
514. See ibid, s 235 (1) (a).

515. Ibid, s 235 (1) (b) (the reference plan must comply with section 100 (1) (a) of the Land Title Act,
supra note 100).
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If the phased strata property has “common facilities [that] have been constructed in
the existing phases,”>1¢ then “the Supreme Court may order” the owner-developer to

e contribute to the expenses of the strata corporation that are attributable to the
common facilities as if the owner developer had elected to proceed, and

e pay money, post a bond, provide a letter of credit or provide other security for the
owner developer’s share of the expenses of the strata corporation under [the previ-
ous bullet point].517

The strata corporation is also authorized to apply to court for a determination
“whether the owner developer’s election not to proceed is unfair to the strata corpo-
ration.”518 Although this section of the act has been cited in a number of court cas-
es,>1? these cases have not established conclusively what amounts to “unfairness” in
these circumstances.

If the court decides that the election is unfair then it “may make one or both of the
following orders”:

e that the owner developer complete whatever common facilities the court considers
equitable;

e that some or all of the security provided for the common facilities be paid as provid-
ed by the court.520

516. Supra note 1, s 235 (4) (a) (the court application may also be pursued if “the strata corporation
has become contractually obligated to contribute toward the operating costs of common facili-
ties on a separate parcel”). Common facilities, a defined term under the act, are discussed in more
detail below at 158-61.

517. Ibid, s 235 (3) (the order may be made “on application of the owner developer or the strata cor-
poration,” but the application must be made, in either case, “within 2 years of the receipt of no-
tice” described earlier in the text).

518. Ibid, s 235 (5).

519. See The Owners, Strata Plan LMS 1564 v Odyssey Tower Properties Ltd, 2009 BCSC 1024, 97 BCLR
(4th) 180; Strata Plan LMS 1564 v Odyssey Tower Properties Ltd, 2008 BCCA 509, 87 BCLR (4th)
21; Owners v Lark Odyssey Project Ltd, 2008 BCSC 316, (sub nom Strata Plan LMS 1564 v Lark Od-
yssey Project Ltd) 82 BCLR (4th) 178; Kornfeld v Intrawest Corp, 2005 BCSC 162, 29 RPR
(4th) 61.

520. Supra note 1, s 235 (6).
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Other amendments to the declaration

The act contains a procedure for other amendments to a Phased Strata Plan Declara-
tion.521 [t is similar, in many respects, to the act’s treatment of elections not to pro-
ceed.

The owner-developer doesn’t have complete freedom to amend the declaration.
Amendments are subject to a mix of procedural and substantive safeguards similar
to those applicable to elections not to proceed.

The owner-developer must apply “to an approving officer for approval of the
amendment.”522 If the proposed amendment reduces the unit entitlement of a sub-
sequent phase and “common facilities have been constructed in the existing phas-
es,”523 then “the approving officer may require the owner developer to contribute to
the expenses of the strata corporation that are attributable to the common facilities
as if the unit entitlement in the subsequent phase had not been reduced.”>24

The legislation also provides for two court applications. The first relates to the cost-
sharing issue noted in the previous paragraph. It authorizes a strata corporation to
apply to the supreme court for an “order that the owner developer pay money, post
a bond, provide a letter of credit or provide other security for the owner developer’s
share of the expenses of the strata corporation.”>2>

The other court application deals with unfairness. If the court decides “the amend-
ment to the Phased Strata Plan Declaration significantly alters the common facilities
to be built in a subsequent phase in a way that is unfair to the strata corporation,”>26
then it may “make one or both of the following orders”:

521. See ibid, s 233.
522. Ibid, s 233 (1).

523. Ibid, s 233 (3) (a). The approving officer may also order the owner-developer to contribute to
expenses if “the strata corporation has become contractually obligated to contribute toward the
operating costs of common facilities on a separate parcel” (ibid, s 233 (3) (b)).

524. Ibid, s 233 (2). The approving officer may not require a contribution if the strata corporation and
the owner-developer enter into an agreement on this issue (see ibid, s 233 (2)). Such an agree-
ment “must be approved by a resolution passed by a 3/4 vote at an annual or special general
meeting, and for the purposes of that 3/4 vote, the owner developer is not an eligible voter”
(ibid, s 233 (7)).

525. Ibid, s 233 (4).
526. Ibid, s 233 (5).
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e that the owner developer complete whatever common facilities the court considers
equitable;

e that some or all of the security provided for the common facilities be paid as provid-
ed by the court.527

Governance and phased strata plans

Introduction

Changing circumstances will clearly pose difficulties for any phased strata develop-
ment. But legal issues will also arise even in cases in which the phased strata proper-
ty unfolds exactly as planned. These issues largely come about from the different in-
terests of owner-developers and strata-lot owners. Managing those different inter-
ests while providing for the transition over control and governance from an owner-
developer to strata-lot owners and dealing with the integration of phases subse-
quent to the first phase into the strata corporation calls for a highly sophisticated
and detailed set of rules.

There are special challenges to strata governance that arise during the early life of
any strata property. Upon deposit of a strata plan, the owner-developer becomes the
registered owner of each of the strata lots in the development. This gives the owner-
developer complete control over the strata corporation. Over time, this control slips
away, as more and more strata lots are sold to individual owners.

But there will be a period during which the owner-developer is essentially able to
dominate the strata corporation. There is an obvious tension here between the
short-term interests of the owner-developer (primarily in marketing and selling off
the remaining strata lots) and the longer-term interests of the incoming owners. The
Strata Property Act pays heed to this tension, setting out a detailed and complex
group of rules in part 3.

The governance challenges that part 3 addresses are only amplified when a strata
property is developed in phases. As each new phase comes into being it must be in-
tegrated into the existing strata corporation. Special rules have been developed in
the act and the regulation that attempt to adapt part 3 to this task.

Owner-developer’s responsibilities

Part 3 of the act gives an owner-developer specific governance responsibilities at
various points in the early life of a strata property. In the time before the strata cor-

527. Ibid, s 233 (6).

British Columbia Law Institute 149



Consultation Paper on Complex Stratas

poration’s first annual general meeting, the owner-developer “must exercise the
powers and perform the duties of a [strata] council.”>28 The act requires the owner-
developer—in exercising its powers and performing its duties—to

e acthonestly and in good faith with a view to the best interests of the strata corpora-
tion, and

e exercise the care, diligence and skill of a reasonably prudent person in comparable
circumstances.529

Specifically, it “must make reasonable efforts to pursue any remedies under warran-
ties in existence with respect to the construction of the common property and com-
mon assets.”530

After the first strata lot is conveyed, the owner-developer must, among other things,
establish the strata corporation’s contingency reserve fund>3! and prepare the strata
corporation’s interim budget.532

Later, the owner-developer “must hold the first annual general meeting during the
6 week period that begins on the earlier of”

o the date on which 50% plus one of the strata lots have been conveyed to purchasers,
and

o the date that is 9 months after the date of the first conveyance of a strata lot to a pur-
chaser.533

The owner-developer is required to “place” before this meeting a lengthy series of
documents relating to the operation of the strata from the date of its creation to the
date of the annual general meeting.53* The annual general meeting must also consid-

528. Strata Property Act, ibid, s 5 (1).
529. Ibid, s 6 (1).

530. Ibid, s 6 (2).

531. See ibid, s 12.

532. See ibid, s 13.

533. Ibid, s 16 (1).

534. 1bid, s 20 (2) (“At the first annual general meeting, the owner developer must (a) place before
the meeting and give the strata corporation copies of all of the following: (i) all plans that were
required to obtain a building permit and any amendments to the building permit plans that were
filed with the issuer of the building permit; (ii) any document in the owner developer’s posses-
sion that indicates the actual location of a pipe, wire, cable, chute, duct or other facility for the
passage or provision of systems or services, if the owner developer has reason to believe that
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er and approve the strata corporation’s first annual budget.535 Within one week of
the annual general meeting, the owner-developer must “transfer control of the stra-
ta corporation’s money” and “deliver” keys and other means of access to strata
buildings to the strata council.>36

As would be expected, the owner-developer of a phased strata plan has to meet all
these requirements with respect to the first phase.>37 The interesting question is
whether—and to what extent—the owner-developer will be bound by these re-
quirements for subsequent phases. This question is answered in the Strata Property
Regulation.

In giving its answer, the regulation distinguishes between a phased strata corpora-
tion that has not held its first annual general meeting by the time a new phase has
been deposited in the land title office and a phased strata corporation that has held
its first annual general meeting by this time.

In the former case, “the requirements of Part 3 of the Act” are made to apply general-
ly “to the new phase as if it were the first phase of a phased strata plan”—subject to
a detailed series of modifications that are meant to ensure that the provisions of the
act are in sync with the phasing process.538

the pipe, wire, cable, chute, duct or other facility is not located as shown on a plan or plan
amendment filed with the issuer of the building permit; (iii) all contracts entered into by or on
behalf of the strata corporation; (iv) any disclosure statement required by the Real Estate Devel-
opment Marketing Act or section 139 of this Act; (v) the registered strata plan as obtained from
the land title office; (vi) names and addresses of all contractors, subcontractors and persons who
supplied labour or materials to the project, as required by the regulations; (vii) all warranties,
manuals, schematic drawings, operating instructions, service guides, manufacturers’ documen-
tation and other similar information respecting the construction, installation, operation, mainte-
nance, repair and servicing of any common property or common assets, including any warranty
information provided to the owner developer by a person referred to in paragraph (vi); (viii) all
records required to be prepared or retained by the strata corporation under section 35; (ix) any
other records required by the regulations, and (b) place an annual budget, prepared in accord-
ance with section 21, before the meeting for approval.”).

535. See ibid, s 21.
536. Ibid, s 22.
537. See Strata Property Regulation, supra note 2,s 13.4 (1).

538. 1bid, s 13.4 (3) (“If the first annual general meeting of the strata corporation established by the
deposit of the first phase of a phased strata plan has not yet been held at the time that a new
phase is deposited, the requirements of Part 3 of the Act apply to the new phase as if it were the
first phase of a phased strata plan, but (a) in respect of the application of sections 7 to 14 and 16
of the Act, the reference to the first conveyance of a strata lot must be interpreted as a reference
to the first conveyance of any strata lot in the strata plan, (b) in respect of the application of sec-
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The latter case yields a still more complicated approach. In this case, the phased
strata corporation has held its first annual general meeting by the time a subsequent
phase has been deposited, but, upon deposit of a new phase, the act still requires the
owner-developer to go through many of the steps generally required for a new stra-
ta corporation.>3? In particular, an owner-developer is required (among other
things) to contribute an amount to the strata corporation’s contingency reserve fund
in respect of the subsequent phase, prepare an interim budget, to turn over key doc-
uments, and provide access to financial records. But some of these requirements are
subject to the timing of the strata corporation’s budget. If the “strata corporation es-
tablished by the deposit of the strata plan for the first phase of a phased strata plan
has approved a budget at an annual general meeting before the deposit of a new
phase,” then somewhat different rules apply.>40

Annual general meeting after deposit of subsequent phase

When each phase (except for the first phase) of a phased strata plan is deposited in
the land title office, “the strata corporation must hold an annual general meeting
during the 6 week period that begins on the earlier of”:

e the date on which 50% plus one of the strata lots in the new phase have been con-
veyed to purchasers, and

e the date that is 6 months after the deposit of the new phase.>*!

Commentators have noted, “technically speaking, the deposit of a new phase creates
a new strata corporation, [but] that strata corporation is automatically amalgamated

tion 12 of the Act, the owner developer is not required to establish a separate contingency re-
serve fund for the new phase, but must pay the required amount into the contingency reserve
fund of the strata corporation established by the deposit of the first phase of the phased strata
plan, (c) in respect of the application of section 13 of the Act, the interim budget referred to in
section 13 (1) (a) of the Act must be for the 12 month period following the deposit of the new
phase rather than for the 12 month period following the first conveyance of a strata lot to a pur-
chaser, (d) in respect of the application of section 14 of the Act, the period referred to in sec-
tion 14 (1) must be interpreted as the period following the deposit of the new phase until the
annual general meeting required under section 230 of the Act, and (e) in respect of the applica-
tion of sections 20 (2) (a) and 22 (b) of the Act, the reference to the annual general meeting in
those sections must be interpreted as a reference to the annual general meeting required under
section 230 of the Act.”).

539. 1bid, s 13.4 (4) (“sections 6 (2), 12,13, 14, 18, 20 (2) (a) and (3), 22 (b) and 23 of the Act apply to
the new phase as if it were the first phase of a phased strata plan”).

540. 1bid, s 13.4 (5). See below at 155-57 for further discussion of budgets and finances.
541. Strata Property Act, supra note 1, s 230.
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with the strata corporation previously created when the developer filed the first
phase of the strata plan.”542 This requirement to hold a general meeting of owners
within the time frame set out in the act is part of the process to integrate new phases
into the existing strata corporation.

Section 20 of the act—which contains a long list of documents that must be placed
before the annual general meeting—gives a good indication of the content and
agenda for this meeting.>3 A special rule for electing new strata-council members at
this annual general meeting must also be borne in mind.

At this annual general meeting “2 additional members of the council must be elected
from the owners of strata lots in the new phase to hold office until the next annual
general meeting of the strata corporation.”>#4 If electing these two additional council
members would put the strata council over its maximum number of members, then
the regulation steps in to allow the council to expand to the size needed to accom-
modate the new members until the strata corporation’s next annual general meet-
ing.545

Budgets and finances in a phased strata plan

Integrating new phases into a strata corporation’s finances can be as difficult as in-
tegrating new phases into a strata corporation’s governance. As discussed above, the
act requires an owner-developer to prepare first an interim budget (following the
first conveyance of a strata lot) and a first annual budget (for approval at the strata’s
first annual general meeting).>46 The Strata Property Regulation adapts these re-
quirements in complex ways for application to subsequent phases (after the first) in
a phased strata plan.

The rules on budgets and contributions to the contingency reserve fund turn on the
timing of the deposit of the new phase.

542. Mangan, supra note 9 at 502.

543. See supra note 534 for a list of the documents that the owner-developer must place before the
annual general meeting.

544. Strata Property Regulation, supra note 2, s 13.5 (1).

545. See ibid, s 13.5 (3) (“Any limit on the size of council set out in the bylaws is deemed to be in-
creased temporarily by one or 2 to accommodate the temporary addition of a member or mem-
bers under this section.”).

546. See supra note 1, ss 13, 21.
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If the new phase is deposited in the land title office before the strata corporation has
held its first annual general meeting, then:

e “the owner developer is not required to establish a separate contingency re-
serve fund for the new phase, but must pay the required amount into the
contingency reserve fund of the strata corporation established by the depos-
it of the first phase of the phased strata plan”;547 and

e “the interim budget referred to in section 13 (1) (a) of the Act must be for
the 12 month period following the deposit of the new phase rather than for
the 12 month period following the first conveyance of a strata lot to a pur-
chaser.”548

If the new phase is deposited after the strata corporation has held its first annual
general meeting but the strata corporation has not approved a budget, then:

e “the owner developer is not required to establish a separate contingency re-
serve fund for the new phase, but must pay the required amount into the
contingency reserve fund of the strata corporation established by the depos-
it of the first phase of the phased strata plan”;54° and

e “the interim budget referred to in section 13 (1) (a) of the Act must be for
the 12 month period following the deposit of the new phase rather than for
the 12 month period following the first conveyance of a strata lot to a pur-
chaser.”550

If the new phase is deposited after the strata corporation has held its first annual
general meeting and the strata corporation has approved a budget, then:

e “the owner developer must calculate the contribution to the contingency re-
serve fund required under section 12 of the Act as a percentage of the esti-
mated annual operating expenses as set out in the interim budget for the
new phase of the strata plan only”;>1

547. Strata Property Regulation, supra note 2, s 13.4 (3) (b). The “required amount” is established by
formulas set out in Strata Property Act, supra note 1, s 12, which vary based on the time of the
first conveyance of a strata lot.

548. Strata Property Regulation, supra note 2, s 13.4 (3) (c).
549. Ibid, s 13.4 (4) (a).

550. Ibid, s 13.4 (b).

551. Ibid, s 13.4 (5) (b).

154 British Columbia Law Institute



Consultation Paper on Complex Stratas

e “the interim budget referred to in section 13 (1) (a) of the Act must be based
on the budget approved by the strata corporation”;>>2 and

¢ “in addition to the copy of the interim budget required to be delivered under
section 13 (1) (b) of the Act, the owner developer must deliver a copy of the
most recent strata corporation budget to each prospective purchaser of a
strata lot in the new phase before the prospective purchaser signs an
agreement of purchase and sale.”>3

Case law has established that the owner-developer must prepare the interim budget
to apply to the whole strata corporation, even in cases in which a new phase is de-
posited after the strata corporation has approved its first annual budget.>5* To deal
with any disruption this may cause, “the Act attempts to respect the budget adopted
at the annual general meeting by requiring that the new interim budget, which the
owner developer must prepare, be based on the budget adopted at that annual gen-
eral meeting.”>55

In addition to these complex rules for phased-strata budgets, broader financial is-
sues are also at play in the legislation. The final theme on the phased-strata legal
framework looks at these issues.

Protecting the financial interests of owners in a phased strata
plan

Introduction

The main policy goals of phasing legislation are financial in nature. Allowing a strata
property to be developed in phases gives an owner-developer access to cash flows
and financing that otherwise would not be available. It also gives an owner-
developer enhanced flexibility to respond to changes in market conditions.

But these advantages for an owner-developer can run counter to the interests of
strata-lot owners in a phased strata plan. If the owner-developer has the complete
freedom to respond to changes in circumstances in any way it sees fit, then the re-

552. Ibid, s 13.4 (5) (a).
553. Ibid, s 13.4 (5) (c).

554. See Owners, Strata Plan KAS 3485 v 0703008 B.C. Ltd, 2011 BCSC 1655 at paras 16-20, [2011]
BCJ No 2327 (QL) [0703008 B.C. Ltd], Barrow ]. See also British Columbia Strata Property Practice
Manual, supra note 9 at § 17.27.

555. 0703008 B.C. Ltd, supra note 554 at para 18.
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sulting strata property may differ markedly from the development that owners
thought they were buying into. This could have a significant financial impact on
those owners.

So the act tries to strike a balance between preserving some flexibility for owner-
developers and providing some protection to strata-lot owners’ financial interests.
The act’s rules are not focussed evenly on all aspects of the phasing process. Instead,
the focal point is major amenities—called common facilities—proposed or devel-
oped in connection with the phased strata. Heightened protection appears when a
phased strata property has common facilities.

In addition to potential conflicts between an owner-developer and strata-lot owners,
the perennial problem of allocating expenses fairly in a complex strata also arises in
phased stratas and should be paid some heed.

Security for common facilities

One of the advantages of developing a strata property in phases is that it makes
amenities more affordable. Buyers in early phases may make their decisions in part
on the expectation that the strata property will ultimately contain the proposed
amenities. The act takes special care to protect these expectations.

The act’s term for amenities in a phased strata development is common facilities.
This concept only appears in part 13 of the act, in connection with phased strata
plans. The act defines the term in three steps:

o first, there is a generic description of a common facility as “a major facility in
a phased strata plan”;

¢ then, for greater clarity, the definition goes on to list amenities that are
common facilities, “including a laundry room, playground, swimming pool,
recreation centre, clubhouse or tennis court”;

¢ and, finally, the definition closes with an important qualifier: “if the facility
is available for the use of the owners.”556

Commentators have emphasized that this “definition is very broad, and may include
things that are not necessarily common property.”>57 There isn’t much case law that
has interpreted the act’s definition of common facilities. One case that did give sus-

556. Supra note 1, s 217.
557. British Columbia Strata Property Practice Manual, supra note 9 at § 17.12.
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tained consideration to it concluded that hot tubs in a ski lodge were common facili-
ties, noting “[f]acilities like this are optional and are important or significant to the
owners in enhancing the overall quality of the development.”>8

One commentator has speculated that “a ‘common facility’ may now [under the Stra-
ta Property Act] include a major facility that is available for the use of only some of
the owners (e.g., a meeting room in one of the phases).”>5° Another commentator has
said that the definition’s wording has the effect of “exclud[ing] facilities that may be
for the benefit, but not the use, of owners.”560

When “a common facility is to be constructed in conjunction with a phase of a strata
plan,”s61 then the approving officer’s review must take account of two matters. The
approving officer “must approve the phase” if the owner-developer meets one of the
following conditions:

o the owner developer fulfills the requirements of section 223, or

o the common facility is at least 50% completed, as verified by the certificate of a reg-
istered architect or professional engineer.>62

The reference to “section 223" in the first bullet point leads the reader to the act’s
detailed requirements for posting security for the performance of an owner-
developer’s declaration to construct common facilities. “If common facilities are to
be constructed in a phase other than the first phase, or constructed on a separate
parcel,” then the owner-developer must either

558. The Owners, Strata Plan NES 97 v Timberline Developments Ltd, 2010 BCSC 1811 at para 25, 100
RPR (4th) 114, Harris ], affd 2011 BCCA 421, 24 BCLR (5th) 234.

559. Scott D Smythe & EM (Lisa) Vogt, eds, McCarthy Tétrault’s Annotated British Columbia Strata
Property Act (Toronto: Canada Law Book, 2014) (loose-leaf release no 18, June 2015) at SPA-243
(noting that “previous legislation defined a ‘common facility’ as being available for the use of ‘all’
owners”).

560. Fairweather, supra note 501 at 5.1.04 (“For example, if the owner developer constructs extra off-
street parking stalls, and intends the strata corporation to rent them to non-owners, with the
rental income accruing to owners, the parking stalls will not come under the definition of ‘com-
mon facility.” As a result, the approving officer does not have the authority to require the owner
developer to provide security for the construction of the parking stalls, even though the lure of
the rental income may be materially significant to prospective purchasers.”).

561. Strata Property Act, supra note 1, s 225 (1).
562. Ibid, s 225 (2).
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e [post] abond, an irrevocable letter of credit or other security in an amount that, in
the opinion of the approving officer, is sufficient to cover the full cost of constructing
the common facility, including the cost of the land, or

e [make] other arrangements, satisfactory to the approving officer, to ensure the com-
pletion of the common facility.>63

If the owner-developer takes neither of these steps, then the approving officer will
not approve the Phased Strata Plan Declaration.564

If the owner-developer decides to post any of the financial instruments listed in the
first bullet point as security, then that security is held by the local government of the
municipality in which the strata is located.>6>

The act has detailed provisions on the release of security. They can be boiled down
to requiring the release of security if

e the common facility is “substantially completed,”566

¢ the strata corporation’s elected strata council enters into an agreement with
the owner-developer “for the completion of the common facilities and the
release of the security is authorized by a resolution passed by a 3/4 vote at
an annual or special general meeting,”>¢7 or

e the supreme court orders that the security be released.>68

“[1]f a common facility is not substantially completed within the time for completion
set out in the Phased Strata Plan Declaration,” then the strata corporation’s (or a

563. Ibid, s 223 (1).
564. See ibid, s 223 (1).

565. See ibid, s 223 (2) (“The bond, irrevocable letter of credit or other security required under sub-
section (1) (a) must be drawn in favour of, and must be held by, (a) the municipality in which the
land is located, (b) the regional district in which the land is located if the land is not located in a
municipality and is neither Nisga’a Lands nor treaty lands of a treaty first nation, (c) the Nisga’a
Village if the land is located within Nisga’a Village Lands, (d) the Nisga’a Nation if the land is Nis-
ga’a Lands other than Nisga’a Village Lands, or (e) the treaty first nation if the land is located
within the treaty lands of that treaty first nation.”).

566. 1bid, s 226 (1) (a) (substantial completion must be “verified by the certificate of a registered ar-
chitect or professional engineer”).

567. Ibid, s 226 (1) (b). The owner-developer “is not an eligible voter” for the purpose of this resolu-
tion (ibid, s 226 (2)).

568. See ibid, s 226 (1) (c), (d).
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strata-lot owner’s) remedy is to apply to court “for one or both of the following or-
ders”:

e that the owner developer complete whatever common facilities the court considers
equitable;

e that some or all of the security provided for the common facilities be paid as provid-
ed by the court.569

A leading practice guide has noted that “[r]eported decisions dealing with an appli-
cation for release of security are rare or non-existent. ... [T]o succeed in an applica-
tion for release of security without having built the common facility in the absence of
consent by the strata corporation, an owner developer would have to establish a
very good reason.”>70

The owner-developer’s contribution to common expenses

An owner-developer is required to make a contribution to a phased strata corpora-
tion’s common expenses “until all phases of a phased strata plan have been deposit-
ed.”>71 This contribution only relates to “the expenses of the strata corporation that
are attributable to the common facilities.”>”2 The extent of the contribution is deter-
mined by making the following calculation:>73

unit entitlement of strata lots
in phases not deposited expenses attributable to
unit entitlement of strata lots in all the common facilities
phases whether deposited or not

The purpose of this provision is to strike a balance between the interests of “early
purchasers in a phased development and the owner developer (who is, in effect, a
proxy for future purchasers)” by attempting to ensure that the general formula for
cost sharing in a strata corporation “does not unfairly burden the early purchasers
with operating and maintenance costs of major facilities ultimately intended for all
phases of the development.”>74

569. Ibid, s 226 (5).

570. British Columbia Strata Property Practice Manual, supra note 9 at § 17.19.
571. Strata Property Act, supra note 1,s 227 (1).

572. Ibid, s 227 (1).

573. Ibid, s 227 (2).

574. Smythe & Vogt, supra note 559 at SPA-251.
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In this respect, the provision addresses another consequence that flows from the en-
couragement phasing lends to the development of amenities in a strata property. Ef-
fectively, it targets the flip side of the issue discussed in the preceding pages. The
provisions regarding security for common facilities safeguard owners’ expectations
that amenities will be built in subsequent phases; the provisions on an owner-
developer’s contribution to common expenses protect the expectation that owners
in subsequent phases will come to share the burden of paying for those amenities.

Cost sharing and phases

This consultation paper has had a consistent focus on how costs are shared and allo-
cated in a complex strata. The discussion of both sections and types began by ac-
knowledging that the “general rule under the SPA is that within a strata corporation
‘you are all in it together.’ ”>7> This general rule is made manifest in sections 99 and
108 of the Strata Property Act, which set out formulas for calculating strata fees and
special levies. These formulas are based on a strata lot’s unit entitlement (which will
be determined in the vast majority of cases by the habitable area or total area occu-
pied by the strata lot).

The discussion of sections and types highlighted cases in which the rigid application
of the general rule on cost sharing could cause unfairness. So the act allows strata
corporations to employ sections and types when a strata property features, for ex-
ample, strata lots being put to significantly different uses or strata lots with signifi-
cantly different architectural characteristics.

It’s not hard to imagine how similar concerns around the application of the general
rule could crop up in a strata property that was developed in phases. For example, if
a building constructed in an early phase were to require extensive repairs, strata-lot
owners in other buildings developed in later phases may question the fairness of a
rule that makes them as responsible as the affected owners to contribute funds to
pay for those repairs.>7¢

But phased strata plans differ from sections and types in one key respect. As one
commentator put it, “[p]hasing alone does not constitute an exception to the general
rule” on cost sharing under the act.>77

575. Alvarez, supra note 84 at para 35. See above at 22-28 for a general discussion of cost sharing.
576. See e.g. Terry, supra note 92.
577. Mangan, supra note 9 at 508.
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So a phased strata corporation that wishes to share costs based on some formula
other than the one provided for by the general rule will have to employ one of the
tools that the act provides for varying the general rule. The creation of sections or
types may be options in appropriate cases. But the word appropriate has to be high-
lighted here. Creating sections or types requires fulfilling certain conditions that are
spelled out in detail in the legislation, regulation, and case law.578 The fact that a
strata property was developed in phases doesn’t automatically mean that these con-
ditions will be met in a given case.

This means that strata properties that were developed in phases and that wish to al-
ter the general rule for allocating expenses may, in many cases, have little choice but
to rely on section 100 or section 108 (2) (b). These sections allow a strata corpora-
tion to alter the basis for calculating strata lots’ contributions to strata fees (section
100) or a special levy (section 108 (2) (b)). The catch is that both sections require
that new basis to be approved by a resolution passed by a unanimous vote. For a
phased strata plan, which will almost by definition be a strata property with a large
number of strata lots, this requirement may, in the ordinary course, prove to be a
very difficult hurdle to clear.

And, in addition to the ordinary course, the Strata Property Regulation supplies a
special rule that further restricts a strata corporation from changing the basis for
sharing common expenses under section 100.57° This special rule only applies “if an
owner developer is in compliance with the dates for the beginning of construction of
each phase as set out in the Phased Strata Plan Declaration or amended Phased Stra-
ta Plan Declaration.”580 If that is the case, then the strata corporation needs the own-
er-developer’s “written consent” to pass a resolution under section 100 or it needs
to wait until

e “the annual general meeting held following the deposit of the final phase” or

578. For sections, see Strata Property Act, supra note 1,s 191 (1) (“A strata corporation may have sec-
tions only for the purpose of representing the different interests of (a) owners of residential
strata lots and owners of nonresidential strata lots, (b) owners of nonresidential strata lots, if
they use their strata lots for significantly different purposes, or (c) owners of different types of
residential strata lots.”) and Strata Property Regulation, supra note 2, s 11.1 (“For the purposes
of section 191 (1) (c) of the Act, the following are the different types of residential strata lots:

(a) apartment-style strata lots; (b) townhouse-style strata lots; (c) detached houses.”). For types,
see Strata Property Regulation, ibid, ss 6.4, 11.2 and Smith, supra note 407 at para 10 (“ ‘type’
should be taken to denote the character or form of structure”).

579. See supra note 2,s 13.3.
580. Ibid, s 13.3 (1).
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e the owner-developer makes “an election not to proceed under section 235
or 236 (2) of the Act.”581

Phases in other jurisdictions

British Columbia isn’t the only jurisdiction to have legislation enabling and regulat-
ing phased strata plans. Such legislation is also found in other Canadian provinces
and in Australia. The sections that follow briefly review the legislation in force in se-
lected jurisdictions within these two countries. Their differing approaches to phas-
ing sheds some light on the issues and options for reform facing British Columbia.

Canada

Most Canadian provinces allow phasing.

Alberta and Saskatchewan

Alberta>82 and Saskatchewan583 each allow and regulate phased strata-property de-
velopments with a combination of legislation and regulations.

Although rules in these two provinces differ in their details, they share several broad
ideas with each other (and also with British Columbia’s approach to phased strata
plans). Like British Columbia, Alberta and Saskatchewan both require extensive dis-
closure of a plan of phased development on a prescribed form analogous to the
Phased Strata Plan Declaration.>84 Like British Columbia, Saskatchewan requires the
proposal to create a phased strata plan to be reviewed and approved by a govern-
ment official before it is deposited in the land title office.>8> Alberta doesn’t impose
such a requirement.

581. Ibid, s 13.3 (1). A similar restriction applies to the amending of bylaws dealing with “(a) the
keeping or securing of pets; (b) the restriction of rentals; (c) the age of occupants; (d) the mar-
keting activities of the owner developer which relate to the sale of strata lots in the strata plan”
(ibid, s 13.3 (2)).

582. See Condominium Property Act, RSA 2000, ¢ C-22, s 19; Condominium Property Regulation, Alta
Reg 168/2000, ss 32-45.

583. See The Condominium Property Act, 1993, supra note 198, ss 16-24; The Condominium Property
Regulations, 2001, RRS c C-26.1 Reg 2, forms [, ], K, M, Q.

584. See Condominium Property Regulation, supra note 582, s 35 (phased development disclosure
statement); The Condominium Property Act, 1993, supra note 198, ss 16 (developer’s reserva-
tion), 17 (replacement plan).

585. See The Condominium Property Act, 1993, supra note 198, s 16 (3)-(5) (approval by minister of
justice). This power may be delegated to a registrar or deputy registrar of land titles (see ibid,
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Saskatchewan requires (similar to British Columbia) that an owner-developer post
security for the completion of common facilities.>8¢ Alberta lacks such a provision.
Instead, its legislation relies on the courts to provide a remedy when the develop-
ment does not proceed as planned.>87

Manitoba and Ontario

Ontario has a detailed and complex legal framework for phasing.>88 Recent amend-
ments to Manitoba’s legislation have brought its approach to phasing into line with
Ontario’s.>®® Both provinces approach phasing in ways similar to British Columbia’s
system in many of their goals and substantive aspects, but they also differ from Brit-
ish Columbia’s rules in a number of respects.

Unlike British Columbia—which allows an owner-developer to deposit a special type
of strata plan (a phased strata plan) in the land title office at the start of the pro-
cess—Ontario’s and Manitoba’s phasing process begins with the registration of a
standard declaration and description for a condominium corporation.>? In order to
create a phase, the declarant goes through a process of amending the declaration>9?
and the description.592

s 22 (2)).

586. See ibid, ss 16 (4) (a) (“security as prescribed by the regulations that is for the purpose of
providing a remedy to owners where the developer fails to complete the common facilities or
the units as described in the declaration”), 16 (5) (a). See also The Condominium Property Regu-
lations, 2001, supra note 583, ss 16-20.

587. See Condominium Property Regulation, supra note 582, s 36 (5)-(8).
588. See Condominium Act, 1998, SO 1998, c 19; General Regulation, O Reg 48/01.

589. See The Condominium Act, CCSM ¢ C170, ss 13 (6), 229-46 [in force 5 November 2015]; Condo-
minium Regulation, Man Reg 164/2014, s 47.

590. See Loeb, supra note 219, vol 2 (Toronto: Carswell, 1998) (loose-leaf release 2010-1) at 24§2
(“The requirements for creating a phased condominium corporation are divided into three
parts: (a) The registration of a declaration and description for a freehold standard condominium
corporation; (b) Amendments to the declaration required to create a phase; and
(c) Amendments to the description required to create a phase.” [citations omitted]). Recent
amendments will allow phasing for leasehold condominiums. See Protecting Condominium Own-
ers Act, 2015, S0 2015, c 28, Schedule 1, s 126 (1) (repealing Condominium Act, 1998, supra
note 588, s 145 (1) (a)) [not in force]. See also The Condominium Act, supra note 589, s 229.

591. See Ontario: Condominium Act, 1998, supra note 588, s 146 (4); General Regulation, supra note
588, ss 51-52; Manitoba: The Condominium Act, supra note 589, s 237.

592. See Ontario: Condominium Act, 1998, supra note 588, s 146 (5); General Regulation, supra note
588, ss 51, 53; Manitoba: The Condominium Act, supra note 589, s 237.
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Ontario’s process includes provisions on oversight and protection for purchasers
and owners, which are similar to those found in British Columbia. An amendment to
create a phase must be approved by an approval authority (the Ontario equivalent of
British Columbia’s approving officer).593 A declarant must post security for “facilities
or services” that the municipality “determines are necessary to ensure the inde-
pendent operation of the corporation if no subsequent phases are created.”>%¢ And
new purchasers are entitled to enhanced disclosure, geared to the features of a
phased condominium.>%>

Manitoba requires a declaration for a phased development to contain additional con-
tent.5% This additional content functions like the disclosure of information in a Brit-
ish Columbia Phased Strata Plan Declaration.

Ontario’s and Manitoba’s schemes also contain some features that are unlike any
found in British Columbia. The main difference concerns the timing of phases and
the involvement of the broader condominium corporation in phasing decisions.

Ontario only allows phases to be created when the condominium'’s “board has been
elected at a meeting of owners held at a time when the declarant did not own a ma-
jority of the units.”>7 The declarant is required to disclose details about the amend-
ment to the condominium corporation “at least 60 days” before registering the
amendment.>8 This 60-day period allows for the corporation to exercise a remedy
that is unique to Ontario’s phasing scheme. If the declarant’s proposed amendments
will result in changes to the number of units in the phase, the location of buildings in
the phase, the facilities and services provided, or the proportion of ownership of the
common elements that “are material and detrimentally affect the corporation or the
use and enjoyment of the property by the owners,” then the condominium corpora-
tion “may make an application to the Superior Court of Justice for an injunction to
prevent the registration.”>%?

593. See Condominium Act, 1998, supra note 588, ss 9, 146 (4) (e).
594. Ibid, s 146 (8), (9).

595. See ibid, s 147.

596. See The Condominium Act, supra note 589, s 13 (6).

597. Condominium Act, 1998, supra note 588, s 145 (1) (e).

598. Ibid, s 149 (1).

599. Ibid, s 149 (2).
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Manitoba’s approach to phasing also provides a big role for owners’ consent to
phases.t90 The general rule is that phases require this consent to go ahead, unless
the proposed phase is “implemented as described in the description”°1 or the own-
er-developer obtains court approval.?92 Going hand-in-hand with this general rule is
a notice requirement, which calls for the owner-developer to spell out “the differ-
ences, if any, between the phase described in the amendment and the description of
that phase in the declaration.”®%3 Notice must be given to, among others, the condo-
minium corporation and condominium owners.?%* The notice requirement ties into a
dedicated court procedure.®%5 Under this procedure, “an owner-developer or any
person entitled to receive” information in the notice is entitled to apply to court for
an order.%% The focus of the court application is on whether there is a “material dif-
ference between the phase described in the proposed amendment and the phase as
described in the declaration.”®%7

Atlantic provinces

New Brunswick,%% Nova Scotia,®%? and Newfoundland and Labrador®10 each allow
phasing. (Prince Edward Island has no legislation or regulations dealing with phas-
es.) These three Atlantic provinces have schemes that are similar in broad outline to
Ontario’s—phasing is effected by amendments to the declaration and description—
though with less detail and fewer protections for purchasers and owners.

600. See The Condominium Act, supra note 589, s 231 (1) (“a phasing amendment—and any plan
amendment required for a phasing amendment—may be registered only if it is consented to in
writing at a general meeting of unit owners at which the proposed phasing amendment is pre-
sented or within 180 days after that meeting”).

601. Ibid, s 231 (2).

602. See ibid, s 231 (3).
603. Ibid, s 235 (1) (a) (ii).
604. Ibid, s 235 (1) (c).
605. Ibid, s 238.

606. Ibid, s 238 (1).

607. Ibid, s 238 (4).

608. Condominium Property Act, SNB 2009, c C-16.05, ss 12, 44.1-44.2; General Regulation, NB Reg
2009-169, ss 7-10.

609. Condominium Act, RSNS 1989, c 85, ss 8, 12AA; Condominium Regulations, NS Reg 60/71, ss 75-
76.

610. Condominium Act, 2009, SNL 2009, c C-29.1, ss 74-77.
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New Brunswick’s act incorporates the oversight regime for land subdivision into its
rules on phases.®!! Further, if “the development proposed in an amendment differs
significantly from the development proposed in the declaration approved by the Di-
rector,” then it may only go ahead if the declarant obtains the consent of unit own-
ers.612

Nova Scotia exempts phases from “subdivision-approval requirements,” so long as
the phased development meets the requirements listed in the regulation.613 But No-
va Scotia does require that “the property reserved for future phases” be “bound by a
covenant” to ensure that future phases correspond with the declaration and descrip-
tion.614

Both Nova Scotia and Newfoundland and Labrador have extensive disclosure re-
quirements associated with phases.61>

Territories and Québec

None of Yukon, the Northwest Territories,®16 or Nunavut has legislation authorizing
phased condominium development. Québec’s legislation also doesn’t appear to au-
thorize phased developments.

Australia

Although the terminology varies from jurisdiction to jurisdiction, nearly all of Aus-
tralia’s states and territories have legislation enabling what in British Columbia

611. Condominium Property Act, supra note 608, s 12 (1) (“[t]he registration of a phased-development
condominium property constitutes a subdivision of land”).

612. See ibid, s 44.1 (2). The threshold for consent is “the owners of at least 60% of the common ele-
ments, or a greater percentage if specified in the declaration” (ibid, s 43 (1)).

613. Condominium Act, supra note 609, s 8 (1). See also Condominium Regulations, supra note 609, ss
75A, 76.

614. Condominium Act, supra note 609, s 12AA (1) (a).

615. See Condominium Regulations, supra note 609, s 75 (2); Condominium Act, 2009, supra note 610,
s 75.

616. In 2007, the Northwest Territories amended its legislation to add an enabling provision for
phased condominium developments, but this amendment hasn’t been brought into force. See An
Act to amend the Condominium Act, SNWT 2007, c 6, s 6 (adding s 6.1 to the Condominium Act,
RSNWT 1988, ¢ C-15).
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would be called the phased development of a strata property.®17 South Australia ap-
pears to be the only outlier, lacking this kind of legislation.t18

In terms of its level of detail, Australia’s legislation runs the gamut. Some jurisdic-
tions’ strata-property legislation does little more than enable phasing, which is then
regulated under land-use and planning rules.®1? But other jurisdictions have detailed
legislative frameworks for phasing, similar to what is found in British Columbia’s
Strata Property Act.620 The pages that follow focus on legislation in these jurisdic-
tions—the Australian Capital Territory, New South Wales, and Tasmania—
highlighting provisions that might be of interest for reform proposals in British Co-
lumbia.

The Australian Capital Territory, New South Wales, and Tasmania all require ad-
vance disclosure of a plan to create a phased strata development in a document that
is analogous to British Columbia’s Phased Strata Plan Declaration.®?! The three Aus-
tralian jurisdictions all require approval by a planning official for the phased devel-
opment to proceed.622

617. See Australian Capital Territory: Unit Titles Act 2001 (ACT), ss 7 (1) (a), 17 (4), 17 (6)-(7), 20
(2)-(3), 22,23 (1) (a), 24, 27 (1) (b), 29, 30 (staged development); New South Wales: Strata
Schemes (Freehold Development) Act 1973 (NSW), ss 28A-28QH (staged development), Strata
Schemes (Leasehold Development) Act 1986 (NSW), ss 41-57AH (parallel provisions for lease-
hold stratas); Northern Territory: Unit Title Schemes Act (NT), ss 64-67 (progressive develop-
ment); Queensland: Body Corporate and Community Management Act 1997 (Qld), ss 28-29 (pro-
gressive subdivision); Tasmania: Strata Titles Act 1998 (Tas), ss 34-50A (staged development
schemes); Victoria: Subdivision Act 1988 (Vic), s 37 (staged subdivision); Western Australia:
Strata Titles Act 1985 (WA), schedule 24, item 8 (staged development). See also Western Aus-
tralia, Landgate, Strata Titles Reform Consultation Paper (October 2014) at 51-54 (proposed re-
forms to Western Australia provisions).

618. See Strata Titles Act 1988 (SA); Strata Titles Regulations 2003 (SA).

619. See Unit Title Schemes Act (NT); Body Corporate and Community Management Act 1997 (Qld);
Subdivision Act 1988 (Vic); Strata Titles Act 1985 (WA).

620. See Unit Titles Act 2001 (ACT); Strata Schemes (Freehold Development) Act 1973 (NSW); Strata
Schemes (Leasehold Development) Act 1986 (NSW); Strata Titles Act 1998 (Tas).

621. See Unit Titles Act 2001 (ACT), s 7 (1) (a) (development statement); Strata Schemes (Freehold
Development) Act 1973 (NSW), s 28A (4) (strata development contract); Strata Schemes (Lease-
hold Development) Act 1986 (NSW), s 41 (4) (strata development contract); Strata Titles Act
1998 (Tas), s 34 (master plan and disclosure statement).

622. See Unit Titles Act 2001 (ACT), s 20 (3) (approval under Planning and Development Act 2007
(ACT)); Strata Schemes (Freehold Development) Act 1973 (NSW), s 28B (consent authorities);
Strata Schemes (Leasehold Development) Act 1986 (NSW), s 42 (consent authorities); Strata Ti-
tles Act 1998 (Tas), s 36 (developer must obtain approval from “council for the area in which the
site is situated”).
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Like the Strata Property Act, the Australian Capital Territory’s legislation deals with
posting security.623 Security isn’t mandatory in all cases under the ACT provision; it
“may” be required by the planning and land authority.6?# If the developer is required
to post security, then it is used to secure “the completion of the development in ac-
cordance with the development statement.”¢2> The legislation caps the amount of se-
curity that may be required.26

New South Wales and Tasmania take a different approach to attempting to secure
the developer’s performance of its obligations under the phasing plan. New South
Wales’s act draws a distinction between two types of terms found in a strata devel-
opment contract: warranted development, which is “any proposed development that
the developer for the development lot concerned warrants will be carried out and
may be compelled to carry out,” and authorised proposals, which are “any other pro-
posed development that the developer will be authorised but cannot be compelled
to carry out.”®2” The New South Wales act characterizes the strata development con-
tract as “an agreement under seal” between the developer, strata-lot owners, and
any “registered or enrolled mortgagee, chargee, covenant chargee or lessee, or an
occupier, of a lot.”628 This imports contractual remedies into the enforcement of a
phased strata development.62°

Tasmania’s act takes a similar approach. If anything, its legislation goes even further
than New South Wales’s. The Tasmania act provides that the “developer under a
staged development scheme warrants to any person who enters into a contract to
purchase a lot or a proposed lot in the scheme that the development will be carried

623. See Unit Titles Act 2001 (ACT), s 24.
624. Unit Titles Act 2001 (ACT), s 24 (2).
625. Unit Titles Act 2001 (ACT), s 24 (2) (a).

626. See Unit Titles Act 2001 (ACT), s 24 (3) (“The required security must not exceed—(a) for a
staged development—10% of the total cost of the work required to be carried out to complete
the staged development; or (b) in any other case—the amount required to complete the incom-
plete works under the notice.”).

627. Strata Schemes (Freehold Development) Act 1973 (NSW), s 28A (4). See also Strata Schemes
(Leasehold Development) Act 1986 (NSW), s 41 (4).

628. Strata Schemes (Freehold Development) Act 1973 (NSW), s 281 (1). See also Strata Schemes
(Leasehold Development) Act 1986 (NSW), 49 (1).

629. See Strata Schemes (Freehold Development) Act 1973 (NSW), s 281 (8). See also Strata Schemes
(Leasehold Development) Act 1986 (NSW), s 49 (8).
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out in accordance with the scheme.”®30 It further allows an “interested person” to
apply to court for “a mandatory injunction requiring the developer under a staged
development scheme to complete the scheme in accordance with the terms of the
scheme.”631

The three Australian jurisdictions also involve strata-lot owners more in decisions to
change aspects of the phasing plan than is seen in British Columbia. Like British Co-
lumbia, amendments to the relevant phasing document require approval from each
jurisdiction’s approving authority. In the Australian Capital Territory, this approval
may only be granted if the developer has obtained the written consent of persons
with an interest in the affected land.®3? Tasmania similarly requires that an applica-
tion to vary a registered staged development scheme be accompanied by “the writ-
ten consents of all present and prospective owners of lots in the scheme.”633

New South Wales has a more complex set of rules on when an amendment requires
approval from strata-lot owners. The rules are geared to the nature of the amend-
ment being proposed:

630.
631.

632.

633.

Strata Titles Act 1998 (Tas), s 46.

Strata Titles Act 1998 (Tas), s 45. An “interested person” is “(a) an owner or prospective owner
of alot; (b) a body corporate for a strata scheme within the staged development scheme; (c) the
council for the relevant area.”

See Unit Titles Act 2001 (ACT), ss 29 (2) (a) (before registration of unit-title application with
staged development requiring “written agreement to the amendment of each person with an in-
terest in the parcel”), 30 (2) (a) (after registration of units plan subject to a staged development
requiring “written agreement to the amendment of each person with an interest in a unit in that
part of the parcel comprising the uncompleted stages of the development”). In both cases, the
planning and land authority may allow the amendment if the developer “could not reasonably be
aware of [the] interest” or “made reasonable efforts to obtain the agreement” or if the person
with the interest “would not suffer any substantial long-term detriment because of the proposed
amendment” or if “it is desirable to authorise the amendment having regard to the overall inter-
ests of everyone with interests” in the parcel or the uncompleted stages of the development (see
Unit Titles Act 2001 (ACT), ss 29 (3), 30 (3)).

Strata Titles Act 1998 (Tas), s 42 (4) (a). The legislation also provides that “[t]he council may
dispense with the consent of a present or prospective owner if—(a) the council is satisfied that
the owner would not be adversely affected by the variation; or (b) the council is satisfied that
the whereabouts of the owner or prospective owner is unknown to, and not reasonably ascer-
tainable by, the applicant; or (c) if less than 25% of the present and prospective owners have re-
fused or failed to consent, the council is satisfied that consent has been unreasonably withheld”
(see Strata Titles Act 1998 (Tas), s 42 (5)).
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e for “a change in the basic architectural or landscaping design of the devel-
opment, or in its essence or theme,”®34 the amendment must be “supported
by a unanimous resolution of the body corporate of the strata scheme con-
cerned”;63>

e for an amendment to “give effect to a change in the law or a change in the
requirements of a consent authority (but that does not involve a change in
the basic architectural or landscaping design of the development, or in its
essence or theme),”%36 only notice is required;®37

e for “[a]ny other proposed amendment that would require a change in the
terms of a development consent,”63% the amendment must be “supported by
a special resolution of the body corporate of the strata scheme con-
cerned”;®3°

o for “[a]ny other proposed amendment that would not require a change in
the terms of a development consent,”®40 the amendment must be “supported
by an ordinary resolution of the body corporate of the strata scheme con-
cerned.”641

Finally, New South Wales'’s legislation contains a unique provision requiring a “stra-
ta development contract must predict a time, being no later than the tenth anniver-

634.

635.

636.

637.

638.

639.

640.

641.

Strata Schemes (Freehold Development) Act 1973 (NSW), s 28] (2). See also Strata Schemes
(Leasehold Development) Act 1986 (NSW), s 50 (2).

Strata Schemes (Freehold Development) Act 1973 (NSW), s 28] (2) (b). See also Strata Schemes
(Leasehold Development) Act 1986 (NSW), s 50 (2) (b).

Strata Schemes (Freehold Development) Act 1973 (NSW), s 28] (3). See also Strata Schemes
(Leasehold Development) Act 1986 (NSW), s 50 (3).

Strata Schemes (Freehold Development) Act 1973 (NSW), s 28] (3) (b) (requiring notice to “the
body corporate of the strata scheme concerned, and the proprietor of each lot in that scheme
(other than the developer), and each registered or enrolled mortgagee, chargee, covenant
chargee and lessee of a lot in that scheme”). See also Strata Schemes (Leasehold Development) Act
1986 (NSW), s 50 (3) (b).

Strata Schemes (Freehold Development) Act 1973 (NSW), s 28] (4). See also Strata Schemes
(Leasehold Development) Act 1986 (NSW), s 50 (4).

Strata Schemes (Freehold Development) Act 1973 (NSW), s 28] (4) (b). See also Strata Schemes
(Leasehold Development) Act 1986 (NSW), s 50 (4) (b).

Strata Schemes (Freehold Development) Act 1973 (NSW), s 28] (5). See also Strata Schemes
(Leasehold Development) Act 1986 (NSW), s 50 (5).

Strata Schemes (Freehold Development) Act 1973 (NSW), s 28] (5) (a). See also Strata Schemes
(Leasehold Development) Act 1986 (NSW), s 50 (5) (a).
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sary of the day on which the contract was registered, as the time for conclusion of
the development scheme to which it relates.”642

ISSUES FOR REFORM

Introduction

Legislation on phased strata plans needs to be “both legally detailed and structurally
flexible.”®43 It must address both the interests of owner-developers in being able to
manoeuvre through changing circumstances in the development of a phased strata
plan and those of strata-lot owners in being able to rely on a relatively certain plan
of development.

The issues for reform that follow are marked by the tension between these different
interests. They are organized to track the discussion of phases under the Strata
Property Act. Like that discussion, the issues are divided into four main categories:

¢ applying to deposit a phased strata plan;

¢ changing circumstances;

e governance and phased strata plans;

e protecting the financial interests of owners in a phased strata plan.

But the discussion of issues begins with a general consideration of the need for rules
on phasing.

ISSUES FOR REFORM—GENERAL

Should the Strata Property Act continue to enable the
development of strata properties in phases?

Brief description of the issue

There are benefits to having legislation enabling the phased development of strata
properties, such as increasing the diversity of developers who can enter the strata-
property market and fostering enhanced amenities for strata-lot owners. But there

642. Strata Schemes (Freehold Development) Act 1973 (NSW), s 28Q (2). See also Strata Schemes
(Leasehold Development) Act 1986 (NSW), s 57 (2).

643. Tod P Groman, “Phasing Condominiums” (1974) 48:4 St John’s L Rev 872 at 873.
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are also downsides that come with phasing, such as administrative complexity and
the potential for an owner-developer’s interests to trump the interests of strata-lot
owners. This issue poses the fundamental question of whether the legislation should
continue to enable phased strata plans—effectively asking readers whether the ben-
efits of phases continue to outweigh their disadvantages.

Discussion of options for reform

There are essentially only two options to consider for this issue: having the legisla-
tion continue to support phases or repealing the provisions enabling phases from
the act.

Legislation on phases has two goals. It encourages a greater diversity of real-estate
developers to take on and complete sophisticated, large-scale strata developments.
And it provides safeguards for potential purchasers and strata-lot owners in phased
strata properties.

There are several advantages to developing a strata property in phases. The owner-
developer is able to tap into revenue from and financing secured against strata lots
in earlier phases to fund development of later phases of the project. The owner-
developer is given the flexibility to tailor later phases in the strata property to re-
spond to changes in the real-estate market. The larger scale of the resulting strata
property also enhances its ability to support amenities for the benefit of its resi-
dents.

But there are also drawbacks to phased strata properties. The legislation required to
implement the system for enabling and regulating phased strata properties is invar-
iably going to be highly complex. These complicated provisions make it more diffi-
cult to grasp legislation governing strata properties in general. They can also con-
tribute to the difficulty that many purchasers and owners have in understanding the
details of a phased strata development. A strata property that is developed in phases
will also force owner-developers and strata-lot owners to remain in a legal relation-
ship over a longer period of time than would be the case in a typical strata property.
This lengthened relationship can make budgeting and governance more difficult in a
phased strata than in a traditional strata.

As was noted earlier in this chapter,®** most Canadian jurisdictions do have legisla-
tion on phases. But a handful do not. It may be possible, even in the absence of phas-

644. See above at 166-71.
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ing legislation, to develop a strata property in phases using easements, cost-sharing
agreements, and, perhaps, the act’s provisions on amalgamating strata corporations.

The committee’s tentative recommendation for reform

The committee strongly favours retaining phasing in the Strata Property Act. Phasing
allows for greater diversity of strata-property developers and developments. It al-
lows strata properties to acquire amenities that otherwise would be beyond their
reach. Phasing may also provide a public benefit in ensuring a more orderly devel-
opment of large parcels of land than would be the case under other development
techniques. The absence of phasing legislation could result in a reduction of such de-
velopment or in the creation of such developments using private arrangements,
which may lack the protections for purchasers and owners found in the Strata Prop-
erty Act.

The committee tentatively recommends:

44. The Strata Property Act should continue to enable the development of strata prop-
erties in phases.

ISSUES FOR REFORM—APPLYING TO DEPOSIT A PHASED
STRATA PLAN

Should the Strata Property Act continue to require an owner-
developer to prepare and file a Phased Strata Plan Declaration?

Brief description of the issue

This issue addresses the first of two special features that the Strata Property Act ap-
plies to the deposit of a phased strata plan: enhanced disclosure of information in a
prescribed form. Enhanced disclosure may help to fulfill the legislation’s consumer-
protection and public-interest goals. But it could also be seen as an administrative
burden on an owner-developer. Should this requirement remain in the act?

Discussion of options for reform
The committee focussed its attention on the legislative enabling provision itself,

considering two options: to retain it or to repeal it.

Enhanced disclosure—in the form of a Phased Strata Plan Declaration—has been a
feature of British Columbia’s legislation on phased stratas since that legislation’s en-
actment in the 1970s. Enhanced disclosure gives public administrators and potential
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strata-lot purchasers a detailed picture of the proposed development. It is intended
to provide these groups with the information they need to make informed decisions,
respectively, in the public interest and in their own interests.

It still may be possible to question the value of this enhanced-disclosure require-
ment. It does serve to undercut one of the goals of the legislation, which is encourag-
ing a larger pool of developers to take on and carry out large-scale, sophisticated
strata developments. Disclosure requirements take away from some of the flexibility
afforded under other provisions of the act, making phased developments less attrac-
tive to developers. The Phased Strata Plan Declaration also duplicates, to some de-
gree, disclosure required under other legislation, such as the Real Estate Develop-
ment Marketing Act.5%>

Enhanced disclosure could also be criticized as not providing effective safeguards
for purchasers. The theory supporting enhanced disclosure is that it gives purchas-
ers the information they need to make informed choices in the marketplace and to
protect their own interests. Yet there is anecdotal evidence that purchasers still fail
to appreciate the risks and challenges of buying into a phased strata. More substan-
tive safeguards could be better suited to protect their interests.

The committee’s tentative recommendation for reform

The committee is of the view that the requirement to file a Phased Strata Plan Decla-
ration is integral to the process of developing a phased strata plan. The requirement
appears to be fulfilling its consumer-protection and public-interest goals while not
causing undue administrative burdens.

The committee tentatively recommends:

45. The Strata Property Act should continue to require an owner-developer to file a
Phased Strata Plan Declaration as a condition to depositing a phased strata plan.

Should the Strata Property Act continue to require an owner-
developer to obtain the approval of an approving officer to a
phased strata plan?

Brief description of the issue

This issue is closely connected with the preceding issue. It is directed at the second
oversight mechanism that comes into operation when an owner-developer wants to

645. Supra note 158.
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deposit a phased strata plan: approval by a public official. Although this type of
oversight is common in legislation governing phased strata plans, it is not a feature
of all phasing statutes. Should it continue to be a feature of British Columbia’s phas-
ing legislation?

Discussion of options for reform

The committee considered two options for addressing this issue: retaining the legis-
lative requirement for approving-officer approval or repealing it.

The advantages of requiring approving-officer approval of a Phased Strata Plan Dec-
laration tie into the broader aims of phasing legislation. A goal of phasing legislation
is to encourage the development of large-scale, sophisticated strata properties. Re-
quiring approving officers to approve these complex developments is a means to en-
sure that they are properly planned and carried out. The requirement ultimately en-
sures that the public interest is represented in the development process for phased
strata plans. It also provides a platform for some ongoing oversight, as the legisla-
tion often requires that significant changes (mainly those involving common facili-
ties) be approved by an approving officer.

Public oversight in this fashion is a component of most—but not all—legislation on
phases. British Columbia could move in the direction of those jurisdictions that do
not rely on it. There may be advantages to this approach. It could streamline the
process of developing a phased strata property. And it could provide greater flexibil-
ity to the legal framework. But it would be difficult to make this reform in isolation.
The act relies, to a significant degree, on the approving officer’s discretion to protect
the public interest. In its absence, it would likely be necessary to spell out legislative
criteria to fulfill this goal. Or it would be necessary to reassign the approving of-
ficer’s role to some other public official.

The committee’s tentative recommendation for reform

The committee favours retaining the requirement that approving officers review
and approve Phased Strata Plan Declarations. In the committee’s view, approving of-
ficers play an important role in ensuring that phased strata plans are developed in
the public interest. There is no obvious replacement for the role they play in approv-
ing the declaration.

The committee tentatively recommends:

46. The Strata Property Act should continue to require an owner-developer to obtain
the approval of an approving officer to a phased strata plan.
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Should approval of a Phased Strata Plan Declaration expire after
one year?

Brief description of the issue

An approving officer’s approval of a Phased Strata Plan Declaration is subject to a
time limit. That approval “expires” after one year, “unless the first phase is deposited
before that time.”%46 In the view of one commentator, this expiry creates an “abso-
lute” deadline.®*” If the first phase isn’t deposited in the land title office before this
deadline passes, then the approval effectively becomes a nullity. The act does not
make any provision for the approving officer to extend this deadline. So an owner-
developer who failed to deposit the first phase within this time and who still wanted
to press on with the phased strata plan would, in all likelihood, have no option other
than to start over at the beginning. The owner-developer would have to start a new
application to an approving officer for approval of a Phased Strata Plan Declaration.
Should an approving officer’s approval continue to expire after one year, or should it
remain in force for a longer period or indefinitely?

Discussion of options for reform

The committee considered four options to address this issue. One option would be
simply to retain the current provision. A second would be to retain the current ap-
proach, but with a longer period before expiry. The third option considered was to
retain the current time limit, but to give an approving officer the discretion to extend
it. Finally, the committee considered simply repealing this time limit altogether.

Starting with the current rule, the committee attempted to assess it by examining
whether it is fulfilling its legislative purpose. The goals of the current rule are un-
clear. Unlike much of the act’s legal framework on phasing, which can be traced
back, largely unchanged, to the first appearance of phasing provisions in the mid-
1970s, this requirement only dates to the advent of the Strata Property Act.®48 There
is no public record of why this change appeared in the Strata Property Act. There is
also no public commentary on the purposes of this provision.

646. Strata Property Act, supra note 1, s 222 (2).
647. Fairweather, supra note 501 at 5.1.08.

648. This concept was found in the 1994 ministry draft version of the act, with somewhat different
wording: “The declaration may be approved at any time during the year before the deposit of the
first phase of the strata plan.” See British Columbia, Ministry of Finance and Corporate Relations,
Condominium Act: Discussion Draft (Victoria: Ministry of Finance and Corporate Relations, 1994)
ats 189 (2).
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[t is possible to speculate on the goals of the provision. It may be intended to limit
the possibility that changing facts and circumstances might cast a shadow over the
approval of the Phased Strata Plan Declaration. The risks of this occurring increase
as time passes from the date of approval. The one-year expiry date also provides a
measure of closure and certainty to the process. In some cases, it may be clear that a
project isn’t going to progress to deposit of the phased strata plan. This provision
ensures that such projects don’t continue to carry the approving officer’s seal of ap-
proval.

It’s also possible to speculate on the drawbacks of this rule. Placing an expiry date on
the approval of Phased Strata Plan Declaration does limit the flexibility afforded to
owner-developers. The one-year limit might not be realistic in some cases. The
choice of one year as the time limit could also be characterized as arbitrary. There is
no obvious connection between this period and the time required to move from ap-
proval of a Phased Strata Plan Declaration and depositing the first phase of the stra-
ta plan.

There are a number of ways to approach reforming this rule. One way would be to
change the time limit. Providing that the approval only expired, for example, after
two or three years would address concerns about flexibility without any of the prac-
tical difficulties in moving from declaration to deposit of the phased strata plan. But
it would retain the arbitrary nature of the rule.

One way to address concerns about arbitrariness would be to keep the current time
limit and give the approving officer the discretion to grant extensions. This approach
would effectively allow for appropriate time limits to be crafted on a case-by-case
basis. If there were a good reason for an owner-developer being unable to deposit
the phased strata plan within one year, then the approving officer would grant an
extension. Inadvertent or sloppy developers would not be rewarded with additional
time. The drawback to this approach is that it would inject further complexity into
the system, and would require additional resources to administer (by the approving
officer) and navigate (by many owner-developers).

The final option to consider is simply to do away with this concept of an expiring
approval altogether. This approach would return the legislation to its position be-
fore the enactment of the Strata Property Act. It would take arbitrariness out of the
rule. But it would also remove the elements of closure and certainty that an expiry
date brings to the system.
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The committee’s tentative recommendation for reform

The committee favoured the second option for reform. The committee understands
that the current rule has caused problems for real-estate developers. Although there
are methods to reduce these concerns, they amount to workarounds. It would be
better to address the source of developers’ concerns in the legislation.

While there is always some arbitrariness to any time limit, in the committee’s view
two years would be preferable to the current one. A two-year limit would give real-
estate developers more time to deposit the first phase of a phased strata plan, allay-
ing their concerns. The two-year period would be equivalent to the two-year basic
limitation period.®*° This approach would also retain the goals of certainty and final-
ity, which are aspects of the current system, and would avoid the complexity inher-
ent in building a discretionary element into the rules.

The committee tentatively recommends:

47. The Strata Property Act should provide that an approving officer’s approval of a
Phased Strata Plan Declaration expires after two years unless the first phase is depos-
ited before that time.

Should the application of section 510 of the Local Government
Act to a phased strata plan be clarified?

Brief description of the issue

Depositing a phase in the land title office is considered to be a subdivision of land.650
On the face of it, this appears to trigger the requirement for provision of park land or
payment for parks purposes found in the Local Government Act.651 There is appar-
ently some confusion over the scope of this provision and some inconsistencies in its
application. Should the Strata Property Act be amended to address these concerns?

Discussion of options for reform

The committee considered several options to address this issue.

649. See Limitation Act, SBC 2012, c 13, s 6.
650. See Strata Property Act, supra note 1, s 228 (1) (a).

651. See Local Government Act, RSBC 2015, c 1, s 510 (1) (“an owner of land being subdivided must,
at the owner’s option, (a) provide, without compensation, park land of an amount and in a loca-
tion acceptable to the local government, or (b) pay to the municipality or regional district an
amount that equals the market value of the land that may be required for park land purposes
under this section as determined under subsection (6) of this section”).
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One option would be simply to provide that section 510 doesn’t apply to the deposit
of a phase. This approach would have the benefit of clarity and certainty. It would al-
so simplify the process of developing a phased strata property somewhat. A poten-
tial disadvantage to amending the Strata Property Act is that it could frustrate the
purpose of section 510 of the Local Government Act to encourage the creation of
park land.

Another approach would be to develop criteria for the application of section 510 to
the deposit of a phase. Such criteria would address the concerns about uncertainty
and inconsistency. But this approach may have downsides, too. It would make the
Strata Property Act and the phasing process more detailed and complex. And it
wouldn’t be consistent with the general thrust of the act’s provisions involving the
approving officer, which largely leaves decisions to the approving officer’s discretion
and avoids setting out binding guidelines or criteria.

The committee’s tentative recommendation for reform

The committee is sympathetic to the concerns that section 510 may be causing prob-
lems in practice. In its view, those problems should be addressed by amending the
Strata Property Act to make it clear that section 510 doesn’t apply to the deposit of a
phase. This approach is clear, certain, and consistent with the act’s overall treatment
of approving-officer decisions. It is unlikely to significantly undermine the purpose
of section 510.

The committee tentatively recommends:

48. Section 228 of the Strata Property Act should be amended to provide that despite
section 510 of the Local Government Act the deposit of a phase of a phased strata plan
does not require provision of park land or payment for parks purposes.

ISSUES FOR REFORM—CHANGING CIRCUMSTANCES

Should the Strata Property Act allow an interested person to
apply for an injunction to complete a phased strata in
accordance with a Phased Strata Plan Declaration?

Brief description of the issue

One of the major concerns for an owner in a phased strata is that the phased devel-
opment will unfold in accordance with the Phased Strata Plan Declaration. The Stra-
ta Property Act provides a relatively high level of protection for owners, ranging
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from requiring security for the construction of a common facility to procedural safe-
guards around elections not to proceed with a phase or decisions to amend the dec-
laration.

But the act’s provisions don’t cover all instances in which a phased strata property’s
plan of development may go off the rails. One stream of British Columbia cases in-
volving a phased strata plan demonstrated some of the limits of the legislation.652
This complex proceeding—which involved a number of misrepresentation and con-
struction issues that are not germane to phasing—had at its centre a strata property
that was to be developed in phases. The development was delayed and, ultimately,
the owner-developer elected not to proceed but to develop the property as “an in-
dependent complex.”®33 The plaintiffs sought to advance a constructive trust over
these “phase two” lands as a remedy for their misrepresentation and construction-
defect claims. Although this argument was ultimately unsuccessful,®>* the case does
stand as an illustration of how a phased strata property can change significantly
over the course of its development.

Other jurisdictions have stronger legislative provisions binding a developer to its
plan of development. Should British Columbia follow their lead?

Discussion of options for reform

The committee considered a provision in force in Australia as a potential model for
reform in British Columbia.

Tasmania’s act provides an example of a legislative remedy for cases in which such
changes go against the wishes of strata-lot owners. Its legislation permits an “inter-
ested person” to apply to court for “a mandatory injunction requiring the developer
under a staged development scheme to complete the scheme in accordance with the
terms of the scheme.”®55 An “interested person” is defined in the act as:

e an owner or prospective owner of a lot;

e abody corporate for a strata scheme within the staged development scheme;

652. See The Owners, Strata Plan LMS 1564 v Odyssey Tower Properties Ltd, supra note 519; Strata
Plan LMS 1564 v Odyssey Tower Properties Ltd, supra note 519; Owners v Lark Odyssey Project
Ltd, supra note 519.

653. Owners v Lark Odyssey Project Ltd, supra note 519 at para 11, Preston J.
654. See Strata Plan LMS 1564 v Odyssey Tower Properties Ltd, supra note 519 at para 22.
655. Strata Titles Act 1998 (Tas), s 45 (1).
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e the council for the relevant area.656

This section hasn’t been considered by the Tasmanian courts. But its advantages are
relatively clear. It would give an interested person an opportunity to make a case for
keeping a phased strata on its original path of development if it appears to have de-
parted from that path. This remedy would help protect the expectations of strata-lot
owners who purchased their strata-lots on the strength of the plan of development
set out in a Phased Strata Plan Declaration. It might also give the public more confi-
dence in phased strata properties by providing another safeguard that they will un-
fold as planned.

The downsides of such a provision would primarily affect the owner-developer of a
phased strata property. The owner-developer would lose some flexibility in the de-
velopment of a phased strata property. Litigation could increase. While the issuance
of an injunction would not be automatic, owner-developers would have to expend
time and resources to defend even relatively clear cases. This could lead owner-
developers to shun the legislation in favour of creating the equivalent of phased stra-
tas by a complex web of easements and cost-sharing agreements.®57 Such a devel-
opment could be to the disadvantage of owners and purchasers, who may be left
with less protection under a contractual framework than they currently have under
the Strata Property Act.

The committee’s tentative recommendation for reform

The committee gave this proposal extensive consideration, deciding in the end not to
endorse it. The committee had concerns about how this legislation would operate if
an owner-developer were insolvent. It also noted that in many instances when a
phased development goes off the rails the strata-lot owners want nothing more than
to extricate themselves from the developer and the plan of development. That said,
the committee did recognize that many strata corporations do want to be able to ex-
ercise some control when a phased development doesn’t unfold as planned. Alt-
hough, in its view, this point should not extend so far as to call for legislation provid-

656. Strata Titles Act 1998 (Tas), s 45 (1). A “body corporate” is the equivalent of a British Columbia
strata corporation; the “council” is the equivalent of an approving officer under the Strata Prop-
erty Act.

657. See Loeb, supra note 219 at 24§2 (“The phased condominium corporation concept is in the au-
thor’s opinion not one that many developers of large projects will be willing to use. There are
significant disclosure obligations imposed on the developer by the Condominium Act, 1998 and
the existing corporation(s) has the right to apply to court for an injunction of the registration of
a subsequent phase. Although the easement and cost-sharing agreements currently used in On-
tario are complex, the risks of developing a phased condominium corporation may outweigh the
potential benefits of phasing.”).
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ing for injunctive relief, the committee didn’t think its position would have the effect
of precluding a court in a given case from granting an injunction under the court’s
equitable jurisdiction.

The committee tentatively recommends:

49. The Strata Property Act should not be amended to allow a strata-lot owner or pro-
spective strata-lot owner, a strata corporation, or an approving officer to apply to the
supreme court for a mandatory injunction requiring the owner-developer under a
phased strata plan to complete the phased strata in accordance with the Phased Strata
Plan Declaration.

Should the Strata Property Act require an owner-developer to
obtain the consent of the affected strata corporation to any
amendments to the Phased Strata Plan Declaration?

Brief description of the issue

This issue looks at another way to address the concerns raised in the preceding is-
sue. Instead of examining the use of a court-based remedy invoked by a single owner
(or other interested person), this issue probes whether the legislation can give stra-
ta-lot owners collectively a greater say in how a phased strata plan may unfold in the
face of changing circumstances.

Currently, the Strata Property Act doesn’t directly involve strata-lot owners in deci-
sions to change course in the development of a phased strata property.®>8 Instead, an
owner-developer is permitted to elect not to proceed with the development, extend
the time in which to make this election, or make other amendments to a Phased
Strata Plan Declaration generally with the approval of the approving officer. Should
the act be amended to require owners’ consent to amendments to the Phased Strata
Plan Declaration?

Discussion of options for reform

This issue presented two options for the committee to consider: amend the act to
require owners’ consent to amendments to the Phased Strata Plan Declaration or
leave the status quo in place.

There are several advantages to amending the act. Giving a greater role for owners
will help to ensure that their interests are considered and protected when changing

658. See above at 147-51.
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circumstances call for a change to the Phased Strata Plan Declaration. Owners may
feel powerless when such changes occur. The main benefit of amending the act is
that it would directly address this problem. As a subsidiary benefit, amending the act
may promote broader public confidence in phased strata plans. People may feel
greater assurance that phased strata properties will either develop as planned or
will only change in a way that takes the views of owners into account.

There may also be downsides to requiring owners’ consent. This requirement could
make the phasing process more cumbersome and difficult. It could add time, costs,
and administrative burdens for an owner-developer, making it marginally less at-
tractive to develop a strata property in phases. And amending the act will have the
effect of making it somewhat longer and more complex.

The committee’s tentative recommendations for reform

The committee decided that the potential benefits of proposing this change out-
weigh its possible costs.

The committee tentatively recommends:

50. The Strata Property Act should require an owner-developer to obtain the consent of
the affected strata corporation to an election to extend the time to proceed, an election
not to proceed, or other amendments to a Phased Strata Plan Declaration.

The committee gave some thought to whether the consent requirement should be
modified in some way. New South Wales’s legislation, for example, sets out a de-
tailed list of changes that each requires specific levels of owner approval.>® The
committee decided that it favoured a simpler approach. It considered qualifying the
general provision, using language such as material. But this approach was consid-
ered vague and potentially ineffectual. In the end, the committee decided to require
that owners must act reasonably in giving or refusing consent. This standard is well-
known in real-estate law and practice, and it should help to ensure that strata-lot
owners do not exercise their power in frivolous or arbitrary ways.

The committee tentatively recommends:

51. The Strata Property Act should require that a strata corporation’s consent to an
amendment to a Phased Strata Plan Declaration should not be unreasonably withheld.

659. See Strata Schemes (Freehold Development) Act 1973 (NSW), s 28J; Strata Schemes (Leasehold
Development) Act 1986 (NSW), s 50.
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Finally, the committee considered how its proposals should be implemented. In the
committee’s view, owners’ consent to a change should be evidenced by a strata-
corporation resolution passed by a 3/4 vote. A certificate of the strata corporation,
certifying this resolution, should then be filed in the land title office. Both require-
ments will promote clarity and certainty.

Implementation of the second requirement will call for a consequential amendment
to the existing form of certificate of strata corporation.66?

The committee tentatively recommends:

52. The Strata Property Act should require that a strata corporation’s consent to an
amendment to a Phased Strata Plan Declaration should be required to be expressed by
(a) a resolution of the strata corporation passed by a 3/4 vote and (b) the filing in the
land title office of a Certificate of Strata Corporation in the prescribed form stating
that the resolution referred to in paragraph (a) has been passed.

Should the Strata Property Act allow a strata corporation to
apply to the supreme court for a declaration that the owner-
developer be deemed to have elected not to proceed even if no
order that the owner-developer complete the phase by a set
date has been made?

Brief description of the issue

This issue on changing circumstances addresses the opposing side of the issues pre-
ceding it. Those issues considered cases in which tension develops between an own-
er-developer who wishes to depart from the phasing plan and strata-lot owners who
want to see that plan remain on track. This issue is concerned with cases in which
the strata-lot owners in earlier phases want to extricate themselves from a phasing
plan that has ground to a halt.

To take a simple example, a planned five-phase strata property may stall at three
phases. The owner-developer may be insolvent, with no realistic prospect of restart-
ing the phasing process. Yet the owners in the first three phases remain coupled to
the unbuilt phases on the remainder parcel. Should the act be amended to address
this situation, and, if so, how should it be amended?

660. See Strata Property Regulation, supra note 2, Form E.
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Discussion of options for reform

There is potentially a host of options that could address this issue. The committee
focussed on two.

The first option consisted of an enhanced remedy that would allow strata-lot owners
to sever the existing phases from the remainder parcel. This option would directly
address the heart of owners’ concerns, by giving them the means effectively to di-
vorce themselves from the planned, but unbuilt, subsequent phases. But there are
concerns about how such a remedy could be implemented. The precise time frame
and triggers for such a remedy may be difficult to articulate in legislation.

The second option involved an extension of an existing provision in the Strata Prop-
erty Act. Section 236 applies when an owner-developer has delayed in proceeding
with a phasing plan.®®! The section contains two provisions. One authorizes the stra-
ta corporation to apply to the supreme court for an “order that the owner developer
complete a phase by a set date.” The second deals with an owner-developer’s failure
to comply with that order. It provides that “the court may declare that the owner de-
veloper be deemed to have elected not to proceed.”

The second part of section 236 is more germane to this issue. It would give strata-lot
owners a practical way to address their concerns if they could proceed directly to
this stage, and not have to pass through what in these cases will be a doomed at-
tempt to have an owner-developer complete the outstanding phases. This may be
the simplest way to deal with this issue for reform.662

A potential downside to this approach is that it could be characterized as a rounda-
bout way to provide owners with a remedy, one which doesn’t directly address the
issue at hand.

661. See supra note 1,s 236 (“(1) On application by the strata corporation, the Supreme Court may
order that the owner developer complete a phase by a set date if (a) the owner developer has
elected to proceed, or is deemed to have elected to proceed under section 231, and (b) the court
is satisfied that the owner developer has not proceeded with the phase (i) within a reasonable
time after the date stated in the Phased Strata Plan Declaration or an amended declaration, or
(ii) at a reasonable speed. (2) If the owner developer does not comply with the court order un-
der subsection (1), the court may declare that the owner developer be deemed to have elected
not to proceed.”).

662. See ibid, s 235 (spelling out implication of an owner-developer electing not to proceed with a
phase).
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The committee’s tentative recommendation for reform

The committee favours amending section 236 of the act. Such an amendment would
effectively deal with the vast majority of owners’ concerns in these circumstances.
This approach would also be the simplest to implement and administer.

The committee tentatively recommends:

53. Section 236 of the Strata Property Act should be amended to allow a strata corpo-
ration to apply to the supreme court for a declaration that the owner-developer be
deemed to have elected not to proceed even if no order that the owner-developer com-
plete the phase by a set date has been made.

Should section 232 of the Strata Property Act continue to require
approval by an approving officer of an amendment to the
declaration to extend time for an election to proceed?

Brief description of the issue

If an owner-developer wishes to extend the time in which to make an election to
proceed with a new phase, section 232 of the act holds that the owner-developer
“must apply to an approving officer for an amendment extending the time in which
to make the election.”®63 Critics contend that this requirement is out of step with the
functions of the approving officer and that it doesn’t add a significant layer of protec-
tion for strata-lot owners or the general public. Should the act continue to require an
approving officer to approve an extension of the time to make an election to pro-
ceed?

Discussion of options for reform

The committee considered the current rule and a series of options to revise it.

Section 232 is one of a number of provisions on phased strata plans that call for an
owner-developer to obtain the approval of an approving officer before carrying out
a proposed action. This requirement appears to be intended to build in an oversight
role for approving officers, giving them some scope to protect the interests of exist-
ing strata-lot owners and the general public. In this specific case, an extension of
time in which to elect whether to proceed with a new phase may be felt as a change
in the development’s composition by existing owners or the public.

663. Ibid, s 232 (1).
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The current provision’s disadvantages relate to the question whether approving of-
ficers are adequately equipped to play this oversight role. The decision isn’t clearly
connected to the land-use and planning functions normally carried out by approving
officers. Further, these requests often crop up in cases in which the development has
begun to go off track and the relationship between the owner-developer and strata-
lot owners has begun to erode. In these conditions, extraneous disputes and issues
may serve to complicate the approving officer’s decision-making process.

One option for reform would be to call on another public official to play the over-
sight role that the section creates. This approach would retain the general thrust of
the section. The downside is that there is no clear candidate to replace the approving
officer in this role. The superintendent of real estate or the land title office, to take
two examples, would be similarly constrained in their mandates and resources.

Another option would be to remove this requirement. This would result in a some-
what simpler and more streamlined phasing process. But it could also be seen as
leaving strata-lot owners and the public with less protection.

The committee’s tentative recommendation for reform

The committee considered a number of refinements to section 232 that might give
approving officers some assistance in carrying out the role currently assigned to
them by the section. It also examined a number of alternative decision makers who
might be able to fulfill this role. In the end, the committee decided that both ap-
proaches would likely not address the heart of the problem.

This left the option to remove the requirement for approving-officer approval. The
committee decided that this approach would be acceptable, so long as the existing
restrictions in subsection (2) remain in place. As a result, an owner-developer would
be able to extend the time for electing to proceed with a new phase one time for up
to one year. A further extension or a longer period would require an order from the
supreme court.

The committee noted that it’s possible for an owner-developer’s security for com-
mon facilities to lapse during an extension. It determined that the parties would
have to plan for this possibility and build in adequate safeguards.

The committee tentatively recommends:

54. Section 232 of the Strata Property Act should be amended to provide that (a) an
owner-developer may amend a Phased Strata Plan Declaration to extend the time for
making an election to proceed with the next phase without applying to an approving
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officer for approval of the amendment and (b) an owner-developer must not amend a
Phased Strata Plan Declaration to extend the time for making an election to proceed

(i) more than once or (ii) for more than one year from the date stated in the declara-

tion, except in accordance with an order of the supreme court.

ISSUES FOR REFORM—GOVERNANCE AND PHASED STRATA
PLANS

Should the Strata Property Act enable a regulation that expressly
sets out the owner-developer’s governance obligations upon the
deposit of a phase?

Brief description of the issue

The main challenge for governance of a phased strata corporation is how to inte-
grate phases after the first phase into the existing strata corporation. The Strata
Property Act has an intricate set of requirements that must be met at specific times
over the initial existence of any strata corporation. The overriding questions for
phases are (1) whether, and (2) to what extent, this detailed scheme should apply to
the first phase and, later, to what may be referred to as a new or subsequent
phase—that is, to a phase that is deposited in the land title office after the first
phase.

The transition from owner-developer to strata-lot-owner control of the strata cor-
poration is particularly fraught. Part 3 of the Strata Property Act contains a lengthy
and detailed set of obligations placed on the owner-developer during this period.
Section 13.4 of the Strata Property Regulation governs how these obligations apply
to first and subsequent phases in a phased strata plan. Section 13.4 essentially con-
tains lists of provisions from part 3 of the act, which it proceeds to apply, modify, or
disapply (as the case may be) for phases at various stages in their development.

Section 13.4’s approach to setting out the governing law may be described as incor-
poration by reference. The applicable law is found in part 3 of the act, as adopted or
modified by section 13.4 of the regulation. So readers who want to learn what the
law is must look back and forth between these two sources. Should the regulations
continue this approach, or should they instead expressly spell out the applicable
rules for new and subsequent phases?
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Discussion of options for reform

Although it would be possible to devise a large number of ways to combine both ap-
proaches, the committee narrowed its options for this issue down to two clear
choices: either adopt a new, freestanding regulation that expressly sets out an own-
er-developer’s governance obligations for first and subsequent phases or maintain
the status quo, which incorporates those obligations by reference.

Creating a freestanding regulation would have many advantages. First and foremost,
a complex area of the law would be made clearer and more accessible. This could
lead to fewer disputes between owner-developers and incoming owners. It would
bolster confidence in the phasing process.

There may be some downsides to spelling out the owner-developer’s governance
obligations in a freestanding regulation. The resulting regulation would be lengthy
and complex. It might not provide a significant gain in transparency or accessibility
for readers who don’t have legal training.

The current approach may benefit from allowing for a more compact and brief stat-
ute and regulation. It avoids the need to set out a vast number of detailed provisions,
many of which may have to be substantially repeated to ensure coverage of all im-
portant points in a phased strata corporation’s development. The current approach
may also benefit from familiarity.

But there are some significant drawbacks to relying on incorporation by reference
as the means for setting an owner-developer’s governance obligations for phased
strata plans. It is a more opaque approach to setting out the law, one which could re-
sult in confusion and could fuel disputes between the owner-developer and strata-
lot owners.

The committee’s tentative recommendation for reform

The committee favours spelling out the owner-developer’s governance obligations
in a freestanding regulation. This approach should help to clarify the law. It will also
support other reforms that the committee proposes for this area of the law.

The committee tentatively recommends:

55. A new, freestanding regulation should be adopted that expressly sets out the own-
er-developer’s obligations from part 3 of the Strata Property Act upon deposit of a
phase other than the first phase of a phased strata plan, which are currently incorpo-
rated by reference in section 13.4 of the Strata Property Regulation.
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Should the Strata Property Act continue to require a strata
corporation to hold an annual general meeting after the deposit
of each phase in a phased strata plan other than the first phase?

Brief description of the issue

The act’s basic rules on annual general meetings apply to the strata corporation cre-
ated by the deposit of the first phase in a phased strata plan. But the act also calls for
holding annual general meetings, within a defined timetable, for each new phase.®*
Since more than one new phase could be deposited within the same year, this re-
quirement has been criticized as causing duplication and confusion. Should the act
rechristen the general meeting that needs to be held after the deposit of a new
phase? Should it alter some of the demands made in connection with holding that
meeting? Or should it do away with the requirement to hold a general meeting at all?

Discussion of options for reform

The committee considered several options for reform, ranging from simply changing
the name of the general meeting to fundamentally reworking the requirements upon
deposit of a new phase to doing away with those requirements altogether. Its start-
ing place was an examination of the rationales for the current rule, along with its ad-
vantages and disadvantages.

The holding of an annual general meeting is a milestone in any strata corporation’s
governance. The election of a strata council and the adoption of an annual budget
take place at the annual general meeting.5> There are special obligations on an
owner-developer that tie into the first annual general meeting, such as the turnover
of major documents and the transfer of physical and financial control from the own-
er-developer to the strata council,®%® and special requirements that relate to the
budget presented to the first annual general meeting.%¢”

664. See ibid, s 230 (“Subject to the regulations, if a phase other than the first phase of a phased strata
plan is deposited, the strata corporation must hold an annual general meeting during the 6 week
period that begins on the earlier of (a) the date on which 50% plus one of the strata lots in the
new phase have been conveyed to purchasers, and (b) the date that is 6 months after the deposit
of the new phase.”).

665. See ibid, ss 25, 103.
666. See ibid, ss 20 (2), 22.
667. See ibid, s 21.
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Calling for an annual general meeting after the deposit of new phases can be seen as
an efficient way to integrate those phases into the regulatory structure applicable to
strata corporations generally. It’s of a piece with the broader approach to phased-
strata governance found in the act and the Strata Property Regulation, which relies
heavily on incorporation by reference.

But this approach has been criticized in commentary on the act and the regulation.

Commentators’ criticisms appear to be aimed at two related but distinct targets.
First, commentators have criticized the legislative drafting of the relevant provisions
of the act and the regulation, specifically their reliance on the expression annual
general meeting.®8 This expression can lead to confusion in cases in which it ap-
pears to require a strata corporation to hold two or more “annual” meetings in one
year.

Second, commentators have also questioned some of the substantive requirements
imposed by this choice of words. The target here appears to be the policy that de-
posit of a new phase should be treated as the functional equivalent of deposit of a
non-phased strata plan (with a few exceptions allowed by regulation). This ap-
proach has been characterized as “complex”%® and burdensome.670

One commentator has illustrated these points with a detailed example,®’! which fea-
tured the following events happening at the following dates:

e 15]January 2015: strata corporation for a phased strata plan with only one
phase deposited in the land title office holds its annual general meeting;

e 30 ]January 2015: second phase deposited in the land title office;

e 30 March 2015: third phase deposited in the land title office;

e 30 ]July 2015: strata corporation holds second annual general meeting;®72

668. See British Columbia Strata Property Practice Manual, supra note 9 at § 17.26 (characterizing act
and regulation as being “hampered by confusing terminology” and calling use of expression a
“misnomer”); Mangan, supra note 9 at 505 (wondering why the act “characterizes the meeting as
an AGM instead of a special general meeting”).

669. British Columbia Strata Property Practice Manual, supra note 9 at § 17.26.

670. See Mangan, supra note 9 at 505 (concluding that act “will cause some strata corporations to
hold multiple AGMs in the same year with consequent inconvenience and confusion”).

671. See Mangan, ibid at 506-07.

672. See Strata Property Act, supra note 1, s 230 (requiring annual general meeting “during the 6
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e 30 September 2015: strata corporation holds third annual general meeting.

According to this commentator, this scenario illustrates the general “confusion,” “in-
convenience,” and “expense” of the reliance on annual general meetings as part of
the means of integrating new phases into an existing strata corporation. Fleshing out
the point, the commentator referred to the following specific difficulties that may
occur in such a scenario:

e the strata corporation must incur the time and expense needed to prepare
and distribute a budget multiple times;®73

e there may be confusion about the numbers and terms of strata-council mem-
bers to be elected;674

e strata corporations may fail to ratify rules at the appropriate annual general
meeting, leading to confusion about their status (as ceasing to have effect).67>

A simple way to address the drafting issue would be to change the word annual in
the legislation to special. Since it’s always possible to hold multiple special general
meetings in one year, this change would address the logical confusion that is caused
by having the act appear to call for more than one annual general meeting in one
year.

week period that begins on the earlier of (a) the date on which 50% plus one of the strata lots in
the new phase have been conveyed to purchasers, and (b) the date that is 6 months after the de-
posit of the new phase”).

673. See Mangan, supra note 9 at 506.

674. See ibid at 506-07 (“In the ordinary course of events, section 25 of the Act says that at each AGM
the eligible voters must elect a council. . . . By contrast, section 13.5 (1) of the regulations says
that at an AGM under section 230 of the Act, ‘two additional members of the council must be
elected from the owners of strata lots in the new phase to hold office until the next AGM of the
strata corporation.’ If section 25 of the Act prevails, the eligible voters must elect a whole new
council at each AGM, including an AGM under section 230 of the Act. If section 13.5 (1) of the
regulations governs, the voters will only elect ‘two additional members of the council.’ ” [empha-
sis in original]), 507 (“[T]he regulations fail to provide for a situation where there are multiple
AGMs in a year under section 230 of the Strata Property Act. Section 13.5 (1) of the regulations
says that the two additional council members elected at an AGM under section 230 of the Act
will, ‘hold office until the next AGM of the strata corporation.’.. . [I]f two new council members
are elected at the 30 July AGM in the example in the text] [w]hat happens to those two council
members on September 30, being the next AGM of the strata corporation? Do the two council
members from Phase Two lose their council seats, while two additional council members are
elected from among the owners in Phase Three?”).

675. See ibid at 507-08. See also Strata Property Act, supra note 1, s 125 (6).
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But this drafting change would also sever the link between the first general meeting
held after the deposit of a subsequent phase and the act’s general requirements for a
strata corporation’s first annual general meeting. This could be the intended conse-
quence of this change. In addition to clarifying the language of the provision, it
would also address two of the three areas of confusion noted above. Since the meet-
ing is a special general meeting, there would be no requirements to approve a budg-
et or elect a new strata council.67¢

The content of such a special general meeting would appear to be completely under
the control of the affected strata corporation. There may be advantages to this ap-
proach. It may give phased stratas the flexibility to deal with just the issues that af-
fect them, without getting bogged down in irrelevant general requirements.

But there would also likely be drawbacks to this proposed change. It could result in
swapping the confusion caused by trying to apply the overly specific framework for
annual general meetings to the meeting held after deposit of a subsequent phase for
the confusion that will likely be caused by trying to apply the open-ended frame-
work for special general meetings to the meeting held after deposit of a subsequent
phase. It's possible that strata corporations could simply put off dealing with finan-
cial and governance issues until the next strata-corporation annual general meeting,
robbing this special meeting of most of its purpose. This might result in ongoing con-
fusion and tensions within the strata corporation.

Another way to approach this issue would be to make the drafting change—
swapping annual for special—and then make additional amendments designed to
give specific instructions about what a strata corporation would need to address in
this special general meeting. Under this approach, it would be necessary to go
through all the matters that must be addressed at an annual general meeting and de-
cide whether they should be addressed in this type of special general meeting.

This approach might be the clearest way to proceed. It would address the logical
confusion caused by holding multiple “annual” meetings in one year. It would also
present the opportunity to expressly set out the issues that must be addressed at
this general meeting, rather than relying on a form of incorporation by reference.

676. The requirement to ratify rules would remain, since it applies to both annual and special general
meetings. But the rules would remain in effect until the next annual general meeting. See Strata
Property Act, ibid, s 125 (6) (“A rule ceases to have effect at the first annual general meeting held
after it is made, unless the rule is ratified by a resolution passed by a majority vote (a) at that
annual general meeting, or (b) at a special general meeting held before that annual general
meeting.”).
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There may be downsides to this option, which would vary with the approach to it
the committee decides to take. A modest approach would likely result in something
similar to the status quo, which has been criticized as complex and burdensome. A
more ambitious approach runs the risk of resulting in an even-more complex legal
framework.

Finally, another option would be to repeal the requirement to hold a general meet-
ing after deposit of a new phase. This approach would have the advantages of clarity
and simplicity. The confusion generated by having to hold multiple “annual” general
meetings in one year would disappear. This option would also lessen the administra-
tive burden on the strata corporation, which would be allowed to plan for the inte-
gration of the new phase on the strata-corporation’s existing general-meeting time-
table.

The downside of this option is that it would delay integration of the new phase into
the strata corporation. The act provides that a new phase is instantaneously amal-
gamated with the existing strata corporation upon its deposit in the land title of-
fice.6’” Doing away with the requirement to hold an annual general meeting shortly
after depositing the new phase means that the ultimate integration of that phase in-
to the strata corporation will take place on a longer timetable. Important governance
and financial issues might only be addressed in as many as 11 months after deposit
of the phase. This could allow problems to develop and fester.

The committee’s tentative recommendation for reform

The committee gave this issue extensive discussion. It considered various name
changes, as well as potentially rolling back some of the substantive requirements
that crop up when a new phase is deposited in the land title office.

In the end, the committee favoured the clarity and simplicity of repealing the re-
quirement to hold a general meeting shortly after deposit of a new phase.

The committee understands that it isn’t uncommon to see multiple new phases de-
posited in a single year. As the commentary on this issue shows, when this occurs it
imposes significant levels of confusion and administrative burdens on the strata
corporation and its agents and advisors. These problems could be addressed by re-
naming the general meeting and by tweaking some of its requirements. But this ap-
proach would only provide a partial solution. The greater gains in simplifying the
administration of a phased strata plan, in the committee’s view, outweigh any disad-

677. See ibid, s 228 (1) (b).
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vantages in lengthening the timetable for integrating the new phase into the existing
strata corporation.

The committee addresses the major implications of this decision in its following ten-
tative recommendations on phase-strata-corporation governance and finances.

The committee tentatively recommends:

56. Section 230 of the Strata Property Act, which requires a strata corporation to hold
an annual general meeting during the six-week period that begins on the earlier of the
date on which 50% plus one of the strata lots in the new phase have been conveyed to
purchasers and the date that is six months after the deposit of the new phase, should be
repealed. Consequential amendments should be made to sections 13.2 to 13.6 of the
Strata Property Regulation.

Should the Strata Property Regulation require the election of
two additional council members from the owners of a new phase
at the general meeting that must be held after the deposit of a
subsequent phase in the land title office?

Brief description of the issue

This issue is connected to the previous issue. One of the main reasons for requiring
an annual general meeting after the deposit of a new phase is to deal with the ques-
tion of strata-council representation for new phase owners. Section 13.5 of the regu-
lation contains the relevant rule, which provides that “2 additional members of the
[strata] council must be elected from the owners of strata lots in the new phase to
hold office until the next annual general meeting of the strata corporation.”¢78

This rule is open for question in light of the committee’s tentative recommendation
to repeal the requirement for an annual general meeting after the deposit of a new
phase. On a broader note, critics of this requirement say that it can be burdensome
in some cases. Should the regulation continue to impose this special rule?

Discussion of options for reform

The committee considered a range of options, running from repealing to revising to
retaining the current rule.

678. Supra note 2,s 13.5 (1).
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The current rule appears to be designed to guarantee strata-lot owners in a new
phase a voice in the governance of the strata corporation. In this way, they can en-
sure that their concerns are raised and given a hearing at the council level. As a re-
sult, integration of the new phase may be smoother and critical issues, such as those
related to warranties, may remain within clear sight of the council.

The main disadvantage of the current rule is that it is a mandatory, one-size-fits-all
solution that might be inappropriate or burdensome for some strata corporations.
Large phased developments, for example, could see many new phases deposited in a
single year. Adding two council members for each new phase in these cases can
swell the council’s size to unworkable proportions. In other cases, apathy among
new owners could be a problem. Compliance with the rule could result in conscript-
ing uninterested owners on to the council.

One way to address these concerns would be to reformulate the provision as a per-
missive (rather than mandatory) rule. Such a rule would enable those strata corpo-
rations that want to add additional strata-council members from the new phase to
do s0.679 But it would also be flexible enough to allow strata corporations to avoid
making these appointments when circumstances demand a different approach.

The potential downsides of this reform flow from its main strength—its flexibility. It
would likely be successful in very clear cases, in which everyone can agree on
whether or not additional council members should be appointed. But the rule could
breed conflict if the owners in the new phase had views that differed from the own-
ers in existing phases. Rules could be put in place to govern those situations, but it
would make the provision much more complicated. On the other hand, simply
changing the must that appears in the current provision to a may could drain all the
force from the provision, if it were only applied when it was in the interest of exist-
ing owners to do so.

If the provision were to be nothing more than a paper tiger, then it could be argued
that the law would be better off if it were repealed. This option was the last one that
the committee considered for this issue. Its main advantage is its simplicity. Repeal-
ing the provision will address concerns about administrative burdens in the current
rules, without adding any new rules that could turn out to be burdensome them-
selves.

679. The current rule contains a provision that allows for the appointment of new strata-council
members even if the strata corporation has reached the maximum number of members under its
bylaws. See ibid, s 13.5 (3).
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The downside of repealing the regulation is that it could leave the interests of own-
ers in the new phase with less protection than is the case under the current rules.
These owners wouldn’t be completely shut out, as there are other avenues to make
their concerns known. They also would be eligible to run for a strata-council posi-
tion at the strata corporation’s next annual general meeting. But they would lack the
guaranteed representation in the critical early period of integrating the new phase
that the regulations currently provide.

The committee’s tentative recommendation for reform

The committee found this issue to pose a number of difficult problems. It was sym-
pathetic to complaints about the mandatory approach, which can impose govern-
ance requirements and administrative burdens on some strata corporations. It
looked for an approach that would allow the regulations to address these concerns,
while still maintaining protection for the interests of new-phase owners.

In the end, the committee found that striking this balance would result in a highly
detailed and complex provision. The legal framework for phased strata plans is al-
ready highly detailed and complex in its own right. The committee was loath to add
to these qualities. This led the committee to consider the simplicity of repealing the
regulation. This approach would be clear, and it would remove some of the adminis-
trative complexity of developing a phased strata plan. There are other means in the
act that could serve to protect the interests of owners in a new phase.680

Finally, this approach would be in harmony with the committee’s tentative recom-
mendation to repeal the requirement to hold an annual general meeting after depos-
it of a new phase.

The committee tentatively recommends:

57. Section 13.5 of the Strata Property Regulation, which requires the election of two
additional council members from the owners of a new phase at the phase annual gen-
eral meeting that must be held after the deposit of a subsequent phase in the land title
office, should be repealed.

680. See e.g. Strata Property Act, supra note 1, s 43 (special general meeting called by voters).
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Should an owner-developer be required to turn over to the
strata corporation the records listed in section 20 (2) (a) of the
Strata Property Act for a new phase by no later than a set period
following the deposit of that phase in the land title office?

Brief description of the issue

This issue arises as another consequence of the committee’s proposal to repeal the
requirement to hold an annual general meeting after the deposit of a new phase. Un-
der the current rules,8! the turnover of critical operational records®8? from the
owner-developer to the strata corporation is to occur at this annual general meeting.
If the requirement to hold this annual general meeting is repealed, then when should
this turnover occur?

Discussion of options for reform

There are potentially a limitless number of options that could be pursued in connec-
tion with this issue. The committee narrowed its choices down to two. Either the
turnover could occur at the next strata-corporation annual general meeting after the
deposit of the new phase or it could occur on a date set by the regulation.

Both options would ensure that important records about the new phase make their
way from the owner-developer to the strata corporation. Requiring the turnover at
an annual general meeting would be consistent with the approach found elsewhere
in the Strata Property Act. But the downside of this option is that it would require
straining that approach to fit the realities of a phased strata corporation. The first
annual general meeting of a strata corporation is a highly choreographed affair,
which accommodates the turnover of records well. Different issues are at play in lat-
er annual general meetings. A turnover of records may stick out on the agenda of
such a meeting.

The other option is to make the turnover of records a freestanding requirement,
which must be accomplished by a set date. This approach would ensure that the
turnover occurs promptly after deposit of the new phase. Its only real drawback is
that it wouldn’t be in harmony with the general approach for strata corporations.

681. See Strata Property Regulation, supra note 2, ss 13.4 (3) (e), 13.4 (4) (d).
682. See Strata Property Act, supra note 1, s 20 (2) (a).
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The committee’s tentative recommendation for reform

The committee favoured the second option. Requiring turnover of records by a set
date creates certainty. While any date chosen for the turnover would be somewhat
arbitrary, the committee was of the view that 90 days after the deposit of a new
phase would be an appropriate deadline.

The committee tentatively recommends:

58. The Strata Property Regulation should require an owner-developer to turn over to
the strata corporation the records listed in section 20 (2) (a) of the Strata Property Act
for a phase other than the first phase of a phased strata plan by no later than 90 days
following the deposit of that phase in the land title office.

Should the Strata Property Regulation restrict a phased strata’s
ability to amend bylaws relating to pets, rentals, age, and
marketing?

Brief description of the issue

Section 13.3 (2) of the regulation restricts the ability of a strata corporation that is
being developed in phases to amend bylaws relating to certain listed subjects. These
subjects are the following:

o the keeping or securing of pets;
e the restriction of rentals;
e the age of occupants;

o the marketing activities of the owner developer which relate to the sale of strata lots in the
strata plan.683

So long as the owner-developer remains “in compliance with the dates for the be-
ginning of construction of each phase,” the strata corporation can’t “create, change,
repeal, replace, add to or otherwise amend” bylaws dealing with these four sub-
jects.684 This restriction stays in effect until

683. Supra note 2,s 13.3 (2).

684. 1bid, s 13.3 (2). The relevant dates are the dates as “set out in the Phased Strata Plan Declaration
or amended Phased Strata Plan Declaration” (ibid).
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¢ the strata corporation holds “the annual general meeting held following the
deposit of the final phase,”¢8>

e the owner-developer makes an election not to proceed,®8¢ or

¢ the strata corporation “obtains the written consent of the owner develop-
er.”687

These restrictions override the general rule,®® which gives strata corporations a lib-
eral hand to amend their bylaws,8° in order to facilitate the phasing process. Should
the regulation continue to limit the power of strata corporations to make their own
decisions on these topics?

Discussion of options for reform

The committee considered three broad options to address this issue for reform: re-
taining the current regulation, repealing it, and amending its timing rules on when
the restriction is lifted from a phased strata corporation.

The main benefit of the current provision is that it supports the owner-developer’s
interest in marketing strata lots in the phased strata. All four subjects embraced by
this provision are likely to be among the top-of-mind concerns for potential pur-
chasers. For example, moving from an open-ended to a restrictive rental or pet by-
law would reduce the pool of potential purchasers of strata lots. In a similar vein, the
marketing of a development to older adults could be upended if an age-restriction
bylaw were repealed.

685. 1bid, s 13.3 (2). See also Strata Property Act, supra note 1, s 230 (requirement to hold annual
general meeting after deposit of subsequent phase).

686. See supra note 2, s 13.3 (2). See also Strata Property Act, supra note 1, ss 235 (elections not to
proceed), 236 (2) (deemed election not to proceed due to delay in proceeding).

687. Supra note 2,s 13.3 (2).

688. See Strata Property Act, supra note 1,s 126,128 (“(1) ... amendments to bylaws must be ap-
proved at an annual or special general meeting, (a) in the case of a strata plan composed entirely
of residential strata lots, by a resolution passed by a 3/4 vote, (b) in the case of a strata plan
composed entirely of nonresidential strata lots, by a resolution passed by a 3/4 vote or as oth-
erwise provided in the bylaws, or (c) in the case of a strata plan composed of both residential
and nonresidential strata lots, by both a resolution passed by a 3/4 vote of the residential strata
lots and a resolution passed by a 3/4 vote of the nonresidential strata lots, or as otherwise pro-
vided in the bylaws for the nonresidential strata lots.”).

689. But see ibid, s 121 (unenforceable bylaws).
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The downside of the current approach is that it achieves this result by bluntly re-
stricting a phased strata corporation’s power to govern itself. It could be argued that
this provision doesn’t strike the right balance between the interests of the owner-
developer and strata-lot owners. The current rule gives the owner-developer a veto
over these areas of the strata property’s governance. This policy choice, in effect, al-
lows marketing to trump any concerns that strata-lot owners may have regarding
these four subjects. Owners may feel that the ordinary rule for bylaw amendment
(which generally calls for amendments to be approved by passage of a resolution by
a 3/4 vote)®°0 may strike a better balance.

There are essentially two approaches to address these concerns about the current
rule. One approach would be to repeal the regulation. As a result, these four topics
would become subject to the general rule on bylaw amendments. This result would
enhance the strata corporation’s control over its own governance. It would be con-
sistent with what the court of appeal has recently described (in another context) as
“the foundational democratic principles that pervade the [Strata Property] Act.”%91

But this approach would create difficulties for an owner-developer. The marketing
of a phased strata property would be much more challenging if the strata-lot owners
had the power to amend bylaws on these four subjects. Even if that power were nev-
er exercised, the uncertainty created by opening up this area of the law would com-
plicate the owner-developer’s disclosure obligations. These challenges could erode
the desire of owner-developers to create phased strata properties, leading to a de-
cline in their use. This could limit the variety and sophistication of the strata-
property market. It could also spur developments that attempt to create approxima-
tions of the phased-strata form outside the legal framework provided by the Strata
Property Act.

The other option for reform that the committee considered would be to retain the
broad features of the current rule but amend it in such a way as to strike a more eq-
uitable balance between the owner-developer’s and the owners’ interests. The actu-
al amendment could take on a wide variety of details. The point would be to find a
compromise that preserves the owner-developer’s ability to effectively market stra-
ta lots while giving the strata corporation more control over its governance. Such an
approach does carry the risk, of course, of pleasing neither group.

690. See ibid, s 128 (noting special rules apply to strata plans composed entirely of non-residential
strata lots or of both residential and non-residential strata lots).

691. Norenger Development (Canada) Inc v The Owners, Strata Plan NW 3271,2016 BCCA 118 at pa-
ra 68 [2016] BCJ No 508 (QL), Kirkpatrick JA (for the court) (appeal of an order appointing an
administrator under s 174 (7) of the act).
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The committee’s tentative recommendation for reform

The committee decided that the third option was the best option for this issue. It fa-
voured a compromise approach to the problems posed by the regulation.

The committee noted that this provision works reasonably well in most cases. But it
could be a sticking point when the phased strata plan is taking a longer-than-usual
time to unfold. The committee considered adding a hard deadline to this provision,
providing, for example, that it lapses five years from the date the first phase of the
phased strata plan is deposited in the land title office. In the end, the committee de-
cided not to follow this approach. Although it had the benefit of certainty, that bene-
fit was achieved by its arbitrariness.

The better approach would be to tie the sunset date for this provision into the
Phased Strata Plan Declaration. The declaration calls for “a schedule setting out the
estimated date for the. .. completion of construction of each phase.”®°? In the com-
mittee’s view, it would be acceptable to end this provision’s sway over a strata cor-
poration six months after this estimated date.

The committee tentatively recommends:

59. Section 13.3 (2) of the Strata Property Regulation should restrict the ability of a
phased strata property to amend bylaws dealing with the keeping or securing of pets,
the restriction of rentals, the age of occupants, or the marketing activities of the own-
er-developer which relate to the sale of strata lots in the strata plan until the earliest of
the following: (a) the annual general meeting held following the deposit of the final
phase; (b) an election not to proceed is made under section 235 or 236 (2) of the act;
(c) the strata corporation obtains the written consent of the owner-developer; (d) the
owner-developer is not in compliance with the dates for the beginning of construction
of each phase as set out in the Phased Strata Plan Declaration or amended Phased
Strata Plan Declaration; (e) the date that is six months after the date of completion of
construction disclosed in section 2 (c) of the original Phased Strata Plan Declaration.

692. Strata Property Regulation, supra note 2, Form P.
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Should an owner-developer be required to identify how it
intends to designate parking and storage lockers on the Phased
Strata Plan Disclosure form?

Brief description of the issue

Parking stalls and storage lockers have raised many concerns for strata corporations
generally.®®3 The committee understands that one problem that plagues phases in-
volves the inconsistent assignment of parking stalls and storage lockers. For exam-
ple, a phased strata plan may contemplate phases in separate buildings over a com-
mon underground parking garage. Parking spaces were allocated by lease or licence
to the strata lots in the first phase. No parking spaces were identified for the (still
unbuilt) other phases. The owner-developer begins to assign parking spaces but
doesn’t make these assignments on a consistent basis. Confusion reigns among the
owners and the strata manager. Can legislative or regulatory changes alleviate this
confusion?

Discussion of options for reform

The committee considered two broad options for reform: a legislative or regulatory
change calling for greater disclosure of parking-stall and storage-locker arrange-
ments to incoming owners and no legislative or regulatory change, relying instead
on industry practices and continuing education to address any problems.

Some developers use easements to address concerns about parking and storage in a
phased strata. Education could make their techniques more widely known. This ap-
proach may have several advantages over legislative changes. Its main advantage is
its flexibility. As phased developments become more and more sophisticated, prob-
lems with parking and storage may become more complex. Finely crafted solutions
may be needed to address them. A one-size-fits-all approach could end up creating
more problems than it solves. Relying on education and industry practices may also
end up being less disruptive or costly than new legislation.

But the drawback with this approach is its inconsistency. By its nature, it means that
some developments will use one solution for parking and storage issues while oth-
ers will adopt different solutions. This inconsistency can breed confusion in pur-
chasers, owners, and strata managers.

693. See e.g. Mangan, supra note 9 at 283-85.
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The committee also considered two means to provide greater disclosure on these is-
sues. One involved amending the Real Estate Development Marketing Act.5%* This act
requires extensive disclosure to purchasers of real estate. Among the topics it covers
are parking stalls and storage lockers. So in this sense it would be a natural fit for
new rules on disclosure concerning parking and storage in a phased strata plan. But
in a broader sense what is needed to address this issue for reform would be an out-
lier for an act concerned with the marketing of real estate. The concerns raised by
this issue have more to do with the ongoing operation of strata properties.

This consideration led the committee to consider another approach to providing
disclosure, one that would focus on changes to the Strata Property Act or its regula-
tions. The existing vehicle for disclosure under the act is the Phased Strata Plan Dec-
laration. Locating disclosure about parking-stall and storage-locker arrangements
on this form would create greater clarity. It would also establish greater certainty on
these matters, as an amendment to the declaration would require the approval of an
approving officer.6?> The downside of this approach is that it would create a new
source of information on parking stalls and storage lockers in a phased strata plan,
in addition to the disclosure already required under the Real Estate Development
Marketing Act. As a result, there is the potential for inconsistencies and conflicts be-
tween the two documents.

The committee’s tentative recommendation for reform

The committee is of the view that increased disclosure and certainty is needed to
address problems with parking stalls and storage lockers in phased strata plans. The
committee believes that the best place for this disclosure is in a revised Phased Stra-
ta Plan Declaration. Problems in this area tend to arise in later phases, at a time after
marketing of new strata-lots. This makes disclosure under the Real Estate Develop-
ment Marketing Act a less relevant and practical option for addressing what are of-
ten operational issues.

The committee was of the view that the designers of the Phased Strata Plan Declara-
tion form should consider using a list of options for designating parking and storage
lockers, with a check box next to each option.

The committee tentatively recommends:

60. The Phased Strata Plan Disclosure form should be amended to require an owner-
developer to identify how it intends to designate parking and storage lockers.

694. Supra note 645.
695. See Strata Property Act, supra note 1, s 233 (1).

204 British Columbia Law Institute



Consultation Paper on Complex Stratas

ISSUES FOR REFORM—PROTECTING THE FINANCIAL INTERESTS
OF OWNERS IN A PHASED STRATA PLAN

Should the Strata Property Regulation continue to require the
owner-developer, after the deposit of a phase subsequent to the
first phase, to prepare an interim budget for the entire strata
corporation?

Brief description of the issue

An interim budget has been described as “an excellent bridge for the transition from
developer to strata council.”6%¢ Immediately after the deposit of a strata plan the
owner-developer owns all the strata lots and is responsible for all strata-corporation
expenses.®®’ A budget isn’t needed at this time. Eventually, strata-lots are sold off to
purchasers. Once (1) 50% plus one of these strata lots are sold to purchasers or

(2) nine months has elapsed since the date of the first sale of a strata lot, a six-week
window opens, during which the owner-developer must hold the strata corpora-
tion’s first annual general meeting.°® One of the items on the agenda for that meet-
ing is adoption of the strata corporation’s first budget.69?

The transitional period during which an interim budget holds sway runs from the
date of the first sale of a strata lot to the date on which the first strata-corporation
budget is approved. An interim budget is prepared by the owner-developer,’% ac-
cording to standards set out in the Strata Property Act.701

When it comes to phased strata plans, the first phase simply follows the pattern de-
scribed for strata corporations generally in the two preceding paragraphs.’??2 But

696. Fanaken, supra note 9 at 13.

697. See Strata Property Act, supra note 1,s 7.
698. See ibid, s 16 (1).

699. See ibid, s 20 (2) (b).

700. See ibid, s 13 (1) (a) (owner-developer must “prepare an interim budget for the strata corpora-
tion for the 12 month period beginning the first day of the month following the month in which
the first conveyance of a strata lot to a purchaser occurs”).

701. See ibid, s 13 (2).
702. See Strata Property Regulation, supra note 2, s 13.4 (1).
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things are more complicated when a new phase is deposited in the land title office
after the phased strata corporation has adopted its own budget. The new phase has
its own transition from owner-developer responsibility for expenses to strata-lot
owner control of the budget. This calls for an interim budget.”%3 The question is how
this interim budget should mesh with the existing strata corporation budget. The
answer given by the case law is that this interim budget replaces the strata-
corporation budget and applies to the whole strata corporation.’% As a bit of a com-
promise measure, “the Act attempts to respect the budget adopted at the annual
general meeting by requiring that the new interim budget, which the owner devel-
oper must prepare, be based on the budget adopted at that annual general meet-
ing.”705

This conclusion has been criticized.”%¢ Should the relevant provisions of the Strata
Property Regulation be amended to bring about a different result?

Discussion of options for reform

The committee considered four options for this issue: (1) continue to require the
owner-developer to prepare the interim budget for the entire strata corporation; (2)
require the owner-developer to prepare an interim budget only for the strata lots in
the subsequent phase; and (3) require the strata corporation to approve a new
budget after deposit of a subsequent phase for the entire strata corporation (includ-
ing the strata lots in the new phase); and (4) require interim budgets to more closely
adopt the figures in the strata-corporation budget—that is, make them meet a high-
er standard than being merely “based on” the strata-corporation budget.

The first option is to retain the status quo. This option aligns the rules for phases
with the general rules for budgets in the early life a strata corporation. Since the
owner-developer will typically own the bulk of the strata lots in this period and will
be actively engaged in marketing those strata lots it makes some sense to make the
budget the owner-developer’s responsibility.

703. See ibid, s 13.4 (5) (a).

704. See Owners, Strata Plan KAS 3485 v 0703008 B.C. Ltd, 2011 BCSC 1655 at paras 16-20,
[2011] BCJ No 2327 (QL) [Strata Plan KAS 3485]. See also British Columbia Strata Property Prac-
tice Manual, supra note 9 at § 17.27 (“the new interim budget to be prepared for a subsequent
phase is a budget for the entire strata corporation, not just for the strata lots in that phase” [em-
phasis added]).

705. Strata Plan KAS 3485, supra note 704 at para 18, Barrow J.
706. See British Columbia Strata Property Practice Manual, supra note 9 at § 17.27.
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A straight application of the general rule might cause problems in a phased strata
plan if the strata property has already made it a significant way through the phasing
process. So the regulation modifies the general rule for cases in which a strata cor-
poration has adopted its own budget. When this has occurred, the owner-
developer’s interim budget “must be based on the budget approved by the strata
corporation.”’%7 So the current rules make some allowance for the views of strata-lot
owners, even though the final decision on the interim budget rests with the owner-
developer.708

This last point captures the downside of the first option. It represents a significant
erosion of the democratic character of a strata corporation. As one commentator has
pointed out, “permitting the owner developer to override the duly approved budget
of an operating strata corporation” may lead to “somewhat surprising and potential-
ly destabilizing” results.”%° These types of results may be more pronounced in a stra-
ta property that is taking a long time to go through the phasing process. In these
cases, a fully fledged strata corporation could find itself operating for long stretches
under its own budgets, only to be sent back to the interim-budget stage from time to
time. In addition to being at odds with the concept of democratic rule in a strata cor-
poration, this result could produce administrative confusion. It’s also worth bearing
in mind that the relationship between the owner-developer and the strata-lot own-
ers can often be fraught.”10 Shifting the responsibility for something as fundamental
as a budget back to the owner-developer could end up exacerbating other disputes
between strata-lot owners in the early phases and the owner-developer.

The second option addresses these concerns. It would allow most of the strata cor-
poration to carry on under its approved budget while those strata lots in the new
phase would be subject to the interim budget. This compromise approach likely best
reflects the states of development for the various component parts of the phased
strata plan, as well as the expectations of strata-lot owners and the owner-
developer. It avoids the “potentially destabilizing” result of having an operating stra-
ta corporation’s budget overridden by an owner-developer’s interim budget. It also
makes some allowance for the different position of the strata lots in the new phase,
and it supports the owner-developer’s disclosure obligations and marketing goals
with respect to those strata lots.

707. See Strata Property Regulation, supra note 2, s 13.4 (5) (a).
708. See Owners, Strata Plan KAS 3485, supra note 704 at para 18.
709. British Columbia Strata Property Practice Manual, supra note 9 at § 17.27.

710. See Fanaken, supra note 9 at 17 (“It is not surprising that developers do not appear at first AGMs
as they tend to be beat up over a wide variety of issues by disgruntled owners.”).
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The downside of this option is that it goes against the general thrust of the act’s and
the regulation’s approach to governance for phased strata plans. That approach in-
volves integrating subsequent phases into the existing strata corporation as quickly
as possible. The act provides that the strata corporation created by the deposit of a
new phase is automatically amalgamated with the strata corporation created by the
deposit of the first phase.”11 The “owners of the strata lots in the phase are members
of the strata corporation established by the deposit of the strata plan for the first
phase.””12 This option for reform would begin to unwind this broader approach to
integrating new phases, at least as far as budgeting was concerned. It would provide
that a subgroup within the strata corporation has its financial matters governed by
its own, separate budget. This result would be somewhat analogous to what prevails
in a strata corporation with sections, except that here the strata lots in a new phase
wouldn’t be considered a separate entity. This could result in some conceptual con-
fusion and possibly some administrative difficulties.

The third option for reform would address these issues, as well as make it clear that
the democratic principle should govern in setting strata-corporation budgets. Under
this approach, a phased strata corporation that has already adopted a budget would
be required to adopt a new budget when a subsequent phase comes on line. This
would result in an integrated strata-corporation budget that was approved through
the act’s ordinary processes for collective decision-making. This option would also
be consistent with the act’s goal of integrating new phases into the strata corpora-
tion as soon as possible.

Converting the requirement to prepare an interim budget into a requirement for a
new strata-corporation budget creates a tight deadline in this example between the
deposit of the third phase and the need to have the budget come into effect.”13 In ad-
dition to timing concerns, the task at hand could bring with it further problems. As
one commentator has noted, “[p]reparing a first budget for a strata corporation is

711. See supra note 1, s 228 (1) (b).
712. Ibid, s 228 (1) (c).

713. Existing notice requirements would make it impossible to hold a general meeting to consider the
budget within this period. See Strata Property Act, supra note 1, s 45 (1) (“The strata corporation
must give at least 2 weeks’ written notice of an annual or special general meeting to all of the fol-
lowing: (a) every owner, whether or not a notice must also be sent to the owner’s mortgagee or
tenant; (b) every mortgagee who has given the strata corporation a Mortgagee’s Request for No-
tification under section 60; (c) every tenant who has been assigned a landlord’s right to vote un-
der section 147 or 148, if the strata corporation has received notice of the assignment.”).
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not easy.”’1* Obtaining accurate estimates of expenses is a real challenge. And these
estimates will end up being the key determinant of strata fees.’1> These general
points for strata corporations will likely apply when a new phase is brought on line.
Finally, moving directly to a strata-corporation approved budget for a new phase
could complicate both the owner-developer’s disclosure obligations and its efforts to
sell strata lots in that new phase.

The fourth option would retain much of the current framework. Its major change
would be to tie the owner-developer’s interim budget much more closely to the stra-
ta-corporation budget. Instead of being merely “based on” the strata-corporation
budget, the interim budget would have to adopt the same financial structure that
was used in the strata-corporation budget.

This option is based on the insight that strata-corporation budgets are usually more
realistic than interim budgets. Strata-lot owners may be surprised by increases in
strata fees that occur when moving from an interim to a strata-corporation budget.
This option would address that problem by injecting more realism into the interim
budget from the start.

The downside of this approach lies in the difficulty in spelling out suitably directive
standards in the regulation. Given the increasing diversity in phased strata plans, the
resulting regulations would have to be highly detailed and complex.

The committee’s tentative recommendation for reform

In the committee’s view, the current rule needs reform. It represents too great an in-
trusion on the democratic governance of strata corporations. It also thrusts a re-
sponsibility on owner-developers that they, in most cases, would not welcome.

Limiting the reach of the interim budget to the strata lots in the new phase is a
pragmatic solution to these problems. It doesn’t come with the administrative bur-
dens or legislative complexity of options three and four. It also has the least impact
on the owner-developer’s marketing interests and disclosure obligations.

The committee tentatively recommends:

61. If a strata corporation for a phased strata plan has adopted its own budget, then
the Strata Property Regulation should require an owner-developer, after the deposit of

714. Fanaken, supra note 9 at 13.
715. See Fanaken, ibid.
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a phase subsequent to the first phase, to prepare an interim budget that is only appli-
cable to the strata lots in that subsequent phase.

Should the Strata Property Regulation be amended to require a
strata corporation to account separately for the revenue and
expenses during the interim-budget period after deposit of a
phase subsequent to the first phase in the land title office?

Brief description of the issue

This issue arose as a consequence of the committee’s tentative recommendation for
the previous issue. An interim budget applicable to strata lots in a new phase may be
created by the owner-developer but it will be administered by the strata corpora-
tion. Should the strata corporation be required to account separately for the admin-
istration of those funds?

Discussion of options for reform

This issue really only has one legislative option for reform. Either the regulation
governing these matters is amended to require separate accounting or the law is left
silent on this issue and it’s left up to strata corporations to determine whether best
practices call for separate accounting.

The main advantage of amending the regulation is that it would provide a clear di-
rection for strata corporations. An amendment would also support the committee’s
previous tentative recommendation regarding interim budgets. It might help to
make any changes in administrative practices as a result of that tentative recom-
mendation smoother to implement. Amending the regulation would also help to en-
sure the viability of existing safeguards in the act regarding interim budgets.”1¢ The-
se safeguards turn on whether the owner-developer’s estimates of expenses in the

716. See supra note 1, s 14 (4)-(6) (“(4) Subject to subsection (5), if the expenses accrued by the stra-
ta corporation, for the period referred to in subsection (1), are greater than the operating ex-
penses estimated in the interim budget for that period, the owner developer must pay the differ-
ence to the strata corporation within 8 weeks after the first annual general meeting. (5) If the
accrued expenses referred to in subsection (4) are 10% or more greater than the operating ex-
penses estimated in the interim budget for that period, the owner developer must include in the
payment referred to in subsection (4) an additional amount calculated according to the regula-
tions. (6) If the expenses accrued by the strata corporation, for the period referred to in subsec-
tion (1), are less than the operating expenses estimated in the interim budget for that period, the
strata corporation must refund the difference to the owners in amounts proportional to their
contributions.”).
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interim budget end up being greater or less than the actual expenses by a specified
percentage amount. If the accounts for the strata-corporation budget and the inter-
im budget aren’t kept separate, then there is no way to make this determination.

Amending the regulation may have downsides. At a minimum, it will make the regu-
lation longer and more complex. It may create its own administrative burdens too.

The committee’s tentative recommendation for reform

The committee favours amending the Strata Property Regulation to provide for sep-
arate accounting for the interim budget. This amendment is a natural extension from
its previous tentative recommendation.

The committee tentatively recommends:

62. The Strata Property Regulation should be amended to require a strata corporation
to account separately for the revenue and expenses during the interim-budget period
after deposit of a phase subsequent to the first phase in the land title office.

Should the Strata Property Act continue to require approval by
an approving officer of security for common facilities?

Brief description of the issue

The Strata Property Act’s main area of concern in protecting the financial interests of
owners involves protections of expectations around common facilities.”?” One of its
safeguards applies when “common facilities are to be constructed in a phase other
than the first phase, or constructed on a separate parcel.”’18 In these circumstance,
an approving officer “may only approve the Phased Strata Plan Declaration if the
owner developer”:

e postsabond, an irrevocable letter of credit or other security in an amount that, in
the opinion of the approving officer, is sufficient to cover the full cost of constructing
the common facility, including the cost of the land, or

e makes other arrangements, satisfactory to the approving officer, to ensure the com-
pletion of the common facility.71°

717. See ibid, s 217 (“ ‘common facility’ means a major facility in a phased strata plan, including a
laundry room, playground, swimming pool, recreation centre, clubhouse or tennis court, if the
facility is available for the use of the owners”).

718. Ibid, s 223 (1).
719. Ibid, s 223 (1).
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Approving security arrangements isn’t a clear fit with the approving officer’s general
mandate to deal with land-use issues. Is there a better regulatory option that could
be put in place to ensure protection of strata-lot owners’ interests?

Discussion of options for reform

This oversight provision appears to be a valuable part of the legal framework for
phased strata plans. So the committee only considered options that would substitute
a different actor for the role the approving officer currently plays. Two potential
overseers are the superintendent of real estate and the supreme court.

The superintendent of real estate has a consumer-protection dimension to its man-
date. In this respect, it could be a better fit for this role than the approving officer.
But the downside of this option is that the superintendent has no other part to play
in the phasing process. Other aspects of the process continue to lend themselves to
oversight by an approving officer. So transferring this issue to the superintendent
would lead to a division of regulatory oversight.

The supreme court has established expertise in hearing evidence and making deci-
sions. But that expertise is engaged in dispute resolution, not regulatory oversight.
Transferring this issue to the court would likely engage some of the drawbacks of
the dispute resolution process, which include added costs, administrative burdens,
and timelines.

The committee’s tentative recommendation for reform

The committee is of the view that the approving officer remains the best option for
overseeing this part of the phasing process. While there may be some scope for con-
cerns about how this issue fits within the approving officer’s mandate, the other op-
tions for this oversight role each come with significant drawbacks. In the commit-
tee’s opinion, the advantages that may be gained by a change don’t outweigh those
disadvantages.

The committee tentatively recommends:

63. Section 223 of the Strata Property Act should continue to require an approving of-
ficer’s approval of security for common facilities.
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Should the Strata Property Act be amended to give an approving
officer powers to charge a fee for approval of a Phased Strata
Plan Declaration and to call for a verified estimate of the cost to
construct common facilities?

Brief description of the issue

This issue flows from the previous one. If the approving officer is going to continue
to oversee security for common facilities, then can the legislation give the approving
officer tools to perform this task more efficiently?

Discussion of options for reform

The committee focussed on two changes that would bolster the oversight regime.
One would be a provision allowing the approving officer to require the owner devel-
oper to provide an estimate of the cost of common facilities. This estimate would be
verified by the certificate of a registered architect or professional engineer, in a
manner analogous to the existing rules on release of security.”20 The second would
be a provision allowing the approving officer to charge a reasonable fee for review-
ing the Phased Strata Plan Declaration.

These changes would, in all likelihood, strengthen the regulatory regime by support-
ing the approving officer’s oversight role. Their downside is that they would impose
costs and delays on owner-developers.

The committee’s tentative recommendation for reform

The committee favours giving these powers to approving officers. These new pow-
ers will give added support to the consumer-protection and public-interest ration-
ales for the regulatory framework. The advantages that will flow from them out-
weigh the costs and burdens they will add to owner-developers in developing a
phased strata plan.

The committee tentatively recommends:

64. Section 223 of the Strata Property Act should be amended to provide that an ap-
proving officer may (a) charge a reasonable fee to the owner-developer for approving
the Phased Strata Plan Declaration and (b) require the owner-developer to provide an
estimate of the cost of common facilities that are to be constructed in a phase other

720. See ibid, s 226 (1) (a).
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than the first phase, or constructed on a separate parcel, which estimate must be veri-
fied by the certificate of a registered architect or professional engineer.

Should an owner-developer be required to ensure that the term
of any insurance policy entered into by or on behalf of a phase
subsequent to the first phase in a phased strata plan continues
for at least four weeks after the new phase is deposited in the
land title office?

Brief description of the issue

As a strata property is developed, it is important to ensure that it has insurance cov-
erage through the transition of control from the owner-developer to the strata cor-
poration. While the strata property is under construction, the owner-developer will
carry course-of-construction insurance. The Strata Property Act spells out the prop-
erty insurance that a strata corporation must carry.’21

In most strata properties, the owner-developer manages the transition in insurance
coverage. It is initially responsible for obtaining the strata corporation’s property in-
surance—a responsibility that arises upon deposit of the strata plan. Responsibility
for insurance passes to the strata council when the first council is formed at the stra-
ta corporation’s first annual general meeting. To smooth the handoff from owner-
developer to strata corporation, the Strata Property Act contains a special rule. This
rule provides that the owner-developer “must ensure that the term of any insurance
policy entered into by or on behalf of the strata corporation continues for at least 4
weeks after the first annual general meeting.””??

The phasing process makes this transition more complicated. The picture is relative-
ly clear for the first phase. The rule extending coverage for at least four weeks after
the first annual general meeting applies in this case.”?3 It's phases subsequent to the
first phase that pose the problem. The regulation provides that the rule calling for a

721. See ibid, s 149 (1) (“The strata corporation must obtain and maintain property insurance on
(a) common property, (b) common assets, (c) buildings shown on the strata plan, and
(d) fixtures built or installed on a strata lot, if the fixtures are built or installed by the owner de-
veloper as part of the original construction on the strata lot.”).

722. Ibid, s 15.

723. See Strata Property Regulation, supra note 2, s 13.4 (1) (providing generally that owner-
developer’s obligation from part 3 of the act—which include the obligation set out in sec-
tion 15—apply to the first phase).
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four-week extension in coverage doesn’t apply to any new phase deposited after the
phased strata corporation has held its first annual general meeting.”?4 This creates a
hard transition in responsibility for insurance coverage from owner-developer to
strata corporation upon deposit of the new phase in the land title office. Although
the owner-developer is required to notify the strata corporation when it plans to
deposit a new phase,’25 this notice often doesn’t give strata corporations enough
time to arrange property insurance for the new phase. This creates the potential for
gaps in insurance coverage. Should the act be amended to address the possibility
that a gap in insurance coverage may result on the deposit of a new phase?

Discussion of options for reform

Since any gap in insurance coverage could have catastrophic consequences for a
strata corporation, leaving the potential for such a gap to develop wasn’t considered
an option for this issue. The committee considered two options designed to ensure
such a gap wouldn’t appear.

The first option was to require an extension of the owner-developer’s insurance
coverage for four weeks after the deposit of a new phase. This option is analogous to
the Strata Property Act’s existing rule, with the reference point of the first annual
general meeting changed to the deposit of the new phase. The advantage of this ap-
proach is that it gives a strata corporation a reasonable amount of time to obtain its
own coverage for property in the new phase. The possibility of a gap in coverage is
thereby dramatically lowered, if not entirely eliminated. This approach also extends
an existing rule in the act, which ensures some familiarity for participants in the re-
al-estate development sector.

There are disadvantages to this approach. The deposit of a new phase isn’t identical
to the situation covered by the existing rule. The existing rule contemplates the
owner-developer obtaining strata-corporation property insurance upon deposit of
the strata plan and extending that coverage to at least four weeks after the strata
corporation’s first annual general meeting. This option, in contrast, contemplates ex-
tending the owner-developer’s existing insurance coverage during construction for
four weeks after the first phase, in order to give the strata corporation time to obtain
property insurance. There is a possibility that an owner-developer’s coverage might
not be appropriate in all cases. This approach also creates the possibility of double
coverage for a time. Finally, this option will also increase costs for the owner-
developer. These costs are likely to be passed on to strata-lot owners.

724. See ibid, s 13.4 (2), (4) (5).
725. See Strata Property Act, supra note 1, s 229.
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The other option the committee considered was extending the notice period for de-
posit of a new phase. The current rule simply provides that an owner-developer
must “immediately notify” the strata corporation.’2¢ The committee understands
that, in practice, this tends to result in the strata corporation receiving notice on the
day of deposit. Providing a set notice period of, for example, four weeks would give
the strata corporation time to arrange insurance coverage before the new phase is
deposited in the land title office.

The downside of this approach is that it relies on the owner-developer having a def-
inite sense of when the new phase will be deposited weeks before it happens. In
practice, this isn’t always the case. A longer notice period could end up being rou-
tinely flouted, as owner-developers simply won’t have the information needed to
comply with it. A shorter notice period would be more realistic, but it would also
leave in place the possibility that a gap in insurance coverage could result.

The committee’s tentative recommendation for reform

The committee favours extending, by analogy, the current rule generally applicable
to strata corporations. Although there may be some disadvantages to this approach,
it best addresses the underlying issue and provides the best assurance that a gap in
insurance coverage won’t occur.

The committee tentatively recommends:

65. Despite the Strata Property Regulation, the owner-developer should be required to
ensure that the term of any insurance policy entered into by or on behalf of a phase
subsequent to the first phase in a phased strata plan continues for at least four weeks
after the subsequent phase is deposited in the land title office.

726. Ibid, s 229.
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Should the Strata Property Act provide that the owner-developer
be considered to have an insurable interest in any property
insured under an insurance policy that continues in effect for at
least four weeks after the new phase is deposited in the land
title office?

Brief description of the issue

This issue—and the two that follow—arises as a consequence of the committee’s
tentative recommendation to address the previous issue. When a new phase is de-
posited in the land title office, the act provides that “the strata corporation estab-
lished by the deposit of the phase is amalgamated with the strata corporation estab-
lished by the deposit of the strata plan for the first phase.””?7 If the owner-
developer’s insurance is extended for four weeks after deposit, then this rule could
create a question about whether the owner-developer has an insurable interest in
the property insured. Should the legislation address this possibility?

Discussion of options for reform

Expressly providing that the owner-developer has an insurable interest during the
period its insurance is extended pre-empts any disputes that could arise on that
score. In this way, it creates clarity and certainty.

The only possible downside of this option for reform is that it could be argued that it
isn’t necessary to make this point expressly in the act. It may be implicit in the pre-
vious tentative recommendation. So it could just end up making the act longer.

The committee’s tentative recommendation for reform

The committee favours clarifying this issue by stating an express rule.

The committee tentatively recommends:

66. The Strata Property Act should provide that the owner-developer should be consid-
ered to have an insurable interest in any property insured under an insurance policy
that continues in effect for at least four weeks after the subsequent phase is deposited
in the land title office.

727. Ibid, s 228 (1) (b).
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Should the Strata Property Act provide for payment of funds to
an insurance trustee under an insurance policy that continues in
effect for at least four weeks after the new phase is deposited in
the land title office?

Brief description of the issue

The Strata Property Act requires that insurance money only be paid out on a strata-
corporation insurance policy to an insurance trustee.’?8 Should this rule be extended
to an owner-developer’s insurance policy that continues in effect after the deposit of
a new phase?

Discussion of options for reform

Amending the act to extend this rule would support the proposal to continue an
owner-developer’s insurance in effect after deposit of a new phase. It would ensure
that any insurance money paid out under that proposal is dealt with in a way con-
sistent with the rules for strata corporations generally. It’s difficult to see any down-
side to this approach.

The committee’s tentative recommendation for reform

The committee favours extending the act’s general rule covering payment of insur-
ance money to an insurance trustee to an owner-developer’s insurance that contin-
ues in effect after deposit of a new phase.

The committee tentatively recommends:

67. The Strata Property Act should provide that, despite the terms of an insurance poli-
cy that continues in effect for at least four weeks after the subsequent phase is deposit-
ed in the land title office, in making a payment, other than a payment arising from the
liability of the strata corporation, under the strata corporation's insurance policy, an
insurer must make the payment (a) to the order of the insurance trustee designated by
the bylaws, or (b) if an insurance trustee is not designated, to the order of the strata
corporation to be held in trust until paid out under section 157 of the Strata Property
Act.

728. See ibid, s 156 (“Despite the terms of the insurance policy, in making a payment, other than a
payment arising from the liability of the strata corporation, under the strata corporation’s insur-
ance policy, an insurer must make the payment (a) to the order of the insurance trustee desig-
nated by the bylaws, or (b) if an insurance trustee is not designated, to the order of the strata
corporation to be held in trust until paid out under section 157.”).
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Should the Strata Property Act require an owner-developer to
give a strata corporation for a phased strata plan an insurance
appraisal for the full replacement value of a new phase no later
than 14 days before the deposit of the new phase in the land
title office?

Brief description of the issue

Property insurance for strata corporations must “be on the basis of full replacement
value.”’29 The prevailing practice is to establish the value of coverage by means of a
third-party appraisal of the property.’30 In the ordinary course, the strata corpora-
tion takes responsibility for obtaining an appraisal. Given the special circumstances
of insurance coverage when a new phase comes online, should the owner-developer
be required instead to obtain an appraisal?

Discussion of options for reform

There are essentially two options to consider for this issue. One option is to amend
the act and make obtaining an appraisal the responsibility of the owner-developer in
this case. The other is to leave the legislation as it is. This would mean that the strata
corporation would have to make the decision to obtain an appraisal.

The advantage of the first option is practicality. The owner-developer remains in
control of the property up to deposit of the new phase. It is best placed to obtain an
appraisal of it for the strata corporation. The strata corporation can then use that
appraisal to determine its coverage, after the transitional period ends.

The other option is to keep the legislation silent on this point. This would leave it to
the strata corporation to obtain an appraisal, in fulfilling its obligations under the
act.

The committee’s tentative recommendation for reform

The committee is of the view that its proposals for insurance and new phases would
be supported and enhanced by requiring an owner-developer to obtain an appraisal
for a new phase. In respect of timing, the committee determined that obtaining the

729. Ibid, s 149 (4) (a).
730. See Fanaken, supra note 9 at 117.
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appraisal no later than 14 days before deposit would be reasonable and would best
assist the strata corporation in acting upon the appraisal.

The committee tentatively recommends:

68. The Strata Property Act should require an owner-developer to give a strata corpo-
ration for a phased strata plan an insurance appraisal for the full replacement value of
a new phase no later than 14 days before the deposit of the new phase in the land title

office.
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CHAPTER 6. CONCLUSION

The committee hopes to receive a wide range of responses to its tentative recom-
mendations. Public comment is an integral part of the process of developing law-
reform recommendations. Final recommendations are often shaped by input re-
ceived at the consultation stage. The committee is proposing a host of changes to the
Strata Property Act and the Strata Property Regulation, on which it would like to re-
ceive additional consideration before they are made final recommendations.
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APPENDIX A

List of Tentative Recommendations

Sections—general

1. The Strata Property Act and the Strata Property Regulation should continue to con-
tain provisions enabling the creation and operation of sections. (53-57)

Sections—qualifying conditions

2. The Strata Property Act should continue to allow sections only for the purpose of
representing the different interests of (a) owners of residential strata lots and owners
of nonresidential strata lots, (b) owners of nonresidential strata lots, if they use their
strata lots for significantly different purposes, or (c) owners of different types of resi-
dential strata lots. (58-60)

Sections—creation

3. The Strata Property Act should continue to permit an owner-developer to create sec-
tions. (60-62)

4. If an owner-developer creates sections at the time a strata plan is filed in the land ti-
tle office, then the Strata Property Act should provide that, on or before the date of the
strata corporation’s second annual general meeting, the sections comprising the strata
corporation may, by resolutions passed by a majority vote of each of the sections, can-
cel the sections. (63-64)

5. The Strata Property Act should provide that, if a section is created after a strata cor-
poration’s first annual general meeting, then the bylaws must set out the date of the
first annual general meeting of the section. (64-65)

6. Section 193 of the Strata Property Act should be amended to clarify that creation or
cancellation of a section requires a resolution passed by a 3/4 vote in all cases, despite
the provisions of section 128 (1) (b) and (c), which allow amendments to a bylaw to be
approved by a resolution passed by a voting threshold other than a 3/4 vote in the case
of a strata plan composed entirely of nonresidential strata lots or in the case of a stra-
ta plan composed of both residential and nonresidential strata lots. (66-67)
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7. Special forms should be prescribed under the Strata Property Act for the creation,
amendment, and cancellation of a section. (67-68)

8. Section 193 (5) of the Strata Property Act should be repealed and section 250 (2) of
the Strata Property Act should be amended to provide for the categorization of filings
addressing the creation, amendment, and cancellation of sections. (68-69)

Sections—powers and duties

9. The Strata Property Act should provide that bylaws respecting sections cannot pro-
vide for the control, management, maintenance, use, and enjoyment of common prop-
erty. (70-73)

10. The Strata Property Act should provide that bylaws respecting sections can provide
for the control, management, maintenance, use, and enjoyment of common assets of
the section or a strata lot of the section. (73-74)

11. Section 194 (2) (f) of the Strata Property Act should be retained as it is currently
worded. (74-75)

12. Section 194 (4) of the Strata Property Act should be amended by striking out “only”
and by adding as a new paragraph (c) the words “for any other purpose in the discre-
tion of the section.” (75-76)

13. The Strata Property Act should provide that a mortgagee may give a Mortgagee’s
Request for Notification to a section, as well as to the strata corporation. (76-77)

14. The Strata Property Act should require a section to file its correct mailing address,
and any changes to that address, in the land title office. (77-78)

Sections—governance

15. The Strata Property Act should contain an express declaration that the act applies
to sections. (78-79)

16. The Strata Property Act should require a section to provide an information certifi-
cate under section 59 for matters concerning the section on request by an owner, a
purchaser, or a person authorized by an owner or a purchaser. (80-82)
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17. The Form B (information certificate) for strata corporations should be modified to
ask (a) does the strata corporation have sections, (b) if so, is this strata lot part of a
section, and (c) if yes, which section does this strata lot belong to. (82-83)

18. The Strata Property Act should require a section to provide any information neces-
sary to complete a certificate of payment under section 115 of the act within three days
of a request from its strata corporation. (83-84)

19. A new form under the Strata Property Act should be created for the section to pro-
vide the requisite information to the strata corporation. (83-85)

Sections—finances

20. The Strata Property Act should enable sections to file a lien under section 116 of
the act. (85-87)

21. If a strata corporation and a section both file liens under section 116 of the Strata
Property Act with respect to the same strata lot, then the strata corporation’s lien
should rank in priority ahead of the lien of the section. (87-89)

22. A section’s lien should rank in priority to every other lien or registered charge ex-
cept (a) to the extent that the strata corporation’s lien is for a strata lot’s share of a
judgment against the strata corporation, (b) if the other lien or charge is in favour of
the Crown and is not a mortgage of land, or (c) if the other lien or charge is made un-
der the Builders Lien Act. (89-90)

23. Section 112 of the Strata Property Act should be amended to provide that before a
strata corporation or a section registers a lien under section 116 of the act against a
strata lot, then that strata corporation or section must give notice, as the case may be,
to the section or strata corporation. (90-91)

24. Consequential amendments should be made to sections 112 to 118 of the Strata
Property Act to include sections. (91-92)

25. The Strata Property Act should expressly require a section within a strata corpora-
tion to have a separate budget. (92-94)

26. The Strata Property Act should provide that operating funds, contingency-reserve-
fund funds, and special-levy funds must be accounted for separately and maintained in
separate accounts in a financial institution for the strata corporation and for each sec-
tion. (94-95)
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27. Section 192 (a) of the Strata Property Act should be amended by inserting after
“bylaws that provide for the creation and administration of each section” the words
“provided that the administration of expenses relates solely to the section.” (96-97)

Sections—cancellation

28. The Strata Property Act should require that a resolution to cancel a section must be
approved by sectional 3/4 votes in each other existing section of the strata corpora-
tion. (97-100)

29. The Strata Property Regulation should require that the resolution to amend the by-
laws to provide for the cancellation of a section must set out all of the following:

(a) any funds in the operating fund and contingency reserve fund for common expenses
of the section have been transferred or disposed of; (b) any court proceeding or arbi-
tration involving the section has been settled or discontinued; (c) any contracts in the
name of the section have been assigned or terminated; (d) any land or other property
held in the name of or on behalf of the section has been disposed of in accordance with
the act; (e) any lien filed under section 116 of the act has been transferred or dis-
charged; (f) any other charges, interests, liabilities, or assets of the section have been
transferred or disposed of. (100-05)

Types—Ilegislative enabling provision or definition

30. The Strata Property Act should contain a provision that expressly enables the crea-
tion of types of strata lots. (118-19)

Types—creation

31. The Strata Property Act should require, for a strata corporation to create a type of
strata lot: (a) the strata corporation must hold an annual or special general meeting
to consider the creation of the type; (b) the notice of meeting must include a resolution
to amend the bylaws to provide for the creation of each type; and (c) the resolution re-
ferred to in (b) must be passed (i) by a 3/4 vote by the eligible voters of the strata lots
comprising the type identified in the bylaw, and (ii) by a 3/4 vote by all the eligible
voters in the strata corporation. (119-20)

32. The vote authorizing the creation, amendment, or cancellation of a type should re-
quire a resolution passed by a 3/4 vote in all cases, despite the provisions of section
128 (1) (b) and (c), which allow amendments to a bylaw to be approved by a resolution
passed by a voting threshold other than a 3/4 vote in the case of a strata plan com-
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posed entirely of nonresidential strata lots or in the case of a strata plan composed of
both residential and nonresidential strata lots. (119-21)

33. If a strata corporation allocates expenses by types, then amendments to the strata
corporation’s bylaws concerning the allocation of an expense to a type must be ap-
proved at an annual general meeting or a special general meeting by both a resolution
passed by a 3/4 vote of the strata corporation and a resolution passed by a 3/4 vote of
the type. (119-21)

34. The Strata Property Act should allow an owner-developer to create types of strata
lots at the time the strata plan is deposited by filing in the land title office bylaws that
provide for the creation of each type. (121-22)

Types—sharing operating expenses

35. The Strata Property Regulation should continue to allow operating expenses (ex-
penses that usually occur either once a year or more often than once a year) to be
shared by types of strata lots. (122-23)

36. The Strata Property Regulation should not allow operating expenses (expenses that
usually occur once a year or more often than once a year) to be shared by types of stra-
ta lots, if the expense is in relation to an item that does not exclusively benefit the

type. (123-24)

37. Section 105 of the Strata Property Act should be amended to provide that, if a stra-
ta corporation has adopted a bylaw establishing types of strata lots, the strata corpo-
ration must carry out a year-end reconciliation and if, based on that reconciliation,
there is a surplus or a shortfall with respect to a contribution to the operating fund
that was shared only by owners of strata lots of that type, then the surplus or shortfall
must be dealt with as follows: (a) in the case of a surplus, the surplus must be used to
reduce the total contribution to the next fiscal year’s operating fund by owners of stra-
ta lots of that type; (b) in the case of a shortfall, the shortfall must be eliminated during
the next fiscal year by owners of strata lots of that type. (124-25)

Types—sharing capital expenses

38. The Strata Property Regulation should not allow capital expenses (expenses that
occur less frequently than once a year) to be shared by types of strata lots, even if the
capital expense relates to an item that benefits only the type of strata lot. (126-28)

39. The Strata Property Act should not allow a type of strata lot to have a contingency
reserve fund. (128-30)
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40. The Strata Property Regulation should not allow capital expenses (expenses that
usually occur less frequently than once a year) to be shared by types of strata lots, if
the expense is in relation to an item that does not exclusively benefit the type. (130-
31)

Types—powers, duties, and governance

41. The Strata Property Act should not authorize bylaws respecting types to provide for
the control, management, maintenance, use, and enjoyment of the strata lots, common
property, and common assets of the type or adjacent to the type. (131-32)

42. The Strata Property Act should not require that bylaws respecting types provide for
the creation of a type executive. (132-33)

Types—cancellation

43. The Strata Property Act should require, for a strata corporation to cancel a type of
strata lot: (a) the strata corporation must hold an annual or special general meeting
to consider cancellation of the type; (b) the notice of meeting must include a resolution
to amend the bylaws to provide for the cancellation of the types; and (c) the resolution
referred to in (b) must be passed (i) by a 3/4 vote by the eligible voters of the strata
lots comprising the type identified in the bylaw, and (ii) by a 3/4 vote by all the eligible
voters in the strata corporation. (133-34)

Phases—general

44. The Strata Property Act should continue to enable the development of strata prop-
erties in phases. (171-73)

Phases—applying to deposit a phased strata plan

45. The Strata Property Act should continue to require an owner-developer to file a
Phased Strata Plan Declaration as a condition to depositing a phased strata
plan. (173-74)

46. The Strata Property Act should continue to require an owner-developer to obtain
the approval of an approving officer to a phased strata plan. (174-75)

47. The Strata Property Act should provide that an approving officer’s approval of a
Phased Strata Plan Declaration expires after two years unless the first phase is depos-
ited before that time. (176-78)
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48. Section 228 of the Strata Property Act should be amended to provide that despite
section 510 of the Local Government Act the deposit of a phase of a phased strata plan
does not require provision of park land or payment for parks purposes. (178-79)

Phases—changing circumstances

49. The Strata Property Act should not be amended to allow a strata-lot owner or pro-
spective strata-lot owner, a strata corporation, or an approving officer to apply to the
supreme court for a mandatory injunction requiring the owner-developer under a
phased strata plan to complete the phased strata in accordance with the Phased Strata
Plan Declaration. (179-82)

50. The Strata Property Act should require an owner-developer to obtain the consent of
the affected strata corporation to an election to extend the time to proceed, an election
not to proceed, or other amendments to a Phased Strata Plan Declaration. (182-83)

51. The Strata Property Act should require that a strata corporation’s consent to an
amendment to a Phased Strata Plan Declaration should not be unreasonably with-
held. (182-83)

52. The Strata Property Act should require that a strata corporation’s consent to an
amendment to a Phased Strata Plan Declaration should be required to be expressed by
(a) a resolution of the strata corporation passed by a 3/4 vote and (b) the filing in the
land title office of a Certificate of Strata Corporation in the prescribed form stating
that the resolution referred to in paragraph (a) has been passed. (182-84)

53. Section 236 of the Strata Property Act should be amended to allow a strata corpo-
ration to apply to the supreme court for a declaration that the owner-developer be
deemed to have elected not to proceed even if no order that the owner-developer com-
plete the phase by a set date has been made. (184-86)

54. Section 232 of the Strata Property Act should be amended to provide that (a) an
owner-developer may amend a Phased Strata Plan Declaration to extend the time for
making an election to proceed with the next phase without applying to an approving
officer for approval of the amendment and (b) an owner-developer must not amend a
Phased Strata Plan Declaration to extend the time for making an election to proceed
(i) more than once or (ii) for more than one year from the date stated in the declara-
tion, except in accordance with an order of the supreme court. (186-88)
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Phases—governance and phased strata plans

55. A new, freestanding regulation should be adopted that expressly sets out the own-
er-developer’s obligations from part 3 of the Strata Property Act upon deposit of a
phase other than the first phase of a phased strata plan, which are currently incorpo-
rated by reference in section 13.4 of the Strata Property Regulation. (188-89)

56. Section 230 of the Strata Property Act, which requires a strata corporation to hold
an annual general meeting during the six-week period that begins on the earlier of the
date on which 50% plus one of the strata lots in the new phase have been conveyed to
purchasers and the date that is six months after the deposit of the new phase, should be
repealed. Consequential amendments should be made to sections 13.2 to 13.6 of the
Strata Property Regulation. (190-95)

57. Section 13.5 of the Strata Property Regulation, which requires the election of two
additional council members from the owners of a new phase at the phase annual gen-
eral meeting that must be held after the deposit of a subsequent phase in the land title
office, should be repealed. (195-97)

58. The Strata Property Regulation should require an owner-developer to turn over to
the strata corporation the records listed in section 20 (2) (a) of the Strata Property Act
for a phase other than the first phase of a phased strata plan by no later than 90 days
following the deposit of that phase in the land title office. (198-99)

59. Section 13.3 (2) of the Strata Property Regulation should restrict the ability of a
phased strata property to amend bylaws dealing with the keeping or securing of pets,
the restriction of rentals, the age of occupants, or the marketing activities of the own-
er-developer which relate to the sale of strata lots in the strata plan until the earliest of
the following: (a) the annual general meeting held following the deposit of the final
phase; (b) an election not to proceed is made under section 235 or 236 (2) of the act;
(c) the strata corporation obtains the written consent of the owner-developer; (d) the
owner-developer is not in compliance with the dates for the beginning of construction
of each phase as set out in the Phased Strata Plan Declaration or amended Phased
Strata Plan Declaration; (e) the date that is six months after the date of completion of
construction disclosed in section 2 (c) of the original Phased Strata Plan Declara-

tion. (199-202)

60. The Phased Strata Plan Disclosure form should be amended to require an owner-
developer to identify how it intends to designate parking and storage lockers. (203-
04)
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Phases—protecting the financial interests of owners in a phased
strata plan

61. If a strata corporation for a phased strata plan has adopted its own budget, then
the Strata Property Regulation should require an owner-developer, after the deposit of
a phase subsequent to the first phase, to prepare an interim budget that is only appli-
cable to the strata lots in that subsequent phase. (205-10)

62. The Strata Property Regulation should be amended to require a strata corporation
to account separately for the revenue and expenses during the interim-budget period
after deposit of a phase subsequent to the first phase in the land title office. (210-11)

63. Section 223 of the Strata Property Act should continue to require an approving of-
ficer’s approval of security for common facilities. (211-12)

64. Section 223 of the Strata Property Act should be amended to provide that an ap-
proving officer may (a) charge a reasonable fee to the owner-developer for approving
the Phased Strata Plan Declaration and (b) require the owner-developer to provide an
estimate of the cost of common facilities that are to be constructed in a phase other
than the first phase, or constructed on a separate parcel, which estimate must be veri-
fied by the certificate of a registered architect or professional engineer. (213-14)

65. Despite the Strata Property Regulation, the owner-developer should be required to
ensure that the term of any insurance policy entered into by or on behalf of a phase
subsequent to the first phase in a phased strata plan continues for at least four weeks
after the subsequent phase is deposited in the land title office. (214-16)

66. The Strata Property Act should provide that the owner-developer should be consid-
ered to have an insurable interest in any property insured under an insurance policy
that continues in effect for at least four weeks after the subsequent phase is deposited
in the land title office. (217)

67. The Strata Property Act should provide that, despite the terms of an insurance poli-
cy that continues in effect for at least four weeks after the subsequent phase is deposit-
ed in the land title office, in making a payment, other than a payment arising from the
liability of the strata corporation, under the strata corporation's insurance policy, an
insurer must make the payment (a) to the order of the insurance trustee designated by
the bylaws, or (b) if an insurance trustee is not designated, to the order of the strata
corporation to be held in trust until paid out under section 157 of the Strata Property
Act. (218)
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68. The Strata Property Act should require an owner-developer to give a strata corpo-
ration for a phased strata plan an insurance appraisal for the full replacement value of
a new phase no later than 14 days before the deposit of the new phase in the land title
office. (219-20)
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APPENDIX B

Summary Consultation

Introduction

The purpose of this summary consultation is to highlight three proposals from the
British Columbia Law Institute’s Consultation Paper on Complex Stratas. In the inter-
est of brevity, background information and discussion of these proposals has been
kept to a bare minimum. Citations and footnotes for the text have not been provided.
If you wish to read about the issues raised in this summary consultation in depth, or
if you want to comment on all of this consultation’s 68 tentative recommendations
(or a greater range of those tentative recommendations than is offered in this sum-
mary consultation), then you are encouraged to obtain a copy of the full Consultation
Paper on Complex Stratas by downloading it for free from http://www.bcli.org or by
contacting BCLI and asking us to send a hard copy to you.

How to respond to this summary consultation

You may respond to this summary consultation by email sent to strata@bcli.org. Al-
ternatively, you may send your response by mail to 1882 East Mall, University of
British Columbia, Vancouver, BC V6T 171, by fax to (604) 822-0144, or by linking to
an online survey through our website http://www.bcli.org.

If you want your comments to be considered in the preparation of the final report on
complex stratas, then we must receive them by 15 January 2017. BCLI expects to
publish this report in early 2017.

About the British Columbia Law Institute

The British Columbia Law Institute is British Columbia’s independent law-reform
agency. Incorporated as a not-for-profit society in 1997, BCLI's strategic mission is
to be a leader in law reform by carrying out the best in scholarly law-reform re-
search and writing and the best in outreach relating to law reform. After public con-
sultations, BCLI makes recommendations for legislative changes to the provincial
government. BCLI's recommendations can only be implemented by British Colum-
bia’s legislative assembly, which is responsible for the enactment of legislation.
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About the Strata Property Law (Phase Two) Project

This consultation forms part of a broader BCLI project on strata-property law. The
Strata Property Law Project—Phase Two builds on the research and consultation
carried out in the phase-one project. Phase two is concerned with making legislative
recommendations to reform the Strata Property Act in the following seven major ar-
eas: (1) fundamental changes to a strata; (2) complex stratas; (3) selected govern-
ance issues; (4) common property; (5) selected land-title issues; (6) selected insur-
ance issues; (7) leasehold stratas. Work on phase two began in summer 2013 and
will carry on until the final report for the project is published in December 2017.

BCLI is carrying out the phase-two project with the assistance of an all-volunteer
project committee. The members of the committee are:

Patrick Williams—chair Veronica Barlee (Jul. 2014-present)
(Partner, Clark Wilson LLP) (Senior Policy Advisor, Housing Policy
Branch, Ministry of Natural Gas Develop-
ment and Responsible for Housing)

Larry Buttress (Oct. 2013-Jun. 2016) Garth Cambrey
(Deputy Executive Officer, Real Estate (Real Estate Institute of British Columbia)
Council of British Columbia)

Tony Gioventu Tim Jowett
(Executive Director, Condominium (Senior Manager, E-Business and Deputy
Home Owners Association) Registrar, Land Title and Survey Authori-
ty)
Alex Longson (Jul. 2016-present) Judith Matheson
(Senior Compliance Officer, Real Es- (Realtor, Coldwell Banker Premier Realty)
tate Council of British Columbia)
Elaine McCormack Doug Page (Oct. 2013-Jul. 2014)
(Partner, Wilson McCormack Law (Manager, Housing Policy, Office of Hous-
Group) ing and Construction Standards, Ministry
of Natural Gas Development and Respon-
sible for Housing)
David Parkin Allen Regan
(Assistant City Surveyor, City of Van- (Vice-President, Bayside Property Services
couver) Ltd.)

234 British Columbia Law Institute



Consultation Paper on Complex Stratas

Stanley Rule Sandy Wagner
(Lawyer, Sabey Rule LLP) (President of the Board of Directors, Van-
couver Island Strata Owners Association)

Ed Wilson
(Partner, Lawson Lundell LLP)

Our supporters

The Strata Property Law Project—Phase Two has been made possible by project
funding from the Real Estate Foundation of British Columbia, the Notary Foundation
of British Columbia, the Ministry of Natural Gas Development and Responsible for
Housing for British Columbia, the Real Estate Council of British Columbia, the Real
Estate Institute of British Columbia, Strata Property Agents of British Columbia, the
Association of British Columbia Land Surveyors, the Vancouver Island Strata Owners
Association, and the Condominium Home Owners Association.

About strata-property law

When a landowner wants to develop a strata property this owner-developer must
have a professional land surveyor create a strata plan. The owner-developer depos-
its this strata plan in the land title office. This act gives rise to the three defining
characteristics of a strata property:

(1) The units in a strata property—in British Columbia these units are called
strata lots—are owned outright by individual owners. Each strata lot gets a
separate title in the land title office. For strata lots, think of apartments in a
multi-unit residential building—though they could also be offices in an of-
fice tower, commercial spaces in a business park, or even rooms in a hotel.

(2) This individual ownership of strata lots is combined with collective owner-
ship of the strata’s common property and assets. These common elements
can include things like lobbies, hallways, pipes and other building compo-
nents installed between strata lots, and elevators. All the strata-lot owners
own these common elements through a form of shared ownership called
tenancy in common. In addition to shared ownership of property and as-
sets, strata-lot owners also share liability for the strata’s debts.

(3) Finally, depositing a strata plan results in the creation of a strata corpora-
tion, which is given the responsibility to manage and maintain the strata’s
common property and assets for the benefit of all strata-lot owners. Each
strata-lot owner is a member of the strata corporation.

British Columbia Law Institute 235



Consultation Paper on Complex Stratas

In British Columbia, legislation called the Strata Property Act provides for these dis-
tinctive characteristics and sets out the rules for governance of strata properties.
The Strata Property Act is largely made up of ideas, concepts, and rules drawn from
older bodies of law, such as property law, contract law, and corporate law.

About complex stratas

The words complex strata don’t appear anywhere in the Strata Property Act. In fact,
complex strata isn’t a legal term at all. It’s a description, which kept coming up when
BCLI was doing its consultations for phase one of the Strata Property Law Project.

A little historical background is necessary to understand the term. Strata-property
legislation was introduced in British Columbia in the 1960s. At that time, strata
properties were seen as a means to foster high-density residential housing. When
policymakers thought of a strata property, what invariably came to mind was an im-
age of a high-rise apartment building.

But there was nothing in the legislation that restricted strata properties to just this
one type of residential development. And the real-estate sector quickly discovered
that it could adapt strata properties to other kinds of uses. The result was more and
more strata properties being built for commercial, industrial, office, and recreational
purposes.

And this trend touched off two other trends. One involved combining two or more of
these uses in a single building, creating a mixed-use strata. The other involved creat-
ing larger and more varied residential developments. These developments would
boast a number of different architectural styles, such as an apartment building sur-
rounded by townhouses. The large size of these developments allowed them to sup-
port a greater array of costly amenities, such as swimming pools, gyms, gardens,
courtyards, and tennis courts.

It’s these kinds of strata properties that, in the committee’s view, have earned the ti-
tle complex strata.

By the mid-1970s, complex stratas were fully established on the real-estate scene. So
the legislation was amended to try to keep pace with them. This is the origin of the
three subjects that form the heart of this consultation: (1) sections; (2) types; and
(3) phases.
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What are sections?

One judge has succinctly described sections as “mini strata corporations.” Sections
are allowed to represent the different interests of groups of strata-lot owners in cer-
tain kinds of complex stratas.

There are two ways to create sections. The first way may only occur at the time the
strata property is established—that is, when the owner-developer deposits the stra-
ta plan in the land title office. Certain documents must be attached to this strata
plan. One of these documents is the strata property’s bylaws, which set out the
ground rules for administering the strata corporation. The owner-developer may in-
clude in these bylaws provisions calling for the creation and governing the admin-
istration of a section or sections within the strata corporation. The second way in-
volves an established strata corporation taking action to amend its bylaws. The stra-
ta corporation may set up a section if the bylaw amendment is approved by (1) a
3/4 vote of the eligible voters in the strata corporation and (2) a sectional 3/4 vote,
that is a 3/4 vote of just the eligible voters within the proposed section.

Whether it’s done by the first way or the second, sections may only be created if one
of the following three conditions is met:

o the strata property has both residential strata lots and nonresidential strata
lots;

e the strata property has only nonresidential strata lots, but their owners are
using the strata lots for significantly different purposes;

¢ the strata property has only residential strata lots, but those strata lots in-
clude at least two of the following:

o apartment-style strata lots;
o townhouse-style strata lots;

o detached houses.

Once one of these conditions is met and the strata has created a section, that section
has the same powers as and duties of a strata corporation, with respect to a matter
that relates solely to the section. (But note that the strata corporation also retains its
powers and duties in matters of common interest to all the owners.) Specifically, a
section may:

e establish its own operating fund and contingency reserve fund;
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e setup a budget and require owners to pay strata fees and special levies for
expenses it authorizes;

e sustain lawsuits and arbitrations;
e enter into contracts;
e acquire and dispose of land and other property;

¢ enforce bylaws and rules.

In order to carry out these tasks, a section is required to have an executive, which is
effectively a mini strata council.

A section is responsible for expenses of the strata corporation that relate solely to
the strata lots in that section. These expenses are shared among strata-lot owners in
the section. Strata-lot owners in a section are also subject to the strata corporation’s
bylaws, budgeting, and governance requirements.

What are types?

Types are the most enigmatic of these three subjects. They can be best understood in
comparison with sections.

While the Strata Property Act has a dedicated part for sections, the legislation
doesn’t even mention types once. They are only referred to briefly in the regulations
for the act.

There’s a clear procedure for creating a section. For types, in contrast, the only thing
that's clear is that the type of strata lot must be identified in the strata corporation’s
bylaws. This raises the question of what can be identified as a type of strata lot. It’s
necessary to turn to the case law to answer this question. But the cases are few and
far between. All they tend to say is that what constitutes a type is a matter for the
facts of a given case and that types can’t be created by drawing arbitrary distinctions
between strata lots.

In practice, types are usually created by reference to different architectural charac-
teristics among strata lots. For example, a strata property made up of townhouses
and an apartment building could identify strata lots in the townhouses as one type
and strata lots in the apartment building as another type. But the distinctions could
be even more fine-grained than this. For example, strata lots with balconies and
those without balconies could be different types. Or different types could be strata
lots with gas fireplaces and those without. Often, a penthouse strata lot will be iden-
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tified as a type. And, finally, some strata corporations identify types based on the use
of strata lots: residential and nonresidential, for example.

Unlike sections, types don’t have corporate status. This means they can’t exercise the
kinds of powers or be held to the kinds of duties that accrue to a section. Types don’t
have an executive, or any semblance of their own governance.

The sole purpose of types is to allow a strata corporation to share costs in a special
way. If the cost of a good or service relates to and benefits only one type of strata lot,
then the strata corporation’s budget may assign responsibility for that cost to the
owners of that type of strata lot.

The wrinkle to note here is that this budgetary manoeuvre is only allowed if the cost
is paid for out of the strata corporation’s operating fund. If the strata corporation
has to pay the cost out of its contingency reserve fund or by means of a special levy
of owners, then the strata corporation can’t allocate it just to owners of the specific
type of strata lot.

A simple example illustrates this point. Say a strata corporation’s bylaws identified
two types of strata lots: townhouse strata lots and apartment strata lots. The cost of
regular upkeep and maintenance for the apartment building’s elevator could be allo-
cated to apartment strata-lot owners. But when the time comes to replace the eleva-
tor, the cost of this job would have to borne by both the apartment strata-lot owners
and the townhouse strata-lot owners.

What are phases?

Phasing allows an owner-developer to divide a piece of land up into segments and
then develop parts of a strata property on each of those segments in a sequence.
People in the real-estate industry often use the word phase in a loose, colloquial way
to describe any planned and staged development. These developments may or may
not be what the Strata Property Act calls phased strata plans. In order to qualify as a
phased strata plan, a development must comply with the act’s detailed and exacting
set of rules.

These rules are complex. Simplifying them allows readers to see that they tackle four
issues.

First, they provide for enhanced disclosure and oversight. A phased strata plan
won’t be accepted for deposit in the land title office unless it’s accompanied by a
standard form called a Phased Strata Plan Declaration. This declaration must give a
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summary of the owner-developer’s plans for developing the phased strata property.
In it, the owner-developer must disclose information such as the order in which the
phases will be developed and the estimated dates for beginning and completing con-
struction of each phase. The Phased Strata Plan Declaration must also be reviewed
and approved by a public official called an approving officer before the development
can go ahead.

Second, they establish a procedure controlling any proposed departures from the
plan of development described in the Phased Strata Plan Declaration. Once the own-
er-developer has begun to develop a phased strata plan, it no longer has a complete-
ly free hand to change course on the project. An owner-developer must get the ap-
proving officer’s consent to elect not to proceed with a planned phase, or to extend
the time in which to decide whether to proceed with a phase.

Third, the rules contain a special regime for the governance of a phased strata prop-
erty. In this case, the legislation is trying to manage two concerns. First, an owner-
developer and strata-lot owners will be in a much longer relationship with one an-
other in a phased strata than they would be in any other kind of strata. Second,
phased stratas periodically have new phases, with new owners, coming online. The
legislation strives to integrate these new phases as quickly as possible into the exist-
ing strata corporation. This is done through a host of measures, such as mandating
an early date for the annual general meeting after the deposit of the new phase and
setting aside two spots on the strata council for new-phase owners.

Fourth, the act provides some special protections for phase owners’ financial inter-
ests. The focus of this protection is on what the act calls common facilities. This is a
term defined to include such major facilities as swimming pools, recreation centres,
laundry rooms, and clubhouses. When an owner-developer plans to construct com-
mon facilities on a later phase of the strata plan, it must post security to ensure that
it sees their construction through. And if the owner-developer builds common facili-
ties in an early phase, then it must make a contribution to the strata corporation’s
common expenses that are attributable to those common facilities until all phases
have been deposited in the land title office.

Why do people use sections, types, or phases?

Legislation on sections, types, and phases primarily has an economic rationale. In
the simplest terms, when an owner-developer or a strata corporation decides to
employ sections, types, or phases, it’s trying to address some concern about money.
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Sections and types are, in the main, a response to what might be called the cost-
sharing problem. To understand this problem, it’s necessary to back up a little bit
and describe how strata-lot owners ordinarily share their common expenses.

The strata corporation is responsible for common expenses. To obtain the money
needed to pay for these expenses, the strata corporation extracts funds from its
members (the strata-lot owners). This is done in one of two ways. One way is by
strata fees, which are collected in accordance with the strata corporation’s annual
budget. Strata fees fund the strata corporation’s operating fund (used to pay for ex-
penses that occur once a year or more often) and its contingency reserve fund (used
to pay for expenses that occur less than once a year or don’t usually occur). The oth-
er way the strata corporation obtains funds is by a special levy of owners.

An individual owner’s share of a common expense is determined by reference to the
unit entitlement for the owner’s strata lot. On paper, unit entitlement can be calcu-
lated in any way that results in a fair allocation of common expenses. Uusally, unit
entitlement is calculated by reference to a surveyor’s measurement of the size of a
strata lot. This is done at the time the strata property is being developed, and a list of
unit entitlements for all strata lots is included as a schedule to the strata plan.

The basic rule for sharing costs in a strata property is that strata-lot owners are all
in it together. A strata-lot owner must pay strata fees and all special levies in the
share determined by the strata lot’s unit entitlement.

In the ordinary course, this rule works out rather well. Size of a strata lot is an effec-
tive proxy, in most cases, both for consumption of goods and services and for ability

to pay.

But some cases put a real strain on the basic rule. For example, a mixed-use strata
might require extra trash pickup for its commercial strata lots. Or an all-residential
strata property could require natural gas for fireplaces that are only located in half
of its strata lots. In these cases, the owners who receive no benefit from the service
will likely think it’s unfair to have to contribute to paying for it.

An obvious response to this sense of unfairness is to charge owners for these ex-
penses based on usage. But the act makes it extremely hard to implement this kind
of solution. If a strata corporation wants to use some basis other than unit entitle-
ment for its common expenses, then it must obtain a resolution of its owners by a
unanimous vote. In all but the very smallest stratas, getting every owner to agree to
a plan to reallocate expenses is next to impossible.
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This is where sections and types come in. They aren’t a departure from the basic
rule, but they do allow certain strata corporations to blunt its sharp edges. In their
individual ways, sections and types allow strata corporations to shift responsibility
for common expenses that exclusively benefit only one group of owners onto that
group. Within the section or the type, these shifted expenses are still shared by ref-
erence to the strata lots’ unit entitlements.

Phases aren’t directly concerned with cost sharing. Phasing legislation is meant to
deal with a different set of money matters.

Phasing legislation allows a greater range of real-estate developers to build large-
scale, sophisticated strata properties than would be possible under any other meth-
od. Owner-developers are able to tap into a cash flow created by a combination of
sales of strata lots in early phases and loans secured against unsold strata lots in
those phases to finance construction of the later phases.

Using a phased strata plan gives an owner-developer greater flexibility to respond to
changes in market conditions. And phasing has lower transaction costs than any al-
ternative approach, which would probably have to involve cobbling together differ-
ent strata properties on different parcels of land and using the act’s amalgamation
procedures to bring them under one strata corporation.

Phasing legislation brings direct benefits for strata-lot purchasers and owners. It in-
creases competition and choice in the marketplace. Phasing also creates economies

of scale. Larger strata corporations are able to support a broader and more diverse

range of amenities for strata-lot owners.

These advantages for sections, types, and phases also come with corresponding dis-
advantages. In some ways, sections, types, and phases bolster strata-corporation fi-
nances and governance and in others they pose challenges for strata-corporation
operation and administration. These problems come out in the three proposals that
the committee has highlighted for this summary consultation.

Should the Strata Property Act continue to allow sections?

British Columbia is one of only two jurisdictions in Canada that allow a strata corpo-
ration to have sections (Saskatchewan is the other). Sections have been enabled un-
der British Columbia’s legislation for over 40 years, and in that time it's become ap-
parent that they cause administrative and operational challenges for many of the
stratas that have adopted them.
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Before discussing these challenges, it’s helpful to get a handle on the advantages
conferred by sections. The first and most important benefit has already been
touched on: sections give strata corporations tools to deal with cost-sharing issues.
Without these tools, it would be much more difficult to operate mixed-use and other
complex stratas. Owners in these kinds of stratas would likely fall into protracted
disputes over how to spend the strata corporation’s money.

The other major advantage of using sections is that they give groups of owners with
different interests more control over aspects of the strata’s property. For example, in
a mixed-use strata, owners of residential and commercial strata lots often have dif-
ferent ideas about things like parking and access. Residential owners tend to value
their privacy, while commercial owners need open access and additional parking to
support their businesses. Under a strict majority-rules regime it would be difficult
for commercial owners to thrive. Setting up a section gives these owners a measure
of autonomy. Because a section is a corporation in its own right, it can have and en-
force its own bylaws. This gives section owners a level of control that is often neces-
sary to foster a mixed-use strata.

But, ironically, these qualities of sections carry the seeds of problems. The price that
strata corporations have to pay for the autonomy of subgroups is the complexity,
duplication, and costs that come with having to administer two or more distinct cor-
porations. A strata corporation with a section will have two levels of governance.

At first glance, it might seem that since the sphere of authority of section govern-
ment is relatively small any costs or complexity will be easily managed. In practice,
things don’t tend to work out this way. Each section (along with the strata corpora-
tion) will have to hold an annual general meeting, prepare and adopt a budget, and
elect a section executive and strata council. Because the strata corporation and sec-
tions are considered distinct entities (with different interests), strata managers and
other professionals dealing with the strata corporation and its sections have to take
care to avoid conflicts of interest. If a conflict can’t be avoided, then a section or the
strata corporation has to find another representative or service provider, at an addi-
tional cost.

At this point it might be tempting to conclude that these added complications and
costs are simply trade-offs that strata-lot owners knew, or could reasonably be ex-
pected to know, would be one of the consequences of creating sections. But this con-
clusion might miss the mark. In fact, sections are in most cases created by the stra-
ta’s owner-developer. An owner-developer often has its own motivations for creat-
ing sections, or it creates them anticipating the strata property’s future needs. If the
owner-developer’s speculations turn out to be inaccurate, or if circumstances
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change, subsequent strata-lot owners may find themselves saddled with the com-
plex realities of sections. And it isn’t a simple matter to rid a strata property of sec-
tions: it requires the approval of supermajorities within the section and the strata
corporation.

This point leads into a broader complaint about sections. The frustrations that arise
from the administrative complexity of sections apparently cause many stratas to
flout the rules governing sections. While non-compliance shouldn’t be excused, if it
takes place on a large enough scale it may be a sign of deeper problems. While the
concept of corporations within corporations might make sense in theory, in practice
this difficult idea can leave people without legal training at a loss. Taking this point a
step further, this may be a sign that improving and clarifying the legislation might
not be enough to tackle all the problems associated with sections. These problems
may exist at a conceptual level, and may point to a fundamental mismatch between
the problems that sections are most often adopted to solve (cost sharing, control
over facilities) and the tool selected to solve those problems (creating autonomous
corporations).

The committee sympathizes with the criticisms of sections. But simply abolishing
sections would leave a hole in British Columbia’s strata-property law when it comes
to addressing cost sharing (particularly allocation of capital expenses) and control of
property. Despite considering numerous options, the committee concluded that the
benefits of sections outweighed the disadvantages.

Proposal (1) The Strata Property Act should continue to allow the use of sections.

(Jagree (J disagree

comments:

Should the Strata Property Act allow the allocation of capital ex-
penses to types of strata lots?

Expanding the circumstances in which types may be used to share expenses would
give strata corporations greater flexibility in structuring their affairs. Strata corpora-
tions could embrace a broader form of cost sharing that would come without the
administrative complexity that results from creating sections.
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Allowing for sharing of capital, in addition to operating, expenses would also sup-
port the legislative purpose for types, which involves protecting owners of one type
of strata lot from having to pay costs that are exclusively for the benefit of another
type of strata lot. Limiting types to operating expenses leaves this legislative goal on-
ly partially fulfilled.

Finally, expanding the reach of types would not be a leap into the unknown. It would
simply restore the law to where it stood before the advent of the Strata Property Act.
The long experience with full cost sharing under earlier legislation should help to al-
lay any practice concerns that could crop up from changing the law.

The rationale for the current, limited scope of types appears to be that it fits into a
broader system for cost sharing under the Strata Property Act. The act’s solution for
owners who wish to allocate costs more broadly is to establish separate sections,
each with an operating fund and a contingency reserve fund.

The comparatively informal nature of types could also cause problems for sharing
capital expenses. When this is done with sections, each section is a separate entity
from the strata corporation and each has (or should have) its own contingency re-
serve fund. With types, on the other hand, expenses would be allocated with respect
to a single (strata-corporation) contingency reserve fund. There were concerns un-
der the prior act that this approach would result in capital expenses not being
properly allocated in practice.

The committee gave serious thought to extending types’ cost-sharing rules to capital
expenses. This option seemed particularly attractive because it appeared to allow a
way to build on the successes of types and tackle some of the shortcomings of sec-
tions. If owner-developers and strata corporations were given a way to couple a flex-
ible cost-sharing regime with a streamlined administrative structure they might in
the future gravitate toward types and avoid the pitfalls many have found with sec-
tions.

But the more the committee discussed proposing this reform, the more it realized
that it couldn’t simply leave things at that. Other rules, covering financial accounta-
bility, administration, and even the beginnings of a governance structure for types,
would also have to be contemplated and, in all likelihood, adopted. In the absence of
such rules, expanding the scope of types would also, inevitably, expand the scope for
abuses involving types—particularly if a type were allowed to have its own contin-
gency reserve fund. But adopting such rules causes another dilemma. Adding these
features to types would have the effect of duplicating just those qualities of sections
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that have caused such administrative trouble. It would be more than ironic if re-
forms ended up remaking types into an echo of sections.

Proposal (2) The Strata Property Act should continue not to allow the allocation of
capital expenses to types of strata lots.

(1 agree (1 disagree

comments:

Should special new-phase requirements for interim budgets, ex-
pedited annual general meetings, and setting aside places on
strata council be amended?

Phases pose some thorny problems for strata-corporation governance. Here, the
committee spotlights issues that arise when a new phase is added to a strata corpo-
ration that has already had one or more phases come into being.

When a new phase is deposited in the land title office this act gives rise to a strata
corporation. By virtue of the act, that new-phase strata corporation is instantane-
ously amalgamated with the strata corporation that was created by the deposit of
the first phase.

The act’s goal is to integrate this new phase into the existing strata corporation as
quickly as possible. Fulfilling this goal has some wide-ranging consequences, three
of which are the subjects of this issue.

The first concerns budgets. Immediately after a new phase is deposited, title to all its
strata lots vests in the owner-developer. The owner-developer is solely responsible
for the phase’s expenses for so long as it holds title to all the strata lots.

Once a strata lot is sold to a purchaser, the phase enters a transitional period for its
finances. This transitional period is governed by a document called an interim budg-
et. The owner-developer itself prepares and adopts the interim budget.

This interim budget doesn’t just apply to the new phase. It covers the whole strata
corporation. If that strata corporation already has an existing budget, then it is re-
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placed by the interim budget. In these cases, the owner-developer is directed to base
its interim budget on the strata corporation’s budget.

Then, after this budgetary change, the act calls for an annual general meeting of the
strata corporation to be held on an accelerated timetable. The annual general meet-
ing must be held during a six-week period after a threshold is passed, the threshold
being either the sale of 50 percent plus one of the strata lots to purchasers or the
date that is six months after deposit of the new phase, whichever comes first. A new
budget for the strata corporation is adopted at that annual general meeting.

Finally, also at that annual general meeting, a new strata council is elected. The stra-
ta corporation must grant two extra places on this council for owners in the new
phase. This rule overrides any provisions in the bylaws limiting the size of council. If
that addition of new council members would cause the strata council to exceed the
bylaw limit, then it is allowed to do so until the next annual general meeting.

These rules help to ensure that the new phase is rapidly integrated into the strata
corporation. The expansive interim budget places revenue and expenses for the stra-
ta corporation and the new phase on the same footing. They are ultimately resolved
in a new strata-corporation budget, which is approved at an expedited annual gen-
eral meeting. And the new strata council elected at that meeting guarantees new-
phase representation, which means that critical matters for the new phase, such as
warranties, will have the attention of the strata corporation’s government.

The downside with each of these rules is that they have the potential to interfere
with the existing strata corporation’s administration.

Allowing an owner-developer to impose an interim budget on a strata corporation
that has already approved its own budget represents a real erosion of democracy in
that strata corporation. The only safeguard provided for those democratic interests
is the requirement that the interim budget be based on the strata corporation budg-
et. But “based on” is a lax standard. It gives the owner-developer significant leeway
to force its own views on expenses on a fully fledged strata corporation. This may
upset the strata-corporation’s own funding models for its plans. Further, it's unlikely
that many owner-developers relish this power, as it’s liable to exacerbate any exist-
ing disputes between the owner-developer and strata-lot owners.

While expediting the strata corporation’s annual general meeting helps to deal with
budgetary concerns, it also creates its own set of administrative headaches. This re-
quirement turns the name of the meeting into a misnomer. Depending on the num-
ber of new phases that are deposited, a strata corporation might be called on to have
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two, three, four, or more “annual” general meetings in a calendar year. This is sure to
spread confusion among the ownership. The status of any rules adopted by the stra-
ta council may be cast in doubt if they aren’t ratified at the appropriate annual gen-
eral meeting. This requirement also multiplies costs for the strata corporation, as
multiple budgets and meeting packages have to be prepared and distributed.

Finally, additional annual general meetings result in additional strata-council elec-
tions, with the council growing by two new members for every phase deposited dur-
ing the year. If there is a high number of new phases, then the result could be a large
and unwieldy strata council, dominated by owners who are new to the strata prop-
erty.

In the committee’s view, these administrative problems can be addressed by slowing
down the integration of a new phase. The interim budget should only apply to the
strata lots in the new phase. This change relieves some of the pressure to hold an
early annual general meeting. That pressure can be eliminated by repealing the re-
quirement to elect additional strata council members. This change would remove
the guarantee that new-phase owners be represented on the strata council. But it
wouldn’t mean that their interests could be disregarded. In serious cases, the new-
phase owners could requisition a special general meeting. Maintaining the estab-
lished annual meeting schedule simplifies and streamlines administration of the
broader strata corporation.

There are trade-offs involved in the committee’s approach. But the committee be-
lieves that it would result in a more workable way to administer phases.

Proposal (3) The Strata Property Act and its regulation should be amended as follows
in respect of a phase deposited after the first phase in a phased strata plan:

(a) the interim budget that must be prepared by the owner-developer
will apply only to that new phase;

(b) the requirement to hold an expedited annual general meeting will
be repealed; and

(c) the requirement to set aside two places on the strata council for
new-phase owners will be repealed.

(Jagree (J disagree

comments:
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Conclusion

The committee is interested in your thoughts on these proposals. And if you wish to
pursue any of the ideas raised in this summary consultation in greater detail or
depth, the committee encourages you to read and respond to the full consultation
paper. Responses to the full and summary consultations received before 15 Janu-
ary 2017 will be taken into account in preparing the final report on complex stratas,
which BCLI plans to publish in 2017.
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APPENDIX C

Biographies of Project-Committee Members

Patrick Williams is a partner of the Vancouver law firm Clark Wilson LLP and a
member of the firm’s Strata Property Group. He is also a member of the Alternative
Dispute Resolution Practice Group. Patrick’s practice focusses on assisting strata
corporations, developers, and strata-lot owners with dispute resolution. He is an ex-
perienced and qualified arbitrator and mediator who has managed numerous strata-
property, real-estate, and construction disputes.

Patrick has written and published many articles on issues impacting the strata-
property industry, including construction-related problems experienced by owners,
property managers, and developers. He is a regular contributor to industry periodi-
cals and regularly delivers presentations and seminars to industry groups, strata
corporations, and property managers. He has also published articles regarding the
use and benefit of arbitration and mediation as an alternative to court and is a fre-
quent guest instructor for the mediation component of the Professional Legal Train-
ing Course required to be taken by all articled students in British Columbia.

Patrick received his dispute resolution training through the Continuing Legal Educa-
tion Society of British Columbia and the British Columbia Arbitration and Mediation
Institute. He obtained his Bachelor of Commerce degree in 1973 and his Bachelor of
Laws degree in 1974, from the University of British Columbia.

Veronica Barlee (committee member July 2014-present) is a senior policy advi-
sor with the provincial government’s Office of Housing and Construction Standards.
For the past seven years, Veronica has worked on strata legislation, regulations, pol-
icies, and issues. Strata housing is a vital economic driver and a key housing choice
in British Columbia, providing almost 25% of the province’s housing stock. Veroni-
ca’s professional background includes extensive policy-development and manage-
ment experience in the private, public, and not-for-profit sectors, including small
business, fundraising, forest-fire fighting, and community services. Her MBA from
the University of Alberta is augmented by ongoing professional development in poli-
cy development, stakeholder consultation, public engagement, and information
management.
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Larry Buttress (committee member October 2013-June 2016) was first licensed
under the Real Estate Act in British Columbia in 1980. Working for his family’s small,
independent real-estate company, he sold residential and multi-family real estate,
assisted in the company’s property-management portfolio, and achieved his agent’s
qualifications in 1982. That same year he began working with the Real Estate Board
of Greater Vancouver as the manager of its Multiple Listing Service. In 1986, he
earned his Diploma in Urban Land Economics and became a member of the Real Es-
tate Institute of British Columbia and the Real Estate Institute of Canada. In 1988, he
was appointed as REBGV’s executive officer, a position he held until 1995. In 1995,
he joined JCI Technologies Inc. as director of real-estate services. He successfully ne-
gotiated that company’s preferred supplier agreement with the Canadian Real Estate
Association that led to the development of mls.ca, now REALTOR.ca, the largest and
most frequently visited real-estate website in Canada.

Larry joined staff at the Real Estate Council of British Columbia in 1998 as its man-
ager, industry practice. He has been an active participant in the Canadian Regulators
Group as chair of its Internet Advertising Guidelines Task Force, chair of its Elec-
tronic Transactions Task Force, and vice-chair of its Agency Task Force. In 2003-04,
Larry also served as the district vice-president of the Canadian District of ARELLO,
the Association of Real Estate Licence Law Officials. Larry recently retired as the
deputy executive officer of the Real Estate Council of British Columbia.

J. Garth Cambrey has over 28 years of experience in the property-management in-
dustry in British Columbia. Garth currently sits on the Real Estate Council of British
Columbia, was the founding director and past vice-president of Strata Property
Agents of BC and was a past director and vice-president of the Professional Associa-
tion of Managing Agents (PAMA). He is an active member of the Real Estate Institute
of British Columbia and is involved with various industry associations and commit-
tees. Garth has been appointed by the Supreme Court of British Columbia as an ad-
ministrator under the Strata Property Act on 17 occasions and holds a Chartered Ar-
bitrator designation with the ADR Institute of Canada, acting as an arbitrator in stra-
ta disputes. Garth is also involved in various advisory groups with the British Co-
lumbia government, providing support and advice with respect to provincial legisla-
tion, including the Civil Resolutions Tribunal Act.

Tony Gioventu is the executive director of the Condominium Home Owners Associ-
ation of British Columbia (CHOA), a consumer association in British Columbia with
over 200 000 members comprising strata corporations, owners, and business mem-
bers who serve the strata industry. Tony is the weekly Condo Smarts columnist for
The Province, The Times Colonist, and 24 Hours Vancouver. Since 2002, Tony has
written over 1000 columns and information bulletins dedicated to strata living and
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is the co-author of A Practical Guide to Bylaws: The Strata Property Act, and Under-
standing Governance: Strata Rules of order and procedures in British Columbia. Tony
has served as a director/committee member for the Homeowner Protection Office,
BC Building Envelope Council, Canadian Standards Association, the Real Estate
Council of British Columbia, and continues to play an active role in research and de-
velopment of building standards, legislation for strata corporations, and consumer
protection.

With offices in New Westminster, Victoria, and Kelowna, CHOA provides service to
its members throughout the province, promoting an understanding of strata living,
and the interests of strata property owners. On average the association fields 300
inquiries a day from owners, strata council members, managers and agents, and de-
livers over 100 seminars annually on a variety of strata related topics including gov-
ernance, operations, and administration.

Tim Jowett started with the Vancouver land title office in 1988 and has progressed
through the years from an examiner of title into his current position of senior man-
ager, E-business and deputy registrar with the New Westminster land title office at
the Land Title and Survey Authority of British Columbia.

Tim currently oversees the E-business team, a group of specialist examiners who are
responsible for the published practices, statutory procedures and functionality re-
lated to the electronic filing system. The team’s work involves various enhance-
ments, changes, and updates to the systems and processes that are being done in an
effort to support the needs of stakeholders.

His role also entails answering questions from a variety of stakeholders, primarily
lawyers, notaries, land surveyors, and employees with local governments. Tim has
presented and is a key participant at various meetings and conferences on land-title
issues with these stakeholders.

Alex Longson (committee member July 2016-present) started his career in real
estate in 2005, shortly after emigrating from the United Kingdom, where he had 20
years’ experience in the automotive-engineering industry working as a test engineer
for Ford Motor Company. He became licensed for strata management in 2006 with a
brokerage in the Okanagan, and subsequently became licensed for rental manage-
ment and as a managing broker in 2009. In 2012, he joined the staff of the Real Es-
tate Council of British Columbia and in his role as senior compliance officer he inves-
tigates complaints, advises and educates licensees on the requirements of the legis-
lation, and supports the real estate council’s Strata Management Advisory Group. He
has also been a guest speaker to the Strata Property Agents of British Columbia and
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the British Columbia Real Estate Association, and is currently a resource to the Real
Estate Council of Alberta for the Condominium Managers Implementation Advisory
Committee.

Judith Matheson started her career in real estate in 1980. She is currently a real-
estate agent with Coldwell Banker Premier Realty. Judith has sold thousands of stra-
ta properties as resales, as well as having worked for many of the top strata devel-
opers in British Columbia. She is ranked in the top seven percent of realtors world-
wide with Coldwell Banker, and is a Coldwell Banker Premier Realty Top Producer.

Judith is a member of the Real Estate Board of Greater Vancouver and the Canadian
Real Estate Association, and is licensed with the Real Estate Council of British Co-
lumbia. She is an MLS Medallion Club Member, Real Estate Board of Greater Vancou-
ver Quarter Century Club Member, and an Affiliate Member of LuxuryHomes.com.
Judith has been awarded the Coldwell Banker Ultimate Service Award, the Coldwell
Banker Presidents Circle, the Coldwell Banker Diamond Society, the Coldwell Banker
Sterling Society, and the Coldwell Banker Top 50 in Western Canada.

Elaine McCormack is a founding member of the law firm Wilson McCormack Law
Group. For over 20 years she has assisted strata corporations, individual owners,
and management companies in the governance and dispute-resolution processes of
strata life. She prepares bylaws and privacy policies, resolutions, and contracts. She
has also represented clients in court and in human-rights matters.

Elaine is actively involved in educating members of the strata community. She fre-
quently designs and delivers seminars for the Professional Association of Managing
Agents and presently serves on the education committee of PAMA. She has written
and delivered the latest full-day course entitled “Real Estate E & O Insurance Legal
Update for Strata Managers” used for the Relicensing Education Program for strata
managers. She also frequently delivers seminars for the Condominium Home Own-
ers’ Association of British Columbia and has written many articles for the CHOA
News. She is a past director of the British Columbia Arbitration and Mediation Insti-
tute (BCAMI) and currently sits on the accreditation committee of BCAMI for the
QArb designation.

As a Charter Arbitrator, Elaine frequently adjudicates disputes and uses this experi-
ence in turn when advocating for clients before fellow arbitrators. She is a member
of the MediateBC Civil Roster and has received mediation training through the Brit-
ish Columbia Justice Institute, the Continuing Legal Education Society of British Co-
lumbia, and MediateBC. Elaine has also been counsel in several seminal Supreme
Court of British Columbia decisions involving such diverse strata issues as the en-
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forcement and validity of age bylaws and rental bylaws, the transitional provisions
between the Condominium Act and the Strata Property Act with respect to allocation
of repair costs, and claiming damages for improperly calculated strata fees.

Elaine’s degrees and designations include a BA with a major in English, minor in Law
and the Liberal Arts from the University of Calgary in 1988, an LLB from the Univer-
sity of British Columbia, and a CArb designation from the ADR Institute of Canada
Inc. in 1998.

Doug Page (committee member October 2013-July 2014) is the manager of
housing policy in the British Columbia government’s Office of Housing and Construc-
tion Standards and is a former condo owner. British Columbia’s strata legislation
and regulations are now one of his main responsibilities. He has worked for 25 years
in various aspects of the housing field, including stints with the Urban Institute in
Washington, DC, the US Department of Housing and Urban Development, BC’s
Treasury Board staff, and with a large private developer and manager of apartment
buildings. Doug has a BA from Dartmouth College and an MA in urban geography
and a diploma in urban land economics, both from the University of British Colum-
bia. He is a member of the Real Estate Institute of British Columbia.

David Parkin is the assistant city surveyor for the City of Vancouver. He has been
working in the land surveying profession for over 30 years in different capacities in
Whistler and the Vancouver Lower Mainland. He obtained his Bachelor of Science in
Surveying Engineering from the University of Calgary in 1992 and was commis-
sioned as a British Columbia Land Surveyor in 1995. He is a practising member of
the Association of British Columbia Land Surveyors.

David was employed by Underhill Geomatics Ltd. for 15 years and worked as a pro-
ject land surveyor and was responsible for managing and supervising the day-to-day
operations and projects of the Vancouver office. His preferred areas of practice
while with Underhill’s were larger development projects that included the prepara-
tion of air-space subdivisions and strata plans.

In his current capacity as the assistant city surveyor, David reviews conventional
and air-space subdivision applications, subdivisions of existing strata plans and
statutory right of way plans, and agreements related to commercial and residential
developments.

Allen Regan is the vice president and managing broker for Bayside Property Ser-
vices Ltd. He has been with Bayside since April 1999. Bayside provides management
services to approximately 145 strata corporations throughout the lower mainland,
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as well as approximately 40 rental-apartment buildings. In total, Bayside manages
about 12 000 strata and rental units. Prior to working at Bayside, Allen held posi-
tions in the commercial real-estate field with GWL Realty Advisors as regional direc-
tor for British Columbia and with O & Y Enterprise as general manager for British
Columbia. Allen has a B Comm from the University of British Columbia in urban land
economics (1979) and is licensed in British Columbia for trading, rental, and strata
management, all as a managing broker. Allen is also on the board of directors of the
Strata Property Agents of British Columbia.

Stan Rule is a partner at the Kelowna law firm of Sabey Rule LLP. He has been prac-
ticing in Kelowna since shortly after he was called to the bar in 1989. His preferred
areas of practice are wills, trusts, estates, and estate litigation.

Stan writes a legal blog entitled “Rule of Law.” He has been a guest speaker at the
Trial Lawyers Association of British Columbia, the Canadian Bar Association Okana-
gan wills and trusts and the Victoria wills and trusts subsections, the Okanagan fami-
ly law subsection, the Kelowna Estate Planning Society, the Vernon Estate Planning
Society, and he has presented papers at eight continuing legal education courses.

Stan is a director of the British Columbia Law Institute. He is the treasurer of the na-
tional wills and estates subsection of the Canadian Bar Association. He is a member
and former chair of the Okanagan wills and trusts subsection, and a member and a
former president of the Kelowna Estate Planning Society. He is also a member of the
Society of Trust and Estate Practitioners. He recently participated as a member of
the British Columbia Law Institute Project Committee on Recommended Practices
for Wills Practitioners Relating to Potential Undue Influence.

Sandy Wagner represents strata owners in many areas of public concern as presi-
dent of the board of directors of the Vancouver Island Strata Owners Association.
VISOA’s mandate is education, empowerment, and assistance for British Columbia
strata owners, and has provided front-line service to them for over 40 years.

She has been a director of VISOA since 2007 and has led the association for the past
six years, during which time it has grown significantly both in membership and in
visibility. Sandy currently edits the VISOA Bulletin, a quarterly newsmagazine dis-
tributed to nearly 10 000 VISOA members, and leads VISOA’s workshop group,
providing educational full day workshops on strata best practices. She is also part of
the Civil Resolution Tribunal staff, having recently joined the team as a Resolution
Support Clerk.
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As part of her involvement on behalf of strata owners, Sandy was a member of the
Civil Resolution Tribunal Working Group (a committee working on procedural mat-
ters for the CRT) and is currently a volunteer on the Strata Management Advisory
Group (working with the Real Estate Council of British Columbia to provide educa-
tion and information for strata managers).

Ed Wilson is a partner with the Vancouver law firm Lawson Lundell LLP and has
practiced in the real-estate and municipal-law fields, with a specialty in real-estate
development, for over 30 years. Ed was a member of the Canadian Bar Association’s
strata property committee that worked with government in developing the current
Strata Property Act. Ed has been actively involved with the Continuing Legal Educa-
tion Society of British Columbia. He has taught more than 15 CLEBC courses, includ-
ing courses on strata-property law, resort development, real-estate development,
and depreciation reports for strata corporations. Ed is also a member of the Urban
Development Institute’s legal issues committee.
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PRINCIPAL FUNDERS IN 2015

The British Columbia Law Institute expresses its thanks to its principal funders in
the past year:

Law Foundation of British Columbia

Ministry of Justice and Attorney General for British Columbia
Notary Foundation of British Columbia

Real Estate Foundation of British Columbia

Real Estate Council of British Columbia

Real Estate Institute of British Columbia

Strata Property Agents of British Columbia

Association of British Columbia Land Surveyors
Vancouver Island Strata Owners Association
Condominium Home Owners Association

Ministry of Natural Gas Development and Responsible for Housing for British
Columbia

Employment and Social Development Canada
Vancouver Foundation

Coalition of BC Businesses

Ministry of Jobs, Tourism and Skills Training
Alzheimer’s Association of BC

Atira Women'’s Resources Society

Canadian Network for Prevention of Elder Abuse
Continuing Legal Education Society of British Columbia
BC Ministry of Health—Council to Reduce Elder Abuse
BC Ministry of Health (Vital Statistics)

eHealth Saskatchewan (Vital Statistics)

Service New Brunswick (Vital Statistics)

Service Ontario (Vital Statistics)

BCLI also reiterates its thanks to all those individuals and organizations who have
provided financial support for its present and past activities.
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