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Glossary of Terms

This study paper explores several legal issues
and practice areas as they relate to capacity and
investing. This section describes some key terms
and concepts used throughout the study paper.
The terms used often hold a distinct mean-
ing and may be context or jurisdiction specific.
Jurisdiction is noted next to a definition, where
appropriate.

The list of definitions in this glossary is not
exhaustive, and other terms and concepts are
defined as they appear throughout the study
paper. This preliminary list is meant to serve as a

helpful background for the reader.

Acquired Brain Injury (ABI) Any damage
to the brain that occurs after birth and is not
related to a congenital or a degenerative disease.?
There are two types of acquired brain injury: 1)
non-traumatic, and 2) traumatic.

1) Non-Traumatic Brain Injury caused by
something that happens inside the body or
a substance introduced into the body that
damages brain tissues. Causes include
stroke, brain aneurysm, seizures, tumours,
poisoning, substance abuse, and infectious
diseases.

2) TraumaticBrain Injury caused by some-
thing that comes from outside the body,
such as a blow, bump, or jolt. It can result
in temporary injury, or more serious, long-
term damage to brain cells. Causes include
motor vehicle accidents, falls, assault,
gunshot wounds, domestic violence,
shaken baby syndrome, sports injuries,
explosive blasts, and combat injuries.

Adult For the purposes of this study paper,
an adult is a person who has reached the age of
majority in their jurisdiction. The age of majority

in BC is 19.% The age of majority in Ontario is
18.4

Advance Directive (BC) A signed, written
instruction to give or refuse consent to specific
future health care treatment if an adult becomes
incapable of making such decisions.® Advance
directives must meet the requirements set out in
the legislation to be valid.®

Attorney (for financial decision-making)
(BC) A person who has authority under an
enduring power of attorney (defined below) to
make decisions on behalf of an adult or to manage
an adult’s financial affairs.”

Attorney (for financial decision-making)
(ON) One or more persons, “whether jointly or
severally or both”, who have authority to make
decisions on behalf of an adult under a power of
attorney.®

Best Practice “A Best Practice is an interven-
tion, method or technique that has consistently
been proven effective through the most rigor-
ous scientific research (especially conducted by
independent researchers) and which has been
replicated across several cases or examples.”™ It
is proven to work for the community or demo-
graphic it intends to benefit. A Best Practice can
be applied successfully for most of a population
group or may only be proven to benefit a specific
community.

Capable (ON) Under Ontario’s SDA capable
means “mentally capable, and ‘capacity’ has a
corresponding meaning.”*

Capacity (general) In general, capacity refers
to a person’s ability, or inability, to make deci-
sions. Fundamentally, in deciding whether some-
one is capable or incapable of making decisions, a

Glossary of Terms
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person must show that they can understand infor-
mation, evaluate relevant data, and appreciate the
consequences of the decision." In the context of
making investment decisions, a person may not
have the capacity to understand and make deci-
sions about purchasing a complex investment, but
may be able to understand less complex invest-
ment options. For this study paper, and unless
otherwise stated, when we refer to capacity we
mean a person’s ability to make a decision.

Capacity (legal) Legal capacity is a social and
legal concept used to determine if someone can
make decisions for themselves, and if they can be
held responsible for the consequences of those
decisions.'? Legal capacity concerns the ability to
keep and exercise certain legal rights.

Continuing Power of Attorney (ON) In
Ontario, one kind of power of attorney docu-
ment is called a Continuing Power of Attorney
(CPOA). A CPOA is a document made by a
capable adult that grants authority to another
capable adult to make decisions and take actions
related to the grantor’s financial affairs.’® The
attorney can make decisions while the grantor is
capable, and can continue to make decisions if the
grantor becomes incapable.

Dementia Dementia is a term used to describe
a set of symptoms caused by disorders affect-
ing the brain which may include memory loss
and difficulties with thinking, problem-solving,
or language severe enough to reduce a person’s
ability to perform everyday activities. Dementia
can also affect a person’s mood or behaviour.
Alzheimer’s is a specific form of dementia."

Disability (general) It is difficult to define
disability because how we define it is informed
by both a person’s physical or mental abilities,
and their social interactions. There is no universal
definition of disability in Canada or elsewhere.
However, the most widely accepted definition

is provided by the World Health Organization:

“Disabilities is an umbrella term, covering
impairments, activity limitations, and participa-
tion restrictions. An impairment is a problem in
body function or structure; an activity limitation
is a difficulty encountered by an individual in
executing a task or action; while a participation
restriction is a problem experienced by an indi-
vidual in involvement in life situations.”® We
talk more about disability in the context of the
research and communities we spoke with later in

this study paper.

Enduring Power of Attorney (BC) “An
Enduring Power of Attorney (EPOA) is a legal
document for advance planning in BC.”® With
an EPOA, a capable adult can give another
capable adult the authority to make decisions
or take actions on the adult’s behalf regarding
financial and legal matters.”” An EPOA does
not apply to health or personal care decisions.
The adult making the EPOA can decide how
broad or restricted the powers granted to the
attorney can be. An EPOA can come into effect
while the adult making the EPOA is still capable
and continues in effect if the adult granting the
authority becomes incapable. The statute govern-

ing EPOAs in BC is the Power of Attorney Act.

Grantor (ON) A grantor is a person who creates
a power of attorney for property or personal care,
putting another person in place to make decisions

on their behalf.'®

Guardian (ON) In Ontario, “[g]uardians may
be appointed under the Substitute Decisions Act,
through either the Superior Court of Justice or
a statutory process, to make decisions on behalf
of another with respect to property or personal
care.”

Incapable (ON) Ontario’s SDA defines incapa-
ble to mean “mentally incapable, and ‘incapacity’
has a corresponding meaning.”

Inclusive Investing: Respecting the Rights of Vulnerable Investors through Supported Decision-Making

Intellectual Disability “An intellectual disabil-
ity affects a person’s intellectual development
and is usually present from the time they are
born or from an early age. This disability varies
greatly[,] and society provides accommodations
that promote the unique and diverse abilities of
each person.”

Microboard “A Microboard™ 1is a small
(micro) group of committed family and friends
(a minimum of 5 people) who join together
with the individual to create a non-profit society

(board).”®

Person-centred care “Person-centred care is
a philosophy of care that recognizes that indi-
viduals have unique values, personal history and
personality and that each person has an equal
right to dignity, respect, and to participate fully in

their environment.”?

Person-centred planning Person-centred
planning is both a philosophy and process of
developing and delivering services to people that
focuses on the individual wants and needs of
the person accessing the service. Person-centred
services and programs recognize that each person
is unique in their values, history, and goals and
are developed with the goal of involving a person
in their community and in the decisions they
make.?*

Personal Guardian (BC) BC’s HCCA defines
a personal guardian as “a committee of a person
who is declared under the PP4 to be (a) incapa-
ble of managing [themselves], or incapable of
managing [their] affairs.”” A guardian under
the PPA, also known as “committee of estate”, is
appointed by court order.

Promising Practice “A Promising Practice
is defined as an intervention, program, service,
or strategy that shows potential (or “promise”)
for developing into a best practice. Promising
practices are often in the earlier stages of

implementation, and as such, do not show the
high level of impact, adaptability, and quality of
evidence as best practices. However, their poten-
tial is based on a strong theoretical underpinning
to the intervention.”?

Regulator In this project, a regulator includes
government agencies and industry organizations
responsible for legislation, policy, education, and
oversight of the investment sector. Regulators
include provincial securities commissions,
government agencies, and industry organiza-
tions like the Mutual Fund Dealers Association
(MFDA) and the Investment Industry
Regulators of Canada (IIROC).

Representative (BC) A person chosen by an
adult to make, or help a person make, decisions. A
representative is put in place by a legal document
called a representation agreement. The type of
decisions a representative can make will depend
on the authority given to them in the representa-
tion agreement.

Representation Agreement (BC) A legal
agreement made under BC’s Representation
Agreement Ac”” between an adult and one or more
people (representatives) to make, or help an adult
make, decisions about their personal care, health
care, and financial matters. The agreement spec-
ifies the types of decisions the representative can
make, and may include decisions about personal
care, health care, or the routine management of
finances, including investments.”® Chapter 3 of
this study paper discusses the different types of
representation agreements in BC and the appli-
cable test for capacity to make a representation
agreement.

Statutory property guardian (BC) In BC,and
if a certificate of incapability under Part 2.1 of
the AGA is issued for an adult, the PGT BC will
be appointed as the statutory property guardian
(committee of estate) to manage the adult’s finan-
cial affairs.”” Note that a certificate of incapability

Glossary of Terms
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issued under this section “is not related to a certif-
icate or certification under the Mental Health Act
and the Mental Health Act appeal mechanisms do
not apply.”*

Statutory property guardian (ON) If, after
completing an assessment, a health professional
finds that an adult is incapable of managing their
affairs, and if no power of attorney exists and the
adult does not object, the Office of the Public
Guardian and Trustee (OPGT) will be appointed
statutory property guardian.’® “When the
[OPGT] is acting as a guardian for an incapable
person it can, in turn, appoint certain people to
actin its place. A relative, spouse or partner of the
incapable person may, for example, be appointed
by the OPGT. This type of appointment is called
“statutory guardianship”because the statute (law)
allows the appointment to be made without a

court order.”?

Substitute Decision-Maker (BC) A capable
adult who is authorized to make decisions for
an incapable adult as an attorney (under power
of attorney or enduring power of attorney), as
a representative (under a representation agree-
ment), as a court-ordered guardian (committee
of estate or person), or as temporary substitute
decision-maker for health care and other personal
decisions.*

Substitute Decision-Maker (ON) “a person
appointed under current legislation to make deci-
sions on behalf of another, including guardians,
persons acting under a power of attorney and

persons appointed to make decisions under the
[Ontario]| Health Care Consent Act.”*

Supported Decision-Making Supported
decision-making is generally recognized as an
alternative to substitute decision-making.*
Supported decision-making is a voluntary rela-
tionship where a person or network of people
help another person to make, communicate, and
implement their decisions. The person being

supported retains full legal capacity to make their
own decisions. While many people make deci-
sions with informal support from trusted people,
supported decision-making relationships can also
be formalized through legal agreements, like a
representation agreement in BC.3¢

Supportive Decision-Maker (or Supporter)
There are many different ways a supportive deci-
sion-maker can support an adult to make a deci-
sion. Supportive decision-makers may support
adults to:

* Understand the issues involved
in a decision;

* Understand the consequences
of a decision;

* Access appropriate assistance or
information to make a decision;

* Express their views;

* Actas interpreter where needed;

* Help others to truly hear or
understand them;

* Help people and institutions appreciate
that the person living with disabilities
has needs, rights, values, preferences and
goals, and to appreciate the autonomy,
dignity and wisdom of people living with
disabilities—in other words, help prevent
discrimination and bias.?”

Undue Influence “Undue influence consists of
imposing pressure that causes a person to perform
some legal act, such as making a will, that does
not reflect the true wishes or intentions of that
person, but rather those of the influencer.”®
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Executive Summary

Over the years, the Canadian Centre for Elder Law (CCEL) has led a number of projects on mental
capacity, decision-making rights, and related barriers to access to justice faced by people living with
dementia and other disabilities. The Inclusive Investing Project was developed to explore capacity
and supported decision-making in the investment context. This study paper summarizes aspects of
the law relevant to using supported decision-making for investment, shares our consultation findings,
and concludes with ideas for enhanced regulation, practice guidance, professional development, and
public education to promote careful and informed use of supported decision-making for investment.

PROJECT BACKGROUND

Supported decision-making is an alternative to substitute decision-making. Substitute decision-mak-
ing occurs when one person is empowered by a court order or legal document to make decisions for
another person. Most commonly, a substitute decision-maker is a guardian (called a committee in
British Columbia) or an attorney under a power of attorney. Guardianship requires a court finding
that a person lacks capacity to make their own decisions, and so results in a significant loss of deci-
sion-making autonomy.

In contrast, supported decision-making is a voluntary relationship whereby a person or network of
people help another person to make, communicate, and implement their decisions. The person being
supported retains full legal capacity to make their own decisions under this approach. Many of us have
people with whom we confer and weigh our options when critical decisions loom; however, for some
people with disabilities, supported decision-making allows them to understand enough information
to make some or all of their own decisions. The supported decision-making relationship bolsters the
adult’s decision-making capacity and enables accommodation of their disability in alignment with
human rights law. Supported decision-making can be particularly useful for people living with demen-
tia or other cognitive challenges, who are vulnerable to losing rights due to (sometimes discriminatory)
assumptions about their capacity to make decisions.

In a small number of Canadian jurisdictions, supported decision-making relationships can be formal-
ized through a legal document, such as a representation agreement in BC, a supported decision making
agreement in the Yukon, or a supportive decision-making authorization in Alberta; in other provinces
and territories, informal supported decision making occurs. However, supported decision-making
remains poorly understood, and investment professionals generally prefer to take instructions from
a substitute decision-maker. Against this backdrop, the Inclusive Investing Project was developed to
better understand the law, policy, and practice in relation to supported decision-making and invest-
ment. We hope to help investment sector professionals, regulators, supportive decision-makers and
others to better understand and make use of supported decision-making.

Executive Summary
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SCOPE OF RESEARCH AND CONSULTATION

'The Inclusive Investing Project used BC and Ontario as comparator jurisdictions. They offer different
perspectives because BC has supported decision-making legislation and Ontario does not.

Project work included both legal research and consultation. We examined the laws that impact invest-
ment decision-making for people living with dementia, and people who identify as living with an
intellectual or developmental disability. This study paper summarizes legislation governing:

* Legal and mental capacity;
*  Supported and substitute decision-making for financial and investment decisions;
* Guardianship; and

*  Human rights accommodation for people living with a disability.

'The paper also outlines Canada’s investment landscape, identifying the people and institutions involved
in providing investment services and regulatory oversight. We review the regulation of investment
industry professionals, and provide an overview of existing policies, guidelines, and training materials.

Consultation included key informant interviews, surveys, and focus groups. We interviewed 95
people, including:

* Investment advisors and regulators;

* Lawyers;

* People using supported and substitute decision-making;

* Family and friends who support people with decision-making;

* Advocates and community service providers; and

* Academics who study disability rights issues.

We surveyed lawyers and notaries in BC (through the Canadian Bar Association, BC Branch and the
Notaries Society of BC), attracting over 120 responses, and held a focus group with our project partner,

Inclusion BC.

This project focused on the experiences of people living with dementia and people who identify as
having an intellectual or developmental disability; however, supported decision-making may be a
useful approach for people living with other disabilities.

FINDINGS

Key informants identified factors that support and hinder the communication and understanding of
people living with dementia or intellectual or developmental disabilities. Investment decision-mak-
ing can involve complex information, particularly in relation to risk and risk tolerance. Investment
advisors, and substitute and supportive decision-makers struggle with how to meaningfully engage
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investors in the decision-making process. Key informants noted that while people with disabilities can
experience difficulties, challenges understanding risk and imprudent decision-making are not unique
to people living with disabilities. People with disabilities are often held to a higher standard, and not
permitted to make mistakes.

Supported decision-making is not commonly used in an investment context. Some lawyers, notaries,
and investment advisors feel very strongly that there is no safe way to use supported decision-making
unless the person receiving support has capacity to make decisions independently. However, many
lawyers commented that the representation agreement framework in BC is well-suited to recogniz-
ing a continuum of supported decision-making because of the flexible “help make or make” deci-
sions language found in section 7 of the Representation Agreement Act. Key informants admit that this
language is both a benefit and a challenge for lawyers and investment advisors who want clarity about
whether a person has capacity to decide, and who is responsible for the decisions being made.

All informants agreed that, from a human rights perspective, adults receiving support should be given
the opportunity to meaningfully participate in the investment decision-making process, where possi-
ble. One of the biggest barriers to more robust use of support in the investment context centres around
concerns about who is responsible for the decision, and whether undue influence is at play. A power
of attorney is the preferred instrument for both supported and substitute decision-making because
it clearly places responsibility for the decision on the appointed attorney. Lawyers and advisors said
that, if the law could clarify who has responsibility in a supported decision-making relationship, they
would be open to finding more opportunities to work with this type of relationship, for as long as
possible. Investment advisors are very concerned about liability in the event that an investment deci-
sion is connected to financial loss. They want investors to understand the risks associated with each
investment decision.

This study paper concludes by identifying areas where regulation, practice guidance, professional
development, and public education can enhance careful and informed use of supported decision-mak-
ing for investment in BC and Ontario. Regulatory options include improved oversight and profes-
sional regulatory guidance regarding undue influence, record-keeping, confidentiality, and capacity
to instruct counsel. Key informants from all groups expressed a desire for more reliable information.
'The suite of tools developed as part of this project aims to addess some of these learning needs. The
resources include a presentation for investment advisors, a practice checklist for investment advisors, a
presentation for adults with intellectual or developmental disabilities, a booklet for people living with
dementia, and a booklet for people who support others with decision-making.

Given the increasing prevalence of dementia, the need to plan for the financial future of adults with
diaabilities, and significant rights under international and domestic human rights law, supported deci-
sion-making is a area of growing interest. However, it is also a source of great uncertainty. We hope this
study paper and the accompanying resources help to clarify how different stakeholders can incorporate
supported decision-making into their professional work and their personal relationships. This work
can be done in a manner that respects rights, supports autonomy, addresses both vulnerability to abuse
and undue influence, and adheres to the high ethical standards that support best practice among the
various professional groups involved in investment decision-making.

Executive Summary

19



capacity and disability. This is true for:

*  People who identify as living with intellectual or developmental disabilities; and

* People living with dementia.

These same concerns and issues are also true for survivors of traumatic brain injuries and people living
with a form of mental illness. For this project, and due to scope, time, and cost considerations, we could
not include these two additional communities in our research and consultation. However, we hope that
the findings from this study paper provides an opportunity to consider how these issues may impact
these communities.

Generally speaking, and in deciding whether a person has the requisite capacity to make decisions
for themselves, the courts and the legal profession attempt to strike a balance between two, often
competing, goals:

1. to recognize and preserve a person’s autonomy; and

2. to protect vulnerable people from undue influence and abuse.

Depending on the jurisdiction, if a person is deemed to lack capacity to make financial decisions,

Itis challenging because, on the one hand, we want to protect people’s assets for all the reasons we have been
discussing. But, on the other hand, we also do not want to stifle people’s independence. And the fact of the
matter is we all have the God-given right to make mistakes. And that is very, very difficult for people to accept.

and decisions must be made, the law may require that someone be put in place to make decisions for
them. This person is considered a substitute decision-maker and could be an attorney appointed by
the adult in a power of attorney document, or a guardian appointed by the court or under legislation.

— Investment Professional

This chapter outlines:
*  Why we conducted a project to better understand how people living with dementia or an
intellectual or developmental disability make investment decisions with support;

* Why we chose British Columbia and Ontario as our comparator jurisdictions for the
research and consultations;

*  'The topics and knowledge gaps informing the research and consultation interviews;

*  How we completed the project, including how we defined the project scope, how key
informants with relevant expertise or experience were selected, and how we raised
awareness about the project throughout its life course; and

* 'The values that informed the project development, scope, and findings.

1.1 RATIONALE FORTHIS PROJECT

At law, all adults are presumed capable of making decisions affecting their legal affairs, financial affairs,
personal care, and health care. The right to make one’s own decisions is a fundamental entitlement in a
free and democratic society. However, some people may be vulnerable to losing the right to make their
own decisions, due either to cognitive challenges or (sometimes discriminatory) assumptions about
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In the investment context, taking instructions from a substitute decision-maker helps investment
advisors ensure they meet professional responsibilities when giving advice. The duties and powers of
the attorney or guardian (committee) are generally clear and recognized at law. In contrast, supported
decision-making relationships are not as familiar to most investment advisors. If a substitute deci-
sion-making relationship is required by an investment advisor before instructions will be taken, the
adult may experience an unnecessary loss of decision-making autonomy.

1.1.1 Support and Decision-Making

Many people may be able to make their own decisions, or some decisions, if they have family or friends
who can support them. Making decisions this way is often called supported decision-making. Many
investment advisors are either less familiar, or have less experience, with taking instructions from a
client who uses supported decision-making. Advisors may worry about whether the client is being
influenced by the supporter, or if the client really understands the decisions being made.

Unlike formal substitute decision-making relationships made under powers of attorney, for example,
formal supported decision-making agreements are only recognized in a limited number of Canadian
jurisdictions. Consequently, people from the communities noted above could lose their right to
continue making investment decisions due to lack of understanding or recognition of supported deci-
sion-making arrangements. If, for instance, guardianship (or committee of estate) is required before
an advisor will take instructions, the adult may experience an unnecessary loss of decision-making
autonomy and may be forced to go through a public declaration of their incapacity. Many adults with
cognitive disabilities function well in their community, sometimes with the assistance of supported
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decision-making. These relationships can support investor activities as well. But people may use
supported decision-making informally. Currently, a lack of knowledge in the financial sector, and
uncertainty about the legal relationships involved, can create a roadblock to robust use of supported
decision-making in this context.

A starting point for this project was to consider the factors that influence a person’s capacity to make
investment decisions, and the opportunities to support their continued involvement in that process.
'The 2017 Report on Vulnerable Investors commented that, for older adults and their supporters, two
key risks associated with investment decision-making can arise:

1. elder financial abuse and undue influence; and

2. diminished capacity.®

Younger adults living with early onset dementia and people who identify as living with an intellectual
or developmental disability may face similar risks.

This study paper examines how financial abuse or undue influence may apply in the context of substi-
tute or supported decision-making for investment decisions. We are interested in how the invest-
ment advisor can recognize when a client’s diminished capacity may be affecting their ability to make
investment decisions, and to consider how they can incorporate supportive practices for a client from
a supported or substitute decision-maker. We are also interested to learn how instructions can be taken
in this context, and in compliance with investment regulatory rules. The goal of the Inclusive Investing
project is to better understand the law, policy, and practice in this area. By gathering input from people
with lived experience, investment professionals and others about the use of supported and substitute
decision-making in the investment context, the data can be used to identify and respond to the unique

knowledge and practice gaps for the people involved.

As people age and get closer to retirement or begin to pursue other interests, their decisions change
about how to manage and use money to fulfill those goals. A person’s ability to choose how to invest
and spend their money later in life creates a continued sense of self-fulfillment and autonomy.
Sometimes, the people who support older adults may lose sight of the older adult’s right to continue
to plan, or meaningfully take part in the planning of their financial future. A person may also lose the
opportunity to exercise their right to ask questions about their investment portfolio and products, to
receive information about and consider options for investing money in different ways, to instruct their
investment advisor on how to manage their money, and other important planning discussions.

Similar loss of decision-making opportunities, although with important distinctions, may apply to
people who identify as living with an intellectual or developmental disability. As a youth moves into
adulthood, and subsequently becomes eligible to take over management of their RDSP investments,
they too have a right to preserve their decision-making autonomy. People aging with an intellectual
or developmental disability also need opportunities and support to build their investment knowledge
and decision-making skills, including understanding their options, managing risk when investing, and
setting important life goals tied to the RDSP, among others.

Inclusive Investing: Respecting the Rights of Vulnerable Investors through Supported Decision-Making

In this project we focus on people living with dementia and people who identify as living with an
intellectual or developmental disability because:

* Understanding when and how aging may impact a person’s capacity to make investment
decisions continues to be a significant issue across Canada;

* People living with dementia or an intellectual or developmental disability share similar
and distinct experiences with stigma and discrimination in the financial and investment
services industry about their ability to make financial decisions;

* Investment advisors and supporters face practical challenges in providing support
to, and receiving instructions from, people living with dementia or an intellectual or

developmental disability;

* Lawyers and advocates are concerned about potential liability and risk issues that may
arise when receiving instructions from clients using formal or informal supported
decision-making to manage their financial affairs;

* Although the United Nations Convention on the Rights of Persons with Disabilities*
provides a starting point for countries who signed the convention to support autonomy
in financial decision-making, research reveals that many different interpretations and
approaches to implementing the UN CRPD principles still exist. This leads to a lack of
clarity and misunderstandings over what supported decision-making means, and how
it can be used in the investment decision-making process as an alternative to full-scope
substitute decision-making; and

* 'The right to be supported to continue making decisions about a person’s financial future is
a shared value within the two communities we studied.

The next section summarizes the research and statistical data that confirms the need for further study
on how to support people living with dementia or an intellectual or developmental disability in their
investment decisions.

1.1.2 Aging, Memory, and Dementia

It is common to experience age-associated memory changes as we age. Many people, regardless of their
age, experience periods of forgetfulness—misplaced keys, missing ingredients from a quick grocery run
at the end of a busy day, laundry left in the washer, failure to return a phone call or text message, and
so on. In a world where smartphones have all but eliminated the need for an address book, forgetting
someone’s phone number is the norm. Absent any medical diagnosis for the change, these memory
glitches could be an “age-associated memory impairment, which is considered a part of the normal
aging process.”! For the most part, this type of memory loss is not cause for alarm.

But there are important differences between age-associated forgetfulness and when cognitive or other
physical changes are the cause. These changes can lead to challenging situations when, for example,
we forget our everyday routine, names of close family and friends, whether we took our medication,
whether we ate breakfast,” when we forget where we live or where we are going, or when familiar
places suddenly seem strange. This type of memory loss may have less to do with age, and more to do
with cognitive changes caused by dementia.*

1| Introduction
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Dementia Numbers in Canada

Statistics Canada census data indicates that, as at July 1,2019, more than 6.5 million Canadians—or
17.5 per cent of Canada’s population—are aged 65 and older.* This number is expected to continue
to grow rapidly, with an estimated one in five Canadians reaching age 65 and older by the year 2024,
making up to 25 per cent of the total Canadian population by 2036.%

Recent data from the Alzheimer Society of Canada website notes that 564,000 Canadians are
currently living with dementia.* This number is expected to rise by 60 percent, to 937,000 Canadians
by the year 2034.

Dementia Numbers in British Columbia

British Columbia, and specifically Vancouver Island, reportedly has “one of the fastest growing popu-
lations of seniors in Canada.” In 2016, BC had an estimated 848,985 people aged 65 years and
older.*® As of July 1, 2019, that number grew to 948,062, or 18.7 per cent of BC’s total population
(5,071,336 people).* It is estimated that, by the year 2038, between 24 and 27 per cent of BC'’s total
population will be aged 65 years and older.”

According to the Alzheimer Society of B.C., “[a]lmost 40 per cent of people over the age of 65 expe-
rience some form of memory loss.”! Approximately 70,000 people in BC currently live with some
form of dementia.*? It is expected that this number will increase to 82,000 by 2024.% It is also clear
that, while not necessarily an inevitable outcome of aging, dementia poses “one of the biggest health
challenges for BC, elsewhere in Canada and around the world.”*

Dementia Numbers in Ontario

Older adults are also the fastest growing age group in Ontario. In 2016, 16.4 percent of Ontario’s
population was aged 65 years or older.” By 2018, that number grew to 16.9 per cent, or 2.4 million
people. The number of older adults aged 65 and over is estimated to almost double to 4.6 million, or
23.4 per cent, by 2046.%

In 2016, the Ontario Minister of Health and Long-Term Care reported that approximately 228,000
Ontarians were living with dementia at the time.”” As the population continues to age, it was expected
that number would rise to 255,000 people in 2020, and over 430,000 by 2038.%

1.1.3 Stigma, Dementia, and Financial Decision-Making

Memory loss from dementia has a significant and negative impact on a person’s ability to think clearly,
orientate themselves, understand, and process information.” People living with dementia also have
difficulty with “calculating, judgment and executive function (a mental process that helps us plan,
organize, remember instructions and focus our attention)”.®® Societal and institutional responses to
dementia also impacts a person’s ability, or desire, to participate in their decisions.

Research confirms that stigma and dementia go together.®* A person living with dementia may suffer in
silence when they experience societal stereotypes or assumptions about their financial decision-making
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capabilities. They may be hesitant to share their feelings because of negative perceptions people have
about dementia. If a person living with dementia “internalizes these assumptions”, they risk losing
access to necessary services and supports to continue participating in decisions that are important to
them.® Feelings of embarrassment can drive older adults to “underuse their social support network
or [may] deny requiring assistance.”® In a way stigma, like dementia, can be its own silent disease.
If a person living with dementia is increasingly ignored or dismissed, they can risk losing their deci-
sion-making autonomy.

Financial decision-making is arguably one of the most important aspects of a person’s life as they age
because it can determine the quality of life they will have. Someone living with dementia may have
spent most of their adult life managing their finances. The prospect of losing this right because of
presumptions about a person’s ability to continue making these decisions can cause a person to feel
withdrawn, pushing them further away from participating in the decisions that impact their financial
well-being.**

Recent research reveals that “arguably people living with dementia are particularly at risk of exclusion
from decision-making, as compared with other older people, because myths and assumptions about
dementia are linked to abilities presumed integral to decision-making, such as recall and judgment.”®

This project explores the impact dementia can have on financial decision-making and, more specif-
ically, investment decision-making. It discusses the conceptual and practical challenges raised by
investment advisors, regulators, legal professionals, supporters, and people receiving support over how
to facilitate supported decision-making while managing the risk for potential undue influence, finan-
cial abuse, or liability issues. This project also reveals the ideas and opportunities learned from the
research and consultations to help the investment sector, supports, and financial service providers to
support a person living with dementia to continue participating in their investment decisions.

1.1.4 The UN Convention on the Rights of People with Disabilities

On December 13,2006, the UN adopted the Convention on the Rights of Persons with Disabilities and
its Optional Protocol.® The UN CRPD is a legally binding agreement between UN Member States
to uphold, promote, and protect the rights of people who identify as living with a disability. The UN
CRPD calls on countries who signed the CRPD to recognize and respect the rights of people living
with a disability to exercise “their individual autonomy and independence, including the freedom to
make their own choices.”” The Optional Protocol to the UN CRPD sets out the steps for people to
raise concerns about alleged violations of their rights, and an inquiry process to investigate allegations
of grave or systemic violations by countries who signed the CRPD.%

'The UN CRPD is guided by eight principles:
1. Respect for inherent dignity, individual autonomy including the freedom to make one’s
own choices, and independence of persons;
2. Non-discrimination;

3. Full and effective participation and inclusion in society;
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4. Respect for difference and acceptance of persons with disabilities as part of human
diversity and humanity;

Equality of opportunity;
Accessibility;

Equality between men and women; and

© N oW

Respect for the evolving capacities of children with disabilities and respect for the right of
children with disabilities to preserve their identities.*

Embedded in Article 12 of the UN CRPD is a requirement that countries who signed the CRPD
“take appropriate measures to provide access by persons with disabilities to the support they may
require in exercising their legal capacity.””® Although the UN CRPD does not specifically define what
support means in this context, the Office of the High Commissioner for Human Rights offered the
following as a starting point:

Supported decision-making can take many forms. Those assisting a person may commu-
nicate the individual’s intentions to others or help him/her understand the choices at
hand. They may help others to realize that a person with significant disabilities is also a
person with a history, interests and aims in life, and is someone capable of exercising his/

her legal capacity.”!

On March 30,2007, Canada signed the UN CRPD. In 2018, almost 12 years later, Canada signed the
Optional Protocol, but retained the right to continue using substitute decision-making, along with its
regulations and safeguards, in appropriate circumstances.” As a signatory to the Convention, Canada
is required to submit regular reports to the UN CRPD Committee on implementation of its terms.”

For this study paper, and in the context of investment decision-making, two Articles from the UN
CRPD stand out.

Article 12—Equal Recognition Before the Law

Article 12 of the UN CRPD says that people living with a disability “enjoy legal capacity on an equal
basis with others in all aspects of life.””* Put more simply, Article 12 aims to preserve the right of all
people to retain their legal capacity to make decisions, regardless of disability. A key obligation of
countries who signed the CRPD is to “take appropriate measures to provide access by persons with

disabilities to the support they may require in exercising their legal capacity”.”

UN CRPD Article 12—Plain Language Meaning
* People living with a disability are to be respected by the law like everyone else;

* Everyone should have equal opportunities. People living with a disability have the same
right to make their own decisions about important things as everyone else;

* People living with a disability should have the proper support they need when
making decisions;
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 Ifaperson living with a disability needs someone else to speak on their behalf, there
should be rules to make sure this is done properly;

* People living with a disability have equal rights to:
Own or receive property;
Control their own money;
Borrow moneys;

Not have their homes or money taken away from them.”®

One of the leading tensions within the legal and investment communities centres around how to
balance a need to foster support for people to exercise decision-making autonomy with professional
and ethical obligations to address suspected undue influence or financial abuse. The preference of both
communities is to strike a suitable balance between these two, often competing, goals. The duty to
apply safeguards when facilitating support for people to exercise their legal capacity derives from UN
CRPD Article 12(4), as follows:

States Parties shall ensure that all measures that relate to the exercise of legal capacity
provide for appropriate and effective safeguards to prevent abuse in accordance with
international human rights law. Such safeguards shall ensure that measures relating to
the exercise of legal capacity respect the rights, will and preferences of the person, are free
of conflict of interest and undue influence, are proportional and tailored to the person’s
circumstances, apply for the shortest time possible and are subject to regular review by a
competent, independent and impartial authority or judicial body. The safeguards shall be

proportional to the degree to which such measures affect the person’s rights and interests.””

Article 19—Living Independently and Being Included in the Community

Article 19 of the UN CRPD talks about the “equal right of all persons with disabilities to live in the
community, with choices equal to others”.” To achieve this, people living with a disability”” must have
the freedom to access all necessary supports to meaningfully engage with their community, to support
inclusion, and to secure equal access to services and facilities.®

Article 19 of the UN CRPD aims to protect and preserve the autonomy and decision-making rights
of people living with a disability through supported decision-making. To foster independence,
people need access to necessary information and support mechanisms to meaningfully participate in
life decisions.

Canada ratified the UN CRPD on March 11, 2010. However, Canada included a declaration and
reservation that leaves the option open to continue using a substitute decision-making approach
to inclusion:

Canada recognises that persons with disabilities are presumed to have legal capacity on
an equal basis with others in all aspects of their lives. Canada declares its understanding
that Article 12 permits supported and substitute decision-making arrangements in appropriate

circumstances and in accordance with the law.
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10 the extent Article 12 may be interpreted as requiring the elimination of all substitute deci-
sion-making arrangements, Canada reserves the right to continue their use in appropriate

circumstances and subject to appropriate and effective safeguards | ...] 8

1.1.5 Disability and Financial Decision-Making

According to the 2017 Canadian Disability Survey, one in five people—approximately 22 per cent (6.2
million people) of the estimated 28 million Canadians aged 15 and older—identify as living with one
or more disabilities.*? It is estimated that, in Canada, the prevalence of people living with an intellec-
tual or developmental disability ranges from 0.7 to 3 per cent.*®

According to the BC Developmental Disability Association research on older adults, roughly 50,000
people identify as living with an intellectual or a developmental disability aged 45 to 64, and approx-
imately 11,000 aged 65 to 74.%

People who identify as living with an intellectual or developmental disability may also face age-related
physical or mental-health challenges “such as depression, cognitive decline and the eftects of using
multiple medications, each with its own side effects.”® Research reveals that “25 per cent of people
with Down syndrome aged 40 and over will show signs of early-onset dementia, and by the time they
reach 60, this increases to 65%. People with Rett syndrome, Fragile X syndrome, Williams syndrome
and other disorders are also at high risk for early-onset dementia.”® A person’s ability to make complex
financial or investment decisions can also be impacted by “nonprogressive origins such as psycho-social
or developmental disabilities, brain injury or Post-Traumatic Stress Disorder.”’

The UN CRPD states that everyone, regardless of disability, has the right to make decisions about all
aspects of their lives. This right extends to financial and investment decisions. People living with an
intellectual or developmental disability may receive federal or provincial government disability benefits
in addition to employment income they may earn. They may also have a Registered Disability Savings
Plan (RDSPs) for long-term savings. The importance of protecting the rights of people living with a
disability to exercise choice, and to participate meaningfully in managing their RDSP investments,
cannot be overstated. A person’s self-identity and independence are often defined by opportunities to
be included in life decisions.

Not unlike people living with dementia “[p]eople with intellectual disabilities are particularly at risk
of falling under one of the various forms of substitute decision-making because their disability is
equated with limitations in mental functioning and associated adaptive behaviors and activities of
daily living.”®® People who identify as living with an intellectual or other cognitive disability also “find
that third parties often have a preference to communicate with and accept decisions from people who
accompany the person”due to similar presumptions about their decision-making abilities.*

Community agencies, advocacy groups, and academics have developed many useful resources to
support people living with dementia or an intellectual or developmental disability to exercise their
decision-making rights and autonomy when accessing services. This project studies how people within
these communities receive support to make investment decisions. The overarching project goal is
to better understand how decisions are made in this context, with formal or informal supported or
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substitute decision-making practices. This study paper explains what we learned from the research and
consultation about what is or is not working, and what can be done to facilitate support for investment
decision-making. The research and findings from this project will benefit the following groups:

* People living with dementia and their supporters;

*  People who identify as living with an intellectual or developmental disability and
their supporters;

* Investment sector professionals;
* Legal practitioners and academics; and

* Community agencies and advocates.

1.2 PROJECT DEVELOPMENT

'This project on Inclusive Investing examines the law, policy, and practice of supported decision-making
in the investment context. Often, service provides may assume that people living with dementia or an
intellectual or developmental disability cannot be supported to continue making investment decisions.
Reasons behind these assumptions vary, but include concerns about the following:

* protection of an investor’s privacy and confidentiality;

* professional responsibility to mitigate risks associated with potential undue influence and
financial abuse; and

* lack of familiarity or clarity on the different approaches and legal options to incorporate
support into the investment process.

Legal and investment advisors share competing goals of wanting to respect individual rights to deci-
sion-making autonomy and engagement alongside professional and ethical obligations to ensure a
person is not at risk for financial abuse or undue influence. This challenge creates a difficult roadblock
for legal and investment service providers to overcome. This project considers how investors from
the dementia and intellectual or developmental disability communities use, or try to use, supported
decision-making to make investment decisions. This project also reviews some of the challenges faced
by the legal and investment community in attempting to facilitate supported decision-making in
this context.

'The key research question of this project is:
How can Canadian investment advisors, adults living with cognitive and decision-making
challenges, and supporters incorporate supported decision-making into the investment decision-

making process while guarding against undue influence and financial abuse?

Below is a brief outline of background research that informed the initial scope and direction of
this project.
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Understanding the Lived Experiences of Supported Decision-Making in Canada (2014)
In 2014, the Canadian Centre for Elder Law (CCEL) published a report examining supported deci-

sion-making in Canada from the perspective of people with lived experience.” The report reviewed
supported decision-making law in Canada, and outlined research and consultation findings from key
informant interviews from the following community and professional sectors:

*  Government

* Offices of the Public Guardian and/or Trustees
* Lawyers

*  Advocates

* People with lived experience (adults living with capacity challenges and their supporters or
legal decision-makers)

* Members of non-profit organizations.®'

Although not specifically focused on investing, the research uncovered some important factors that
hinder more widespread use and acceptance of supported decision-making, including:

* Representation agreements: Although generally accepted in BC as the formal
recognition of a person’s right to make decisions with support, service professionals
suggested they were “problematic”, especially concerning the level of capacity an adult
would need to sign this document;*

* Misuse of formal supported decision-making agreements: participants also reported
that “in some people’s hands they [representation agreements] are a more palatably
branded version of substitute-decision-making [ ...] used to overprotect”;*

* Concerns over liability and decision-making responsibility: lawyers and other
professionals expressed a lack of clarity on where both liability and decision-making
responsibility rests—with the adult being supported or with the supporter;*

* Tendency to use substitute decision-making practices for older adults: although it
was recognized that older adults could benefit from supported decision-making in their
lives, research participants revealed that “there is a strong tendency to move to substitute
decision-making practices for this group.”* Reasons include the ease and convenience
of preparing and using substitute decision-making legal instruments, time pressures for
decisions, or lack of people who can help someone make decisions as time goes on.

* General lack of understanding over what supported decision-making means and looks like
in practice.

The report suggested that further research would help to clarify the meaning and practice of supported
decision-making in Canada. It also called for consideration as to how law and policy, across several
service sectors, can better respond to concerns about privacy and liability, while respecting the deci-
sion-making rights and autonomy of people living with dementia or an intellectual or developmen-

tal disability.

Inclusive Investing: Respecting the Rights of Vulnerable Investors through Supported Decision-Making

Almost six years after the 2014 study was published, research for the Inclusive Investing project
confirms that legal and investment service professionals continue to struggle with the same concerns
today. Chapter 7 of this study paper outlines the issues and barriers faced by members of the legal and
investment communities who work with informal and supported decision-making in practice.

Report on Vulnerable Investors: Elder Abuse, Financial Exploitation, Undue Influence
and Diminished Mental Capacity (2017)

The 2017 Report on Vulnerable Investors studied the vulnerable investor population with a view to
the legal, policy, and regulatory options to address situations of financial abuse, undue influence, and
financial exploitation. Research began with stakeholder consultation on the following issues:

* Key challenges vulnerable investors and their representatives face in the
investment context;

* 'The existing regulatory regime and the challenges it presents to investors who want to take
protective action;

* Existing or emerging best practices in leading jurisdictions; and
* Case studies illustrative of vulnerable investor scenarios; and

* consultation questions.”

'The report highlights that people living with dementia, or people who identify as living with an intel-
lectual or developmental disability, face two important risks when investing, namely: 1) financial abuse
and undue influence, and 2) issues related to diminished capacity.”” Factors contributing to this risk
include, but are not limited to:

* Low financial literacy;

* Heavy reliance on the advice and recommendations from investment advisors or financial
service representatives;

* Increasing degree of product complexity and proliferation, which makes it difficult
for people, regardless of their investment knowledge or experience, to obtain adequate
information in order to make an informed investment decision; and

* Decline or limitations in financial reasoning skills for people living with certain forms of
dementia or cognitive or developmental disabilities.”

'The results of the research revealed opportunities for the following:

* Better understanding and appreciation for the role of supported versus substitute decision-
making is needed among investment professionals;

* Improved training and education for investment advisors on how Alzheimer’s, other
related dementias, or cognitive disabilities can influence a person’s financial decision-
making abilities;

* Research and resources that clarify how investment regulators and advisors can enhance
decision-making participation of people from these communities “to be supported and
empowered for their own personal and financial self-determination”;*
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¢ Development of education and practices that improve client understanding and awareness
of both supported and substitute decision-making tools; and

* Plain language materials on elder financial literacy, and abuse response and prevention
topics that contain “evidenced-based consumer-friendly information in formats which are
easily accessible and usable.”'®

Legal Capacity, Decision-making and Guardianship: Final Report (March 2017)

From 2012 to 2016, the Law Commission of Ontario (LCO) conducted extensive research and
consultation into the province’s legal capacity, decision-making and guardianship laws.’*! The 2017
LCO Report assessed the legal capacity and guardianship regime with a focus on what was working,
and opportunities for improvement.’® The report also examined the strengths and weaknesses of
Ontario’s law and policy, guided by research and consultation questions that considered:

*  Whether the existing legal system reflected contemporary law and values;

*  Whether the existing legal system reflected contemporary needs;

*  Whether the current practice was working on the ground; and

¢ Whether the legal protection mechanisms currently in place were adequate and
accessible.'®

Currently, Ontario’s laws on capacity, decision-making and guardianship only recognize formal substi-
tute decision-making. The report examined both the challenges and opportunities to consider how
support for decision-making could be incorporated into existing substitute decision-making law and
policy.’ Specifically, the report identified:

* 'The diversity of needs and goals among persons directly affected and notes the potential
benefits of supported decision-making approaches to meet the needs of some individuals
and some communities;

* New processes, tools and legal instruments to meet these needs; and

* The need for ongoing pilots and evaluation of any new models or approaches.'®

'The report includes recommendations to adopt human rights and accommodation practices, and to
develop pilot projects on autonomy-enhancing decision-making practices alongside continued moni-
toring and study of emerging practices and laws.'® Report findings also consider:

* Law reform that would enable people to make support authorizations for day-to-day
decision-making needs; and

* Development of a statutory framework for network decision-making."””

Under Ontario’s substitute decision-making framework, the report suggests that opportunities exist
for reform and initiatives to:

* Develop and pilot new approaches to decision-making;

* Improve the quality and consistency of capacity assessments;

* Enhance the clarity and accountability of powers of attorney;
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* Improve rights enforcement and dispute resolution;

* Improve external appointment processes;

*  Develop new roles for professionals and community agencies;
* Improve public education and information; and

* Improve data collection, reporting, and evaluation.'®

1.2.1 Project Scope

Bearing in mind the various legal, policy, and practice gaps identified in the research outlined above,
the goal of this project was to examine the use of supported decision-making in the investment context.
The concept of supported decision-making is a difficult one to grasp, primarily because there is no
single, universal definition for it. Consequently, there are different approaches and understandings of
how support is used to foster decision-making autonomy. Also, the complex and multi-faceted invest-
ment landscape only adds to the lack of clarity on how to foster support for investment decision-mak-
ing in a way that is legally, ethically, and practically possible.

Another complicating feature highlighted by the research is that Canada’s legal landscape on supported
versus substitute decision-making is as varied and diverse as the country itself. Aside from BC, only
a handful of Canadian jurisdictions formally recognize some form of supported decision-making.'”’
A full understanding of how supported decision-making can work for investment decision-making
requires review of the law and policy of jurisdictions where it is used both formally and informally. For
this project, we chose BC and Ontario as comparator jurisdictions because Ontario does not currently
have a statutory framework or model for formal supported decision-making. What we learned from
past studies, and in speaking with key informants for this project, is that support in Ontario occurs
formally through substitute decision-making arrangements, and on an informal basis.

Questions Guiding the Research and Consultation

'The following key questions guided the scope of the project research and consultations:

1. What are the experiences of people living with dementia or an intellectual
or developmental disability who use, or attempt to use, support to make
investment decisions?

2. What safeguards exist, or are needed, to facilitate supported decisions for investing?

3. Do investment professionals have the knowledge and tools required to provide
opportunities to people living with dementia or an intellectual or developmental disability
to use support in the investment process?

4. What are the challenges or barriers to using support to make investment decisions for
everyone involved?

5. What education, resources, or supports do supporters have to facilitate using supported
decision-making in this context?

6. What are some ideas or opportunities that could enhance the use of support to make
investment decisions?
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This project examines the current legislative and practice landscape for supported decision-making in
BC, as against the application of support and accommodation in the context of formal, substitute deci-
sion-making in Ontario. This study paper also considers, where applicable, relevant federal legislation
that governs or addresses the following:

* Supported and substitute decision-making for financial and investment decisions;
* Legal and mental capacity;

¢ Privacy and confidentiality issues related to the advisor/client relationship;

* Regulation of investment firms and their representatives; and

* People living with dementia, or an intellectual or developmental disability.

This project considers whether the formal and informal practice of supported decision-making is, or is
not, working for Canada’s vulnerable investor population. More specifically, the project considers what
is being done by the investment community, the legal profession, community agencies, and support-
ers to encourage, or inhibit, this practice for people receiving support. The project scope includes
a review of:

* The regulatory and policy regime for the investment sector (federally and provincially);

* National instruments, standards of conduct, practice guidelines, compliance rules, and
training or education materials developed by national and provincial regulatory bodies on
working with vulnerable investors;

* Information and resources developed to educate older adults or the disability community
about investing; and

* Resources developed by people with lived experience, and their supporters, from
various community organizations to educate and promote the practice of supported
decision-making.

To achieve a comprehensive review of all facets of the investment relationship, project consultation
(outlined below) comprised a large part of project research. CCEL staff selected key informants for
this project who could share information, subject-matter expertise, and lived experiences to capture a
holistic discussion of the issues involved.

It was beyond the scope of this project to make law reform recommendations to clarify or enhance
legal recognition for this practice. Instead, the research and consultation findings are used to identify
the following:

* The type of support that enables people living with dementia or an intellectual or
developmental disability to make investment decisions;
* Barriers or roadblocks to support in the investment decision-making process;

* Challenges, concerns, or issues within the investment and legal community around the use
of formal or informal support;

¢ Opportunities and ideas to facilitate the use of support in the investment relationship; and
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* Education or training opportunities for investment advisors, people receiving support, and
supporters to promote respect for the rights of people living with dementia or disability to
meaningfully engage in investment decision-making.

1.2.2 British Columbia and Ontario as Comparator Jurisdictions

British Columbia is internationally recognized as one of the first jurisdictions to introduce a statute
that enables adults to create formal supported decision-making relationships, namely the RAA.1"°
Over the past two decades, several provinces and one territory have introduced legislation that allows a
person to be formally named (by a document or appointed by the court) to support or assist an adult to
make decisions. In BC, we have a requirement that a guardian or committee foster the independence
of the adult, and involve them in decision-making, to the greatest extent possible.

Ontario, like other common law jurisdictions, takes an approach to legal capacity and decision-making
under a substitute decision-making framework. Currently, there is no formal, legal recognition for
supported decision-making in Ontario. But, the 2017 LCO Report notes that the province contin-
ues to explore supported or network decision-making models. In addition, many of the regulators
who need to know how to recognize supporters, and provide investment services to adults receiving
support, are in Ontario.

In recent years, the social model of disability, which locates disability within society rather than the
person, and focusses on social and environment[al] barriers to inclusion, is more widely accepted. As
well, human rights approaches have continued to grow in influence both internationally and domes-
tically. Thus, it is important to continue exploring the evolution of the substitute decision-making
model, and the potential for alternatives. The term ‘supported decision-making’is often used to refer
to these alternatives.”!!! This study paper considers how supported decision-making is, or can be,
used under Ontario’s substitute decision-making framework as a steppingstone to further research
in this area.

1.2.3 Focus on Dementia and Intellectual or Developmental Disability

'This project focuses primarily on investors who are living with dementia or an intellectual or develop-
mental disability. Our research and consultation activities revealed that other disabilities, such as the
impacts from mental health, can affect an adult’s ability to make investment decisions.!"? Limitations
on project scope prevented further research or consultation with members from other disability
communities. However, preliminary research suggests that the work of this project may be relevant to
people from different disability communities. There may be future opportunities for focused consul-
tation and research on how supported decision-making is used in difterent disability communities.

1.2.4 Investment Activities not Covered by this Project

This project, funded by a grant from the Law Foundation of Ontario Access to Justice Fund, involved
extensive comparative legal research on supported decision-making in the investment context, inter-
related areas of the law, and key informant consultation. The research and consultation focused only on
those investors who have, or are seeking, an ongoing relationship with an investment advisor. Investors
who use online or other independent investment methods are not examined.
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1.3 PROJECT METHODOLOGY

1.3.1 Project Leadership

The CCEL led this project with support from our project partners, the Alzheimer Society of B.C.and
Inclusion BC. CCEL project staff performed all legal and social science research and project manage-
ment tasks. Staft scheduled and led all key informant interviews and focus groups, wrote this study
paper, and developed the suite of tools. CCEL staft also developed research content, memoranda,
project timeline materials, presentations on research findings, and meeting agendas to support each
of the five Project Advisory Committee meetings. CCEL staff, the Alzheimer Society of B.C., and
Inclusion BC recruited supporters and adults receiving support from communities in BC, organized,
and attended the group sessions facilitated by CCEL project staff. ARCH Disability Law Centre

(Ontario) also helped to recruit, organize, and facilitate a consultation interview at its offices.

Throughout the project, CCEL project staft and Project Advisory Committee members worked
together to raise awareness of the project. This included creating opportunities for publishing consul-
tation posters and articles on project-related topics, and introducing project staff to interested groups
and individuals.

1.3.2 Project Advisory Committee

Like many CCEL projects, an interdisciplinary Project Advisory Committee provided ongoing guid-
ance on research and consultation methodology, connected staff to key informants and stakeholders,
and raised awareness of emerging initiatives underway within the investment and legal community on
the issues explored in this project. Committee members specifically supported CCEL project staft by:

* Suggesting key informants to participate in project consultation;

* Identifying topics to cover as part of project research;

* Reviewing consultation data, draft study paper, and tool development plan;

* Suggesting conferences and other avenues for sharing project findings; and

* Identifying key agencies or individuals to support knowledge mobilization of the study
paper and tools.

Committee members also shared their subject-matter expertise and experience and represented a
diverse range of people from various stakeholder groups and people with lived experience. All commit-
tee members were volunteers and contributed a significant amount of time to the project.

'The Project Advisory Committee members were:

* Jim Emmerton—Chair, Senior Fellow of CCEL (British Columbia)
* Tim Ames, Former Executive Director, Plan Institute (September 2018 to November 2019)

* Lauren Bates, Lawyer (Ontario)

* Emily Clough, Lawyer, Clark Wilson LLP and BCLI/CCEL Board of Directors Chair
(British Columbia)
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*+ Stephanie Debisschop, Executive Director, Plan Institute (January 2020 to completion)

* Kurt Goddard, Director of Policy and Program Operations, Canadian Association for
Community Living

* Ken Gracey, Manager, Investor Education and Engagement, British Columbia
Securities Commission

* Mario Gregorio, Person living with dementia (British Columbia)

* Robert Lattanzio, Executive Director, ARCH Disability Law Centre (Ontario)

* Alison Leaney, Provincial Coordinator, Vulnerable Adults Community Response, Public
Guardian and Trustee of British Columbia

* Barbara Lindsay, Interim CEO, Alzheimer Society of B.C.

* Catherine Ludgate, Manager, Microfinance, VanCity Credit Union (PAC member from
August 2018 to June 2019)

* Marian Passmore, Senior Advisor, Investor Experience, Ontario Securities Commission
(September 2018 to January 2020)

* Krystal Renschler, Community Investment Portfolio Manager, VanCity Credit Union
(British Columbia)(August 2020 to completion)

* Karla Verschoor, Executive Director, Inclusion BC (August 2020 to completion)

* Eleanor Wong, Community Investment Portfolio Manager, Community Business &
Investment Department, VanCity Credit Union (British Columbia) (February 2019
to July 2020)

1.3.3 Consultation Process

CCEL project staff applied a qualitative inquiry approach to the research and consultation.
Qualitative research seeks to understand the ‘why’and ‘how’ of human behaviour, and consider factors
such as cultural, social, or legal practices that impact behaviour or experience. The goal in this proj-
ect is to understand how people living with dementia or an intellectual or developmental disabil-
ity receive support to participate in the investment process. Topics explored during our consultation
process included:

*  Knowledge and experience with investment decision-making;

* Experience providing or receiving support to make investment decisions;

* Observations of the legal, policy, and social dynamics among the people involved in the
investment relationship;

¢ Perceptions, attitudes, and assumptions that inform the way people interpret, apply, and
respond to the legal, policy, and practice issues; and

* 'The law, policy, tools, and educational resources available to people who participate in, or
assist with, the investment decision-making process.

Because the goal of the research was to better understand how support is used from the perspectives
of the people involved in the investment process, the project scope evolved and became more clearly
defined in the early stages of the research and consultation. This approach helped to define our target
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audiences for the research, while remaining open to achieve as complete an understanding of the issues
as possible.

The primary qualitative research method used for this project was in-depth, one-on-one key infor-
mant interviews. We also held several group interviews with two or more people, and one focus group.
'This approach ran alongside staff review of legislation and legal and social science academic literature
reviews. We also examined resources and tools developed by various investment and community orga-
nizations in Canada and internationally.

'The consultation activities for this project included:!®

* Keyinformant interviews with the following:
a. People with Lived Experience—adults receiving support (N = 11)
b. People with Lived Experience—supporters (N = 9) 4

c. Investmentadvisors who service people living with dementia and families
supporting people living with intellectual or developmental disabilities (N = 8);

d. Investmentindustry regulators (N = 9);

e. Government, public, or investment policy representatives (N = 19);
f. Academics (legal and social science) (N = 8);

g. Lawyers (N =17);

h. Community agencies and advocates (N = 14);

* Focus group with members of Inclusion BC—adults receiving support and supporters
(events = 1);115

* Conference presentations where we introduced the project, discussed the legal, regulatory
and social issues, and held a question-and-answer session offering practitioners (social
workers, lawyers, investment advisors, financial planners, service delivery professionals, and
people with lived experience) an opportunity to identify their concerns and ideas about the
use of supported decision-making in the financial or investment context (events N = 3; N
=127 attendees);

+ Canadian Bar Association (CBA) BC Survey of members across the province

(N = 60);'® and
* Society of Notaries Public of BC Survey of notaries across the province (N = 68).

From the data gathered through in-depth consultation interviews, and comparative research, CCEL
staff categorized the information into major themes used to organize the findings in Chapters 7 and

9 of this study paper.

Key Informants

Most consultation interviews were conducted by telephone with one interviewee. A total of 15 group
interviews, comprised of two or more people, were held by phone or in-person.
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The people we interviewed hold diverse positions within government and other policy offices, includ-
ing the First Nations Health Authority. Interviews included people working as:

* Executive Director

*  Chief Executive Officer

*  Managing Director

* Information Support Officers

* Program Advisor

+ Affiliate Scientist/Physician

*  Deputy Public Advocate

* Vice President and Chief of Policy
* Advocate

* Assistant Public Guardian

* Manager of programs

* Policy advisor or analyst

* Director of Operations

*  Provincial Coordinator

* Director, Public Affairs

* Vice-President Compliance and Chief Compliance Officer

* Vice President Strategic Initiatives

Interviews included people from the following practice sectors or organizations:

* Private practice

*  Public legal advocacy, advice, education, or training
* Assisted living and long-term care

* Elder abuse and neglect education and training

*  Public Guardian and Trustee

* Advocate for Service Quality

«  Tax advisor

* Author and educator

A complete list of key informants interviewed for this project is included in this study paper

at Appendix A.

Anonymous quotes shared by key informants and focus group participants appear throughout the
study paper to help clarify the issues. Project staft have modified content only where needed to preserve
anonymity. Staff also use broader sector categories than those summarized in Chapter 1 to illustrate
the different communities we spoke to. Quotes do not express the views of the CCEL. People quoted
are identified by sector category or role to contextualize their comments without compromising their
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anonymity. People who identified as belonging to more than one category (e.g. investment professional
and supporter) have been assigned a category as it relates to the context of their quote.

Focus Group

A larger focus group comprised of people receiving support, and their supporters, was held in New
Westminster in March 2019 with the support of Inclusion BC. Participants were invited, along with
their caregivers, to participate in an open discussion about how they use support to make financial
decisions and, more specifically, investment decisions.

Community Presentations

CCEL staff participated in several presentations over the life course of the project to raise awareness
of the legal issues and research topics, and to learn from larger groups of professionals and people with
lived experiences. The ten presentations are listed below:

2016 STEP Academic Community—portion of presentation and short paper

2017 Canadian Elder Law Conference (November 2 and 3,2017)—workshop

2017 National Aging and Law Conference (October 2017)—presentation

Freedom55 Education Day (May 10, 2018)—presentation

2018 STEP World Congress (September 13-14, 2018)—portion of presentation

2018 World Congress on Adult Guardianship (October 23-25,2018)—portion of

presentation

S T o o

7. 2018 Assistants Conference for the Wealth Management Industry (November 27,
2018)—presentation

8. 2019 Australian Guardianship and Administration Council Conference (March 14-15,
2019)—presentation

9. 2019 Inclusion BC Annual Learning Event (May 23,2019)—presentation

10. 2019 Canadian Association on Gerontology Conference: Navigating the Tides of Aging
Together (October 24-26,2019)—poster presentation

The community presentations helped CCEL staff connect with key informants and researchers from
jurisdictions outside of Canada. This provided some comparative research content.

'The jurisdictions captured in the consultation research include:

+ Canadian federal government and provinces:
British Columbia
Manitoba
New Brunswick
Ontario, and

Saskatchewan
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*  United States;
*  United Kingdom; and

e Australia.

Diagram 1: Key Informant Demographics (by Jurisdiction)
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Survey of Lawyers and Notaries in British Columbia

An online survey distributed to lawyers and notaries in BC helped to gather statistics and informa-
tion on the use of section 7 representation agreements in the province. The online surveys were sent
to members of the Canadian Bar Association (BC Branch) and the Society of Notaries Public BC in
October 2019.There were 128 survey respondents in total. Survey findings are summarized in Chapter
7 of this study paper.

1.4 VALUES INFORMING THIS PROJECT

All CCEL projects aim to apply a person-centered, human rights approach to the research, consul-
tations, reports, and resources we develop. The work we do tries to reflect the values and principles of
the communities we study. CCEL also recognizes that everyone, regardless of their needs or abilities,
has the right to participate fully and meaningfully in how they want to live their lives. We understand
that a person’s opportunity to exercise this right can be created or taken away by the attitudes, beliefs,
or assumptions of the people or institutions that offer services to them.

Like the approach taken in our 2019 report Conversations about Care: The Law and Practice of
Health Care Consent for People Living with Dementia in British Columbia [HCC Report], and
guided by the values and missions of our two project collaborators, the Alzheimer Society of B.C. and
Inclusion BC, this project applied the following three overarching principles to the research and tool
development:

* Respect and recognition for the rights of people living with a disability to live free from
discrimination;

* Respect for the rights of people living with dementia; and
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*  Support for inclusion in decision-making.
1.4.1 The Right to Live Free from Discrimination

Right to Equal Treatment

Section 15 of the Canadian Charter of Rights and Freedoms' states that every person shares an equal
right to live free from discrimination, regardless of race, national or ethnic origin, colour, religion, sex,
age or mental or physical disability."® This protection applies to government laws and programs across
the country.

'The Charter does not specifically define discrimination; but the courts describe it as:

[A] distinction, whether intentional or not but based on grounds relating to personal char-
acteristics of the individual or group, which has the effect of imposing burdens, obligations,
or disadvantages on such individual or group not imposed upon others, or which withholds
or limits access to opportunities, benefits, and advantages available to other members of
society. Distinctions based on personal characteristics attributed to an individual solely on

the basis of association with a group will rarely escape the charge of discrimination [...]""*

Andrews v Law Society of BC case created a two-part test for assessing whether a law discriminates
against a person. First, the court must consider whether the law creates a distinction based on an
enumerated or analogous ground, such as mental or physical disability.’® Second, the court must be
satisfied that the distinction, or differential treatment, creates a disadvantage by perpetuating prej-
udice or stereotyping against the person.' The courts recognize that not all differential treatment
will constitute discrimination. Equal treatment may require similar, or different, treatment in the

circumstances.'??

To better understand how people living with a disability experience discrimination, we must consider
the limitations or disadvantages that can arise in their every day lives. Social exclusion and lack of
accommodation play an important role in whether a person is treated equally. For example, developing
plain language or visual materials to communicate information or concepts can help to level the play-
ing field for a person living with a disability that may impact their ability to read or process complex
information.

In Eldridge v British Columbia (Attorney General)'®, the court stated that, to sufficiently preserve a
person’s right to live free from discrimination, society must first recognize the true characteristics
of a person’s disability that may inhibit their full participation in society. A key issue for the court to
consider was whether failure by the government service provider to offer sign language interpretation
services to deaf people violated their s 15(1) Charter rights.'>*

Unlike people without hearing limitations, a person living with a hearing impairment has differ-
ent communication needs when receiving and interpreting necessary information or when accessing
access necessary services. Reasonable accommodation requires service providers to recognize that
ensuring equal benefit and access to services for everyone requires effective communication.’® As the
court affirms, “where it is necessary for effective communication, sign language should not be viewed
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as an ‘ancillary’ service. On the contrary, it is the means by which deaf persons may receive the same
quality of medical care as the hearing population.” Consequently, a service provider’s failure to take
accommodate this requirement, in this case by way of sign language interpretation services, violates

the s 15(1) rights of deaf people.'”” As La Forest ] writes:

Exclusion from the mainstream of society results from the construction of a society based
solely on “mainstream” attributes to which disabled persons will never be able to gain
access. Whether it is the impossibility of success at a written test for a blind person, or the
need for ramp access to a library, the discrimination does not lie in the attribution of untrue
characteristics to the disabled individual. The blind person cannot see and the personina
wheelchair needs a ramp. Rather, it is the failure to make reasonable accommodation, to
fine-tune society so that its structures and assumptions do not result in the relegation and
banishment of disabled persons from participation, which results in discrimination against
them...It may be seen rather as a case of reverse stereotyping which, by not allowing for
the condition of a disabled individual, ignores his or her disability and forces the individ-
ual to sink or swim within the mainstream environment. It is recognition of the actual
characteristics, and reasonable accommodation of these characteristics which is the central

purpose of s. 15(1) in relation to disability.'**

Right to Life, Liberty and Security of the Person

ection 7 of the Charter states that “| e |veryone has the ri o life, liberty and security of the person

Section 7 of the Charter states that yone has the right to life, lib d fthe p
and the right not to be deprived thereof except in accordance with the principles of fundamental

justice.”’?” Any interference with this right, in law or by government action, must have its basis in
preserving the principles of fundamental justice.' For the purpose of this study paper, our analysis
ocuses on a person’s right to liberty under section 7.

f p s right to lib d 7

The Supreme Court of Canada has held that a section 7 Charter right to liberty extends beyond a
person’s right to be free from physical constraint.’* Liberty of the person includes personal autonomy
to make “inherently private choices free from state interference.”'* Though not to be interpreted as an
“unbridled freedom” over private choices, the court explains that:

the autonomy protected by the s. 7 right to liberty encompasses only those matters that can
properly be characterized as fundamentally or inherently personal such that, by their very
nature, they implicate basic choices going to the core of what it means to enjoy individual

dignity and independence.’

Godbout v Longueil (City) case examines whether a person’s right to choose where they want to live
deserves protection under section 7. The court holds that protection of personal autonomy under
section 7 ought to apply to decisions that “have a determinative effect on the very quality of one’s
private life.”3* Part of the court’s reasoning rests on the notion that decisions about where to live are
often formed by “inherently personal characteristics”.’** A person’s choice of residence is influenced by
factors such as economic and social characteristics that go to “the very essence of what each individ-
ual values in ordering his or her private affairs.”* The court draws upon Canada’s declaration of the
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International Covenant on Civil and Political Rights'’, and specifically Article 12(1) of the convention,
to reaffirm a person’s fundamental right to choose their residence.

Arguably, we can apply a similar reasoning to other decisions that impact a person’s quality of life.
For example, the HCC Report tells us that decisions about whether to refuse or accept health care
treatment are closely connected to a person’s dignity and autonomy.'* The case law tells us that, absent
compelling reasons to the contrary, a person’s right to make decisions that reflect inherent “aspira-
tions, concerns, values and priorities”, and that stand to greatly impact their quality of life, ought to be
preserved.'®

Discrimination and Disability in Canadian Human Rights Law

Disability is included as a prohibited ground of discrimination under the Canadian Human Rights
Act (CHRC), among other human rights Acts.’ Section 5 of the CHRA addresses discrimination in
the context of how a person obtains, or is denied, access to a good, service, facility, or accommodation:

Denial of good, service, facility or accommodation
5 It is a discriminatory practice in the provision of goods, services, facilities or
accommodation customarily available to the general public

(a) to deny, or to deny access to, any such good, service, facility or

accommodation to any individual, or

(b) o differentiate adversely in relation to any individual, on a probibited ground of

discrimination.**!

Missing from the CHRA is a definition of what disability means. If we look to the human rights codes
of our comparator jurisdictions for this project, we find parallel recognition for the rights of people
who identify as living with a disability.™*?

British Columbia’s Human Rights Code includes mental and physical disability in its list of prohibited
grounds; but with no corresponding definition. Instead, interpretation and application of the law is
guided by the following:

Purposes
3 'The purposes of this Code are as follows:

a) to foster a society in British Columbia in which there are no impediments to
tull and free participation in the economic, social, political and cultural life of

British Columbia;

b) to promote a climate of understanding and mutual respect where all are equal
in dignity and rights;

¢) to prevent discrimination prohibited by this Code;

d) toidentify and eliminate persistent patterns of inequality associated with
discrimination prohibited by this Code;

e) to provide a means of redress for those persons who are discriminated against

contrary to this Code.'
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What we glean from the stated purposes is that inclusion, free and full participation, understanding,
and mutual respect for people living with a disability are fundamental to ensuring they live free from
discrimination.

Ontario’s Human Rights Code provides a definition of disability that supports an inclusive and broad
interpretation of the rights and protections:

Definitions re: Parts I and 11
10 (1) In Part I and in this Part,
“disability” means,

(a) any degree of physical disability, infirmity, malformation or disfigurement
that is caused by bodily injury, birth defect or illness and, without limiting the
generality of the foregoing, includes diabetes mellitus, epilepsy, a brain injury,
any degree of paralysis, amputation, lack of physical co-ordination, blindness
or visual impediment, deafness or hearing impediment, muteness or speech
impediment, or physical reliance on a guide dog or other animal or on a

wheelchair or other remedial appliance or device,
(b) a condition of mental impairment or a developmental disability,

(c) alearning disability, or a dysfunction in one or more of the processes involved

in understanding or using symbols or spoken language,
(d) a mental disorder, or

() an injury or disability for which benefits were claimed or received under the
insurance plan established under the Workplace Safety and Insurance Act, 1997,
(“handicap”)."

The Ontario Code definition builds on and expands BC’s outline by emphasizing that people are
protected regardless of degree of disability, including people who live with a cognitive disability.

In working towards a definition of disability, the courts recognize that a person who is discriminated
against because of a perceived or actual disability ought not to have to prove that they have an actual
functional limitation.'* Disability is not solely defined by actual physical limitations, but can manifest
from “the attitudes of society and its members [...] In fact, a person may have no limitations in every-
day activities other than those created by prejudice and stereotypes.”*

Dementia and Disability

Before moving to the next section, it is important to note that “both professional and advocacy sectors
have embraced the notion that dementia can be a disability [...].”"¥ We know that people living
with dementia experience unfair stigma and social assumptions in ways that are similar and distinct
to how people living with an intellectual or developmental disability experience them. Both groups
share a common challenge—to overcome barriers that inhibit their ability to meaningfully take part
in decision-making. Important lessons stem from the stories within each community over how to
transform misperceptions into meaningful and collaborative conversations driven by curiosity, respect,
and inclusion.
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There is indeed life
after diagnosis.

- Person living
with dementia
and Advocate

For clarity in this study paper, use of the general term disability is meant to collectively
acknowledge and capture our dementia and intellectual or developmental disability
community members. Where necessary, this study paper may discuss each commu-
nity separately, to highlight unique attributes or challenges faced within each one.

1.4.2 Respect for the Rights of People Living with Dementia

This project recognizes that people living with dementia, and people living with an
intellectual or developmental disability, share a fundamental right—to participate
meaningfully in choices that affect their health, social engagement, and financial
future. This approach not only supports CCELs commitment to inclusive research
and consultation, but also Canada’s National Dementia Strategy.** The research and
consultations for this project include the views and experiences of people living with
dementia and were guided by the following commitments.

Canadian Charter of Rights for People with Dementia

People who live with dementia have the right, like everyone does, to make important
life decisions. The laws recognize this to be true.'* Unfortunately, and as symptoms
take a stronger hold over their lives, people living with dementia may find it difficult
to make these decisions without support. We also know that discrimination, stigma,
and assumptions about a person’s ability, or inability, to meaningfully participate in
life choices can make them vulnerable to losing these rights.

Adopting a human-rights approach, and with the help of an Advisory Group of
people living with dementia, Alzheimer Society of Canada launched the Canadian
Charter of Rights for People with Dementia.’** The website states that “[t]he Charter
defines seven explicit rights to empower Canadians living with dementia to self-ad-
vocate, while also ensuring that the people and organizations that support them know
and protect their rights.””*! In the context of making investment decisions, this proj-
ect recognizes that people living with dementia have the right:

1. To be free from discrimination of any kind.

2. To benefit from all of Canada’s civic and legal rights.

3. To participate in developing and implementing policies that affect

[their] life.

4. To access support so that [they] can live as independently as possible and
be as engaged as possible in my community. This helps [them] to:

a. Meet [their] physical, cognitive, social and spiritual needs,
b. Get involved in community and civic opportunities, and

c. Access opportunities for lifelong learning.

Inclusive Investing: Respecting the Rights of Vulnerable Investors through Supported Decision-Making

5. To get the information and support [they] need to participate as fully as possible in
decisions that affect [them], including care decisions from the point of diagnosis to

palliative and end-of-life care [...]"?

Although most people diagnosed with dementia fall within the older adult population, we know that
dementia can occur earlier in life. We also know that it is not only the adult living with dementia who
is affected; a diagnosis also impacts people who support a family member or friend living with demen-
tia. For this reason, it was important that the research and consultation capture the views and insights
of people living with dementia and their supporters. Collectively, these insights and experiences create
a holistic image of everyday experiences and illustrate a bigger picture of opportunities for change.

1.4.3 Support for Inclusion in Decision-Making

People who identify as living with a disability are a diverse population. It is clear from the courts and
the language of our federal and provincial statutes that forming a single definition of disability is no
easy task. This is in part because of the unique characteristics and attributes of each person’s condition,
and because disability is largely informed by how society supports or inhibits a person’s ability to
participate.’® A person’s ability to be included in important life choices depends on the opportunities
created by the people who support or provide access to services.

Although there are important differences between the experiences of people in the communities stud-
ied for this project, the commitment to respect for the autonomy and agency of the people involved
applies to all. Section 3 of UN CRPD Article 12 requires appropriate measures be taken to provide
support so that people can exercise their legal capacity, regardless of disability.’* The aim of this
study paper is to identify opportunities to apply a supported decision-making approach to investment
decision-making.

Our Alzheimer Society B.C. and Inclusion BC partners helped to bring an important lens to the
research, consultation, and tool development for this project. CCEL staft recognize that the rights
and needs of people living with a disability to meaningfully engage in the decisions that affect them
is profoundly important. The goal of this project is to identify the barriers and obstacles faced by
people within these communities in making investment decisions, and what practices may better
support inclusion.

The guiding principle for the ideas and opportunities outlined in this study paper is inclusion. We
understand inclusion to mean:

[...] an attitude and approach that embraces diversity and differences and promotes equal
opportunities for all. Inclusion is not just about people with disabilities. When our commu-

nities include and embrace everyone, we are ALL better able to reach our full potential.’*®

This project also adopts some of Inclusion BC’s values and principles as they relate to supporting
people living with a disability to make investment decisions:

* thatall people have the assurance of life, dignity and respect;
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that all people have the dignity of taking risks;

that all individuals are entitled to enough money to have a reasonable quality of life;

that all individuals are entitled to the services and supports required to ensure their full
participation in our society;

that each person can determine their own needs and make their own decisions, and when
necessary, must receive the support to do so;

that the involvement of families and support networks contributes to everyone’s safety
and well-being;

that services and supports must be delivered in a way that respects an individual’s diverse
history, culture, race, religion, and sexual orientation; and

that inclusive communities enrich the lives of all citizens'®

1.5 STRUCTURE OF THIS STUDY PAPER

This study paper contains eight chapters:

Chapter 1 introduces the project rationale, scope and methodology. It also sets out some of
the guiding principles and values that informed the research.

Chapter 2 provides a basic introduction to dementia and intellectual or developmental
disability as it relates to financial decision-making.

Chapter 3 sets out the law on capacity and financial decision-making in BC, including
the different types of supportive and substitute decision-makers, legal documents, and the
rights and responsibilities of the people involved.

Chapter 4 sets out the law on capacity and financial decision-making in Ontario,
inlcuding the different types of substitute decision-makers, legal documents, and the
rights and responsibilties of all people involved.

Chapter 5 explains supported decision-making in the investment context.

Chapter 6 outlines Canada’s investment landscape, and identifies the people and
institutions involved in providing investment services and regulatory oversight for
vulnerable investors and their supporters. We review the regulation of the investment
industry professionals, and provide an overview of the policies, guidelines, and resources
currently used to work with vulnerable clients.

Chapter 7 summarizes what we asked and what we heard from interviews with people
living with dementia or an intellectual or developmental disability, their supporters,
investment professionals (including regulators), lawyers, advocates, academics, community
service providers, policy advisors, and others who engage with supported and substitute
decision-making in the investment context.

Chapter 8 oultines the ideas and opportunities identified in the research and consutlation
aimed at enhancing the use of supported decision-making in the investment context.
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This study paper includes five appendices:

Appendix A: Table of Key Informants

Appendix B: List of Key Informant Questions

Appendix C: List of Investment Sector Roles and Responsibilities
AppendixD: Online Survey to BC Lawyers

Appendix E: Online Survey to BC Notaries

This study paper contains anonymous quotes and portraits from key informants. The quotes help

readers connect to the people we spoke to about the personal and professional challenges of using

supported decision-making in the investment process. Neither the quotes nor the portraits reflect the

views of CCEL, the Alzheimer Society B.C., or Inclusion BC.
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2.1 UNDERSTANDING DEMENTIA

At the time of writing this study paper, over half a million Canadians are living with dementia.’” Of
that total, 16,000 are under the age of 65. Almost 75 per cent of all Canadians diagnosed with demen-
tia are over the age of 65.% This number is expected to almost double over the next 15 years at a rate
of approximately 25,000 new diagnoses each year.”®” Based on the statistics referred to earlier in this
study paper, at least 328,000—or 52 per cent—of the total population of people living with dementia
reside in BC and Ontario.'®

The statistics show that the ability to offer meaningful, inclusive support and services to the dementia

CHAPTER 2

community is critically important. Greater knowledge and awareness of the symptoms and impact
dementia can have on a person’s life is one way to achieve this goal. It is also important to understand

‘ i, Py " - ¥ : .‘v’ - > ‘
.. o o o . ° D] o </ ~ .
;D I S a b I I Ity a rm F I n a n C I é R A\ that the symptoms of dementia manifest in different ways; they are unique to each person.' There
’ : F ‘

are also various forms and causes of dementia. This section provides a brief, non-medical descrip-

’ ‘T = . 4 . : v tion of Alzheimer’s and other forms of dementia, and the differences and similarities between the
* DeCISIOﬁ 2 aklng | . two conditions.
N ..

lam 52 years old and | received a diagnosis of probable fronto-temporal
dementia at the age of 45.

2.1.1 Whatis Dementia?

Dementia is not itself a specific disease but instead is a collection of symptoms caused by many differ-
ent diseases that affect nerve cells in a person’s brain. As the Canadian Academy of Health Sciences
notes, “[d]ementia has many faces, and affects persons of every culture, ethnicity, religion, citizenship,
— Person living with dementia sexual orientation and ability.”"*> Dementia can also be caused by a stroke or trauma.'®* It is a progres-
sive and degenerative condition, meaning it tends to develop slowly and gradually, worsening over

time.'** Dementia is not age or gender-specific, appearing both in middle aged and older adult popu-

lations, with approximately 65 per cent of people diagnosed with dementia identifying as women.'*®

This chapter introduces the reader to the non-legal concepts that are important to understanding the

research and findings in this study paper. This chapter: 'The causes of dementia vary, but the more common ones include:
* Describes Alzheimer’s and dementia; * Alzheimer’s disease;
* Discusses the impact of Alzheimer’s and dementia on financial decision-making; * Vascular dementia (caused by a stroke that affects blood flow to the brain);
* Describes intellectual and developmental disability; * Lewy Body disease;
* Discusses the impact of intellectual and developmental disability on financial * Fronto-temporal dementia;
decision-making; and * Parkinson’s disease; and
* Defines what we mean by “vulnerable investor” including factors that contribute to a « Mixed dementia (a combination of more than one type).!*

person’s vulnerability in the investment context.

. . . . . . . . There are also treatable conditions that can present dementia-like symptoms. Known as “reversible
The content of this chapter is an introduction; it is not an exhaustive representation or discussion of L o ) L o o .
] . . . ) . dementias”, these conditions include vitamin deficiencies, thyroid disease, sleep disorders, or some
the research and dialogue on the issues. Rather, this chapter raises awareness of key issues that arise . 167 . .
Lo .. ) . .. forms of mental illness.'”” Common causes of reversible dementias are:
for people when making investment decisions. This chapter will also help people working in legal and

investment sectors to better understand how dementia and intellectual or developmental disabilities *  Depression;
inform financial decision-making. *  Medication (side effects, drug interactions, drug overdose);

* Alcohol or drug abuse;
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* Dietary, vitamin and mineral deficiencies (A, C, B-12 and folate);
* Traumas (due to falls, concussions, or contusions to the head);

*  Hormonal dysfunction (thyroid problems);

* Metabolic disorders (dehydration, kidney failure, COPD);

* Infections;

* Heart disease;

* Brain disease (tumours); or

*  Environmental toxins'®®

Decline in memory, judgment and reasoning skills are common symptoms of dementia. People living
with dementia may experience changes in their ability to manage or perform the following:

* Complete routine daily activities;

* Absorb and process information;

* Communicate (verbally or in writing);
* Recall recent information or events;

*  Problem solve;

* Focus and pay attention to conversations, tasks or activities; or

* Recognize family members or familiar places.'®

Other symptoms may include changes in mood, loss of control over emotional and social behaviours,

and difficulty maintaining personal hygiene.!”

2.1.2 Whatis Alzheimer’s?
The Alzheimer Society of Canada (“ASC”) reports that often people confuse Alzheimer’s and demen-

tia to be the same thing.”* The ASC explains that dementia on its own is not a disease, but instead can
have many causes, one of which is Alzheimer’s.'”> A helpful analogy to consider is to think about the
difference between shortness of breath and asthma.'”® Shortness of breath is not a disease itself; it is
caused by other conditions. Asthma is only one of the potential causes for shortness of breath.'7* The
same can be said for dementia—it is “not one specific disease, it’s a combination of symptoms that has

many different causes, including Alzheimer’s disease.”*”

Alzheimer’s is the most common form of dementia. It is “irreversible and destroys brain cells, causing
thinking ability and memory to deteriorate.”'” Current statistics estimate that Alzheimer’s accounts
for between 60 and 80 per cent of all dementia diagnoses.'” Like other forms of dementia, Alzheimer’s
begins slowly, and possibly with minimal symptoms. As time goes on, symptoms worsen. Alzheimer’s
progresses at different rates for everyone. Depending on what stage of the disease a person is in, people
may experience early loss of ability to perform daily activities. Others may find that their symptoms
remain minimal until later in life.

The most common symptom of Alzheimer’s is memory loss.!”® But, like dementia, symptoms of
Alzheimer’s can vary, and may include:
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* Difficulty making decisions;

* Confusion about time or day of the week;

* Lack of familiarity with places or people;

* Difhiculty learning and remembering new information;

* Difficulty finding the right words to say what you want to say; or

179

* Difficulty with performing tasks like following a recipe or paying household bills.

Like other forms of dementia, Alzheimer’s can impact a person’s mood and behaviour. People may
lose interest in favourite activities or hobbies, become withdrawn or disinterested in socializing, and
experience changes in how they react to social situations (e.g. repeating words, hiding possessions, or
feelings of restlessness).”*® People living with Alzheimer’s may also feel suspicious, anxious fearful, or

may become easily upset when out of their comfort zone.'!

2.1.3 Dementia versus Age-related Memory Loss

Memory loss is not in and of itself an indicator that dementia is present. As discussed in Chapter 1,
age-related memory loss is common. It is not always easy to tell the difference between age-related
memory loss and dementia because it depends on several variables unique to each person’s experience
and symptoms. Table 1 sets out examples of Alzheimer’s or dementia-related memory loss compared

to age-related memory loss.!$2

Table 1: Examples of Memory Loss Due to Alzheimer’s or Dementia versus Age-related
Memory Loss'®

Memory Loss Due to Alzheimer’s or Dementia Age-related Memory Loss

Difficulty exercising judgment and decision-making; Making a bad decision occasionally
difficulty solving problems

Difficulty planning or managing a budget; difficulty Missing a monthly payment; making occasional errors
working with numbers when managing finances or household expenses
Losing track of the date or the season; forgetting Forgetting which day it is and remembering later

important dates or events

Difficulty having a conversation; frequent pauses and Sometimes forgetting which word to use
substitutions when finding words; using words that
don't fit the context

Misplacing things and being unable to retrace stepsto | Losing things from time to time
find them

Not recognizing or knowing the names of family Sometimes forgetting names or appointments, but
members remembering them later

Forgetting recently learned information; frequently Sometimes forgetting the details of information
asking the same question; increasingly relying on learned

memory aids or family members as reminders
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Memory Loss Due to Alzheimer’s or Dementia

Age-related Memory Loss

Difficulty completing familiar tasks, like organizing Occasionally needing help using the stove, setting the
a grocery list, remembering rules of a favourite card microwave, or using the recording feature to record a
game, or getting dressed TV show

Avoiding social situations or abandoning work projects | Sometimes feeling weary of work or social activities

'The above are only some examples of the type of memory loss a person living with dementia can
experience; it is not meant to be exhaustive, nor interpreted or applied as a diagnostic tool. Everyone’s
experience is different. What it does show is that people offering services or supports to someone expe-
riencing memory loss ought to consider what may be causing it, and that it is not always a symptom
of dementia. It may simply suggest that questions should be asked to explore the situation further, and
to consider what accommodations or supports could be introduced to enhance a person’s participation
in the process.

2.1.4 Impact of Dementia on Financial Decision-Making

Math was never a problem. But here | am now, with my very, very early stage of dementia, MCl as they call
it minor cognitive impairment, and | can no longer even make change. ..lam just trying to say that it was
this mathematical or arithmetical inability that finally got [me]. Here | am, | am just really beginning the
progressive down slide.

- Person living with dementia and Advocate

A diagnosis of dementia does not mean a person cannot make financial decisions. It is not a simple
shift from day to night; ability fluctuates over time. Some changes are subtle while others more
pronounced. The link between loss of ability and loss of capacity is not so clearly drawn. Chapters 3
and 4 of this study paper outline the law on financial decision-making in BC and Ontario, and explain
how capacity is decision, situation, and time specific. But what is certain is that dementia can affect
how a person receives, interprets, and uses financial information.

Adults aged 65 and older are among the fastest-growing sector of the population in the country. Of
the estimated 564,000 Canadians living with dementia, 65 per cent are over age 65. This number is
expected to grow at a rate of 25,000 new diagnoses each year. Thus, the older adult population is at
statistically greater risk of experiencing some form of mild to severe cognitive changes from dementia
in their lifetime. With that comes a compromised ability to make everyday decisions, including finan-
cial ones. Changes to financial skills may also decline in the initial stages of a diagnosis.'®*

A person’s ability to interact with, and manage, money refers to their financial capacity.'® A person’s
financial capacity, and corresponding ability to make financial decisions, depends on several factors,
and the type of decision being made. Whether or not a person has financial capacity is largely contex-
tual and can often be enhanced with some level of support from one or more people in their life. Things
like a person’s health, education (including financial), occupation, and socioeconomic status are also
important considerations. As such, financial capacity is viewed holistically from a clinical, legal, and
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ethical lens.'® With the law on capacity covered in Chapters 3 and 4, this next section
introduces the clinical and ethical views to consider.

A Clinical View of Financial Capacity

Research shows that “the capacity to manage financial affairs has particular signif-
icance to independent functioning of older adults.”*” A clinical view of financial
capacity looks at how conditions like dementia affect a person’s ability to make finan-
cial decisions. Ability, in the clinical context, is measured by the ease or difficulty a
person has when making choices or performing tasks, including exercising judgment
in managing their money. A clinical approach also asks if the choices a person makes

with their money are consistent with their self-interest and values.!$

In deciding whether change in ability means a change in financial capacity, a clinical
view considers that:

[Flinancial capacity comprises a broad range of conceptual, pragmatic,
and judgment abilities, ranging from basic skills like counting coins
and currency, to more complex skills such as paying bills, managing a
checkbook, and exercising financial management. Similar to driving
and mobility, it is a core aspect of individual autonomy in our society
and represents a cognitively complex set of knowledge and skills vulner-

able to cognitive aging and dementia.'®

If we apply this to investment decisions, we might consider how a person makes
future planning choices with their money. Does the decision mirror what an invest-
ment advisor knows to be the person’s long-term investment goals? Does the deci-
sion factor in necessary expenses or emergency costs? Does the investment product
match, exceed, or fall short of the person’s risk tolerance? These are only some of the
questions to explore.

Clinically speaking, when we talk about a person’s ability to manage their financial
affairs, we are not just talking about the single task of balancing a cheque book. While
that may be one indicator of change, it is not a definitive sign that capacity is at issue.
A clinical view of financial capacity considers the sum of a person’s performance on
finance-related tasks. This is in part because we know similar changes occur in people

who age without a diagnosis of dementia.’

Research indicates that, historically, clinical assessments of financial capacity have
been too restrictive, primarily taking an activity or skills-based approach to assessing
a person’s ability to manage their finances. The focus has centred around a person’s
physical interaction with money, such as counting currency, paying bills, or perform-
ing cash transactions.'! Activities related to more abstract financial management, like
investing, have been left out.'*

Dementia presents differently
depending on the type of
image. We are talking about
the classic kind of Alzheimer’s
dementia, with this insidious
onset...Itis going to be

the higher-level abstract
reasoning that is going to

be most impaired first. It is
going to be more complicated
decisions, and things that
involve more juggling. ..some
of the financial instruments
these days are really hard to
get your head around. So, |
think that’s where people are
particularly vulnerable. .. These
are the pros and cons, and
they go with that instrument
[...]juggling all those

factors is really challenging,
even for the best educated,
cognitively-intact person.

- Academic
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[T]he notion of understanding
what numbers represent is
actually quite an abstract
concept. | don't know about
you, but for the longest time
I had trouble really wrapping
my head around that. |
mean, we are so immersed in
understanding what numbers
mean from a young age.

But really, to step back and
recognize that numbers are
an abstract concept, just like
letters of the alphabet are. ..
that ability to appreciate
what numbers represent

is often and sometimes a
fairly early to mid-warning
sign that someone is
struggling with some form
of cognitive impairment.

- Community Agency
Representative

Another challenge with a clinical, skills-based approach to examining financial
capacity is that it can be driven, at times, by the concerns of family members or
friends of the person living with a disability. Research indicates that:

[Flamily members of such older adults often raise concerns about an
[older adult’s] new problems managing household finances, making
poor financial decisions, or being financially exploited. Clinicians are
increasingly being asked by families, physicians, clinicians, attorneys,
and judges to evaluate and offer clinical opinions regarding the finan-
cial capacity of older adults [...] These decisions can be highly charged

given the psychological importance of managing one’s own funds.'”

A Person-Centred Approach to Understanding Financial Capacity

We know that other factors outside a person’s diagnosis of dementia can affect
their financial decision-making ability. A person’s experience with investing, or lack
thereof, informs how they make investment decisions. It also sheds light on whether
these decisions are made independently, or with the help of others. This is true for
people living with or without dementia. How a person plans their financial future
is, in some ways, similar to how people make health care decisions, and so may be

informed by “emotions, needs, values, preferences or habits.”**

A person-centred approach to financial capacity appreciates that people can still
make financial decisions even with a diagnosis of dementia.'” For people living with
dementia, the degree and severity of the symptoms will vary.’ People living with a
mild form of dementia may only have limited difficulty with paying bills or reading

bank statements.’’

But, they may still be able to make decisions about how to invest
their money. Contrastingly, people living with mild to moderate Alzheimer’s may
struggle with both simple and complex financial tasks, potentially leading to “severe
and global impairment in all financial skills [...]” or “problems of financial judgment,

exploitation and elder abuse [...].”"

Financial capacity extends beyond a person’s skills in financial decision-making.
Capacity is also determined by how a person performs financial management tasks
that “identify and build on the individual’s strengths, while honoring a person’s values,
choices, and preferences.”” Further, a person-centred approach to assessing financial
capacity considers that:

people are more than the sum of their cognitive abilities,

b. traditional approaches overemphasize deficits and underemphasize
remaining strengths, and

c. itisimportant to understand the person’s subjective experience.?®

Inclusive Investing: Respecting the Rights of Vulnerable Investors through Supported Decision-Making

In testing a person’s ability to make financial or investment decisions, it is important to consider that
“general cognition may or may not be related to a specific financial judgment.””! There may be other
factors impacting a person’s ability, or inability, to perform a money-management task or to make a
financial decision.

A factors-based approach to understanding financial capacity appreciates that financial decision-mak-
ing “involves not only performance skills (e.g. counting coins/currency accurately, completing a check
register accurately, paying bills) but also judgment skills that promote financial self-interest, and values
that guide personal financial choices.” It also recognizes that education, occupation, and socioeco-

nomic plays a role.?*

Below is an explanation of key factors from the work of Gerstenecker et al.:

* Basic Monetary Knowledge and Calculation Skills: e.g. stating the number of quarters
in a dollar, calculating a tip or change from a grocery purchase; knowledge of coin or
currency value, calculating interest on savings;

* Financial Judgment: e.g. a person’s ability to detect and avoid fraud scams;

* Financial Conceptual Knowledge: understanding of simple financial concepts (e.g.
what is debt, what is an investment, what is a signature line on a cheque, why do we
save money); and

* Financial Procedural Knowledge: ability to write out a cheque or record a transaction in
a cheque book.?*

The factor-based approach to financial capacity shows the changes a person living with dementia may
face. Gerstenecker et al note that, as dementia progresses, a person may be at greater “risk for making
poor financial decisions or committing financial errors that threaten the financial assets and well-being

of themselves and their families.”?%

Despite the potential risks associated with how dementia can impact a person’s ability to make finan-
cial decisions, a change in ability does not automatically mean inability. Changes in how a person
connects with financial information can manifest in different ways. Symptoms may start gradually,
declining over time, or may fluctuate. It may simply mean that a person needs support to decide. A
person living with dementia may no longer recognize subtle fluctuations of an interest rate on their
investment, but they may still understand how much money they need for their expenses. They may
be clear on aspects of the decision that are most important to them, such as making sure the person
they care about is cared for when they are no longer able to support them. But they may be less certain
on how to accomplish the tasks needed to put this support plan into action. They may still know
how much investment risk they are comfortable with but need support to continue making invest-
ment decisions.
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2.2 DIFFERENT BUT EQUAL: UNDERSTANDING DISABILITY

Often what people know about disability is largely contextual. Sometimes our understanding is based
on direct or indirect experience with a person living with a disability. Other times it is built by stereo-
types or assumptions people develop over time. Or it may be a mix of both. The UN CRPD and the
courts have helped to shift our notion of disability away from a person’s physical limitations to instead
consider how disability is a by-product of how society enables, or restricts, a person’s participation.
'The UN CRPD highlights how a person’s abilities can be increased or decreased based on health,
personal, environmental, or social factors.® How people interact and receive services in their commu-
nity, coupled with societal assumptions or attitudes towards disability, can broaden our understanding
of how we support, or restrict, inclusion. As the 2015 IRIS Report notes:

For many disability activists there is a problem with the language of “impairment”because
it implies weakness or something that is less than people without disabilities. If we are
in pursuit of a human rights approach in relationship to the inclusion of people with all
forms of disabilities, then it is useful to understand and include disability as another type

of human diversity, i.e. different but equal.?”’

Disability Alliance BC notes that a disability may be visible or non-visible, and can be generally
described as follows:

A disability is a condition or illness—visible or invisible, episodic or continuous—that
affects a person’s senses or activities. Examples of disabilities include physical and sensory
disabilities (quadriplegia, vision or hearing loss, etc.), mental health disabilities (includ-
ing addiction), developmental disabilities, learning disabilities, brain injuries and chronic

health conditions such as arthritis, hepatitis C, diabetes, morbid obesity and others.?

'The World Health Organization provides some examples of the barriers people living with a disability
may experience, including:

* Inadequate policies and standards: lack of consideration for the needs of people
living with a disability; lack of protection or enforcement; insufficient financial or other
incentives; lack of social protection;

* Negative attitudes: beliefs and prejudices; attitudes that prohibit inclusion;
misconceptions about people living with a disability as being less productive; poor
awareness of accommodations and supports that can be put in place to support inclusion.

* Problems with service delivery: poor coordination; insufficient staffing or resources;
inadequate skills or training.

* Lack of accessibility: limited or no access to transportation; limited plain language
resources; lack of interpretation services.

* Lack of consultation and involvement: people with disabilities are often excluded from
making decisions that aftect their lives.

* Lack of data and evidence: better understanding of how environment impacts a person’s

disability.?
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Greater understanding of what disability means depends on our awareness of the barriers to partici-
pation or access to services experienced by people living with a disability. In this way, disability can be
understood as a combination of personal, physical, or social experiences.

2.2.1 Types of Disabilities Explored in this Project

'The language we use to describe people who live with a disability is important. Research for this project
tells us that people have personal preferences over how we characterize different abilities. To better
understand how people with different abilities receive support to make investment decisions, we first
need to consider the limitations they may face when making life choices.

Results of the 2012 Canadian Survey on Disability reports that over 3.7 million people aged 15 and
over identify as living with a disability in Canada.?'* Of that total, approximately 1.6 million reside in
Ontario, with over 546,000 living in BC.2"!

Generally speaking, “[t]here is no single definition of intellectual disability [...].”*> In Canada “the
terms intellectual disability and developmental disability are used synonymously”, with developmental
disability used more frequently."® For instance, in BC and Ontario, the term developmental disabil-
ity includes people living with Autism, Down’s Syndrome, or other verbal or non-verbal challenges.
Autism is also referred to as a type of intellectual disability.** Consequently, there is some debate over
which term should be used. This is also in part because the term “developmental” can imply “that a
person is not fully developed or is ‘stuck’ at an earlier stage of development and/or that people with
intellectual disabilities are ‘slow’or delayed in development [...].”2"

In this study paper, we use the phrase “people who identify as living with an intellectual or develop-
mental disability” to acknowledge that how a person’s disability is characterized very much depends
on how they themselves self-identify with it. People we spoke to for this study paper were invited to
tell us how they describe or experience their different ability. It was important to CCEL project staff
that the people who shared lived experiences exercised their choice over how they wanted us to share
their story or views in the study paper.

As said earlier, this study paper uses the general term “disability” only when discussing how an expe-
rience may impact both our dementia and intellectual or developmental disability communities. We
focus less on the terms used to describe a person’s disability; instead, we consider the varying degrees
of support a person living with a disability may need to make investment decisions. We understand
challenges can stem from actual limitations of a disability, or from barriers and social assumptions
about a person’s ability to participate in the process. We adopt this social understanding of disability
so we can “identify and potentially address the environmental factors that act as a barrier to the person
engaging in decision-making.”?¢

In the research and consultation gathered for this project, people from the intellectual or developmen-
tal disability community shared experiences related to living with or supporting people who identify
as living with: Acquired Brain Injury, Autism, Cerebral Palsy, or Down Syndrome. This next section
briefly describes each type of disability, including how each may impact a person’s ability to make
investment decisions.
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Acquired Brain Injury

Acquired Brain Injury (ABI) is any damage to the brain that occurs after birth and is not related to a
congenital or a degenerative disease.””” There are two types of ABI: 1) non-traumatic, and 2) traumatic.

* Non-Traumatic Brain Injury: caused by something that happens inside the body or a
substance introduced into the body that damages brain tissues. Causes include stroke,
brain aneurysm, seizures, tumours, poisoning, substance abuse, and infectious diseases.

* Traumatic Brain Injury: caused by something that comes from outside the body, such
as a blow, bump, or jolt. It can result in temporary injury, or more serious, long-term
damage to brain cells. Causes include motor vehicle accidents, falls, assault, gunshot
wounds, domestic violence, shaken baby syndrome, sports injuries, explosive blasts, and
combat injuries.

It is estimated that over 450 people every day—or one every three minutes—experience a form of
serious brain injury in Canada.”'®

Autism Spectrum Disorder

Autism Spectrum Disorder (ASD) is a type of developmental disability that affects brain growth. As
the name states, ASD falls on a spectrum in terms of how it impacts a person’ abilities, needs, and
skills.?” A person living with ASD might show differences in how they communicate or interact with
others, or in how they behave. How ASD affects a person will vary. Some examples of differences that
can manifest in every day situations include:

* Social interaction: evading eye contact; difficulty understanding non-verbal cues, building
or maintaining age-appropriate relationships.

¢ Communication: speech may be absent or delayed; poor use or understanding of
gestures (e.g. pointing); difficulty with abstract concepts or confusion with pronouns (e.g.
saying “you”instead of “I”); repetitive language; selective hearing; difficulty initiating or
sustaining conversations.

* Sensory responses: certain circumstances may cause exaggerated or muted reaction;
emotional response to sounds, foods or being touched; visual fascination with lights
or movement.

* Atypical behaviours: repetition; self-stimulating behaviour (e.g. rocking); difficulty
adjusting to transitions, with preference for routines and familiar surroundings;
attachment to objects.??

Not everyone who lives with ASD will show the same behaviours or have the same needs or skills. In
some cases, a person living with ASD may not respond to verbal instructions or may learn differently.
In the context of how a person living with ASD makes investment decisions, it will depend on their
individual communication, behavioural, and support needs.
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Cerebral Palsy
Cerebral palsy is described as a developmental disability that affects a person’s “body

movement and posture.”” It can impact reflexes or cause muscle tightness, ranging
from mild to severe changes. Depending on a person’s symptoms, cerebral palsy may
also lead to other disabilities, including vision or hearing problems.??? Cerebral palsy
is caused by a brain injury that occurs during pregnancy, birth, or within the first two
to three years of a child’s life.? It affects how a person communicates and controls
their body movement and muscles.

Like many other disabilities, how cerebral palsy affects a person’s life will vary, and
may impact all or only some parts of the body. Many people who live with cerebral
palsy are very high functioning. Physical symptoms of cerebral palsy may include
difficulty walking, loss of control over limbs or other parts of the body, or more serious
changes like seizures or problems eating and speaking.?** When verbal communica-
tion is more challenging, people living with cerebral palsy, with the help of supporters,
may use many different methods of relaying information and communicating choices.

Down Syndrome

Down syndrome is a type of developmental disability that occurs when a person is
born with extra genetic material associated with chromosome 21.? We understand
that “[a]ll people with Down syndrome learn, develop and achieve”but they may have
differences in how they receive, retain, and respond to information.?” They may need
more time to process and communicate information, or may benefit from different
approaches to teaching and training for skill development.

2.2.2 Impact of Disability on Financial Decision-Making

People who live with an intellectual disability may have “greater difficulty than most
people with intellectual and adapting functioning due to a long-term condition that
is present at birth or before the age of eighteen.”” For example, they may face chal-
lenges with communicating, interacting with others, or money management.??® But,
it is important not to over-simplify how people living with an intellectual or devel-
opmental disability may face or express challenges with daily activities. As stated
in the 2015 IRIS Report, “[ T']he experiences and barriers [in accessing justice] for
people with intellectual disabilities differ from those for people with mental health
disabilities.” So, it is important for service providers, in developing promising
practices when working with people from this community, to ensure they address
“the distinct barriers and needs of people with intellectual disabilities.” Everyone’s
needs will be different, and will depend on what, if any, supports are available to
enhance participation.

Below are some of the challenges people living with an intellectual or developmental
disability have reported that relate to taking part in the investment process:

* Explaining ideas;

Someone might have said
something five minutes

ago, and then it is gone. The
concept has to be re-explained
to me. So, itis important

that | do not feel rushed, for
one. That | have somebody
looking at their clock. Because
that just agitates me.

- Person living with

dementia
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Performing tasks that require multiple steps;
Problem solving;
Learning basic mathematics; or

Understanding or speaking with people they just met.?"

For a survivor of a traumatic ABI, changes may arise suddenly, may increase or decrease over time, and

may include physical and cognitive changes.

Physical Changes

Fatigue

Slurred speech
Chronic pain
Headaches
Changes in vision

Seizures, fluid increase in the brain, infections, damaged blood vessels in the brain, vertigo
(sensation of dizziness/spinning/loss of balance)

Sensory changes: ringing in the ears, trouble with hand-eye coordination, unpleasant
tastes or smells, sensations on the skin like tingling, pain, or itching, difficulty with
balance, dizziness

Cognitive Changes (different ways of thinking, learning, decision-making)

Needing more time to understand information
Difhiculty with making plans, organizing, or beginning tasks

Difficulty communicating: understanding conversations, finding the right word, speaking
in proper sentences, understanding cues, making conversation

Difficulty writing

Difhiculty concentrating

Difficulty remembering things, learning, reasoning, and exercising judgment
Difficulty making decisions

Getting stuck on a single topic, idea, or activity either in conversation or actions (called
perseveration)

Confusion about the current date, location, or time of day

Loss or changes to senses and perceptions: sensation, sense of smell or taste,

vision, or hearing?*?

Emotional and behavioural changes may also include: “feeling irritable, having a ‘short fuse’, anxiety,

anger, prone to sudden, extreme emotions for no clear reason, engaging in risky behavior, impulsive,

change in role—often from being independent to relying on others for care and support.”*3
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2.2.3 Exclusion from Financial Decision-Making

People living with dementia say that making decisions is “an important means of
affirming self-identity and confirmation that “I'm still here”.?** People living with an
intellectual or developmental disability say being acknowledged and included in life
decisions is critical to fostering independence, respecting autonomy, and building
confidence in their ability to live a full life. Societal assumptions about enhanced risk
for people living with dementia can create unwanted “forms of exclusion and disad-

vantage because of the way it is perceived and responded to in the public domain.”**

People living with a disability need opportunities to meaningfully engage in decisions
that are valuable to them. That might mean relying on support from family or trusted
people in their lives (e.g. friends, neighbours, community support workers) to foster
participation. Research indicates that risk awareness and ability to recognize and
avoid risky situations may be impacted by a person living with an intellectual disabil-
ity.# Appreciating that a person’s perception or response to risk may be difterent, we
must weigh this against societal tendencies to take a protectionist approach to how

people receive services or supports to make risk-based decisions.*’

2.2.4 What we Mean by “Vulnerable Investor”?

Like the 2017 Report on Vulnerable Investors, this project refers to people living with
dementia or an intellectual or developmental disability collectively as “vulnerable
investors.”* Use of the term “vulnerable” does not intend to describe or refer to an
inherent characteristic of the people we spoke to. Instead, we mean the social vulnera-
bility experienced by people with difterent abilities. We understand that social condi-
tions, a person’s environment, and assumptions about their abilities (or inabilities) can
make a person socially vulnerable regardless of whether they live with a disability.*
A person’s degree of social vulnerability depends on the real or perceived barriers they
experience relative to their interactions with society.

Vulnerability is not singularly defined, nor informed by a person’s own attributes.
Rather, it stems from how a person experiences a greater or lesser degree of vulnera-
bility from their social relationships.?* Each element is described below:

¢ Vulnerability is relative—a person may be more or less vulnerable. The
term does not describe an absolute state or characteristic;

* Vulnerability is relational—a person is always vulnerable to something;

* Vulnerability is multi-faceted—a person’s vulnerability is not defined by
their disability. A disability or a medical condition may or may not create
vulnerability. It will depend on the circumstances. Conversely, other social
circumstances may render a person vulnerable whether or not they live
with a disability;

* Vulnerability is a social condition—this social condition may arise out
of diverse social factors such as isolation, a lack of education, poverty,

I'think that the whole idea of
stigma goes into all segments
of society, including the
financial society. So, if | show
up and sit down in front of [a]
financial advisor, they're going
to take one look at me and say,
‘well, you can’t have dementia,
you're too young.' You know,
that’s a typical response of
someone who looks at me.

- Person living with
dementia
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Having a partner there who
knows me is really important
in any of these types of
conversations. So, | would
never want to be just having
aone-on-one conversation.

- Person living with
dementia

absence of citizenship, a language barrier, a mental health diagnosis, an
illness, a developmental disability, an addiction, homelessness or housing
instability, a history of abuse, gender or sex, gender identity, and/or sexual
orientation. These group memberships or characteristics are indicators of
vulnerability;

* Vulnerability is acquired—vulnerability is not an inherent quality, nor
does it represent a flaw of a person. Rather, it arises out of the relationship
between a person’s characteristics and/or circumstances and a potential
abuser. The concept of vulnerability would be meaningless without the
possibility of abuse and the presence of the individual or institution
that might perpetrate the abuse. In this sense vulnerability is a social
construct; and

* Vulnerability is not a static concept - social circumstances change and

people do too.*!

2.2.5 OtherFactors that Contribute to Vulnerability

Below are some other factors we uncovered in the research and interviews with key
informants, discussed in Chapter 7 of this study paper.

2009 BC Adult Abuse / Neglect Prevention Collaborative Report

The 2009 Report suggests the following factors to consider when discussing
vulnerability:

*  Current or historical abuse or neglect

* Isolation, including both physical and social

* Lack of supportive family, friends, and other social networks

* Lack of education

*  Low income / poverty

* Absence or uncertainty of citizenship

* Recent immigration

* Language or other communication barriers

* Mental health diagnosis

* Illness

* Developmental disabilities or other disability

* Physical challenges or frailty

+ Addiction

* Homelessness or housing instability

*  Gender/ sex

*  Gender identity
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e Sexual orientation

*  Culture of origin, including Indigenous peoples

* Transportation barriers or other access barriers.?

2017 Report on Vulnerable Investors

'The 2017 Report on Vulnerable Investors tells us that “external conditions—such as
ageism” can increase an older adult’s vulnerability.?* For investment decision-making,
the report notes the following additional factors to consider:

Low or Diminishing Financial Literacy

'The investment world is vast, diverse, and complex. As more and more people assume
responsibility for managing their financial future, they simultaneously face the chal-
lenge of navigating the landscape of financial markets, investment products, regu-
latory requirements, and numerous service options. Financial literacy is defined as
“having the knowledge, skills and confidence to make responsible financial deci-
sions.”* The complexity of the investment sector, combined with potential changes
from living with a disability, may result in lower levels of financial literacy within the
disability communities. Consequently, “investors, regardless of age, rely heavily on
their financial services representatives who often exerts tremendous influence over

the decisions that clients make.”?*

Product Complexity and Product Proliferation

'The average Canadian, regardless of whether they identify as living with dementia
or an intellectual or developmental disability, faces an uphill challenge of ensuring
they have complete information about their investment options.** We also know
that a correlation exists between aging and vulnerability in the context of financial
decision-making, with a direct impact on financial literacy. Recent research also states
that “individuals’ financial literacy scores decline steadily each year after age 60, and

that investment performance declines significantly after age 70.7

Changes in a person’s financial acuteness can occur in older adults who live with, or
without, dementia.?*® But for people who experience changes because of dementia,
this may put their financial well-being in jeopardy. This is because dementia can
impact a person’s ability to receive and interpret important information, problem
solve, or assess the cost-benefit of an investment choice. Lachs and Hahn call func-
tional changes in our ability to manage finances “age-associated financial vulner-
ability” (AAFV).2* These changes could put “an older adult at substantial risk for
a considerable loss of resources such that dramatic changes in quality of life would
result.””® Diagram 2 sets out some examples of AAFV changes.

The bank has at least two,
maybe three, steps; no ramps.
And, as far as | know, no
elevator. So, if you have a
walker or wheelchair, how are
you going to get in there?

- Person living with a
disability
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Diagram 2: Age-Associated Financial Vulnerability Risk Factors and Changes in Older Adults

Living with, or without, Dementia®'

Cognitive/Emotional Medical and Functional

» Reduced ability to multitask or Reduced ability to remove
organize time oneself from an environment
of undue influence over

Difficulty making calculations or financial decisions

interpreting numbers

Decreased understanding of

complex financial
transactions

Avoiding potential
negative financial
consequences

Pressure to take bad
financial risks

Psychological

. Loneliness, social isolation,
depression

: o Environmental/Social
No supportive person within the

older person's social network to - Being a target for potential
recognize, mitigate, or report financial exploitation

Financial exploitation » Information overload

Undue Influence and Financial Exploitation

Adults living with a disability often receive some form of support from people they know and trust

to help them make decisions. Support can come from many different people in their lives, including

family, friends, caregivers, or support workers. For the most part, support is simply ways of helping a
Y 8 pp p pp ply way: ping
person decide. Unfortunately, sometimes support is used as a disguise to take advantage of a person, or

to influence a decision in their favour. Otherwise known as undue influence, it has been described as:

[...] imposing pressure that causes a person to perform some legal act, such as making

a will, that does not reflect the true wishes or intentions of that person, but rather those

of the influencer. Undue influence goes beyond mere persuasion to make a will or other

disposition of property. It is the imposition of the influencer’s wishes on another person,

such that the other person is not acting freely in performing the act that the influencer

desires. Direct or immediate benefit to the influencer is not essential. It is sufficient if the

pressure imposed results in the act desired by the influencer being carried out.*?

Undue influence “by its nature, manipulates the decision-making of the target, and thus their actions

and decisions are not truly their own. Decision-making and consent are subverted.
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How undue

influence manifests in each situation will vary. It may be obvious or may be difficult
to identify. The source or motive may be unclear or multi-faceted. Not all undue
influence in the investment relationship has the aim of achieving a financial “win”.>**

There may be other emotional or relational causes at play.

'The topic of undue influence is an important one for this study paper, and espe-
cially as we consider how to facilitate supported decision-making in the investment
context. Our discussion in Chapter 7 of this study paper outlines the concerns raised
in this area during interviews with key informants. Chapter 9 of this study paper sets
out ideas and opportunities for how to manage undue influence while bolstering a

supported approach to investment decision-making.

2.3 SUMMARY

There may be other factors that impact a person’s ability to make financial decisions
that are not captured in the discussion above. Some arise in the consultation findings
discussed later in this study paper. How vulnerability impacts a person’s ability to
make investment decisions is as diverse as they are. How we support people to make
investment decisions is enhanced by adopting a multi-faceted understanding of their
life situation.

There’s no shortage of people
who will happily separate you
from your money if they see
an opportunity to do that.

- Academic
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CHAPTER 3

The Law on Finangcial

Decision-Making In'BC
[

In just about every case people have some capacity. And they should be included.

— Investment Professional

This chapter outlines the law on capacity and authority to make financial decisions in BC.It also gives
a brief introduction to the concept of supported decision-making in BC law.

In this chapter we outline:

* Mental capacity in Canada;

* Capacity as decision, situation, and time specific;

* The standards for capacity to make financial decisions;
* The concept of substitute decision-making;

* Types of substitute decision-makers and instruments used to grant authority to make
financial decisions; and

* Anintroduction to supported decision-making in BC.

3.1 MENTAL CAPACITY IN CANADA

The term capacity (or capability as it is sometimes used, depending on the jurisdiction) refers to a

255

person’s ability to make decisions. Definitions of capacity vary across Canada,?* but it is generally

described as a person’s ability:
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[...] to understand information, evaluate data, and appreciate the
consequences of decisions. In this sense capability is about a person’s
decision-making process, and it is neutral as to the outcome of

that process.”

Capacity relates to a person’s ability to make, and be responsible for, their own deci-
sions. A person who demonstrates the requisite capacity to make a decision retains
their right to make that choice, regardless of whether someone else considers it to be
abad one.*’

3.1.1 What is Mental Capacity?

This study paper considers how people living with dementia or an intellectual or
developmental disability make decisions about their investments. Currently, there is
no uniform definition of (mental) capacity or capability in Canada. Each province
and territory have their own statutory definitions or standards. But the law generally
accepts that all adults are presumed to be capable of making decisions that affect their

legal and financial affairs, and decisions about personal and health care matters.?®

To demonstrate capacity, a person must show an ability to understand information,
evaluate data, and appreciate the consequences of the decision. It is ability, rather
than actual understanding or appreciation of the information and consequences, that
confirms capacity.”’ Thus, capacity is determined “not by the presence of disability
or disease, but rather by their particular cognitive processes, and their experience of

living with that disability or disease.”

A person’s mental capacity is not constant. Rather, it can diminish or fluctuate over
time, and for reasons such as health issues, disability, or other cognitive changes."
'This means that a person may retain capacity to make some decisions, but not others.
For example, a person can have full mental capacity to continue making decisions
about their health and personal care but may have diminished capacity to give
instructions about their investments, or vice versa. Consequently, people may face
significant “risk of suffering financial losses in situations where market events make
it necessary for his or her financial advisor to take immediate action to safeguard
the client’s capital or income, but the client lacks the capacity to provide coherent

instructions.”?®?

3.1.2 Decision, Situation, and Time

There is neither a single definition of, nor a uniform standard of, capacity.?* Rather,
“[c]apacity is defined or determined upon factors of mixed law and fact and by apply-
ing the evidence available to the applicable test for decisional capacity.”* Before
exploring the different legal standards and criteria used to determine capacity, we
first discuss the three key elements that inform capacity, namely decision, situa-
tion, and time.

Because people wrongly,

as you know, get a doctor’s
letter that says this person
isincapable, and all of a
sudden they are blanket
incapable of everything.

If mom was incapable, |
wouldn't know what she
was incapable of. And, even
if she was incapable of
managing her own property,
that does not mean that she
is [inJcapable of resolving

a dispute that she sees as
between her children or the
management of her property.

- Lawyer
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When it comes to making

a decision as to whether or
not someone has capacity

to make a financial decision,
that’s a decision that'’s very
contextual. What is someone
ableto doin a certain
circumstance? Someone may
be able to decide if they can
open a bank account, but they
cannot decide if they can buy
areally complex mutual fund.

- Investment Professional

Decision

The law in BC reflects a functional approach to capacity.?** This approach acknowl-
edges that a person’s ability to make a decision is “decision-specific.”® Decisions
generally relate to many facets of everyday activities, and can be grouped under one
or more categories: legal, financial, health, or personal care. How a person meets the
capacity threshold under each decision category is guided by the language of the
statutes that govern each one.

In deciding whether a person has capacity to do something at law, we must consider—
capacity to do what?

*  Make a Will?

* Make a Power of Attorney?

*  Marry or divorce?

* Consent to or refuse surgery, treatment, or medication?

* Instruct alawyer?

¢ Donate money?

* Choose a care facility?

* Enter a contract?

* Participate in research?

* Appoint a supportive or substitute decision-maker?

* Make an investment decision or manage property?»**’

The above list shows that the decision possibilities are endless. The legal criteria
for capacity to make a Will is not the same criteria to appoint a supportive deci-
sion-maker. The capacity to grant a Power of Attorney for property is different from

the criteria used to assess capacity to make personal care decisions.?

'There are also important nuances for each decision to factor in. For investment deci-
sions, things to consider include: what investment decision is required in the circum-
stance? Is it to open a tax-free savings account (TFSA)? Or is it to decide what
investments are purchased within the TFSA—for example, a Guaranteed Income
Certificate (GIC) or complex mutual funds? A person’s capacity to decide on one
option may not match their capacity to decide on another. Decisions are in and of

themselves multi-faceted and informed by many different factors.?’

Situation

We know from our discussion in Chapter 2 that a person’s ability to make an invest-
ment decision may fluctuate for reasons unrelated to whether they live with demen-
tia or an intellectual or developmental disability. Capacity can change because
of a person’s:
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* Physical or mental health (e.g. medication to treat unrelated issues,
diet, stress);

*  Environment (e.g. location where decision is being made—home
versus office);

* Social influences (e.g. family, friends); and

* Availability of requisite information to decide.?”

One of the barriers we heard about in the consultation interviews related to gaining
physical access to a bank. A person living with a physical disability may need to go
through additional preparation or steps to access the meeting location. This may
create additional, and unexpected, physical and emotional burdens including: frus-
tration, anxiety, confusion, exhaustion, among others. A person living with dementia
may have only a short period of time during the day when they feel most capable of
making these types of complex decisions. These are only some examples of the ways
in which the situation or circumstances of the decision could hinder, or support, a
person’s capacity to decide.

Time

The role that time plays in a person’s ability to decide is a critical factor in assessing
capacity. Imagine having an emotionally difficult day, perhaps because of receiving
bad news, recovering from an illness that requires medication that causes drowsiness.
In these situations, we might ask ourselves questions like:

*  What are the side effects?

* How do I feel in the moment?

* Do feel well enough to work? Drive? Study?

* Do feel capable of engaging in a social situation?

* Is now the right time to decide on an important life choice?

All these factors,among many others, can impact a person’s ability to decide at a given
point in time. If you add these considerations to a person who may live with differ-
ent abilities, because of dementia or an intellectual or developmental disability, the
element of time may significantly hinder their ability to make decisions.

Capacity is time-specific, meaning it can fluctuate at different points during the day,
week, or month. A person’s ability to decide can be enhanced or inhibited by time-
based factors. If we apply this to legal assessments of capacity, we understand this to
mean that a person’s capacity must be evaluated as it relates to the point in time for
when the decision or instruction is required.?””* We must also consider how the avail-
ability of time to decide can impact a person’s ability to make a choice.

I would never make a decision
in one meeting either, on
capacity. | will make a
conscious effort to reach

out a little more often and
have a few more of these
conversations. So that we
can try and catch them on
different times. Because it is
not just black by any stretch.
There are days where they
are absolutely clear. And then
you could talk to them two
hours later and they are not.

- Investment Professional
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3.2 CAPACITY TO MAKE FINANCIAL DECISIONS IN BC

3.2.1 Overview

In this study paper, we focus on the statutes that deal with capacity in the context of making financial
decisions or managing financial property.?”? In BC, there are different statutory requirements used to
determine capacity. As such, capacity for financial decisions tends to fall on a continuum, where the
criteria to demonstrate capacity may be more or less restrictive. This chapter outlines the law in BC.
It begins with the presumption of capacity in adult guardianship law, followed by discussion of the
different options for formal agreements that create supported and substitute decision-making rela-
tionships. Some of these arrangements are chosen by the adult, and others are appointed by judges or
the Public Guardian and Trustee of BC (PGT BC). Each section provides an outline of the type of

formal arrangement, an explanation of key roles and responsibilities for people involved, and oversight.

3.2.2 Presumption of Capacity

'The Adult Guardianship Act (AGA) is BC’s guardianship statute, put in place “to protect the interests of
vulnerable adults who are incapable of making decisions on their own.””* The 4G4 states that, unless
proven otherwise, every adult is presumed capable of making their own decisions about personal care,
health care, and financial affairs.””* An adult is anyone age 19 and older.?” The AGA also states that how
a person communicates with others “is not grounds for deciding that [they are] incapable of making
decisions.”?"

Absent reasons to the contrary, a person is presumed capable of making financial decisions. This means
they have a right to choose how they want to spend, save, and invest their money. They also have the
right to be protected from financial hardship should they become incapable of making these decisions.

3.2.3 Options for Managing Decisions

If a person believes an adult is having difficulty managing their financial affairs, there are a range of
supported or substitute decision-making measures available to consider, from least to most intrusive.
'There are other formal, investigative options that could be used, when and if necessary, especially in
cases of suspected abuse or neglect.?””

Below is a brief statement of the key informal and formal options for managing financial decisions,
followed by a more in-depth discussion in this chapter:

* Informal support: An adult may receive informal support from a person in their family, or
from someone they trust;

* Representation Agreement: An adult may formally appoint a representative (as a
supported and substitute decision-maker) to help make, or to make, financial decisions on

the adult’s behalf;?®

* Power of Attorney for Finance and Property: An adult may appoint an attorney (a family
member, friend, trust company or, in exceptional circumstances, the PGT BC) to make
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decisions on their behalf. An Enduring Power of Attorney (EPOA) allows the attorney to

continue to act as substitute decision-maker if the adult becomes incapable;?”

* Committee or Guardian: If an adult needs help to make financial decisions, and there is
no representative or attorney in place, a committee of estate (pronounced Kaw-mit-TEE)
may be appointed to make decisions about an adult’s estate. A family member, close friend,
trust company, or the PGT BC can act as an adult’s committee of estate. The processes for
appointing committee’s, and respective duties, is discussed later in this chapter.

Diagram 3 shows the continuum of decision-making options, from least to more restrictive.

Diagram 3: Continuum of Decision-Making Options

I make decisions I choose

I decide on with support from someone to Someone

nylown people | trust et A me decides for me

Independent Supported Substitute
Decision-Making Decision-Making Decision-Making

The next several sections discuss the processes for appointing supportive or substitute decision-makers
for financial decisions in BC. More discussion on the concept of supported decision-making in the
context of investment decisions is set out in Chapter 5.

3.3 REPRESENTATION AGREEMENTS

In British Columbia, unless proven otherwise, an adult is presumed to have capacity to make decisions
about the routine management of their financial affairs, including their investments.?® BC’s R44
allows an adult to make a formal agreement, called a representation agreement, that appoints one or
more people, called representatives, to help the adult make, or to make on the adult’s behalf, decisions
about personal care, health care, and routine financial and legal matters. The purpose of the RA4A is
twofold, namely:

1. To enable an adult to formally decide how, when, and who will make decisions about their
health care, personal care, finances, or other matters if they become incapable of making
those decisions on their own; and

2. To provide a way for the adult to avoid the need for the court to decide who will help

make, or make, decisions for the adult if they become incapable of making decisions

on their own.?®'

Like the 4G4, the RAA makes clear that the way an adult communicates with people is not grounds

for deciding they are incapable of understanding the information required to make a decision.*?
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3.3.1 Types of Representation Agreements

There are two types of representation agreements an adult can make under the R44, namely 1) section
7 standard agreement, and 2) section 9 non-standard agreement.

A section 7 representation agreement (RA7) covers decisions that relate to:

* the adult’s personal care;
* routine management of financial affairs;

* most major health care and minor health care,?®* except the kinds of health care prescribed

under section 34 (2) (f) of the HCCA; and

* obtaining legal advice or services for the adult, and instructing counsel to commence
proceedings, except divorce proceedings, or to continue, compromise, defend or settle any
legal proceedings on the adult’s behalf.?*

A section 9 representation agreement (RA9) does not include financial decisions, but does covers
decisions that relate to:

* Minor and major health care decisions, including end-of-life decisions;
¢ Personal care or health care decisions including:
Where and with whom an adult will live;
Whether an adult should work (including type or work and/or employer);
Educational, social, vocational, or other activities;
Who the adult will associate or have contact with;
Diet and clothing; and

Giving or refusing health care in the circumstances listed in the agreement
(including “specified kinds of health care, even though the adult refuses to give
consent at the time the health care is provided).?®

'The above are examples of the types of decisions that a representative under an RA9 may be authorized
to make. The full scope of powers of a representative under either an RA7 or RA9 will depend on how
much authority the adult gives the representative under the agreement.?® A review of the full authority
287

under an RA9 falls outside the scope of this study paper.

For this study paper, we focus on the criteria for making and using RA7s for routine management
of financial affairs, and specifically in the context of investments. Section 2 of the Representation
Agreement Regulation (RAR) includes the following investment activities for an RA7:

(p) establishing an RRSP for the adult;
(q) making contributions to the adult’s RRSP and RPP;

(r) converting the adult’s RRSP to a RRIF or annuity and creating a beneficiary
designation in respect of the RRIF or annuity that is consistent with the beneficiary
designation made by the adult in respect of that RRSP;
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(s) (making,in the manner provided in the Trustee Act, any investments that a trustee is
authorized to make under that Act;

(t) disposing of the adult’s investments[.]*%

3.3.2 Capacity to Make a Section 7 Agreement

'The standard for capacity to make a representation agreement is lower than the capacity threshold
required to make a will*® or contract.?” There is no requirement for an adult to undergo a capability
assessment from a medical practitioner, nor to consult with a lawyer, to make a RA7.The Act states
that an adult may make a RA7 “even if an adult is incapable of making a contract, managing [their]

health care, personal care or legal matters, or the routine management of [their] financial affairs”.*

The representation agreement is the least restrictive, formal alternative to fully independent deci-
sion-making. The RAA states that a person’s ability to appoint a representative is determined by
considering several factors including:

1. whether the adult communicates a desire to have a representative make, help make,
or stop making decisions;
2. whether the adult demonstrates choices and preferences and can express feelings of

approval or disapproval of others;

3. whether the adult is aware that making the representation agreement or changing
or revoking any of the provisions means that the representative may make, or stop
making, decisions or choices that affect the adult; [and]

4. whether the adult has a relationship with the representative that is

characterized by trust.??

3.3.3 General Duties of the Representative

The representative under a representation agreement has legal authority to help make, or make deci-
sions on behalf of, an adult. In helping, or making decisions for, an adult, the RA4 requires a repre-
sentative to:

* Act honestly and in good faith;
* Exercise care, diligence, and skill of a reasonably prudent person; and

* Act within their authority under the agreement.?*

A representative must also, to the extent reasonable, consult with the adult to determine their wishes,
and to comply with the wishes “if it is reasonable to do so.”* In situations where a representative may
not know the adult’s instructions or expressed wishes, the representative must instead rely on what
they know to be the adult’s beliefs and values, or alternatively the adult’s best interests.?”* The RAR also
requires that a representative confirm they have read and understood, and agree to accept, their duties
and responsibilities outlined in section 16 of the RA4A4.%*

In fulfilling their duty to help or make decisions about an adult’s investments, the R4A4 does permit a
representative to give all or part of their authority to a qualified investment specialist or mutual fund
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manager.”’’ Representatives acting under an RA7 (or an alternate representative or monitor) are gener-
ally not entitled to compensation unless:

* An adult specifically authorizes compensation, and sets out the amount, in the agreement;
*  The adults’authorization for compensation is not void under Part 2 of the HCC4; and

* 'The court, on application by the representative, alternate representative, or monitor
authorizes the compensation to be paid.?®

A similar requirement to expressly authorize compensation exists for adults who appoint an attorney

under a Power of Attorney.?””

In contrast, a person acting as a trustee under a will, or a guardian appointed by the court, is entitled
to receive “fair and reasonable allowance, not exceeding 5% on the gross aggregate value, including
capital and income, of all the assets of the estate” as compensation for the “care, pains and trouble and
[their] time spent” managing the trusteeship or guardianship.’* Compensation is paid over and above
any lawful expenses incurred by the executor, trustee, guardian, or administrator of an estate, including

for disposal and settlement of the affairs of the estate.’”

3.3.4 Duties of the Monitor

Although the RAA does not specifically define the monitor, section 20 of the Act states that the role
of the monitor is to ensure that a representative named is complying with their duties described above.

An adult who makes a RA7 or RA9 may choose to appoint a monitor to oversee the representative
that manages the personal, health care, and financial decisions of the adult. One important exception
applies to this option. In the case of an RA7, where a representative is managing the routine financial
affairs of the adult, an adult must appoint a monitor unless:

a)  the representative named by the adult is the adult’s spouse, the Public Guardian

and Trustee, a trust company or a credit union, or

b)  the adult has assigned authority under section 7 (1) (b) to 2 or more representatives
and they are required to act unanimously in exercising all authority assigned under

that section.3%?

Under the RAA4, a monitor has the authority to visit and speak with the adult and, if there is reason
to suspect non—compliance by a representative, the monitor can require that a representative produce
accounts or other records, and report to the monitor.*®® Except for reasonable, out-of-pocket expenses,
monitors are not entitled to be paid for their role.

3.3.5 Routine Management of Financial Affairs

In the context of managing finances and investments, whether by helping or making decisions for an
adult, the Representation Agreement Regulation describes the full range of financial activities a repre-
sentative can help with, or perform, on behalf of an adult, including:
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* Bank transactions (e.g. open or close accounts, deposit, transfer, or withdraw money,
or pay bills);

* Renew or make payments on existing loans;

* Obtain financial benefits or entitlements (e.g. receive pension or income);

* Receive bank account statements, passbooks, or notices from a financial institution;

*  Deal with cheques, bank drafts, and other negotiable instruments;

* Make, manage and dispose of investments under the 7rustee Ac**,

* Establish or convert investment products (e.g. set up an RRSP, convert an RRSP to a
Retirement Income Fund account);

* Make contributions to an RRSP or Registered Pension Plan;

* Take steps under the Land Tax Deferment Act*® to defer property taxes; and

* Make charitable donations, a total amount not to exceed 3 per cent of the adult’s taxable

income for the year, and that are “consistent with the adults’ financial means at the time of

the donation and with the adult’s past practices. >

In performing the above activities, a representative has the same right to access information and
records as the adult for whom the representative is acting.’”” The requirement of a representative to act
in good faith also applies to how they make use of an adult’s information and records in fulfilment of
their duties.

3.3.6 Limitations on the Role of Representatives
A representative appointed under a RA7 is not permitted to:

(a) Use or renew an adult’s credit card or line of credit, or obtain a credit card or line of

credit for the adult;

(b) Institute a new loan or mortgage on the adult’s behalf, except to renew or refinance
an existing loan or mortgage where the principal does not exceed the amount owed

on the loan, and no new registration is made against the mortgage;
(c) Purchase or sell real property on the adult’s behalf;
(d) Guarantee a loan, post security, or indemnify a third party;

(e) Lend or give away the adult’s personal property, except as a donation to a registered

charity that meets the statutory criteria;
(f) Revoke or change a beneficiary designation;

(g) Actas director or officer of a company on the adult’s behalf.3%

Representatives are also required to maintain records that include:

* acurrent list of the adult’s assets and liabilities;
e accounts and other records; and

* invoices, bank statements, and tax returns required to create a full accounting of the

receipts and disbursements.>
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3.4 POWER OF ATTORNEY FOR FINANCE AND PROPERTY

Under BC’s Power of Attorney Act,a person can choose from two types of power of attorney documents:

1) General Power of Attorney (POA); or
2) Enduring Power of Attorney (EPOA).>'

Both documents must be made while an adult person is capable of making decisions. Capacity to
appoint an attorney for finances requires that a person understand the nature and the consequences of
the document being made. To make a valid EPOA, an adult must understand the following:

(a) the property the adult has and its approximate value;
(b) the obligations the adult owes to his or her dependants;
(c) that the adult’s attorney will be able to do on the adult’s behalf anything in respect

of the adult’s financial affairs that the adult could do if capable, except make a will,

subject to the conditions and restrictions set out in the enduring power of attorney;
(d) that, unless the attorney manages the adult’s business and property prudently, their
value may decline;
(e) that the attorney might misuse the attorney’s authority;
(f) that the adult may, if capable, revoke the enduring power of attorney;

(g) any other prescribed matter.>"!

3.4.1 General Power of Attorney (POA)

A general power of attorney (POA) is a legal document that allows an adult to appoint someone
(called an attorney) who they trust to manage their financial affairs, either under the adult’s direc-
tion, or on the adult’s behalf, when they are unavailable.’” Under a POA, an adult can give general or

specific powers to an attorney, depending on the situation.

'The adult retains their right to make decisions about their finances, and can also receive help from their
attorney to make those decisions.?*

3.4.2 Enduring Power of Attorney (EPOA)

An enduring power of attorney (EPOA) grants the same authority as a POA over an adult’s legal
and financial affairs, but remains effective when an adult needs help with, or is deemed incapable of,
making those decisions. The same criteria for capacity to make a POA applies to making an EPOA
and is higher than that required to make a RA7. An adult who makes an EPOA must specify in the
document whether the attorney has authority while the adult is capable, or only when the adult is
incapable, and that the authority continues despite the adult’s incapability.**

3.4.3 Scope of Authority
Like a POA, an adult can specify the scope of authority under an EPOA to include things like bill

payments, banking transactions, tax payments, management of investments, sale of assets, and financial
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responsibilities for dependents.’!® The attorney may also deal with complex financial decisions, and
working with investment advisors on an investment plan. While EPOAs are generally drafted to cover
all financial matters, the adult can limit the scope of authority to only certain assets.

3.44 When Authority under an EPOA Begins

Generally speaking, an attorney’s authority under an EPOA begins when the EPOA is signed by the
adult and the attorney.®"” An adult can also specify an event or date when they wish for the EPOA
to begin, such as if a family physician writes that the adult is incapable.’® If the EPOA, or a specific
provision within it, becomes effective after a specified event occurs as outlined in the document, then
the adult must state in the EPOA “how and by whom the event is to be confirmed.”" The PGT BC
resource notes that, “[w]hile this ensures the attorney cannot act unless you [the adult] are incapa-
ble, it also means they [the attorney] have no authority to speak for you or assist you while you are
capable.”? Even if an EPOA is in effect, a capable adult maintains the right to continue making
decisions.’?! The attorney may also provide support to help the adult make decisions under the EPOA.

3.4.5 When an EPOA Terminates

An EPOA terminates if the adult revokes the document or passes away.’> Other events that may
terminate an attorney’s authority under an EPOA include:

* when a marriage or marriage-like relationship ends and the attorney is the spouse, unless
the EPOA states the authority continues;

* anevent or condition specified by the adult in the EPOA occurs; or

* acourt order ends it under s 36(5) of the POAA (application by the PGT BC or a person
who made a report to the PGT BC).3%

An EPOA, and an attorney’s ability to act under it, will be suspended if the PGT BC is appointed
Committee of Estate under a Certificate of Incapability.®** For more discussion on committee of
estate, see next section.

3.4.6 Duties of the Attorney: EPOA

In addition to the expectation to act honestly and in good faith, and exercise the care, diligence, and
skill of a reasonably prudent person, an attorney must also:

* Actin the adult’s best interests, taking into account the adult’s current wishes, known
beliefs, values, and any directions to the attorney set out in the EPOA;?**

* To the extent reasonable, give priority to meeting the personal care and health care needs
of the adult when managing the adult’s financial affairs;*?

* Unless the EPOA states otherwise, invest the adult’s property only in accordance with the
Trustee Act;3

* To the extent reasonable, foster the independence of the adult and encourage the adult’s
involvement in any decision-making that affects the adult;**®
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* Not dispose of property that the attorney knows is subject to a specific testamentary

gift in the adult’s will, except if the disposition is necessary to comply with the

attorney’s duties;**

* To the extent reasonable, keep the adult’s personal effects at the disposal of the adult.*°

Of note, and unlike the requirement of an RA7 representative to confirm they understand and accept
their duties, there is no requirement under a POA for the attorney to do the same.*"

3.5 COMMITTEES AND GUARDIANS

If an adult needs help to make financial decisions, and an RA7, POA, or EPOA is not in place,
a committee of estate (pronounced Kaw-mit-TEE) may be appointed to make decisions about an
adult’s estate. A family member, close friend, trust company, or the PGT BC can act as an adult’s
committee of estate.

Appointment of a committee of estate can happen in two ways:

1. Certificate of Incapability under the Adult Guardianship Act (AGA); or
2. Court appointment under Patients Property Act (PPA).

3.5.1 Certificate of Incapability under Adult Guardianship Act (AGA)

As alast resort to other options for supported or substitute decision-making under RA7s, POAs, or
EPOAs, and if there is reason to believe that an adult may be incapable of managing their financial
affairs, the 4G4 sets out the process to appoint a statutory property guardian to make financial deci-
sions on the adult’s behalf.33

Like all other provinces and territories in Canada, BC’s 4G relies on a presumption of capacity.* The
mandate of the AGA is to “protect individuals liable to injure themselves or undermine their assets as
a result of compromised decision-making.”3*The Act also provides support, assistance, and response
options for situations of abuse, neglect, and self-neglect.

In deciding whether a certificate of incapability should be issued, the AGA sets out the following
guiding principles to ensure an adult’s wishes are respected, should they become incapable of making
those wishes known:

Guiding principles

2 'This Act is to be administered and interpreted in accordance with the following principles:
(a) all adults are entitled to live in the manner they wish and to accept or refuse support,
assistance or protection as long as they do not harm others and they are capable of
making decisions about those matters;

(b) all adults should receive the most effective, but the least restrictive and intrusive,

form of support, assistance or protection when they are unable to care for themselves or

their financial affairs;
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(c) the court should not be asked to appoint, and should not appoint, guardians unless
alternatives, such as the provision of support and assistance, have been tried or carefully

considered.?®

The BC Supreme Court has recently summarized the purpose of the 4G4 to “prioritize self-determi-
nation and autonomy for adults with disabilities and impose involuntary measures only as a last resort
and in a manner as minimally intrusive as possible.”%

Strictly speaking, these guiding principles are drafted for interpretation of the 4G/ itself. They do
not extend to other guardianship statutes, like the PP4, which have their own statutory language and
meaning. However, and from a practice standpoint, the #GA principles are a helpful model to empha-
size respect for the autonomy of older adults and to use the least intrusive supported or substitute
decision-making measures.

If an adult needs help managing their financial affairs but does not have a formal plan in place for
someone to help them, then Part 2.1 of the 4G4 sets out a process for the PGT BC to be appointed as
statutory property guardian. To determine whether an adult needs help with managing their financial
affairs because there is a concern about mental incapacity, either the PGT BC or designated health
authority staff may ask that a qualified health care provider (QHCP) assess the adult’s incapability.®’
If a QHCP determines that the adult is incapable of managing their financial affairs, they may report
the adult’s incapability assessment to designated health authority staff.?

Upon receiving an assessment, the designated health authority staff may issue a certificate of incapa-
bility.’* Before issuing a certificate of incapability, the health authority designate must be satisfied of
the following;

(a) the adult needs to make decisions about the adult’s financial affairs,

(b) the adult is incapable of making those decisions,

(c) the adult needs, and will benefit from, the assistance and protection of a statutory
property guardian,

(d) the needs of the adult would not be sufficiently met by alternative means of

assistance, and
(e) either
(1) the adult has not granted power over all of the adult’s financial affairs to an

attorney under an enduring power ofattorney, or

(ii) an attorney has been granted power as described in subparagraph (i) but is
not complying with the attorney’s duties under the Power of Attorney Act or the

enduring power of attorney, as applicable.*

If a certificate of incapability is issued, then the PGT BC is appointed as “statutory property guard-
ian” under Part 2.1 of the 4GA.3* 'The PGT BC, as statutory property guardian, then has authority
under the PP4 to manage the adult’s financial and legal affairs. Once appointed, the PGT BC then
has authority to act as committee of estate under the PP4 to manage the adult’s financial and legal
affairs. An adult named in the certificate of incapability, or a person acting on their behalf, can request
a reassessment.>*?
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3.5.2 Court Appointment under Patients Property Act (PPA)

Any person, including the PGT BC, may apply to the court to be appointed as committee of estate
under the PR4.3* A capable adult can also nominate a person to be appointed as committee of their
estate.* The PPA sets out the process for court appointment of a committee of estate.** If a capable
adult nominates a person to be named their committee of estate, and unless there is good and sufficient
reason not to, the court must follow the nomination chosen by the capable adult.3*

On application to the court for appointment as committee of estate, and before a determination of
incapacity is made, the court must consider whether the adult can manage their financial affairs.3” If
the court finds the adult is incapable of making financial decisions, the court must then look to the
suitability of the person(s) applying to be named committee.** Once a committee is appointed, the

court can attach conditions or restrictions that limit authority.3*

3.5.3 Responsibilities of a Committee of Estate

If a committee of estate is put into place, either by way of statute under Part 2.1 of the 4G4, or by court
order under the PP4, the committee’s responsibilities include:

“[...]securing assets, confirming eligibility for benefits, receiving income, paying bills,
contracting for services, maintaining, purchasing and selling real property, managing
investments, preparing tax returns and appropriately providing for legal dependents. Legal

responsibilities include acting as litigation guardian on civil law matters.”*

A committee must also manage a person’s financial affairs in a way that benefits the adult and the
adult’s family.** Money that exceeds what is required to maintain routine needs is to be invested. The
committee must also “to the extent reasonable, foster the independence of the [adult] and encourage

the [adult’s] involvement in any decision-making that affects the [adult].”*?

3.5.4 Duties of the Committee under the Trustee Act

Committees of estate must adhere to a standard of care for managing an adult’s financial affairs, as set
out in the Trustee Act.* Also known as the “prudent investor” standard “a trustee [committee, repre-
sentative] must exercise the care, skill, diligence, and judgment that a prudent investor would exercise”
when making investment decisions.** The Trustee Act does not specifically define prudent investor.
However, the PGT BC notes that the standards set out in other jurisdictions suggest the following
interpretation:

* Make investments necessary that a prudent investor would to protect capital and
provide income.

* Risk and return objectives must be reasonable and suitable.

* Provide reasonable diversification of investments.

* Act with prudence when delegating investment authority to an agent.

* Trustee should incur only costs that are reasonable and appropriate.

* Adopt a balanced approach to managing investments.>**
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A person acting as committee of estate need only show that decisions made about an
adult’s investments reflect the above considerations. As long as the prudent investor
rule is followed, the committee will not be liable for loss arising from those invest-
ment decisions.**® The committee also has authority under the Act to “delegate to an
agent the degree of authority with respect to the investment of trust property that
a prudent investor might delegate in accordance with ordinary business practice.”’
The committee must exercise prudence in choosing an agent to act on their behalf,
including setting terms and limits to the authority granted.**

In 2003, the Trustee Act was amended to introduce the prudent investor criteria.’*
Prior to the change, trustees could only invest trust money in government fixed-rate
bonds and other limited securities.’® The changes allowed trustees to use modern,
practical investment options for the estate, like mutual funds.’! The amendments
also permitted trustees to delegate their authority to a professional fund manager,
using the same standard of care when choosing an appropriate agent. This includes
“acquainting the agent with the investment objectives and monitoring the perfor-
mance of the agent to ensure compliance with the terms of the [estate].”*? These
amendments were made in response to recommendations from BCLI’s 1999 Report

on Trustee Investment Powers.36?

3.6 THEDUTYTO ACCOMMODATE

Although the Code does not specifically define disability, recent decisions out of the
BC Human Rights Tribunal (BCHRT) offer some guidance on how both physical

and mental disabilities are interpreted.

In 2014, the BCHRT considered the definition of physical disability under the
Code.’% In Li, the complainant, Mr. Wan Ji Lj, alleged he was discriminated against
in his employment, and subsequently terminated, because of a physical disability
related to an injury to his right hand while working. The evidence indicated his injury
would resolve with medication and a period of rest.

In considering whether Mr. Li had a physical disability, the tribunal upheld a finding

from an earlier decision that interpreted physical disability as follows:

[...] the concept of disability, for human rights purposes, has gener-
ally been held to involve a physiological state that is involuntary and
has a degree of severity, permanence and/or persistence. Generally, the
disability impairs a person’s ability to carry out the normal functions of
life to some degree and poses an impediment to a person’s participation
in the economic or other areas of life which the Code seeks to protect

against. It is a case-by-case analysis.>®
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We professionals are
sometimes geared to get
people in and out, and try

to wrap things up, and get
concrete answers. Does not
work that way with people
with a disability. Sometimes
you have to explain the process
numerous times. Sometimes
they will forget that they have
called you. Sometimes they
won't get the information
back to you in time, where it's
really important to get it back
to you in time. Sometimes
they will not understand
certain topics. And that is the
one thing that you have got
to be really cognizant about
when you are dealing with a
person’s disability. You cannot
assume anything. It would be
very difficult for a professional
to have the right type of
relationship with a person
with a disability without fully
understanding their disability.

- Investment Professional
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Listening, sometimes by
questioning, and say, is that
really what you want to do?
But, not saying 'this is what
you need to do! | just let [my
family member] work it out. |
still let them make choices.

- Supporter

Protection against discrimination due to a physical disability under the Code requires
that a person’s condition is sufficiently severe, permanent, or persistent.**® In Mr. Li’s
case, his injury was “transitory and not permanent in nature” and lacked the requisite
criteria to meet the above standard.

'The BC HRT website provides the following additional guidance for how to inter-
pret whether a person’s specific circumstances will constitute a physical or mental
disability under the Code:

Mental Disability

Mental disability includes mental conditions that affect or are seen as

affecting a person’s abilities.

[...]

Mental disability includes such conditions as a learning disorder,

developmental disability, or illness such as depression or bipolar disorder.
Physical Disability
Physical disability includes physical conditions that affect or are seen as

affecting a person’s abilities.

[...]

Physical disability includes conditions that impair a person’s ability to
carry out the normal functions of life. It includes addiction, amputation,
asthma, acne, diabetes, cancer, epilepsy, high blood pressure,
hypertension, obesity and impairments to mobility. It includes people
who are Deaf, hard of hearing, or blind. It does not include short-lived

conditions such as a cold.?®”

Many of the people we spoke to for this project shared their experiences of what it
means to be meaningfully accommodated for their disability. Some people talked
about having better access to financial institutions or investment firms, such as ramps
or signage that provides directions on how to get to an office. Others spoke about size
of entryways or lighting conditions as opportunities to improve meeting environ-
ments for investment conversations.

While the BC Code offers important guidelines and principles to inform practice,
accommodation is often determined on a case-by-case basis. In some ways this ofters
more flexibility to people who have multiple disabilities, or who live with invisible
disabilities. For others, a lack of a definition for disability may create a barrier to
accommodation and access, especially if an application to the BCHRT is required
to confirm a person’s disability under the Code, and their subsequent entitlement to
accommodation.
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3.7 SUPPORTED DECISION-MAKING IN BC—AN INTRODUCTION

The right of a person to make their own decisions is an essential aspect of social
citizenship; however, a person’s disability, or misconceptions about people living with
dementia, can present significant barriers to a person’s ability to make decisions that
reflect their true values and wishes.

BC’s RAA formally recognizes the use of support from a trusted person in an adult’s
life to help the adult make decisions, or to make decisions on the adult’s behalf. No
specific definition is offered for how a person can provide support or assistance; but
the Act allows people who may not otherwise have the legal or cognitive capacity to
make decisions to formally recognize someone they trust to help them stay involved
in the decision-making process.

BC’s approach is valued for significantly enhancing the self-determination and
dignity of people with disabilities, as a way of promoting participation and inclu-
sion in decisions that impact their lives. Internationally, BC’s RAA is recognized
as pioneering legislation, being one of the first legal statutes to formally recognize
supported decision-making. Over the past two decades, several provinces and one
territory have introduced legislation that allows a person to be named (by a document
or appointed by the court) to support or assist an adult to make decisions.**® Other
jurisdictions have also explored supported or network decision-making models,
including Ontario.**

3.8 PERSONAL PLANNING AND SUPPORTED DECISION-MAKING

'The Representation Agreement Act (RAA) was designed to allow adults to decide how,
when, and who would help them make decisions about the routine management of
their financial affairs if they became incapable of doing so. The overall goal was to
avoid the need to have the court formally appoint someone to make decisions on an
adult’s behalf.3° The lower capacity threshold set out in the R4A4 is more flexible, to
include people who may not otherwise meet the capacity test to create other plan-

ning documents.*”

3.8.1 The Purpose of the Representation Agreement Act
The purpose statement in section 2 of the RAA reads as follows:

Purpose of this Act

2 'The purpose of this Act is to provide a mechanism

(a) to allow adults to arrange in advance how, when and by whom,
decisions about their health care or personal care, the routine
management of their financial affairs, or other matters will be made if

they become incapable of making decisions independently, and
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I think [support] A) depends on
the clarity of understanding
on the supporter’s part about
their role, and B) providing as
much opportunity to build
that relationship, and build the
foundation for the decisions,
which is knowledge of the
person’s will and preference.
And you are never going to
get a hundred per cent. But,

in simple terms, the stronger
and deeper the relationship,
the closer you are going

to get to a true supported
decision-making situation.

- Academic
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(b) to avoid the need for the court to appoint someone to help adults make decisions,
or someone to make decisions for adults, when they are incapable of making decisions

independently.

The court interprets the RAA’s purpose to mean that a representative may only act in their capacity
as a substitute decision-maker for the adult “if the adult becomes ‘incapable of making decisions
independently™ 32

The test for capacity required to make a RA7 is set out in section 8 of the RA4, as follows:

Test of incapability for standard provisions

8 (1)An adult may make a representation agreement consisting of one or more of the

standard provisions authorized by section 7 even though the adult is incapable of
(a) making a contract,
(b) managing his or her health care, personal care or legal matters, or
(c) the routine management of his or her financial affairs.

(2)In deciding whether an adult is incapable of making a representation agreement
consisting of one or more of the standard provisions authorized by section 7, or of changing

or revoking any of those provisions, all relevant factors must be considered, for example:

(a) whether the adult communicates a desire to have a representative make, help

make, or stop making decisions;

(b) whether the adult demonstrates choices and preferences and can express

teelings of approval or disapproval of others;

(c) whether the adult is aware that making the representation agreement or
changing or revoking any of the provisions means that the representative may
make, or stop making, decisions or choices that affect the adult;

(d) whether the adult has a relationship with the representative that is

characterized by trust.’”

In carrying out their duty to either help make, or make, decisions for the adult, a representative must:

(a) consult, to the extent reasonable, with the adult to determine his or her
current wishes, and

(b) comply with those wishes if it is reasonable to do so.3*

A key exception to this duty arises if the adult’s current wishes cannot be determined, or it would be

375

unreasonable for the representative to follow them.’” If that is the case, then the representative must

comply with instructions or wishes expressed by the adult while they were capable.’

3.8.2 The UN CRPD and Personal Planning
In its General Comment to the UN CRPD, the UN Committee on the Rights of Persons with

Disabilities recognized that, “[f Jor many persons with disabilities, the ability to plan in advance is
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an important form of support, whereby they can state their will and preferences which should be
followed at a time when they may not be in a position to communicate their wishes to others.”” The
General Comment states that the exercise of making an EPOA represents an opportunity for an adult
to practice their UN CRPD Article 12 rights because the adult chooses who will make decisions for
them. The General Comment acknowledges that supported decision-making includes a substitute
decision-maker helping an adult in the advance planning process and providing support under their
authority as attorney in an EPOA document.

3.8.3 The Representation Agreement and the EPOA

The goal of both the representation agreement and EPOA regimes is to use the least intrusive means
possible to foster an adult’s decision-making autonomy and avoid a formal declaration of an adult’s
incapability under the Adult Guardianship Act or Patients Property Act. The purpose and effect of the
two planning documents is that, even for an adult who may be incapable of managing their financial
affairs, decisions can be managed under the respective authorities within the RA7 and EPOA.

Under an enduring power of attorney (EPOA), the law permits an adult to choose who they want to
formally appoint as their supported or substitute decision-maker to manage their financial affairs. An
adult is presumed to be capable of creating an EPOA so long as they can understand the nature and
consequences of it.”® Section 14 of the Power of Attorney Act (POAA) states that an adult must indicate
in an EPOA whether the attorney can exercise authority while the adult is capable (for example, to
provide support for the adult to make decisions), or if an attorney’s authority only applies if the adult
is incapable of making decisions.?”” The benefit of advance planning through an EPOA is that an adult
can choose the scope of the attorney’s authority while the adult is capable of making decisions. The
option for an attorney’s authority to begin only when the adult is incapable of making decisions allows
an attorney to shift between the role of supporter and substitute, when and if needed.

An adult who has an EPOA “can act for themselves even if an EPOA is in effect.”* An attorney’s
authority as substitute decision-maker is restricted to when an adult is incapable of making decisions.
If an adult has an EPOA and an RA7, then an adult can receive support, or have decisions made on
their behalf, without the need for a formal declaration of incapability under the Patients Property Act.
Like an RA7, an attorney under an EPOA can provide support to a capable adult so the adult can
continue making decisions about their financial affairs. The attorney need only act as a substitute deci-
sion-maker if the adult becomes incapable of making decisions.

A representation agreement ends when an adult is declared by a judge to be a “patient” under the
Patients Property Act*®' But the court has discretion to permit the representation agreement “to
continue to be effective, despite the onset of disability.”**?'The courts acknowledge that, absent specific
criteria in the legislation, they can consider factors such as:

(a) the circumstances in which the representation agreement was executed;
(b) the scope of the representation agreement; and

(c) the basis for the application to set it aside.

3| The Law on Financial Decision-Making in BC 87



88

Despite the court’s jurisdiction to order an adult to undergo a physician examination for a declaration
of incapability, “the requirements of the Patients Property Act reflect the serious restrictions of liberty
that result from a finding of incapacity. It is a blunt instrument for addressing these issues” and so

should only be exercised in rare circumstances.**

For more discussion on supported decision-making and how it applies to the investment context, see
Chapter 5 of this study paper.
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CHAPTER 4

'The Law on‘Financial

o

This chapter outlines the law on capacity and authority to make financial decisions in Ontario. It also

describes the research conducted on support authorizations and network decision=making.

In this chapter we set out:

Ontario’s statutory framework for legal capacity and financial decision-making;
'The elements of decision, situation, and time that inform capacity;
'The standards for capacity to make financial decisions;

Types of substitute decision-makers and instruments used to grant authority to make
financial decisions;

Ontario Human Rights Code and accommodation; and

Summary of the 2017 LCO Report review of support authorizations and network
decision-making models.

4.1 CAPACITY TO MAKE FINANCIAL DECISIONS IN ONTARIO

The two overarching statutes that govern legal capacity and decision-making in Ontario are the
Substitute Decisions Act, 1992 (SDA), and the Health Care Consent Act, 1996.3* This study paper focuses
on legal capacity to make financial decisions as set out under the SDA.3%

4| The Law on Financial Decision-Making in Ontario 89



4.1.1 Legal Capacity—General

In Ontario, the SDA uses the term capable to mean a person who is mentally capable, and incapable
to mean a person who is mentally incapable.**¢ Throughout the SD4, the terms capable and incapable

are used interchangeably with the terms capacity and incapacity, respectively.**”

Like the law in BC, Ontario’s SDA applies a functional approach to determine whether a person is
capable or incapable of managing their financial and legal affairs. Section 6 of the SDA outlines the
functional standard for capacity to manage property, as follows:

Incapacity to manage property

6 A person is incapable of managing property if the person is not able to understand
information that is relevant to making a decision in the management of his or her property,
or is not able to appreciate the reasonably foreseeable consequences of a decision or lack

of decision.’88

The above standard to manage property applies a decision-specific approach that considers a person’s
capacity to decide in the context of the specific decision required in the circumstances.*® It acknowl-
edges that people may have capacity to make decisions about one aspect of their lives but may lack
capacity to make decisions about other aspects.

4.1.2 Presumption of Capacity

Although the SDA does not include a specific purpose statement, a review into the history of the Act
highlights some of the values it is meant to capture. Two publications, commonly known as the Fram
Report* and the Weissub Report,*" played a key role in shaping the legislation. Both the Fram and
the Weissub Reports called for a legislative framework of capacity that respected a person’s autonomy
and right to supports, and that promoted an administratively fair and accessible capacity assessment
process.*? In 1992, Ontario’s SDA was enacted in response to these reports to “protect the rights
of those vulnerable adults, the mentally or physically incapable and the elderly, who cannot make
personal care and other important life decisions on their own.”*

The 2014 LCO Paper summarizes the overarching purposes of the SDA, as follows:
1. facilitating, where necessary, decision-making for persons who have been determined to
lack legal capacity;
2. preventing undue interference in the lives and decisions of persons who have
legal capacity;
3. recognizing and promoting the role of supportive family and friends in the lives of persons

who have been determined to lack legal capacity, as well as providing last resort decision-
making mechanisms for those who do not have supportive family or friends;

4. supporting individuals in planning for the possibility that they may be found to lack legal
capacity at some point in the future;

5. providing safeguards against abuse of persons who have been found to lack legal capacity;
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6. providing rules and principles for substitute decision-making that are clear and that
promote both the autonomy and the basic security of persons who have been determined
to lack legal capacity;

7. ensuring basic procedural protections for persons whose legal capacity is lacking or
in question.*

Section 2 of the SDA states that every person age 18 or older is presumed to be capable of entering
into a contract.*” This presumption of capacity stands true unless a person has “reasonable grounds to

believe that the other person is incapable of entering into the contract.”®

4.1.3 What Constitutes “Reasonable Grounds to Believe”?

The SDA does not specifically define what constitutes “reasonable grounds to believe” a person is
incapable of making a contract. Instead, the common law offers guidance on the relevant factors that
support or refute reasonable grounds in each situation. Most cases that discuss the concept of “reason-
able grounds to believe” exist in criminal law.*” However, a recent Ontario civil case provides some

clarity in the context of contracts.**

In Foisey, the deceased died intestate, survived by two sisters. One sister acted as sole estate trustee.
The other sister, Ms. Foisey, received her share of the estate, and signed a release. Soon after, Ms.
Foisey was declared incapable of managing her property. The Public Guardian and Trustee (“PGT”),
as guardian, determined that Ms. Foisey’s share was significantly less than 50 per cent of the estate’s
estimated value. The PGT applied to the court on Ms. Foisey’s behalf and was granted an order to have
the estate’s trustee pass the accounts.’” The trustee appealed the decision.

'The question on appeal was whether the application judge applied the correct test under section 2 of
the SDA to determine if the trustee had “reasonable grounds to believe” Ms. Foisey was incapable of
signing the release. A correct application of the test requires the court to consider the facts known to
the trustee when the contract (release) was signed.*® The court must also ask “whether a reasonable
person with the same knowledge [...] would have had reason to believe that the other party to the
contract [...] was incapable of entering into the contract.”"!

The Foisey decision supports the proposition that, to prove reasonable grounds to believe a person is
incapable under the SDA, “there must be some direct connection between the person’s behaviour and
the capacity issue [...]”.%? Section 6 of the SDA states that a person’s capacity to make a contract rests
on their ability to understand the information relevant to the decision being made, and appreciate the

reasonably foreseeable consequences of making, or not making, that decision.*®

In granting the appeal, the court assessed the facts actually known to the trustee when Ms. Foisey
signed the release. First, Ms. Foisey had legal counsel to explain what her entitlement was, and the
effect of signing the release. Evidence supported that she understood and signed the release voluntari-
ly.#* Second, the trustee was not aware of Ms. Foisey’s long-standing mental illness. This fact on its
own did not prove incapacity at the time of signing.*” Finally, Ms. Foisey’s participation in a trustee-

ship program to help her manage her finances did not prove incapacity to sign the release.*
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4.2 DECISION, SITUATION, AND TIME

Like we discussed in the BC chapter, the Ontario court in Foisey considers that a person’s capacity to
decide depends on the decision being made, the time the decision is required, and the circumstances
surrounding the decision. Adopting this functional lens, the court in Foisey sets out a two-step inquiry:

1. At the time the person entered into the contract, were they able to understand

information relevant to deciding whether to enter into the contract?
(a) If the answer is no, the person is not capable of entering into the contract.
(b) If the answer is yes, a second inquiry must be made.

2. Atthe time the person entered into the contract, was the person able to appreciate
the reasonably foreseeable consequences both of entering into the contract and of
not entering into the contract?*®’

'The approach to capacity in Foisey, with its focus on a person’s ability to understand and appreciate the
information required to make the decision, supports the proposition that “every decision is unique, and
the presence or absence of requisite decisional capacity in one decision does not necessarily imply its
presence or absence in another decision.”*® Also known as a domain or decision-specific approach, the
law in Ontario recognizes “that a person can have the ability to make some decisions and not others”
and that ability fluctuates over time.*”

For managing financial affairs, Ontario law sets out two types of decisional capacity: 1) capacity to

manage property under section 6 of the SDA, and 2) capacity to make a general Power of Attorney
(POA) or continuing power of attorney (CPOA) for property.

4.3 POWERS OF ATTORNEY FOR PROPERTY

Assessment of a person’s legal capacity to manage property is governed by the SDA. As noted above,
section 6 of the SDA states that a person is incapable of managing their property (finances) if they
cannot: 1) understand relevant information, or 2) appreciate the reasonably foreseeable consequences
of making, or not making, a decision.*®

4.3.1 Capacity to Appoint a Power of Attorney (POA)

An adult who can manage their property can choose to appoint a substitute decision-maker under the
Powers of Attorney Act.*"* A POA may be required for short-term or business reasons, such as vacation
or illness. Otherwise known as a general POA, the person named as attorney can make decisions on
the adult’s behalf (the grantor) about anything the grantor can do, subject to any restrictions listed in
the POA.*2This includes decisions about finances, such as:

* Banking;
* Purchasing and selling of goods or land; and

* Entering into contracts for services, goods or land.
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An attorney’s authority under a general POA ends once the reason for the POA expires, or the grantor
is deemed incapable of managing their property or finances.

If a person is incapable of managing their property, there are three different ways a substitute deci-
sion-maker can be appointed under the SDA: 1) continuing power of attorney; 2) statutory guardian;
or 3) court-appointed guardian for property.

4.3.2 Capacity to Appoint a Continuing Power of Attorney (CPOA)

In Ontario, any capable adult age 18 or over can appoint a substitute decision-maker under a continu-
ing power of attorney (CPOA). A CPOA is a legal document that allows a person to choose a
substitute decision-maker to make decisions on their behalf about their property, including financial
decisions. The CPOA must state that it is continuing, such that a person’s authority to act continues
if the adult is incapable of managing their property. The CPOA may take effect immediately, or only
when the adult is incapable of managing their property.*'3

To make a CPOA, the SDA requires that a person:

knows what kind of property he or she has and its approximate value;
b. is aware of obligations owed to his or her dependants;

c. knows that the attorney will be able to do on the person’s behalf anything in respect of
property that the person could do if capable, except make a will, subject to the conditions
and restrictions set out in the power of attorney;

d. knows that the attorney must account for his or her dealings with the person’s property;
knows that he or she may, if capable, revoke the continuing power of attorney;

f. appreciates that unless the attorney manages the property prudently its value may
decline; and

g. appreciates the possibility that the attorney could misuse the authority given to him or her.
1992,¢.30,s.8 (1).4

So long as an adult meets the above standard, they can make a CPOA even if they are incapable of
making decisions about their property.**

Subject to any court-imposed conditions or restrictions set out by the adult, the powers granted under
a CPOA are broad.*® An attorney named under a CPOA has authority “to do on the grantor’s behalf
anything in respect of property that the grantor could do if capable, except make a will.”*” This means
they can make decisions about any type of financial transaction, including savings and investments,
managing debts or assets, paying bills, selling real estate, and obtaining a loan. Other activities that an
attorney can perform under a CPOA include:

* open and close bank accounts;
* redirect pensions and other income;

* apply for benefits or supplementary income to which the person is entitled;
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* choose pension options;

*  collect debts;

* buy goods and services;

* start or defend lawsuits if there are financial implications;
* lend, sell, store, or dispose of personal belongings; and

* maintain or sell a vehicle.*'®

While performing the above activities, the attorney is entitled to receive information about the prop-
erty belonging to the adult, including documents signed by the adult.*"

4.3.3 Duties of an Attorney

Section 38 of the SDA sets out the duties, and limitations, of an attorney acting under a CPOA for
property. An attorney has a fiduciary obligation to make decisions that benefit the adult. In addition
to keeping accounts of all transactions made on an adult’s behalf, an attorney for property must also:

* act diligently, with honesty and integrity, and in good faith;
* explain the attorney’s powers and duties to the incapable person;

* encourage the person to participate, to the best of his or her abilities, in decisions about
their property;

* seek to foster regular personal contact between the incapable person and supportive family
members and friends; and

* consult from time to time with supportive family and friends of the incapable person, and

with those who provide personal care to the person.*°

When making decisions about expenditures on behalf of an adult, the SDA sets out a list of criteria for
managing necessary expenses, in order of priority, as follows:

* for the individual’s support, education and care;
* for the support, education and care of the individual’s dependents; and

* that are necessary to satisfy the individual’s legal obligations.**'

An attorney may or may not be compensated for their role under the CPOA. The SDA applies a requi-
site standard of care for how an attorney must act when they receive, and when they do not receive,
compensation. An attorney who is compensated “shall exercise the degree of care, diligence and skill
that a person in the business of managing the property of others is required to exercise.”? An attorney
who receives no compensation “shall exercise the degree of care, diligence and skill that a person of
ordinary prudence would exercise in the conduct of [their] own affairs.”*

As noted above, the SDA sets out a list of duties that attorneys must perform. Although the Act says
that an attorney “shall encourage the incapable person to participate” in decisions, there is no specific
statutory guidance for how to meet this requirement.**
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4.4 STATUTORY PROPERTY GUARDIANSHIP

In Ontario, there are two ways a statutory property guardian can be appointed: 1) by certificate of inca-
pacity issued under the Mental Health Act*”; or 2) by a capacity assessment conducted under the SDA.

44,1 Mental Health Act

Part III of the Mental Health Act sets out a process for the Ontario Public Guardian and Trustee
(“OPGT”) to be appointed as a statutory property guardian of property upon admission, during their
stay, or at discharge from a psychiatric facility.* If, after examination by a physician, a person is
assessed as incapable of managing their property, a certificate of incapacity is issued.*”” The certificate
is sent to the OPGT, which becomes the person’s statutory property guardian.*?

Two exceptions apply to the Mental Health Act certificate of incapacity process, namely: 1) if a person is
already under guardianship under the SDA*” (see below); or 2) there are reasonable grounds to believe
that the person has a CPOA that grants authority to someone to manage their property.*°

4.4.2 Substitute Decisions Act

Under section 16 of the SD4, a person can request to have a designated capacity assessor perform a
capacity assessment on an adult to determine if the adult is capable of managing their property.®! A
person requesting an assessment must prove that they:

(a) have reason to believe the adult may be incapable of managing property;

(b) have made reasonable inquiries and have no knowledge that an attorney under a

CPoA has authority over the adult’s property; and

(c) have made reasonable inquiries and have no knowledge of any spouse, partner or

relative of the adult who wishes to apply to the court to be appointed as guardian.**?

If a designated capacity assessor finds that an adult is incapable of managing their property, “the asses-
sor may issue a certificate of incapacity” to the person requesting the assessment, and to the OPGT.**
Upon receiving a copy of the certificate, and unless another person applies to be considered, the OPGT
is appointed as the person’s statutory guardian of property.*** As the statutory property guardian, the
OPGT shall inform the adult about the appointment, and that the adult can apply for a review of the

assessor’s finding.**

If a person listed under section 17 of the SDA applies to be a replacement statutory guardian, then their
application must also include a management plan for the property.** The criteria for the management
plan are set out in the general regulation under the SDA.*” The prescribed form requires an appli-
cant to describe each item of managed property and its estimated current market value, and set out a
management plan that includes the following:

* Intended use, sale, storage, gift, or other purpose for land, household items, vehicles,

and valuables;
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*  Closure and consolidation into trust, cash deposit, maintenance, etc., for savings and
savings plans (including registered retirement or other savings plans);

* Maintenance, renewal, conversion, redemption, etc., of securities and investments;
* Debt collection;

*  Maintenance, dissolution, sale, etc., of business interests owned;

* Discharge of liabilities of the person under guardianship;

*  Collection, deposit, and allocation of income;

* Anticipated annual expenses for the person under guardianship; and

* Commencement or defence of legal proceedings in respect of the person’s property.*®

'The form also requires an applicant to show:

* Efforts to consult with the person under guardianship;

* To the best of their knowledge, that the person under guardianship would not object to
any aspect of the management plan;

* An awareness of their duty to encourage the participation of the person under
guardianship in decisions made, and to consult with family, friends, and caregivers
of the person;

* Agreement to make reasonable efforts to determine if the person under guardianship has a
will and, if so, what the provisions of the will are and obtain the will; and

+ Agreement not to dispose of property that the applicant knows is subject to a testamentary
gift in the will unless the gift is money, the disposition of the property is required to
comply with duties as statutory property guardian, or to make a gift of the property to a
person who will be entitled to it under the will.

In deciding whether to appoint a replacement statutory property guardian, the SDA requires the
OPGT to “consider the incapable person’s current wishes, if they can be ascertained, and the closeness
of the applicant’s relationship to the person.” The OPGT must also be “satisfied that the applicant is
suitable to manage the property and that the management plan is appropriate.”*The appointee may
also be required to provide security in an amount fixed by the OPGT.*!

4.5 COURT-APPOINTED GUARDIANS OF PROPERTY

Even if there is a statutory guardian of property in place,a person can apply to the court to be appointed
as a guardian of property.*? The court is prohibited from appointing a guardian of property if it is satis-
fied of two things:

(i) thatan alternative course of action can be used to avoid finding an adult incapable of
managing their property; and

(ii) that the alternative course of action is less restrictive of the person’s decision-making rights
than going under guardianship.**
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One example of an alternative is if the court is satisfied that an attorney under a CPOA can adequately
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manage the person’s property.* In deciding whether to appoint a guardian for property, the court is

also required to consider the following:

(a) whether the proposed guardian is the attorney under a continuing power

of attorney;
(b) the incapable person’s current wishes, if they can be ascertained; and

(c) the closeness of the relationship of the applicant to the incapable person and, if the
applicant is not the proposed guardian, the closeness of the relationship of the proposed
guardian to the incapable person. 1992, ¢. 30,s.24 (5); 1996, c. 2,s. 14 (6); 2009, c. 33,
Sched. 2,s.71 (5).4%

'The emphasis placed on the court to consider the least restrictive alternative to guardianship deserves
some discussion. In the 1997 case of Koch (Re), the Ontario Superior Court of Justice, on an appeal to
set aside a finding of incapacity, stressed the importance of applying an objective test.*¢ In allowing
the appeal, the court drew a distinction between “fai/ing to understand and appreciate the risks and
consequences” and “being unable to understand and appreciate risks and consequences.”* The court
explained that a person’s failure to understand and appreciate risks and consequences does not equate
to inability, which is what section 6 of the SDA requires.*

Whether or not an assessor agrees with an adult’s decision on a matter introduces “personal values,
judgments and priorities into the process”, which the court makes clear there is no statutory basis
for.* Additionally, attempts by an assessor to rely on what they view as a best interests approach to
issue a finding of incapacity, “no matter how well-intentioned, is irrelevant.”*°

'The court’s reasoning for moving a way from a best-interests approach supports the court’s observation
that “history has shown that the road to injustice is frequently lit with the light of good intentions.”**

'The court summarizes the recommended approach to capacity assessments under the SDA, as follows:

17. 1t is mental capacity and not wisdom that is the subject of the SDA and the HCCA.
The right knowingly to be foolish is not unimportant; the right to voluntarily assume
risks is to be respected. The State has no business meddling with either. The dignity of the

individual is at stake.

19. Compelling evidence is required to override the presumption of capacity found in s.
2(2) of the SDA and s. 4(1) of the HCCA. The nature and degree of the alleged incapacity
must be demonstrated to be sufficient to warrant depriving the appellant of her right to
live as she chooses. Notwithstanding the presence of some degree of impairment, the
question to be asked is whether the appellant has retained sufficient capacity to satisty
the statutes.

20.1t is to be remembered that mental capacity exists if the appellant is able to carry out her
decisions with the help of others. The appellant’s apartment was located in a building that
was operated under the auspices of the March Of Dimes and, as such, she had access to a

number of services and social supports that allowed her to function in that environment.*?
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Arguably, the court’s summary in Re Koch presents an opportunity for an adult to rely on the presence
of social and other supports or services as a mechanism to enhance capacity and preserve their deci-
sion-making autonomy.** The wording of section 22 of the SDA requires that the court, in deciding
whether to appoint a property guardian, to consider the least restrictive alternative to guardianship.
Counsel in the 2015 Re ED case relied on the Re Koch interpretation to argue that the adult, ED,
“could manage his property with assistance”.** While the panel’s decision to reverse the finding of
incapability turned on the physician’s failure to support their assessment on a balance of probabilities,
the panel accepted counsel’s interpretation of the Re Koch principle. However, a 2016 decision of the
Ontario Consent and Capacity Board rejected this interpretation, stating that “Re Koch makes clear
that the ability to act on decisions is not a factor to be considered in assessing capacity.”* The panel
in Re LL held that “the decision in Re Koch does not stand for the proposition that a person who is
incapable must be found capable if the assistance of another person would allow them to “make deci-
sions”.”*® Whether or not Re Koch can be used to support a least restrictive alternative to court-ap-
pointed property guardianship remains to be seen.

4.5.1 Responsibilities of a Property Guardian

When a property guardian is appointed, they have the “power to do on the incapable person’s behalf
anything in respect of property that the person could do if capable, except make a will.”*” For example,
section 34 of the SDA allows an attorney to complete a transaction that the incapable person entered
before they became incapable, such as completing a purchase of an investment product.**

'The responsibilities of the property guardian are set out in section 32 of the D4, summarized as follows:

* A property guardian, when exercising their powers, shall act diligently and with honesty,
integrity, and good faith for the benefit of the adult;**

* If the decision will affect the adult’s personal comfort or well-being, then a “guardian
shall consider that effect in determining whether the decision is for the incapable

erson’s benefit.”;*°
)

* A guardian’s property decisions shall be consistent with personal care decisions made by
anyone with authority to make those decisions, unless the adverse consequences of the
property decision significantly outweigh the benefits of the personal care decision;*

* A guardian shall explain their powers and duties to the adult;*?

* A guardian shall encourage the adult to participate, to the best of their ability, in
property decisions;*3

* A guardian shall attempt to create regular personal contact between the adult and their
supportive family and friends;***

* A guardian shall consult with the adult’s supportive family and friends who are in regular
contact with the adult, and with anyone that provides personal care to the adult;**

* A guardian shall keep accounts of all property transactions, per the regulations;*®

* Ifaguardian does not receive compensation for managing the property, then they “shall
exercise the degree of care, diligence and skill that a person of ordinary prudence would
exercise in the conduct of his or her own affairs.”;*¢
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 Ifaguardian receives compensation for managing the property, then they
“shall exercise the degree of care, diligence and skill that a person in the

business of managing the property of others is required to exercise.”;*®

* A guardian shall act in accordance with the management plan established
for the property (see above section for discussion on management plans).
‘The management plan may be amended with approval of the PGT;*®° and

* A guardian shall make reasonable efforts to determine if the incapable
adult has a will, and determine what the provisions of the will are.*”°

4.5.2 Ontario’s Trustee Act and the Prudent Investor Rule

Like BC, Ontario’s Trustee Act*”* sets out a prudent investor rule for trustees to
adhere to when making investment decisions with trust property.*> However, and
unlike BC’s Trustee Act which requires that committees of estate make property
decisions that meet the prudent investor standard, Ontario’s Trustee Act “does not

apply to the exercise of a guardian’s powers or the performance of a guardian’s duties”
under the SDA.*7

4.6 DISABILITY UNDERTHE ONTARIO HUMAN RIGHTS CODE

Across Canada, everyone shares an equal right to live free from discrimination,
harassment, and retaliation. This right applies to all facets of a person’s life, including
their work, their education, goods and services they receive, legal relationships they
have with others, and use of and access to facilities. These rights are protected by
federal, provincial, and territorial human rights legislation.

4.6.1 Policy on Ableism and Discrimination based on Disability

In 2016, the Ontario Human Rights Commission issued a policy guidance on how
employers, housing and service providers, and other parties under the Ontario Code
can prevent, and effectively eliminate, discrimination against people living with a
disability.*”* The report examines the interplay between how people living with a
disability experience social structures and attitudes that either enhance or inhibit
their participation in society.*” It highlights how ableist attitudes within society can
“devalue and limit the potential” of people living with a disability, and the importance
of adopting an inclusive approach to accommodation that considers the needs of the

people receiving accommodation.*’

'The 2016 OHRC Policy deserves discussion for two primary reasons. First, the policy
considers how expanding our understanding of disability can bolster the duty to
accommodate people living with a disability. Second, the policy and the statements
contained within it are authoritative under the Ontario Code.*”
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The report refers to an earlier study of the Law Commission of Ontario for its definition on ableism,
which reads as follows:

[Ableism] may be defined as a belief system, analogous to racism, sexism or ageism, that
sees persons with disabilities as being less worthy of respect and consideration, less able to
contribute and participate, or of less inherent value than others. Ableism may be conscious
or unconscious, and may be embedded in institutions, systems or the broader culture of a
society. It can limit the opportunities of persons with disabilities and reduce their inclusion

in the life of their communities.*”®

Ableism is a view of disability that is rooted in a person’s beliefs about whether a person living with a
disability can or cannot take part in society. These beliefs may develop regardless of whether a person
living with a disability actually experiences personal limitations to their participation. Like other
stereotypes, the 2016 OHRC Policy notes that in addition to equating disability with inability, an
ableist view of disability “may also inform paternalistic and patronizing behaviour toward people with
disabilities.”” Attitudes that prompt service providers to treat a person’s disability as something to be

managed or controlled can lead to indirect discrimination.*

4.6.2 Other OHRC Policies

The 2016 OHRC Policy suggests adopting a broad interpretation of the term disability.**! As a start-
ing point, it is helpful to look to Ontario’s Code which, unlike BC, provides a statutory definition of
disability as follows:

“disability” means,

(a) any degree of physical disability, infirmity, malformation or disfigurement that is
caused by bodily injury, birth defect or illness and, without limiting the generality of
the foregoing, includes diabetes mellitus, epilepsy, a brain injury, any degree of paralysis,
amputation, lack of physical co-ordination, blindness or visual impediment, deafness or
hearing impediment, muteness or speech impediment, or physical reliance on a guide

dog or other animal or on a wheelchair or other remedial appliance or device,
(b) acondition of mental impairment or a developmental disability,

(c) alearning disability, or a dysfunction in one or more of the processes involved in

understanding or using symbols or spoken language,
(d) a mental disorder, or

(e) an injury or disability for which benefits were claimed or received under the
insurance plan established under the Workplace Safety and Insurance Act, 1997;
(“handicap”).*®

Although not specifically mentioned in the list above, the 2016 OHRC Policy notes that environ-
mental sensitivities may also be included in the definition of disability when interpreting and applying
the Code provisions.** Environmental sensitivities “can flare up from one day to the next, resulting in
significant impairment to a person’s health and capacity to function, while at other times this disability

may be entirely non-evident.”*
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Whether or not a person is discriminated against because of a disability depends on stretching our
understanding of disability beyond the Code. The 2016 OHRC Policy notes that a definition must
include “both present and past conditions” and both perceived and anticipated disabilities.*s This
broader interpretation considers how beliefs about a person’s disability can shape social understandings
of someone’s current circumstances, but also create assumptions “that they will eventually develop a
disability, become a burden, pose a risk, and/or require accommodation.”*¢

Like BC, Ontario’s Code protects and promotes equal rights and opportunities for people to live free
from discrimination.*” The Ontario Code aims to foster equal treatment and respect for people with-
out discrimination because of their race, ancestry, place of origin, colour, ethnic origin, citizenship,
creed, sex, sexual orientation, gender identity, gender expression, age, marital status, family status, or
disability.** The Ontario Code also clarifies that a disability does not have to be permanent to qualify
for protection under the law.* The Ontario Human Rights Tribunal has also recently explained that
a definition of disability should be interpreted broadly, with a view to ensuring any new interpretation
does not render the Ontario Code definition meaningless.**

4.7 BUILDING CAPACITY THROUGH HUMAN RIGHTS ACCOMMODATION

If a person’s capacity to decide is called into question because they live with a disability, they may be
vulnerable to losing their right to participate in an activity or to receive necessary services. They may
face barriers to accessing facilities or, in the case of investing, may not receive the necessary support
to take part in the investment process. Reasons for failing to provide adequate accommodations vary.
‘They may stem from societal assumptions about the relationship between a person’s disability and their
capacity to decide. Or from a service provider’s inability to understand or identify suitable accommo-
dations that could enhance participation.

As discussed earlier, how a person experiences disability is informed both by the actual limitations it
may impose, and by the social and environmental assumptions or barriers they encounter.*? The courts
have long held that discrimination can stem from a person’s action, or inaction, in each situation. As
La Forest ] states, “it is the failure to make reasonable accommodation, to fine-tune society so that its
structures and assumptions do not result in the relegation and banishment of disabled persons from
participation, which results in discrimination.”*?

To avoid discrimination, service delivery models and policies must develop accommodations that
reflect “how people with disabilities define their own experiences and related needs [...].”* There
is a positive obligation on service providers to design accommodation polices and practices through
an inclusive lens that reflects “the needs of people from diverse backgrounds, with a range of unique
identities.”®* As Kerzner writes:

People plan their lives on the basis that they have a right to live as they choose. In contrast,
an individual who has been found to be legally incapable does not have the freedom to make
his/her personal choices; decisions are imposed by others. Reasonable accommodation is

required to avoid such differential treatment. It maximizes a person’s right to prove his/her
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ability to make capable decisions, demonstrate his/her capacity to others and thus exercise

legal capacity on an equal basis with others.*”

'The Ontario Code also includes a duty to accommodate a person living with a disability “before finding
that a person is incapable of fulfilling an essential duty or requirement due to disability. This applies in
respect of services, employment, housing accommodation, contracts and vocational services.”* The
Preamble to the Ontario Code ofters the following guidance to help inform the duty to accommodate:

* [R]ecognition of the inherent dignity and the equal and inalienable rights of all members
of the human family is the foundation of freedom, justice and peace in the world and is
in accord with the Universal Declaration of Human Rights as proclaimed by the United

Nations; and

* [I]tis public policy in Ontario to recognize the dignity and worth of every person and to
provide for equal rights and opportunities without discrimination that is contrary to law,
and having as its aim the creation of a climate of understanding and mutual respect for
the dignity and worth of each person so that each person feels a part of the community
and able to contribute fully to the development and well-being of the community and

the Province.*”

Three overarching principles emerge for the duty to accommodate: 1) respect for dignity; 2) individ-
ualization; and 3) integration and full participation.”® Below is a summary of the three principles,
and their application in the context of enhancing a person’s capacity to participate in the invest-
ment process.

4.7.1 Respect for Dignity

People living with a disability are entitled to respect for their rights to meaningful participation in
society. In the context of the duty to accommodate, the principle requires that service providers do
provide accommodations that recognize a person’s “self-respect, self-worth and inherent worth as a
human being.”*” This includes consideration over how physical, psychological, or other barriers can

be addressed, the point of undue hardship.’

The 2014 OHRC Policy notes that respect for dignity in accommodation means providing supports
and measures that minimally interfere with a person’s right to make life choices.”®! The goals of partic-
ipation and meaningful engagement lie at the core of this principle.

4.7.2 Individualization

The principle of individualization recognizes and respects that each person living with a disability
has their own set of unique challenges and opportunities to be supported to participate in society.
As the 2014 OHRC Policy states, “[t]here is no set formula for accommodating people identified by
Code grounds.”" Service providers need to consider an individual’s own experience with access to
services and develop accommodation practices that can evolve or shift to meet changing individual
needs over time.>

Inclusive Investing: Respecting the Rights of Vulnerable Investors through Supported Decision-Making

4.7.3 Integration and Full Participation

The third principle recognizes that fulfilling a duty to accommodate, up to the point of undue hard-
ship, requires efforts to maximize “a person’s integration and full participation. Achieving integration
and full participation requires barrier-free and inclusive design and removing existing barriers.”"
'The principle of individuation also applies in this context, in that service providers may need to adopt
different or special measures to respond to a person’s unique accommodation needs. However, the goals

remain the same—foster participation, meaningful engagement, and respect for dignity.

4.8 THE 2017 LAW COMMISSION OF ONTARIO REPORT

'The 2017 LCO Report recognized the importance of creating an opportunity for accommodation in
the context of offering services to people who may live with different abilities.®® Appreciating that
the law does not yet offer sufficient guidance on applying this duty to the use of legal capacity tests by
service providers, the report suggests, at a minimum, service providers can consider modifications to
“methods of communication, or the timing or environment surrounding the service”as ways to support
accommodation in this context.” The report also suggests, as a separate type of accommodation, that
where explanations and assistance from a trusted person enable an individual to meet the test for legal
capacity, these may also be appropriate accommodations.”"” However, the report notes appropriate
cautions must be taken to ensure others are not “speaking for” the person receiving accommodation.”®

Discussion of the 2017 LCO Report’s specific recommendations related to decision-making support
is set out in Chapter 5 of this study paper.

4.9 THE CONCEPT OF SUPPORT

In Ontario, there is currently no specific statutory language that speaks to how a person receives help
or support to make financial decisions. If a person receives support, they do so informally or under a
substitute decision-making relationship (e.g. Power of Attorney, statutory property guardianship, or
court-ordered guardianship).

Despite no formal recognition for support in Ontario’s SD4, the purpose and language of the stat-
ute contemplates using alternatives to substitute decision-making to support inclusion in the deci-
sion-making process. In its second reading before the Ontario Legislature, the SDA was introduced
as a statute that recognizes a person’s fundamental Charter rights to life, liberty, and security of the
person, and the right not to be deprived of them.* Although the Act specifically recognizes substitute
decision-making relationships, this is not necessarily meant to be the default approach. Rather, Hon
Hampton stated that:

[S]ubstitute decisions are a last resort. People must, if possible, make their own decisions.
There must be support for people who can, with assistance, make their own decisions. There must
be advocacy to empower people to have their wishes heard. In proceeding with legislation of

this kind, it is vital that we base our decisions on the fundamental principles of our law.**°
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Furthermore, Hon Cordiano made clear that while the SDA says substitute measures, like a guardian,
may be necessary in cases where capacity is at issue, these options should be exercised with caution.

More specifically, his position was that guardianship:

[...] should not be used unless we have exhausted all other measures, because as I said
earlier, it is fundamental for a person to have the right of self-determination. We should s
not be quick to judge a person incompetent or incapable of making his or her own decisions

until we have exhausted all other avenues.>!!

The SDA reflects this approach in section 22(3) which states that a guardian is only appointed once
512

less restrictive decision-making alternatives are taken.

In grappling with the notion that a person could have limited capacity to decide in one aspect of
their lives, but stronger capacity in others with support from family, questions arose over how to -’

, CHAPTERS - <

Understanding Supported
DecisionzMaking -

Although the SDA does not yet formally recognize or define support in the context of supported or B
e

qualify or define support. How much support is too much? And is it necessary to declare a person
incapable if enough support exists from family or friends of the person? These were among some of
the questions posed at the time the SDA was introduced. It was also recognized that court-ordered

)

guardianship “should not be ordered easily”, as it effectively removes a person’s “fundamental right to

self-determination.”™®

substitute decision-making, a substitute acting under their authority can advocate for and promote the
decision-making autonomy and self-determination of the adult. There are also specific duties assigned
to substitute decision-makers under the SDA that enable them to use supportive practices, such as

. .. . .. . . .. This chapter outlines:
encouraging the adult to participate in the decision-making process. Another example is explaining a P

person’s legal rights and options to ensure their wishes are known in each decision-making situation.”** .

An introduction to the concept of supported decision-making, including its origins in
disability rights legislation and policy;

¢ The use of support in Canadian law, specifically BC and Ontario;

* A general meaning of supported decision-making and a description of the supporter’s role;
* 'The difference between supported and substitute decision-making; and

* Supported decision-making in the context of making investment decisions.

Many people living with difterent abilities function well in the community, sometimes with the
support of others. This support may come from accommodations offered from service providers, other
professionals, or friends, family, and other trusted people in their lives. These supported decision-mak-
ing relationships can be adequate to support investor activities as well. People who want to meaning-
fully participate in their investment decisions may be able to instruct an investment advisor with the
help of a supporter. But the concept of supported decision-making, and how to reconcile this practice
with legitimate concerns about risk and liability for decisions, remains unclear for service providers.

Currently, lack of knowledge about support for decision-making in the investment sector, and uncer-
tainty about the legal relationships involved, inhibits enhanced use of supported decision-making in
this context. The purpose of this chapter is to introduce the concept of supported decision-making,
and how it can apply in the investment process.
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5.1 SUPPORTED DECISION-MAKING: WHAT IS IT?

To date, there is neither a single definition for, nor a universally accepted understanding of, supported
decision-making. As said earlier in this study paper, and outlined in this chapter, there are many differ-
ent approaches to understanding and describing what supported decision-making is. Defining what
this concept means depends on several factors, including the legal language of each jurisdiction, the
criteria used to describe the role of the supporter, how the person receiving support defines it for them-
selves, and whether a legal document is required or used in the process. Just like there is no universal
definition for supported decision-making, so too is there a lack of consensus on what it means to
support a person’s decision-making process.

'The purpose of this study paper, and specifically this chapter, is to set out some of the overarching
concepts of supported decision-making from the research, identify some of the different approaches
to understanding this concept, and highlight some of the key characteristics that assist in describing
it in the context of investing. The diagram below illustrates the different ways a person is supported in
decision-making, based on research and consultation for this project.

Diagram 4: Types of Assistance Provided by Supportive Decision-Makers

Communicate Advice  Translate and Explain

Ask Questions Gather
Information
Advocate Take Notes

Help Implement
a Decision

Supported decision-making is generally described as “an alternative to substitute decision-mak-
ing”.°¥* Although not set out in legislation, research suggests that supporters support an adult by
helping them to:

* Understand the issues involved in a decision;

* Understand the consequences of a decision;

*  Access the appropriate assistance or information needed to make a decision;

* Express their views and act as interpreter where needed,

* Have their wishes be heard by an institution or individual;

* Help another individual or institution appreciate that the adult is a person with needs,
rights, values, preferences and goals [...].51
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The type of supports listed above are only some examples of how a person can receive help to help
make investment decisions. A supporter may also support an adult by showing that they:

* Respect and value the supported person’s autonomy and dignity.
*  Know the supported person’s goals, values and preferences.

* Respect the individual decision[-]making style of the supported person and recognize
when and how support may be offered.

* [Formed] a trusting relationship with the supported person.

* [Are] willing in the role of supporter, to fulfil their duty to the supported person, and not
use this role as a way of advancing their own interests or any other person’s interests.

+ [Can] spend as much time as is required to support a person make each decision.*”

To better understand what supported decision-making is, in the context of investing, it is helpful to
first consider its origins, and the overall purpose it is meant to fulfill.

5.1.1 The Origin of Support for Decision-Making in Canada

There is a long-standing commitment within the Canadian disability community to recognize,
promote, and protect the rights of people living with different abilities to make life decisions. Canada
is often credited as being the first country to uphold the link between support and a person’s capacity to
make decisions because of the historical efforts within the disability community to change perceptions
about how people make decisions.

Over 20 years ago “disability organisations in Canada conceived of supported decision-making as a way
to overcome the barriers that prevented people with intellectual disabilities from being self-determin-
ing citizens.”'® Disability advocates across the country raised awareness about the risk people living
with a disability face to losing their legal capacity based on societal barriers or assumptions related to
their ability, or inability, to participate in the decision-making process.’” This movement represented a
call to state actors to change perceptions about disability and decision-making; to modernize law and

policy to incorporate a lens of support to foster inclusion in the decision-making process.

5.1.2 Social Model of Decision-Making

In adopting a lens of supporting decision-making, it is helpful to consider that a person’s decisions,
regardless of their mental, physical, or other abilities, are often not made in a vacuum. Rather, decisions
are often made socially, with people seeking out and relying upon some degree of support or assistance
from others to make, communicate, and implement their decisions.”*® Whether that support comes
from personal relationships with family or friends, or through learned advice from professional agen-
cies and associations, supported decision-making “recognizes the way in which most adults function
in their everyday lives”.”*! As Gordon characterized early on:

In complex, postindustrial and postmodern societies there is a high level of dependency
upon the skills, acumen, ability, and knowledge of others when a variety of decisions are

to be made. Many individuals use accountants and investment brokers, some purchase the
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services of lawyers, others seek the counsel of members of the clergy [...] Assistance is
sought because the adult faces a decision (or decisions) that require both an understanding
and an appreciation of the consequences of a choice or option [...] or because he or she
needs a skilled agent to carry out certain tasks [...] Most adults, when asked to reflect upon
normal decision-making practices in their daily lives, usually realize the extent to which
they engage in interdependent decision-making. Importantly, this interdependence is not

seen as indicative of mental incapability.>*?

As many authors note, supported decision-making reflects the social practice of how people make life
decisions.’ It recognizes that “[e]verybody needs support from others in making important as well as
less important decisions concerning different areas of life.”>* The need for support in decision-mak-
ing is not unique to people living with a disability; instead it is an inherent practice that everyone
relies upon, to some degree, when facing important life choices. As the Mental Disability Advocacy
Centre states:

[W e all need the knowledge and expertise of people around us because we do not have
all the talents and skills which are relevant to make every kind of decision possible in life
[...]. The type and amount of assistance which we all, as individuals, need when making
decisions and choices can be different, but in reality we all make choices and decisions

based on the supported decision-making model.’?

The goal of a support-based model for decision-making is to reduce the risk of people living with a
disability losing their “voice in their own life.”>* Incorporating support, a practice considered common
to everyone who makes life choices, into decision-making for people “with significant support needs
or those who do not communicate or express themselves in ways that are easily understood by others”
creates an equal opportunity for people to remain meaningfully engaged in the decision-making
process.”” Developing formal recognition of this practice was seen as a critical shift in law and policy

away from a paternalistic lens to disability, and towards a rights-based approach to decision-making.

5.2 SUPPORTED DECISION-MAKING IN CANADIAN LAW

Depending on the jurisdiction, supportive practices in decision-making may occur either informally,
between the person receiving support and the supporters that they have a close connection with, or
formally by written agreements that set out the authority and types of decisions a supporter or substi-
tute can help with. The support provided in both types of relationships will vary.

Gordon tells us that the concept of using support in decision-making in Canada can be traced as far
back as 1866 when the court could appoint a “judicial adviser” in place of a guardian for people who
were considered to be of “weak intellect or inclined to prodigality [...] arousing the fear that he would
dispose of his property”.*® Gordon notes that this option still exists in Quebec law.*’

Kerzner tell us that “[sJupports and supported decision-making are recognized in Canadian legislation
in three ways:

1. Supporters legislatively granted legal recognition to assist with decision-making
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a. Legislation which allows an individual to appoint support people to assist

with decision-making (e.g. British Columbia, Yukon Territory and Alberta);

b. Legislation which allows a court to appoint support people to assist an

individual with decision-making (e.g. Saskatchewan, Alberta and Quebec);

2. Legislation which requires government to provide or arrange for the provision of
supports where this would assist a person to demonstrate their capacity to make

decisions (e.g. Manitoba); and

3. Legislative requirement not to appoint a guardian or co-decision-maker
if less restrictive alternatives exist, including supports (e.g. Ontario and

Saskatchewan).”3°

It falls outside the scope of this study paper to engage in a comprehensive review of the law on
supported decision-making across Canada.*! What follows in this chapter is an overview of how
support is used, formally or informally, for investment decision-making in BC and Ontario.

5.2.1 British Columbia

BC’s interest in supported decision-making began with efforts by the disability community in the
1990s.532'The goal was to shift law and practice away from the view of decision-making as an indepen-
dent activity, to instead reflect “the interdependent nature of decision-making.”* Much of the work
in this area is summarized in a 1992 discussion paper by a provincial joint working committee.”* The

committee suggested “a new approach to providing adults with support, assistance and protection”

based on an entitlement to “receive the most effective but the least restrictive, least intrusive, and least
stigmatizing form of assistance, support or protection when they are unable to act independently, or
interdependently care for themselves or their property and financial affairs.””* The intent was to “form

the basis of new adult guardianship legislation, procedures and policies.”

BC’s RAA is recognized as the first stand-alone regime “to provide a legal basis for supported deci-
sion-making and provided a true, legally binding alternative for guardianship or other forms of substi-
tuted decision-making.”3” The purpose of the RAA is set out in section 2 of the Act, as follows:

[T]o provide a mechanism (a) to allow adults to arrange in advance how, when and by
whom, decisions about their health care or personal care, the routine management of
their financial affairs, or other matters will be made if they become incapable of making
decisions independently, and (b) to avoid the need for the court to appoint someone to help
adults make decisions, or someone to make decisions for adults, when they are incapable of

making decisions independently.**

As set out in Chapter 3 of this study paper, the RA44 authorizes an adult to make an agreement with
another person they trust to receive help to make decisions, or to have that person make decisions on
their behalf. By virtue of a presumption of capacity inherent in the R44, BC’s legislation allows the
adult and their representative to work together, without the need for court approval, to decide the level
and extent of support used. In all circumstances, the support provided by the representative must be

done “honestly, in good faith, and with the care, skill, and diligence of a reasonably prudent person.”*
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The Act uses the term “help”in place of support but does not define it. However, we do know from the
RAA that, when a person helps an adult, they must:

(a) consult, to the extent reasonable, with the adult to determine his or her

current wishes, and

(b) comply with those wishes if it is reasonable to do so0.>*

'The RAA does not provide a specific model or framework for how a representative meets the threshold
for reasonableness when consulting with the adult, nor how to decide whether complying with the
adult’s wishes is reasonable in each instance. What is reasonable is left open for interpretation; it will
depend on the context of the decision being made, and whether the adult’s instructions or expressed
wishes, beliefs, or values are known to the representative at the time the decision is made. Absent any
knowledge of such beliefs or values, only then may a representative act according to what is in the
adult’s best interests.”!

The RAA sets a lower capacity requirement to make a representation agreement without regard
to disability.”*? The 2014 Lived Experiences Report notes that this feature sets it apart from other
supported decision-making laws, and is considered a strength of BC’s approach:

[...] many disability rights activists view [the Act] as “normalizing” insofar as it neither
singles out nor excludes [people with disabilities] as a group. For many members of the
disability rights community, part of the advantage of representation agreements is that they
are not disability-specific, and they do not marginalize persons with challenges. They are
broad documents that any adult can use in order to nominate a substitute [or supportive]
decision-maker and to make their wishes known. An empowerment and normalization

theory underlies representation agreements.”*

When the RAA test for capacity was introduced, the reactions were a mix of “joy and relief to some
supporters of the regime, and trepidation and rejection by others.”* The 2014 Lived Experiences
Report notes that:

For the supporters of the new system, moving to a functional capacity test that enumerates
such subjective terms as “feelings of approval” or a relationship “characterized by trust”
bring the legislative system into the circles of support and the reality of engaging with some

members of the community of persons with intellectual disabilities. For critics, these terms

are unquantifiable, easy to say but nearly impossible to interpret in reality, and represent
such a “low” level of capacity that representation agreements might put people with

capacity challenges at greater risk of abuse.”*

'The risks mentioned in the 2014 report summarize related concerns learned in the research and
consultation for this project. For example, for adults who may be subject to undue influence from
supported or substitute decision-makers, they may feel pressured into making, revoking, or re-making
a representation agreement (RA7). With no statutory requirement to make an RA7 with a lawyer or
notary, there may be no opportunity for a trained professional to evaluate an adult’s capacity to execute

or amend an RA7.
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5.2.2 Ontario

As stated in Chapter 4 of this study paper, Ontario’s legislation incorporates opportunities for support-
ive practices in its substitute decision-making model tracing back to the 1980s. Two publications,
known as the Fram Report** and the Weissub Report,”* played an important role in shaping Ontario’s
substitute decision-making laws. A key concern stemming from the Fram Report findings is that,
absent suitable safeguards, more intrusive forms of substitute decision-making (like guardianship or
conservatorship) could be used either inappropriately or indiscriminately.’* A third study, known as
the O’Sullivan Report, went on to note that reasons for use of more restrictive guardianship measures

may be the result of abuse or undue influence, or well-intentioned but overprotective supporters.**

These early efforts to consider how supportive practices could be built into the existing substitute
decision-making regime resulted in the SDA taking a “modern and carefully thought-out” approach
to substitute-decision-making.”" As outlined in Chapter 4 of this study paper, Ontario’s SDA and
human rights code have placed a duty on substitute decision-makers and service providers to support
adults living with different decision-making capacity to meaningfully participate in the decision-mak-
ing process.

5.3 THE 2014 LCO REPORT: CAPACITY AND THE RDSP

In 2014, and as a follow-up to the 2011 Federal Government review of the RDSP>!, the Law
Commission of Ontario published a report on capacity and the RDSP.>? 'The focus of the report was
to consider how adults living with a disability could meaningfully participate in the RDSP program.
The LCO 2014 report sets out a process for an adult living with a disability, and who does not have
an attorney or guardian for property, to appoint a legal representative to open and manage an RDSP
on their behalf.’** The legal representative would have the same duties as an attorney for property,
including a requirement that the adult be encouraged to participate in decision-making to the best of

their ability.

Among the recommendations in the report is a suggestion to use the definition of legal capacity to
grant a power of attorney at common law as a baseline for criteria to appoint a legal representative
to manage the RDSP.*** Alternatively, and to support a more flexible approach to a capacity test, the
LCO 2014 Report points to BC’s RAA section 8 criteria and the POA safeguards under the SDA as
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another possibility.

5.4 THE 2017 LCO REPORT

'The proposition that Ontario’s laws on capacity and decision-making should give formal recognition
to supported decision-making was reviewed for the 2017 LCO Report, and in its earlier consultation
for that project.”*® Although the LCO did not make recommendations to amend Ontario legislation
to formally recognize supported decision-making, it did uphold the need to use the least restrictive
approach possible.>” The report also acknowledged that accountability for decision-making should
reasonably apply to the person making the decision, even if they receive assistance or support from
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someone to do so.”*® This is distinguishable from situations where another person is the one weighing
the options and consequences of a choice. When this happens, and even if the values and preferences
of the person impacted by the decision are considered, the accountability rests with the person actually

making the choice.”’

In the context of support and decision-making, the 2017 LCO Report also proposed two changes to
its legal decision-making framework to strengthen autonomy-enhancing decision-making practices,
namely: 1) support authorizations, and 2) network decision-making.**

5.4.1 Support Authorizations

The 2017 LCO Report considered the use of support authorizations as one approach to formally incor-
porating supported decision-making into practice. The report notes that Alberta’s Adult Guardianship
and Trusteeship Act applies a three-tiered approach to supported and substitute decision-making.*!
Alberta law allows a person to create a support relationship through a supported decision-making
authorization. Under a support authorization, “supporters are prohibited from making decisions on
behalf of an adult. Decisions made or communicated with assistance are considered a decision of
the adult.”

To make a supported decision-making authorization, an adult needs to show that they understand the
nature and effect of it.*®* A person granted authority under a supported decision-making authorization
is called a “supporter” and may be authorized by an adult to do one or more of the following:

a)  toaccess, collect or obtain or assist the adult in accessing, collecting or obtaining
from any person any information that is relevant to the decision and to assist the

adult in understanding the information;
b)  to assist the adult in making the decision;

¢)  tocommunicate or assist the adult in communicating the decision to

other persons.®**

Any decision made with the assistance of a supporter under a support authorization is a decision of
the adult who receives support, unless a person has reasonable grounds to believe that a supporter has

exercised undue influence, or there is fraud or misrepresentation at play.”

The 2017 LCO Report notes that “support authorizations, if properly structured, provide an accessible
means of addressing the needs of some persons who currently have no alternatives to guardianship.”*
Bearing in mind the concerns about potential undue influence, fraud, or misrepresentation, the LCO
proposed the following enhancements to the existing model:

* 'The threshold for legal capacity to create an authorization be “the ability to understand
and appreciate the nature of the agreement”;
* Use of a standard form agreement to create support authorizations;

* Focus on concrete, day-to-day decision. Support authorizations are not intended
for decisions that involve significant assets or complex issues because of potential
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for abuse and the level of risk involved. They are meant for both personal care and
property management;

*  Clear duties for supporters to address concerns of misuse or abuse and harmonize duties
with duties for attorneys under powers of attorney;

* Mandatory appointment of a monitor who is not a family member or a person who is in a
position of a conflict of interest.

* Duties and powers of supporters would include the following:

* maintaining the confidentiality of information received through the support
authorization;

* maintaining a personal relationship with the individual creating the authorization;
* keeping records with regards to their role;

* acting diligently, honestly, and in good faith;

* engaging with trusted family and friends; and

* acting in accordance with the aim of supporting the individual to make their
own decisions;

*  Supporters would also be responsible for gathering necessary information, providing
information, offering explanations, and assisting with communicating and implementing

the decision.*®’

5.4.2 Network Decision-Making

A key learning point from our research, and from the 2017 LCO Report, is that people who identify
as living with a disability often rely on networks of support to foster inclusion and engagement in
decision-making.>*® Key informants suggested using formal Microboards™ in BC as one such model
of what is otherwise known as network decision-making.

The 2017 LCO Report notes that network decision-making models have both formal and informal
recognition, depending on the jurisdiction. Many of its consultation participants said that the “creation
and maintenance [of networks] was extremely difficult.”® Of interest to the LCO is that the role of
the network creates two opportunities to enhance a person’s decision-making autonomy:

1. [I]t can potentially provide decision-making supports in a way that does not necessarily
require an assessment of legal capacity; and

2. [I]ncorporation provides a recognized and widely understood means of sharing legal
responsibility and accountability within a group, as opposed to a single individual. The

decision-making entity is itself accountable, rather than any single member.’

Recognizing the potential benefit of a power-in-numbers approach to decision-making, the 2017
LCO Report suggests this model could support a broader range of perspectives when weighing deci-
sion options, and provide useful monitoring of personal biases and assumptions that may prohibit a
person’s participation.”” However, the LCO notes an important characteristic of the network-based
model—it may not actually lead to enhanced supported decision-making practices since, arguably, a
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decision reached by a network is “not necessarily that of the individual alone, whether or not there is a

declaration of incapacity involved.””

Of interest to the LCO, and what lies behind its recommendation for further study of network models,
is that network decision-making could provide a process that is “supportive of the individual, includes
the person in the decision-making process, and respects [their] life goals and values.”™” The LCO
recommendation for further research. Piloting of a network decision-making model suggests includ-
ing the following elements:

* Three or more individuals who share responsibilities, at least one of whom is not a
family member;

* The person for whom the network is formed remains at the centre, protecting and
promoting their participation in the decision-making process, and adopting as its core
purpose the realization of the individual’s values and life goals; and

* It maintains a group process with the aim of collectively supporting a process that
advances the autonomy and the achievement of life goals for the person at the centre of
the network.””

As part of its recommendation, the LCO proposed that there should be formal requirements to create
a network, clarity on accountability and record-keeping processes, and a registration process with

annual filling criteria, among other considerations.””

'The 2017 LCO Report notes:

Ontario, like other common law jurisdictions, employs an approach to legal capacity and
decision-making based on substitute decision-making. Under the Substitute Decisions Act,
1992 (SDA) and Health Care Consent Act, 1996 (HCCA), where a person does not meet
the threshold for legal capacity and a decision is required, another person—a substitute
decision-maker (SDM)—will be in some way appointed to make that decision. In recent
years, the social model of disability, which locates disability within society rather than the
individual and focusses on social and environment[al] barriers to inclusion, has been more
widely accepted. As well, human rights approaches have continued to grow in influence
both internationally and domestically. In keeping with these evolutions, voices have
urged a re-examination of the substitute decision-making model and the development
of alternatives. The term ‘supported decision-making’ is often used to refer to these

alternatives.>’

In this context, the LCO has characterized supported decision-making as having two fundamental
aims or goals:

1. Avoid legal structures that stigmatize or separate from the mainstream individuals who
have difficulty in making decisions independently; and

2. Implement decision-making schemes that promote the abilities of individuals with
impairments that affect decision-making.>”’
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5.4.3 Putting the Goals of Supported Decision-Making into Practice

The LCO suggests one way to implement the goals of supported decision-making into practice is
through support authorizations.’”® These would allow one or more person, appointed by an adult
receiving support, to help with decision-making. Key features of support authorizations are:

a. Modified test for legal capacity. The adult decision-maker’s legal capacity is protected,
provided they can understand and appreciate the nature of the support authorization;

b. Standardized format. Creation of a support authorization must be done using a
mandatory and standardized form;

c. Clear accountability. Decisions made under a support authorization are the responsibility
of the supported adult. Supporters are required to comply with the responsibilities set out
in the legislation.*” Third parties can refuse to recognize a decision or decisions if there
are reasonable grounds to believe that there has been fraud, misrepresentation, or undue
influence by the supporter;

d. Requirement for a monitor. Support authorizations must include a monitor who is not a
family member and not in a position of conflict of interest.*®

Drawing on examples from other supported decision-making laws across Canada, the 2017 LCO
Report suggests support can come in many forms, such as:

accessing or obtaining information, or assisting the individual in doing so;

assisting with the decision-making process;

communicating or helping a person to communicate a decision to others;

helping to implement a decision;

advising the individual by providing relevant information and explanations; and

A A T o

ascertaining the wishes of the individual.*®'

The recommendations contained in the 2017 LCO Report encourage governments to consider how to
enhance decision-making autonomy in everyday practices. The report also suggests building in accom-
modation approaches, like the ones discussed in Chapter 4 of this study paper, into how we understand
and assess legal capacity more generally.

5.5 KEY PRINCIPLES

Even though there is no single model or definition of supported decision-making, there are some key
principles of this practice that set it apart from traditional substitute decision-making approaches.
We can begin to understand the difterences by first exploring the literal meaning of the terms used in
each instance.

'The term support, and in the context of helping someone make financial decisions, is generally defined
by a combination of the following:
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* Spiritual help; an instance of this. Also more generally: encouragement, emotional help,
mental comfort.

* A person or thing that provides assistance, backing, encouragement, or comfort; a
strengthener of a person’s spirits or resolution.

* 'The action of contributing to the success of something.*?

If we look to the term substitute we understand it involves a person being given authority by another
person to act on their behalf in their absence or when they lack decision-making capacity.*®

Support generally has to do with responding to the emotional, physical, mental, or practical needs
of another person to help them to successfully complete a task. A substitute takes on responsibility
for deciding on behalf of another person when that person is unable to do so. A shared goal emerges
from both roles—to successfully achieve an outcome or decision that is required in the circumstances.
However, the approach used in achieving that end is what sets both practices apart in important ways.

Moving from words into practice, Kohn, Blumenthal and Campbell summarize the practice of
supported decision-making as follows:

[...] supported decision-making occurs when an individual with cognitive challenges
is the ultimate decision-maker but is provided support from one or more persons who
explain issues to the individual and, where necessary, interpret the individual’s words and

behaviour to determine his or her preferences.®*

Support in decision-making is meant to help a person make decisions by clarifying information,
asking questions, communicating ideas or decisions, and sometimes implementing a person’s deci-
sion. As Browning notes, the following five principles are inherent in the practice of supported deci-
sion-making in Canada:

1. All people have a right to autonomy and determination;

2. All people are entitled to the presumption that they are capable of making decision and,
where necessary, to support and assistance in order to understand and make informed
decision on their own behalf;

3. 'The person [being supported] is at the centre of the decision-making process and their will
and preferences direct the process;

4. Support should be entered into freely, and must be free from abuse and undue
influence; and

5. Supported decision-making is about the process not outcomes.**

5.5.1 Building Support into Investment Decision-Making

Decisions made under a substitute model, even when done with involvement by the person who
appointed the substitute, are often driven by the outcome of the decision. The focus is to reach a
solution that reflects, as much as is reasonable in the circumstances, the best possible outcome that
supports the will and preferences of the person for whom the decision is made. As Browning notes,
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the challenge then becomes how to shift the focus of support to put the process of making the decision
at the forefront.

A challenge faced by investment advisors, and which the study paper and tools for this project discuss,
is to consider what supports may be required to facilitate decision-making for a person who has dimin-
ished capacity for investment decisions. What we heard from key informants for this project is that
everyone, regardless of whether they receive support to make decisions or not, has the freedom to make
decisions that may have negative outcomes. If we think about this in the context of investing, it means
that everyone, regardless of disability, has the right to make bad investment decisions. The challenge
then becomes how to ensure that even a bad investment choice does not cause harm such that a person
can no longer manage their everyday and future expenses.

While support is used to help a person continue to make their own decisions, with this comes a certain
degree of increased risk, depending on the decision being made. The consequences of a risky or poor
decision, under a supported decision-making framework, generally rest with the supported person.
Comparatively, and under a substitute decision-making model, the legal accountability is clearly that
of the substitute decision-maker.

Ahead of its 2017 Report, the LCO identified four common elements of supported decision-making
models.** While not universally agreed-upon, the elements are generally stated as follows:

1. Supported decision-making does not require a finding of incapacity. In contrast
to substitute decision-making, the focus of supported decision-making “is not on the
presence or lack of particular mental attributes, but on the supports and accommodations
that can be provided to assist individuals in exercising control over decisions that
affect them.”®

2. Insupported decision-making arrangements, legal responsibility for the decision
remains with the supported individual. “The supported individuals retain control over

their decisions, and those are decisions are theirs, and not their supporters’.”**

3. Supported decision-making arrangements are based on consent by the individual
who may require assistance when making decisions and choosing who will assist him
or her. Thus, they are voluntary relationships, and “must be entered into freely in order
to function.”®

4. Supported decision-making is based on relationships of trust and intimacy. “For
supported decision-making to function as envisioned, any supporter must have significant
personal knowledge of the individual, and must have the trust of the individual, to assist
her or him in understanding and putting into effect her or his values and preferences.”*°

5.5.2 Models Across Canada
'Three key differences exist among the statutory supported decision-making models in Canada:

1. Terminology. Different terminology is used to refer to the supportive decision-maker,
such as representative (British Columbia), associate decision-maker (Yukon), supporter
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(Alberta), and co-decision-maker (Alberta and Saskatchewan). Sometimes the same term
is used in different jurisdictions to denote a very difterent kind of relationship;

2. How arrangements are put in place, particularly how often court processes are required.
In BC and Yukon, supported decision-making relationships are exclusively created by
agreement between the adult and supportive decision-maker, without court intervention.
In Alberta, a kind of supported decision-making relationship is possible through either
agreement or court order. In Saskatchewan, formal supported decision-making is only
possible by court order; and

3. Scope of powers, particularly as to whether personal, health care or financial decisions
may be included in the arrangement.*' In BC, the representative may be granted the
power to help the adult make decisions about personal care, routine management
of financial affairs, instructing counsel, and some health care matters. In Yukon, the
legislation is silent about the types of decisions that may be included in a supported
decision-making agreement. In Alberta, the authority of a supporter (by agreement) and
co-decision-maker (by court order) is limited to personal matters, which, under the statute,
appears to capture health care decisions but not financial decisions. In Saskatchewan, the
powers of a co-decision-maker are extremely broad.

5.5.3 The UN CRPD

When Article 12 of the UN CRPD was passed, it called for the recognition by countries who signed
the CRPD that “persons with disabilities enjoy legal capacity on an equal basis with others in all
aspects of life.”

A key obligation set out in Article 12 is for Member States to “take appropriate measures o provide
access by persons with disabilities to the support they may require in exercising their legal capacity” > 'The UN
CRPD does not specifically define the term support. However, and after ratification of the CRPD, the
Office of the High Commissioner for Human Rights issued the following as a starting point:

Supported decision-making can take many forms. Those assisting a person may commu-
nicate the individual’s intentions to others or help him/her understand the choices at
hand. They may help others to realize that a person with significant disabilities is also a
person with a history, interests and aims in life, and is someone capable of exercising his/
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her legal capacity.

A 2014 General Comment to Article 12 of the UN CRPD provided some direction to countries
who signed the CRPD for how support should be provided.”® While the goal of Article 12 was to
see countries replace existing substitute decision-making regimes with supported decision-making
models, no framework or prescribed form was offered.

Countries who signed on to Article 12 have taken different approaches to incorporate the principles,
goals, and above-stated elements into either supported or substitute decision-making regimes. For
this reason, the above guidance does not on its own help to define support. Much of that depends
on whether the term has been adopted into legislation, and whether any provisions defer to least
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restrictive options for decision-making. But the 2014 General Comment does
encourage “an open-ended conceptualisation of support” that moves from definition

to guiding principles™®

5.5.4 Adapting Practice to Match Needs and Abilities

As stated earlier, the notion of support in decision-making is not a new concept.
People make decisions with support every day. The picture of support is different
for everyone, coloured by the wishes, goals, values, and people that help us make life
choices. Let us consider a decision about whether to rent an apartment or to purchase
a house. Many factors influence the choice that makes the most sense for us. Things
like cost, location, size, community, or proximity to services and supports are only a
small sampling of the numerous factors to consider. The input and ideas of those we
trust or care about may, in varying degrees, help us choose one option over another.>”

Often, whether we need or want support to decide is a matter of personal preference.
Support may simply be one of many tools to lead us closer to a decision, to shorten
the distance between option and choice. But people who live with different abilities,
or who face changes in their decision-making ability over time, may depend on a
degree of support from others to make life choices.””® In this case, support is necessary
to participate in the decision-making process. Without support, a person’s ability to

choose may be hindered or, in some cases, replaced by the decision of someone acting
on their behalf.

A principle-based approach to interpreting the UN CRPD suggests that support
in the context of how a person participates in the decision-making process is not
meant to be singularly defined. Rather, as de Bhailis and Flynn explain, support is
contextual, and depends largely on a person’s unique needs and decision-making
attributes.”” Support, in this sense, is best understood as a practice or set of activities
that enhance a person’s right to exercise their self-determination and decision-mak-
ing autonomy. How a person receives support, or how a country facilitates providing
support to people living with a disability, is guided by principles of what it means
to foster inclusion and reduce discrimination for people when exercising their legal
capacity in decision-making.

The Mental Disability Advocacy Centre tells us that anyone offering support to a
person so they can meaningfully participate in making life decisions should act with
an understanding and acceptance of the following principles:

* 'The person receiving support retains their full legal capacity;

* 'The person receiving support makes the decision. The role of supporter(s]
is to assist the person to reach their own decisions;

* 'There is a relationship of trust between the person making the decision
and the supporter[s];
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*  Support must occur with the free agreement of the adult and the supporter(s);
* 'There is usually a supporting group or network around the person making the decision;

* 'The role of supporter[s] is to assist the person making the decision to communicate their
intentions to others and help them understand the choices at hand; and

* Supporters are usually unpaid and could include friends, family, and/or members of

the community.*®

Often the people receiving support are adults who may have different decision-making abilities
because of circumstances related to intellectual disability (either from birth or as survivors of traumatic
brain injuries), the effects of dementia, or a combination of circumstances that impact their ability
to make life choices. Generally, supporters are often people “who respect and are committed to that
individual’s well-being.”*"

Supported decision-making is seen as a less intrusive legal alternative to guardianship by maintaining
“some protection for the vulnerable adult while honouring an individual’s right to choose who partic-
ipates in making decisions about issues that impact them, and reinforces the right to be part of that
decision-making process as well.”®? Research tells us that the absence of a prescribed definition for

support or supported decision-making allows for this practice to occur either informally or formally.*®®

5.6 SUPPORTED DECISION-MAKING FOR INVESTING

Past research on the subject tells us that, across Canada, there is limited research on the experience of
using supported decision-making for investment decisions. CCELs 2014 Lived Experiences Report
notes that a fundamental stumbling block to effective use of supported decision-making in the finan-
cial sector stems from concerns about the role of the supporter, the respective duties of care or fiduciary
responsibilities, undue influence, and the perceived lack of accountability on the part of the supporter
in the legal life of a potentially vulnerable adult. Below is a summary of the legal and practical chal-
lenges raised in the research that led to this project.

5.6.1 Investment Sector Concerns

Investment industry members and other financial professionals report a general lack of awareness of,
and discomfort with, supported decision-making. This section summarizes investment sector concerns
that arose from earlier research related to working with supported decision-makers. They are grouped
under two broad categories: legal concerns and practical challenges.

5.6.2 Legallssues

Taking Instructions

Financial institutions and other third parties struggle with what supported decision-making agree-
ments mean in terms who is responsible for the decision.®®* The system has been criticized for being
awkward and too imprecise in terms of who to take instructions from.*” Supportive decision-makers
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may be permitted to communicate directly with key people, such as investment advisors. Third parties
are much more familiar with substitute decision-making (e.g. powers of attorney or guardianship),and
these systems seem to be more “clear.”

Liability

Financial institutions and other third parties struggle with what supported decision-making agree-
ments mean in terms of their potential liability when relying on a supported decision.®® There are
some protections in the legislation. In Alberta, for example, a person may refuse to recognize a decision
made, communicated by, or with the assistance of a supporter as a supported decision if the person has
reasonable grounds to believe that the supporter exercised undue influence, or if there may be fraud or
misrepresentation on the part of the supporter.®” Further, in Alberta, no action can be taken against a
person who does anything in good faith and in reliance on a supported decision-making agreement.*

Scope of Supported Decision-Maker’s Powers

'The scope of a supporter’s powers varies across jurisdictions, particularly as to whether personal, health
care, or financial decisions may be included in the arrangement.®” This can create uncertainty and a
lack of clarity. In BC, a representative may be granted the power to help the adult make decisions
about personal care, routine management of financial affairs, instructing counsel, and some health
care matters. In Yukon, the legislation is silent about the types of decisions that may be included in a
supported decision-making agreement. In Alberta, the authority of a supporter (by agreement) and
co-decision-maker (by court order) is limited to personal matters, which, under the statute, appears
to capture health care decisions but not financial decisions. In Saskatchewan, the powers of a co-de-
cision-maker are extremely broad.*"°

Role of the Supported Decision-Maker

The role, or extent of involvement, of the supporter also varies across jurisdictions, again creating
uncertainty and a lack of clarity. Legislation uses vague language, enabling the supporter to do general
tasks such as “assist” and “advise.” This can make it difficult for financial institutions to determine the
appropriate level of involvement allowed, or needed, of a supporter.

Privacy and Access to Information

At law, legally appointed supported decision-makers may be entitled to access the adult’s personal
information, but access to information rights vary by jurisdiction. In Alberta, for example, supported
decision-makers can access the adult’s personal information, except financial information, that is
relevant to the decision.™ Given the lack of familiarity with formal supported decision-making
documents, and the importance of upholding privacy protections, financial institutions may feel
uncomfortable or resist providing a supporter with the adult’s personal financial information.
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Determining Capacity

Supported decision-making involves a concept of capacity that is novel in law, shifting away from the
traditional threshold of capacity needed to grant a power of attorney. In BC, for example, an adult may
make a standard representation agreement even if they are incapable of making a contract or managing
their health care, personal care, legal matters, or routine financial affairs.

While this statutory language “caused joy and relief to some,” it was initially met with “trepidation and
rejection” by others.®? For critics, the language “is unquantifiable, easy to say but nearly impossible to
interpret in reality and represent[s] such a ‘low’level of capacity that representation agreements might

put people with capacity challenges at greater risk of abuse.”**3

Risk of Financial Abuse

Supported decision-making arrangements may expose the supported adult to financial abuse. This risk
is present across the life course, and may increase in the later stages of life, especially if the adult has a
degenerative disease like dementia.

Generally speaking, different types of decisions are made at different stages of a person’s life.*"* For
instance, younger adults living with intellectual disabilities may be looking for positive ways to increase
their “ability to manage money, engage with employment opportunities and consider future options
for marriage or children.” In contrast, older people living with dementia “may be most concerned
about health and personal care planning, financial arrangements such as wills or use of life-long saved
assets.”®!® Supported decision-making may have initial value in the early months or years for people
living with dementia, but that value may deteriorate with their condition, and the formal support

arrangement “can become a tool of abuse.”*"”

There are some safeguards in the legislation. In BC, for example, representatives must act honestly, in

good faith, and with the care diligence and skill of a reasonably prudent person.*®

Oversight may be
provided by a monitor, who is an individual named in the representation agreement who must make
reasonable efforts to determine whether the representative is complying with their duties.®” But, there

remains some degree of uncertainty around the specific role and day-to-day functions of monitors.*?

In Yukon, the supporter must not exert undue influence upon the adult.®! But it may be difhicult to
obtain evidence of undue influence, as “decision-making practices are for the most part essentially

private and informal, and not the subject of documentation.”*?

5.6.3 Practical Challenges

Lack of Strong and Trusting Relationship

Financial institutions often feel uncomfortable dealing with formal supported decision-making docu-
ments, unless there is a strong relationship between the family and financial institution.®® Currently,
informal and formal support arrangements may work best when the family and third-party institu-
tion know and trust each other.®* We know from the 2017 Report on Vulnerable Investors that the
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relationship of trust between the advisor and adult investor is integral to how decisions are made. The
report notes various studies reveal:

The relationship between representatives and investors, regardless of age, is a spectrum
ranging from unconditional confidence and trust, to dealing with the registrant as a mere
order taker. Having said that, typically, advice is a recommendation upon which investors
place a great deal of reliance. [...] Overwhelmingly, participants put unconditional
confidence and trust in their advisor. Advisors are the main source of investment

information and most blindingly trust the advice they are given.®®

If the financial institution is unfamiliar with the adult investor and their supporter(s), the perceived
risk to the institution may be too high or uncomfortable, and the institution may be hesitant or unwill-
ing to rely on decisions made through this type of arrangement. This may pressure the family to resort
to substitute decision-making, such as guardianship. This outcome is often the very one the adult and
their supporters are trying to avoid.

Some groups may be more likely to lack a strong relationship with a financial institution. Recent
immigrants, refugees, and other newcomers might not have been in the community long enough to
have developed a strong relationship with an institution. One may develop over time, but in the early
stages, the family and institution may lack comfort and familiarity with each other.

Institutions may also feel uncomfortable if supporters are from out of town, or not actively and consis-
tently engaged in a circle or network of support. This may be the case, for example, when an adult
child occasionally visits their aging parent living with dementia to help with financial affairs and other
routine matters, or who provides decision-making support from a distance. Some may have no family
or friends who could be their supportive decision-maker. Others may initially have social networks but,

as they age, those relationships disappear.®*

Preference for Institution’s Own Forms

Financial institutions may prefer if clients use the institution’s own forms. In BC, for example, since
the process of creating a formal support arrangement can be difficult, expensive, and confusing,®”
especially if a lawyer is involved, families may feel pressure to sign the financial institution’s forms. This
may provide greater comfort for the institution, but it may have unintended consequences for the adult
investor and their supporters, such as invalidating an existing supported decision-making agreement.

In BC and Yukon, supported decision-making relationships are exclusively created by agreement
between the adult and supporter, without court intervention. Financial institutions may prefer clients
to sign specific forms, or if the person living with a disability is capable, to complete power of attorney
forms prepared by the institution.

Multiple Supporters

Supported decision-making is generally not a two-person relationship. Rather, it often involves a

628

group or network of three or more people.®*® Even more, there may be other supporters within the

5 | Understanding Supported Decision-Making

123



124

adult’s network who are not formally named in the legal agreement. These scenarios can add complex-
ity and uncertainty for financial institutions and other third parties who are being asked to rely on the
supported decision.

Since supported and substitute decision-making systems currently co-exist in jurisdictions with formal
supported decision-making arrangements (like BC), a person may be acting as both a supporter (e.g.,
through a representation agreement) and a substitute decision-maker for property or finance (e.g.,
through a power of attorney). This can make it difficult for third parties to identify which capacity the
person is acting in, and the scope of their authorized powers.

Terminology Used to Denote Supporters

A further complicating factor is that the same terminology may be used to denote a very different kind
of relationship. In BC, for example, the RA44 allows an adult to appoint supported and substitute deci-
sion-makers. Both decision-makers are called representatives. So, a representative may be a supported
or substitute decision-maker, depending on the terms of the agreement. Across jurisdictions, different
terminology is used to refer to the supported decision-maker, such as representative (BC), associate
decision-maker (Yukon), supporter (Alberta), and co-decision-maker (Alberta and Saskatchewan).

Lack of Education and Training

Supported decision-making is more likely to be used when there is a great deal of education about
the system.®” Specifically, individuals and third parties, such as financial institutions, need practical
training to help them understand how to develop and encourage supportive practices that consider
some of the concerns outlined above.

If supported decision-making remains misunderstood, or the perceived risk to the financial institution
is too high or uncomfortable, supporters may be required to choose between not accessing the third-
party services or seek partial or full-scope substitute decision-making alternatives.

Canadian investment firms and their financial services representatives provide information and advice
to millions of investors across Canada. Many of these investors may be people who live with dementia
or an intellectual or developmental disability. Despite their unique needs and abilities, they share the
right to have full and meaningful participation in their investment decisions. And they all share an
interest in preserving their entitlement to have a role in how their finances are managed.

The ability to make meaningful life choices is a fundamental tenet of what it means to be a participat-
ing individual in society. Similarly, decisions about how our money is managed as we age is of equal
significance.®® In looking back at Article 12 of the UN CRPD, the goal is to ensure a person in need
of support receives the assistance required to retain their capacity to participate in the decision-mak-
ing process. It attempts to do away with the long-standing presumptions that people with disabilities
cannot participate fully and eftectively in the decision-making process.

At law, legally appointed supporters are entitled to access the decision-maker’s personal information
and may be permitted to communicate directly with key people, such as investment advisors, landlords,
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physicians, social workers, bank or credit union staff, or staff administering government benefits and
pensions. Consultations for this study paper revealed that how support is defined and the role of the
supporter largely depend on what support means to the person receiving it.

In the context of who provides support in the investment relationship, it is important to note that,
under BC’s R4, a representative “may delegate to a qualified investment specialist, including a mutual
fund manager, all or part of the representative’s authority with respect to investment matters.”* This
enables a person to hire an advisor to manage their investments. The role of the adult in this situa-
tion would be to answer questions so that the investment advisor knows what the needs, preferences,
financial circumstances, and risk tolerances are. A qualified investment specialist is specifically defined
under section 4 of the RAR.%%

With this in mind, and in working with clients who have different abilities, the investment advisor
may need to help a client in the decision-making process, including ascertaining what their beliefs and
wishes are as they relate to the required investment decision. This can be done in situations where the
adult does not necessarily have an in-depth understanding of the details of the underlying investments.
Rather, the understanding surrounds making sure that the management of the funds reflect the adult’s
beliefs and wishes.

Also important to note is that supported decision-making is not just an alternative to guardianship
for people living with a disability. Rather, the HCC Report highlights that “supported decision-mak-
ing may be a good option for some people living with dementia who have diminished capacity for
independent decision-making.”®3 As the demand for supported decision-making increases,and more
jurisdictions consider implementing supported decision-making legislation, there is a significant need
to better understand the nature of the legal relationship between an adult and a supporter, and to clar-
ify the role of the investment advisor vis-a-vis the adult client generally.

'The nature of supporter appointments, and the legal relationships that they create, raise several legal
and practical issues for the adults seeking to make investment decisions, their supporters, and the
investment advisors who must comply with their professional obligations.
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CHAPTER 6

_anada’s Investment

My experience is most people do not understand investing at all.

— Investment Professional

This chapter outlines:

An introduction to investing, including common investment terms and general and
specific products, including those available to people living with a disability;

The element of risk in the investment process;

An overview of the Canadian investment regulatory structure and key regulatory
obligations and standards of practice that relate to investment services, including
suitability obligations, polices, guidance, and professional codes;

Reporting obligations of investment industry professionals; and

Current initiatives within the investment sector on working with vulnerable investors.

6.1 INTRODUCTIONTO INVESTING

Canada’s investment landscape is as complex and diverse as the community of people it serves.

People’s investment knowledge and experience varies, in large part because people interpret the

meaning of “investment” in different ways. Some understand investments to include everything

from tax-free savings accounts (TFSA) to mutual funds, stocks, and bonds. Others see it as a high-

stakes activity restricted only to people of high-net worth, involving complex market trades and
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portfolio management. The truth is the practice of investing incorporates all the
above. Depending on the amount of funds available, the purpose of an investment,
and our preferences over the type of product we feel most comfortable with, we may
participate in the investment process to varying degrees.

6.1.1 The Difference Between Savings and Investing

Consultation findings suggest that unless someone has participated in the investment
process throughout their life, often people do not understand what it means to invest,
or sometimes they do not realize they have investments. Even if they appreciate the
concept of setting aside an amount of money for future use, they may not consider
this to be investing, nor appreciate the associated risks and benefits of this activity.
Sometimes savings is confused with investing because the practices seem similar,
albeit with some important difterences.

The BC Securities Commission tells us that, simply put, “saving means putting money
aside gradually for purchases and emergencies.”®* Money put into a savings account
will gradually grow over time through accumulation of interest. Saving money in a
typical bank account will allow you to earn interest and make small gains on your
deposit later. This activity involves little to no risk.

Although the practice of saving and investing seem intuitively similar, there are
important characteristics that set them apart. With a savings account, there is rela-
tively little to no risk that the amount saved will decrease in value. A person who
puts $500 into a savings account today can generally expect that the same $500 will
be available on a future date, as and when they need it. Savings products are often
tailored to individual spending habits, and with little to no cost to set up or maintain.

On the other hand, the term invest means putting money into an asset (something
that holds the money) so that the money can grow over time.®* The term investment
is generally understood to mean “[t]he use of money or capital to purchase an asset
or assets (such as property, stocks, bonds, etc.), in the expectation of earning income
or profit over time.”** Investing money involves choosing a product or investment
option that a person thinks will help to generate income or growth in the future.

Investments can be used for short-term goals, such as to pay for a vacation or special
purchase, or for a long-term commitment to purchase a house, purchase a car, pay for
education, or use for retirement. Decisions made about how and where to invest is a
critical component of achieving these goals.

Savings

An amount of money set
aside, usually into a savings
account, for purchases or
emergencies. Involves little
to noriskand can earn some
interest over time.

Investing

An amount of money used
to purchase one or more in-
vestment products to earn
higher interest over a longer
period. More risk involved,
with a goal of increasing a
person’s future wealth.
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Difference Between Savings and Investing—A Primer

Savings Investing

Savings account or guaranteed income certificate Bonds, stocks, mutual funds, etc.

a closer look at different investment options, this section describes some key investment terms used
throughout this study paper. The terms reflect a distinct meaning or concept in the context of the
investment relationship or process. The list of definitions in this section is not exhaustive; but it serves
as a useful background for the reader. Anyone already familiar with these terms can move on to the

(GIO)

Low to high risk of loss of funds, depending on

Little to no risk of loss of funds

Minimal gain (low to moderate interest)

Money is available when you need it Complex product options

Little to no cost to maintain savings account Managed by professionals or self-directed
*  Goal = keep money safe *  Goal =make money over time

investment product purchased
Potential for high gain (higher interest)

To some extent, savings is an introductory form of investing. Although the practice of investing uses
the same concept of putting money away for future use, the key distinction between the two is risk.
Money put into a savings account remains in place for when a person needs it. In this sense, savings
helps people to keep their money safe, with some potential for small growth. Funds are easily accessible
for when people need it. Investing, on the other hand, is money put into an investment product, like a
mutual fund or stock, for higher, long-term growth, with a risk that money could be lost.

Sometimes people may not realize they are participating in the investment process. Take a TFSA for
example, which has both a cash savings and investment option. A TFSA allows people to save money
using either the cash account or investments (stocks, bonds, mutual funds, etc.). Money earned on the
original invested amount is tax-free. Money can be taken out of a TFSA at any time, with all with-
drawals done tax-free as well. Although the account is called a “tax-free savings account” it has the
added benefit of potential for higher growth over time because people can use investment products to
grow their savings.

People also do not necessarily associate the idea of putting money away for a long period of time as
investing. This is partly because investment products are sometimes used for shorter-term savings, but
with the added benefit of greater growth than a traditional savings account. Accounts like TFSAs,
which allow people to take money out at any time, can often be disassociated with investment products
that are traditionally more restrictive in terms of access to funds.

'The next section discusses some common investment terms, and the different investment products
available in Canada.

6.1.2 Common Investment Terms

Everyone’s experience with investing is different. Some people invest money all their lives, starting
from holding investments like mutual funds and TFSAs, through to managing their own portfolios
and making high-risk trades. Others may have limited experience, with only a few investments that
are fairly low risk and are meant for long-term goals. Some people are just starting out, with little to
no knowledge beyond a savings account.

Many of the people with lived experience that we spoke to were forthcoming and honest about their
level of experience with investing. Even people who have participated in the investment process for
many years described their investment knowledge or experience as basic or elementary. Before taking
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next section of this chapter.

Capital Gains: A profit from sale of an investment (or property).
Capital Loss: Negative return when an investment loses its original value.

Diversification: A mix of investments in different asset classes to reduce risk of loss. There
are two ways to diversify investments: portfolio diversification and asset allocation.

Portfolio diversification means having a mix of investments to reduce risk. For
example, having investments in many companies instead of just one.

Asset allocation means having different types of asset classes in an investment
portfolio, for example: stocks, bonds, and cash. This can reduce the risk that all assets
will lose value at the same time.

Dividends: A portion of a company’s profit that is paid to its shareholders.

Risk: The potential of losing money in an investment, or the level of uncertainty over
how much will be earned or lost on an investment. Most investment products come with
some degree of risk, usually associated with the rate of potential return. Higher return
means higher risk; lower return means lower risk. We discuss risk and investing later in
this chapter.

Return: The profit or growth a person makes on an investment. Return can vary, and is
usually unpredictable. There are two forms of return on an investment:

Income, including interest or dividends; and
Capital Gains (or increased value).

Risk tolerance: A person’s comfort level with risk as it relates to whether a person will
earn or lose money on an investment. Financial institutions will ask investors a series of
questions to assess their level of risk tolerance before purchasing an investment product.

Risk averse: A person who prefers little or no risk of losing some or all an
original investment.

High risk tolerance: A person who is willing to risk losing some or all an original

investment in exchange for the potential to earn more money.®

6.2 INVESTMENT PRODUCTS AND OPTIONS: GENERAL

Most Canadian financial institutions and investment firms offer a variety of investment products to

their clients, tailored to their needs, goals, and risk tolerance. Often people choose more than one

product to reach different investment goals, and sometimes those products will have varying degrees

of risk tied to them. In this study paper, and specifically in the consultation interviews, we review and

discuss different investment options as they relate to people’s preferences and choices over how to

invest their money.
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The Financial Consumer Agency of Canada (FCAC) is a regulatory agency that monitors federally
regulated financial institutions (e.g. banks) to ensure compliance with consumer protection measures
like codes of conduct and public commitments. The FCAC provides a list of the most common types
of investments, summarized as follows:

* Annuity—an investment contract that pays a person income at regular intervals, usually
after retirement;

* Bond—A loan of money to a company or government (an issuer). In return, the issuer of
the bond promises to pay interest at a set rate, and to repay the loan by a set date;

* Exchange traded fund (ETF)—An investment fund that holds assets such as stocks,
commodities or bonds. ETFs trade on stock exchanges and have a value that is like the
total value of the assets they contain. This means that the value of an exchange traded fund
can change throughout the day. The risk level of an ETF depends on the assets it contains.
If it contains high-risk assets, then the risk level will be high.

* Guaranteed investment certificate (GIC)—An investment that protects the money paid
into it. The amount will not fall below the original investment. Growth depends on fixed
or variable interest rates.

*  Mutual fund—A type of investment where the money of many investors is pooled
together to buy a portfolio of different securities. A professional portfolio manager
manages the fund. Money is invested in stocks, bonds, or other mutual funds, and may be
invested in an industry, sector, or country.

* Security—A transferable certificate of ownership of an investment product such as a note,
bond, stock, futures contract or option.

* Segregated fund—A pooled investment fund, much like a mutual fund, is set up by an
insurance company and segregated from the general capital of the company. The main
difference between a segregated fund and a mutual fund is the guarantee that, regardless of
fund performance, at least a minimum percentage of the investor’s payments into the fund
will be returned when the fund matures.

*  Stock—A stock is a unit of ownership in a company which is bought and sold on a stock
exchange. Stocks are also called “shares” or “equities”.

*  Treasury bill (T-bill)—A short-term, low-risk investment issued by a federal or
provincial government. A T-bill is sold in amounts ranging from $1,000 to $1 million and

held for a fixed term ranging from one month to a year.®*®

6.2.1 Registered Plans

For people who wish to put away money for longer-term savings goals, they may use a registered
savings plan. Registered plans offer several different benefits, including the ability to avoid or defer
some of the taxes people pay each year. In addition to TFSA, below are four other types of popular
registered savings plans:

* Registered education savings plan (RESP)—A registered contract between an individual
(the subscriber) and a person or organization (the promoter). The subscriber generally
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makes contributions to the RESP, which earns income, paid in the form of educational

assistance payments to one or more identified beneficiaries.®

* Registered pension plan (RPP)—A RPP consists of funds contributed by an employer, or
by an employer and employees, to provide a pension to employees when they retire.

* Registered retirement income fund (RRIF)—A registered fund created with a carrier.
Money is transferred from a registered fund, and the carrier makes payments to the person

from the RRIF.

* Registered retirement savings plan (RRSP)—A retirement savings plan that you
establish, and to which you or your spouse or common-law partner contribute. Any
income earned in the RRSP is usually exempt from tax if the funds remain in the plan.

Generally speaking, tax is paid when payments are received from the plan.**

6.2.2 Financial Planning versus Financial Advice

Financial planning is sometimes confused with financial advice. Financial planning involves review

of the following:
* current financial and personal circumstances
* present and future financial needs
* priorities and objectives
* risks associated with a client’s current circumstances
* future needs
* objectives; and

* priorities which can but need not include the establishment of strategies to address and
mitigate these matters whether or not a formal financial plan is prepared.®’

Financial advice is the practice of an investment advisor or financial planner providing guidance
and suggested strategies to a person based upon review of their background, financial circumstances,
and investment goals. Taking the above factors into consideration, among others, helps an advisor to
recommend investment products and options that suit a client’s present and future financial needs.

Financial product includes a security as defined in provincial securities legislation; a contract of insur-
ance, as defined in provincial insurance legislation; and any investment in a mortgage or any mortgage

type product, including syndicated mortgages.**

Financial product sales are an interaction or process involving a consumer and an individual or firm
wherein the individual or firm provides an opinion, suggestion, or recommendation to the consumer to
buy or sell or hold a financial product including any associated investment advice, opinion, suggestion,
or recommendation relating to the financial product or the consumers’financial affairs.**
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6.3 THE REGISTERED DISABILITY SAVINGS PLAN

First introduced in Canada in December 2008, the Registered Disability Savings Plan (RDSP) is a
tederal tax-deferred, long-term savings plan for people who identify as living with a disability and
their families. The purpose of the RDSP is to help with planning for future financial security. With an
RDSP, people can access up to $90,000 in federal grants and bonds. People who have an RDSP can
generally also still receive provincial disability benefits. RDSPs are registered by the Government of
Canada, and savings in an RDSP grows tax-free until the beneficiary makes withdrawals. Access to,
and support in managing the RDSP, is significant because often this may be the primary investment

savings vehicle used by people who identify as living with a disability.

Contributions can be made to an RDSP up until the beneficiary turns 59 years of age. Although
contributions are not tax deductible, they do not count as income to the beneficiary when paid out.
Any grants, bonds, investment income, or proceeds earned in the plan are included in the beneficiary’s
income for tax purposes when paid out to them.**

6.3.1 RDSP and Provincial Disability Benefits
Money paid out of an RDSP does not impact eligibility for federal benefits (e.g. Canada Child Tax

Benefit, Old Age Security, etc.), and most provinces offer full exemption for money paid out of an
RDSP on eligibility requirements for provincial benefits. In BC and Ontario, money held in an RDSP,
and money taken out of an RDSP, does not affect a person’s eligibility to apply for provincial disability
benefits.** This exemption allows people living with a disability, or their families, to invest the funds
held in their RDSP.

6.3.2 The RDSP and the Disability Tax Credit (DTC)

To open an RDSP, a person must first qualify for the Canada DTC. The DTC is a federal income tax
credit for people living with a disability and their supporters. A person can claim the DT'C when they
file their income taxes. The DTC helps to lower the amount of income tax a person must pay. Once a
person qualifies for the DTC, they can become eligible to open an RDSP.

In Spring 2019, the federal government proposed two important changes to the RDSP.# The first
proposed change is to eliminate the requirement to close an RDSP when a beneficiary no longer
qualifies for the DT'C. This would allow grants and bonds otherwise required to be repaid to the
Government to remain in the RDSP. The second proposal is to exempt RDSPs from seizure in bank-
ruptey, except for contributions made in the 12 months before the filing.

6.3.3 The RDSP and Government Grants and Bonds

When a person opens an RDSP, they may be eligible to receive federal government contributions
through two programs:

* The Canada Disability Savings Grant; and
* The Canada Disability Savings Bond.
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'The Canada Disability Savings Grant:
1. The federal government provides matching contributions of 100%, 200% or 300%--up to
$3,500 every year—on contributions made to an RDSP;
2. 'The grant is paid until the end of the year the beneficiary turns 49;

3. 'The grant amount depends on the yearly contribution amount and the family income of
the beneficiary;

4. Family income is based on the income of the parents until the year the beneficiary reaches
age 18, and on the income of the beneficiary (and their spouse) beginning the year the
beneficiary reaches age 19; and

5. 'There is a $70,000 lifetime grant limit for a beneficiary.®

'The Canada Disability Savings Bond (CDSB):
1. A person can be eligible for the CDSB even if they do not make
contributions to an RDSP;
2. To qualify in 2019, a person needs to calculate the family income of the beneficiary;

3. 'The amount of the bond depends on net family income. The maximum bond per year is
$1,000, until the end of the year the beneficiary turns 49; and

4. 'There is a $20,000 lifetime limit for a beneficiary.**

6.4 HENSEN TRUSTS

Eligibility for provincial disability benefits can sometimes be impacted by assets owned by the recipi-
ent of those benefits. Generally, to qualify for benefits payments, a person with a disability must show
that they do not have significant financial assets.

In 1989, the Ontario Court of Appeal confirmed that a properly formed trust could be established
for a beneficiary with a disability without reducing the beneficiary’s entitlement to receive provincial
disability benefits.** Ms. Henson was a person living with a disability. Her father created a discretion-
ary trust®® in her name. The trust was governed by three trustees, who had discretion over whether Ms.
Henson received payments from the trust. The trust also created a “gift over” to a charity if the trust
was collapsed, so Ms. Henson could never be the recipient of the residue in it. With these conditions,
the court held that the assets in the fund were not assets of Ms. Henson, and therefore did not prevent
her from receiving provincial disability benefits.

After the success of the Henson case, disability trusts came to be known as “Henson Trusts”. Essential
elements of a Henson Trust are listed here:

* 'The trustee must have absolute discretion;
* 'The assets of the trust do not vest in the beneficiary; and

* 'There is a gift-over following the death of the beneficiary.®*’

6 | Canada's Investment Landscape 133



134

What does it mean by risk
tolerance? It is a little bit more
of an explanation about
understanding your client’s
ability to withstand risk, and
willingness to withstand

risk. So, it is more than

Just about, are they a low,
medium, high risk investor.

- Investment Professional

That whole notion of risk
and autonomy is where |
think the tire tread hits the
road. Because some people,
their personality is such that
they want to take a risk.

- Community Agency
Representative

In January 2019, the Supreme Court of Canada considered a Henson Trust for the
first time in the context of determining eligibility for a Metro Vancouver rental assis-
tance program benefit.®? The appellant, SA, lived in a public housing complex in
Vancouver, BC. The housing authority learned of SA’s status as a trust beneficiary
and argued that SA was ineligible for a rental subsidy based on this fact. SA argued
that her trust was a Henson Trust, and therefore is not an asset for the purposes of
determining her eligibility for the rental assistance subsidy. SA relied on the char-
acteristics of the Trust in Henson to support her position, namely that she had no
vested entitlement to the assets of the Trust, the trustees had absolute discretion,
and the Trust could not be collapsed to her benefit. Both the BC Supreme Court
and Court of Appeal said the Trust was an asset that disqualified SA from the rental

assistance program.*>

Coté ] held that since “the Trust only provides her with what is essentially akin to a
mere hope of receiving some or all of the property at some point in the future”, it does
not fall within the meaning of the word “assets” for the purpose of assessing eligibility
for the rental subsidy.®* Also, the facts supported a finding in favour of SA on the
grounds that she could not unilaterally terminate the Trust to her benefit, and “that
the discretion over distributions lies exclusively in the Trustees’hands [...].”*

While the Henson Trust model generally remains excluded from eligibility assess-
ments for provincial or other benefits, the court cautioned that the terms of the
particular benefit must be assessed when determining if the assets or income of a
Henson Trust will be included when deciding a person’s eligibility for the benefit.*®

6.5 RISKAND INVESTING

Investing involves varying degrees of risk. Plan Institute offers a helpful starting
point to understanding the concept of risk as it applies to the investment process. In
its RDSP guide, the notion of risk and investing is described as “the chance you take
that your investments will not meet your expectations and may even lose money”.*”

The BC Securities Commission expands on this definition by explaining that:

Risk involves the possibility of an investment’s actual return differing
from its expected return and the potential to lose some or all of the
money you have invested. You invest to earn a return on your money,
but returns are not the only consideration. Generally, the higher the
risk of an investment, the higher the potential return. If you have a
low risk tolerance, you will likely choose a portfolio with lower risk
investments and therefore a lower potential return. If you have a
higher risk tolerance, you will likely choose a portfolio with higher risk

investment and therefore a higher potential return.®®
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Both definitions highlight that risk is a person-centered exercise that people use to decide where
and how to invest their money. It is about taking chances, trusting (and hoping) that one choice over
another will generate the growth a person needs over time to achieve a financial goal. Risk can be both
a positive and negative experience. A positive experience may mean a large sum of money invested
ends up generating a high return. A negative experience can mean a shift in interest rates or a correc-
tion in the market that results in a substantial loss. Depending on a person’s experience, knowledge,
and comfort level with investing, a single negative experience could mean an end to future investment
activity. Simultaneously, a single positive experience could spark interest in engaging in this prac-
tice long term.

A person’s ability and willingness to accept risk in investing, and how they perceive and manage the
risk taken with their money, is a personal choice. It depends on several factors, including investment
objectives, how much time a person has between buying an investment product and when they need
access to the money, and their ability to tolerate unexpected changes in the investment market.

The BCSC suggests that a person’s risk tolerance is measured by asking two important questions, namely:

1. How much risk are you able to take?

2. How much risk are you willing to take?®®

Diagram 5: Ability and Willingness to Tolerate Risk in Investing®®

Ability to Tolerate Risk

Willingness to Tolerate Risk

How we emotionally react to financial loss
Influenced by past investment experience and
beliefs about the future

Depends on wealth (financial and ability to
generate income from work)

Influenced by how much money is needed to
support standard of living

Ability
Risk

)

. Tolerance
Willingness

In the investment context, risk tolerance is measured on a scale, from little to no risk through to high
risk. The Canadian Securities Administrators (CSA) has a helpful guide that explains different types
of investments and corresponding risk categories from low to high.®* Lower risk investments usually
fall under the cash or cash equivalent categories, with fixed or short-term investment periods and
guaranteed interest rates. Higher-risk investments vary between bonds, shares, and investment funds

with longer-term time horizons.**

Plan Institute provides a helpful diagram to illustrate the progression of risk as it applies to each
investment option:
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Diagram 6: Type of Investments and Risk Allocation (Plan Institute BC)®®

Speculative Investments: Futures, Stock Such e
Options, High Yield Bonds, Precious Metals or Investments
Gems, Aggressive Growth Stocks, Emerging may yield High
Markets, Mutual Funds, Collectibles, Antigques, large gains Risk
Stamps, Small-Cap Stocks, Undeveloped Land or losses
Moderate Risk Investments: Blue Chip Stocks, These investments
Quality Growth Stocks, Moderate Yield Bonds, may lose money but they
Income Producing Properties, Conservative offer a long-term potential
Mutual Funds, Large-Cap Stocks, Royalty Trusts for higher rates of return
Low Risk Investments: Strip Bonds, Bond Mutual It is unlikely that these
Funds, Bankers' Acceptances, Canada Savings investments will lose money
Bonds, Government Bonds, Corporate Bonds hut they tend to offer a lower

potential rate of return than the

higher risk investment

Cash & Cash Equivalents: Cash, Savings These are assets that can be made
Accounts, Guaranteed Investment accessihle at any time (liquid). This is Low
Certificates, Money Market Funds, generally the safest category of investment Risk

Treasury Bills, Insurance but it produces the lowest rate of return

6.6 THEINSTITUTIONS INVOLVED IN THE INVESTMENT PROCESS

6.6.1 Investment Agencies and Regulatory Bodies

Regulation of Canada’s investment sector is divided among federal and provincial government agen-
cies, and national self-regulatory organizations (SROs). Activities like routine banking, taking of
deposits, credit, and lending fall under federal jurisdiction. Investment services such as advice, sale
of investment products, mutual fund firms, and other investment service agencies are regulated by
provincial and territorial securities commissions. This section describes the role of federal and provin-
cial or territorial oversight bodies, and their related functions.

6.6.2 Federal Government Agencies

The Government of Canada oversees banks, federally incorporated insurance companies, trust and
loan companies, cooperative credit associations and federal pension plans. Diagram 7 shows the
tederal government oversight hierarchy for financial services, followed by a brief description of what
each agency does:
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Diagram 7: Federal Government Agencies—Financial Services (General)

Financial Institutions
Supervisory Committee (FISC)

Office of the
Department of Superintendent of

Finance Financial Institutions
(OSFI)

Canada Deposit Financial Consumer
Bank of Canada

Insurance Corporation Agency of Canada
(CDIC) (FCAQ)

* Financial Institutions Supervisory Committee (FISC): FISC facilitates consultation
and the exchange of information on the supervision of federal financial institutions. FISC

is chaired by the Superintendent of Financial Institutions;**

* Department of Finance: The Department of Finance develops and implements financial
sector policy and legislation on fiscal, tax, social, security, international and financial issues.
Department responsibilities include preparing the federal budget and annual financial

report, and managing federal borrowing on financial markets;®*

* Office of the Superintendent of Financial Institutions (OSFI): As an independent
agency of the Government of Canada “OSFI supervises and regulates federally registered
banks and insurers, trust and loan companies, as well as private pension plans subject to
tederal oversight;”¢%

* Bank of Canada: The Bank of Canada is responsible for monetary policy, monitoring of
financial systems, designing, issuing, and distributing Canada’s bank notes, and managing

the Government of Canada’s public debt programs and foreign exchange reserves;*’

* CanadaDeposit Insurance Corporation (CDIC): Provides deposit insurance against the
loss of eligible deposits (coverage up to $100,000 per insured category) at banks, federally
regulated credit unions, loan and trust companies, and associations under the Cooperative
Credit Associations Act;*® and

* Financial Consumer Agency of Canada (FCAC): The FCAC “ensures federally
regulated financial entities comply with consumer protection measures, promotes financial

education and raises consumers’ awareness of their rights and responsibilities.”®

6.6.3 National Self-Regulatory Organizations

A self-regulatory organization (SRO) “is a non-governmental organization that regulates the opera-
tions, standards of practice, and business conduct of its members with a view to promoting the public
interest.”®”* Provinces and territories have statutory authority under their corresponding securities
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legislation to recognize SROs, effectively extending the regulation and oversight of investment actors
within each jurisdiction. In Canada, national SROs provide additional policies, guidance, standards of
practice, and conduct directives to their members to promote investor protection.

Investment Industry Regulatory Organization of Canada

The Investment Industry Regulatory Organization of Canada (IIROC) is a national SRO that
oversees investment dealer firms and advisors, and trading activities on Canadian debt and equity
marketplaces. IIROC regulates activities like the buying and selling of securities and other invest-
ments, among others. All Canadian provinces and territories recognize IIROC as an SRO within
their respective securities legislation.”* IIROC sets practice standards for the investment industry
to protect investors, including requirements for Dealer Members to fulfill suitability obligations to
clients when providing investment advice and recommendations. These are discussed in more detail
later in this chapter.

Mutual Fund Dealers Association of Canada

'The Mutual Fund Dealers Association of Canada (MFDA) is the SRO for regulating the distribution
side of the Canadian mutual fund industry. The MFDA oversees mutual fund dealer operations, prac-
tice standards, and business conduct. MFDA members are licensed mutual fund dealers.®”? Currently,

eight provinces formally recognize MFDA as an SRO.*7

6.6.4 Other Federal Oversight Agencies

Advocis, The Financial Advisors Association of Canada

'The Financial Advisors Association of Canada, also known as Advocis “is the largest voluntary profes-
sional membership association of financial advisors in Canada.””* Membership provides designation,
continuing education, resources, and practice development opportunities to financial advisors.

Investment Funds Institute of Canada

The Investment Funds Institute of Canada (IFIC) membership consists of fund manufacturers, deal-
ers, and dealing representatives that serve investors who purchase or invest in investment funds. IFIC
is comprised of 150 organizations, including fund managers, distributors, and industry service organi-
zations, and is divided between managed mutual fund assets and managed ETFs.

According to its website, IFIC’s mandate focuses on four key areas, namely: 1) public policy advocacy;
2) research; 3) sales and asset data collection and reporting; and 4) tools and training.*” IFIC’s vulner-
able investor education and training initiatives are discussed later in this chapter.

Investment Industry Association of Canada

The Investment Industry Association of Canada (IIAC) is a not-for-profit organization that engages
in committee work, develops government submissions and relations, and participates in industry
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meetings to discuss issues affecting member firms and investors.®”® The ITAC is the trade association
for the investment dealer community in Canadaj; it advocates on behalf of investment dealer firms on
initiatives that impact their business and clients. The IIAC also creates financial literacy resources and

works with IIROC “to regulate and promote credible financial advisors and institutions”.¢”’

Financial Planning Standards Council

The Financial Planning Standards Council (FP Canada) provides leadership and certification to
professional financial planners across Canada.t’® FP Canada is made up of two divisions: 1) standards
and enforcement;*”” and 2) education, tools, and resource development.®®® FP Canada operates in all
provinces except Québec.®®! A key effort of FP Canada is to create a mandatory requirement for all
financial planners to obtain certification across Canada, and adhere to corresponding standards of

practice and ethics requirements.®?

FP Canada provides a robust definition of “financial planning” that adds to our earlier summary:

Financial planning is a disciplined, multi-step process of assessing an individual’s current
financial and personal circumstances against their future desired state and developing
strategies that help meet their personal goals, needs and priorities in a way that aims
to optimize the allocation of their resources. Financial planning takes into account the
interrelationships among relevant financial planning areas in formulating appropriate

strategies.®®

Of note is that FP Canada Standards of Professional Responsibility requires all certified planners to
make recommendations that are “both prudent and appropriate for the client.”*** In assessing whether
a recommendation meets this standard, planners are guided by the following criteria:

Prudent strategies and recommendations will take into consideration, among other factors,
the client’s current situation, goals, needs, priorities, risk tolerances and time horizons.
Certificants should also take into consideration the client’s values, attitudes and beliefs when

determining whether a strategy is prudent and appropriate.685

The addition of a client’s “values, attitudes and beliefs” enables planners to capture aspects of a client’s
financial plan that may not otherwise be revealed. FP Canada standards also point to the role that
interdependencies and interrelationships play in a person’s financial plan.

Canadian Securities Administrators

'The Canadian Securities Administrators (CSA) is a national body organized by the provincial and
territorial securities regulators to develop policies and regulations that apply consistently across the
country.®® The objectives of the CSA are to:

* Protect Investors by requiring full disclosure of information to make investment
decisions, educating investors about investment risk and responsibility, member
authorization, and supervising market intermediaries;
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* Promote fair, eflicient, and transparent markets through fair access to market facilities,
price information, and trading practices; and

* Reduce systemic risk of failure of market intermediaries, and reduce the impact on
investors and other participants.®®’

The CSA distributes national instruments and notices that set out the policies, rules, regulations, and
responses to securities activities as adopted by the member provinces and territories. Further discus-
sion of CSA initiatives is provided later in this chapter.

Canadian Securities Institute

The Canadian Securities Institute (CSI) provides credentials training and compliance programs to the
financial services industry.®® CSI offers more than 170 education and training courses for financial
service professionals in retail banking, financial planning and insurance, investment management and

training, wealth management and private banking, and business banking. The CSI also offers licensing
support to IIROC.

Ombudsman for Banking Services and Investments

The Ombudsman for Banking Services and Investments (OBSI) is a national, not-for-profit orga-
nization that investigates and helps to resolve disputes between financial consumers and banking or
investment firms.® If a consumer and financial service provider cannot resolve an issue at the firm
level, OBSI will aim to resolve complaints through fair and impartial investigations at no cost to the
consumer. Investment regulatory oversight of OBSI is mandated by a Memorandum of Understanding

signed between OBSI and the CSA.*°

Depending on the outcome of an investigation, OBSI has authority to make financial and non-fi-
nancial recommendations. Financial recommendations are limited up to $350,000. Any claims above
this amount can be voluntarily reduced by the complainant. Unlike other federal regulatory bodies
discussed above, OBSI is not a regulator, so does not have authority to order compliance with its
recommendations, nor advocate for consumers or investment industry firms. OBSI is an alternative
dispute resolution option.

In May 2014, the CSA issued a notice requiring registered firms to make OBSI services available to
consumers for disputes that fall within OBSI’s mandate.®! In providing impartial and objective dispute
resolution services, OBSI “should take into account general principles of good financial services and
business practices, and any relevant laws, regulatory policies, guidance, professional standards and
codes of practice or conduct.”*

6.7 PROVINCIAL AND TERRITORIAL SECURITIES COMMISSIONS

Provincial governments are responsible for supervising securities dealers, mutual fund and invest-
ment advisors, credit unions, and provincially incorporated trust, loan, and insurance companies.
All Canadian provinces and territories have their own securities commission that administers the
jurisdiction’s securities legislation, rules, and regulations.®”> Commissions also adhere to any adopted
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National Instruments (NIs), policies, and standards as set out by federal agencies or SROs. The CSA
coordinates efforts by provincial and territorial securities commissions to harmonize laws and practices
across the country.

Most provincial securities commissions operate under a national policy that apply a passport system
such that registration in one commission allows for registration in another jurisdiction.®* In BC, the
provincial securities agencies are the BC Securities Commission and the crown regulatory agency
BC Financial Services Authority. In Ontario, the two provincial oversight bodies are the Ontario
Securities Commission (OSC) and the Financial Services Regulatory Authority of Ontario.

6.7.1 BC Securities Commission

'The BC Securities Commission is an independent provincial government agency that oversees imple-
mentation and enforcement of BC’s Securities Act. The mission of the BC Securities Commission is
to foster “a securities market that is fair and warrants public confidence.” As a provincial securi-
ties regulator, the Commission oversees securities trading, and dealer registrations provides investor
education resources, and enforces provincial securities legislation and regulation. The Commission can
also investigate complaints and take action against misconduct like fraud, misrepresentation, and the

illegal sale of securities.®

6.7.2 Ontario Securities Commission

The Ontario Securities Commission (OSC) administers, monitors compliance with, and enforces
Ontario’s Securities Act. 'The OSC develops policies and rules to prevent investment dealer misconduct
through consultation with investors, industry representatives and other groups.®’ The OSC conducts
investigations into alleged breaches of securities legislation and regulation, and can initiate enforce-
ment proceedings against an individual or company.

6.8 THE PEOPLE INVOLVED IN THE INVESTMENT PROCESS

According to a 2015 national study, approximately 30 per cent of Canadians age 35 and over invest
with an investment advisor.®”® Of that number, 25 per cent fail to conduct background checks on their
advisor, discuss how the advisor is paid, or read their investment statements.®”” Over a third of all
Canadian investors surveyed also report a lack of clarity on what products their advisor is authorized
to sell.”” In speaking with investors for this project, we learned that many have a mixed understanding
of the following:

» 'The difference between investment service and investment advice;

*  Who is authorized to provide investment services or advice;

*  What an investment advisor does;

* 'The official designation or certification investment professionals must maintain;

* 'The investment products retail investment service providers and advisors are authorized
to sell; and

*  How people within this sector are regulated.
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According to the CSI, there are four overarching sectors within the financial services industry: 1)
Institutional/Corporate; 2) Middle Office; 3) Back Office; and 4) Retail. ™ The investment service
providers we spoke to for this study paper primarily work in the retail investment sector. People in
this sector provide retail banking and investment services to individual investors and small business
owners. Services range from purely transactional (e.g. purchase of investment products) to advisory
(recommendations).

The type of services offered depend on several factors, including whether a person obtains services
from an investment firm or a bank, a service provider’s title or designation and accreditation or certifi-
cation, and regulatory oversight. The next section describes two categories of retail investment services,
namely: 1) Investment Transactions; and 2) Investment Advice.

6.8.1 Retail Investment Services: Investment Transactions

People who offer transactional investment services generally do not provide investment advice?;
instead, they process investment transactions and refer people to investment advisors for specific
investment advice. Diagram 8 identifies the key people who perform transactional investment services,
and a brief outline of their role as it relates to the purchase of investment products.

Diagram 8: Investment Transaction Service Providers and Key Responsibilities’®

Transactional Investment Service Providers

Investment
Dealer Firm

Universal Investment
Banker Representative

Teller Universal Banker Investment Representative

- Provide basic information + Recommend products and » Provide investment account,
about registered investment services product, and market

products (e.g. RRSP, RDSP) and information
services « Sell investments or mutual

funds (if licensed) » Receive client instructions to
+ Refer people to investment buy/sell investments (e.g.

services providers + Refer investors to other stocks, bonds), and reinvest
investment specialists funds

« Sell mutual funds (if licensed)
Advise on dividend and
interest matters
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6.8.2 Retail Investment Services: Investment Advice

People who provide investment advice are required to hold special licenses to sell a variety of invest-
ment products. They have an elevated level of responsibility, are heavily regulated by national SROs,
provincial securities commissions, or other oversight bodies, must adhere to standards of conduct and
service delivery, and fulfill reporting requirements.

People authorized to advise on, sell, and manage investment products fall under four primary invest-
ment service providers:

1. Insurance Agencies—licensed to sell insurance (health, life, property, and casualty) and
mutual funds, variable annuities, or other securities;

2. Mutual Fund Dealer Firms—regulated by the MFDA to provide services, advice, and

sale of mutual funds;

3. Investment Dealer Firms—licensed by IIROC to deal in a wide range of investment
products (stocks, mutual funds, fixed-income or money market securities, etc.). On the
retail side, this includes both full service and discount brokerages; and

4. Banks—in-house specialists who manage investment portfolios, real estate investments,
or trusts, and provide advice or referral.”**

At Appendix C to this study paper, we outline the different roles and responsibilities of people who
work within the above four investment service groups. For each role, we provide examples of title(s)
used and summarize roles and responsibility. The information is adapted from the CSI Financial
Services Career Map and corresponding links to detailed descriptions for each role within the
Financial Services Sector.

Another person involved in the investment advisory process is called a portfolio manager. Portfolio
managers work in banks, investment dealer firms or fund companies, investment management firms,
or insurance companies. They are responsible for managing investment portfolios for individuals or
large institutions, such as mutual funds or pension funds.”

According to the CSI, a portfolio manager is responsible for using securities investments to maximize
investor return as against their risk tolerance. Other stated roles include:
* Identify a client’s investment objectives and constraints.

*  Develop investment policies and strategies, taking into consideration market and
economic conditions.

* Implement policies and strategies including security research, selection and portfolio
construction.

* Measure and evaluate portfolio performance.
* Rebalance the portfolio as it changes, to reflect the original plan.

* Make presentations to current and prospective clients on behalf of the organization.”®
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6.9 REGULATORY COMPLIANCE AND REPORTING OBLIGATIONS

As discussed earlier in this chapter, the investment industry is subject to significant regulation, and is
governed by a mix of federal and provincial laws and regulatory bodies. The role of supporters, and the
legal relationships that they create, raise several legal and practical issues for the investment advisors
who must comply with their professional obligations to the investor.

Research confirms that there remains a fundamental stumbling block to effective use of supported
decision-making in the investment context.””” This block relates to concerns within the investment
sector about the role of the supporter, the respective duties of care or fiduciary responsibilities, undue
influence, and the perceived lack of accountability on the part of the supporter in the legal life of a
potentially vulnerable investor. Questions for advisors include: who is the client, and who has liability
for the investment decision. In practice, this translates into investment advisors either avoiding or
outright refusing to work with investors who receive support to make their investment decisions.

Investment dealers and advisors must also grapple with regulatory compliance and federal or provin-
cial privacy laws. Working within reasonable and legislated parameters for collection and use of client
information requires a delicate balance between what constitutes a legitimate purpose in the circum-
stances and extending beyond what is necessary to keep up-to-date client information. Investment
dealers and representatives are bound by regulatory and legislative requirements even in situations
where they do not provide investment advice. Managing these obligations requires careful consider-
ation of what is required in each circumstance.

Another challenge for dealers and advisors is that collection and use of client information often is
required to assess whether instructions received match a client’s investment or risk profile. Such infor-
mation could also be used to determine whether people within the client’s family may be influencing
a client to make investment decisions that do not align with their “Know Your Client” (KYC) infor-
mation (discussed below). Material change information may also be critical to determining whether
a client’s capacity is changing, such that reaching out to a trusted contact person may be necessary.
Determining what information is needed, and how it can be used, depends on several considerations.

In Canada, regulatory compliance and reporting obligations are set by both the provinces and federal
oversight bodies. Some requirements are mandatory while others are voluntary. What is required will
vary across the country, with exception to adopted National Instruments, or IIROC or MFDA Rules.

6.9.1 1IROC

AIlTIROC registered members must adhere to the IIROC Dealer Member Rules (DMR) that cover,
among other issues, applicable standards of conduct, suitability, privacy and confidentiality, and report-
ing obligations.

Suitability Obligations

Investment advisors owe a duty of care to investors to provide investment advice and recommenda-
tions that suit an investor’s needs. This obligation helps to ensure that investors are not advised to
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purchase investment products that fall outside their investment goals.

Investment advisors use different tools to determine what investment option(s) will suit each investor.

Below are two key components of the IIROC DMR suitability obligation:

*  Know Your Client (“KYC”): IROC-registered investment advisors must gather the
following details from an investor when opening an initial account:

Name, address, citizenship, occupation, and employer of each beneficial owner of
the investment;

Financial situation;
Investment knowledge and objectives;
Risk tolerance; and

Investment timeline before offering services or making recommendations.”®

'The purpose of KYC information is to ensure investor instructions support their KYC profile, and
to avoid improper activities. If instructions do not match the KYC profile, an advisor must caution
against proceeding with the instructions.””” An investor may still choose to proceed regardless of this
recommendation.

'The 2017 Vulnerable Investors Report tells us that advisors may need to take protective steps to ensure
a warning is sufficiently executed, including:

* Providing a full, clear, written risk assessment to the client;
* Referring the client’s situation to the firm’s compliance unit;
* Obtaining clear, written instructions from the client on how to proceed; and

* Inextreme situations, withdrawing the investment representative’s services where the
client’s instructions are destructive to their own self-interest.

Disclosure: The [investment] representative must disclose all material negative
factors about an investment product and ensure the client comprehends the
information. When a[n investment] representative receives an unsuitable order
from a client (a client-directed trade), the [investment] representative must warn
the client that the investment is unsuitable and discuss whether there have been any
changes to the client’s KYC profile. The [investment] representative must document
all disclosures.”°

Other KYC details include information about an investor’s age, occupation, marital status, and
number of dependents.””’ An investor’s KYC profile must be updated upon any material change in
their circumstances.””? Although the term material change is not defined in the IIROC DMR, the
language suggests that material changes may include things like “change of address, financial situation,
investment objectives or risk tolerance.””** Material changes may also include changes in job, marital
status, or parental status.”*

*  Know Your Product (KYP): All registered IROC members must “understand the

structure, features and risks of each investment product” they recommend.” They must
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assess all investment products as against an investor’s KYC profile to ensure it is an
appropriate recommendation.”® For each product, an advisor should be able to explain the
investment risk, key features, initial and ongoing costs or fees, and whether it is suitable or

unsuitable for the investor.”*”

As a supplement to the IIROC DMR, a 2012 guidance notice states that fulfilling these suitability
obligations for each file ensures that dealer members and advisors “deal fairly, honestly, and in good
faith with clients.””*® Dealer members are advised that some KYC information will take one meeting
to assess; other details, such as risk tolerance or investment objectives, may take more than one meeting
to gain clarity on. The guidance notice also provides some direction on best practices for gathering
material change information from an investor, as follows:

¢ Periodically inquire about whether there are any material changes in the investor’s
circumstances. These inquiries can take place when meeting to review the portfolio,
correspondence to discuss other account related matters, or annual verification of account
information;

* Upon opening the account, informing an investor of their obligation to notify their
respective advisors any time there is a material change in their circumstances; and

*  During periodic suitability reviews, the review discussion can be used to ask whether any

material changes have taken place.”

Standards of Conduct and Conflicts of Interest

ITROC members must adhere to high standards of conduct when providing investment advice and
services. This includes acting “openly and fairly” and not engaging in conduct that would be unbe-
coming or detrimental to the public interest.720 The standards require that all registered dealers act
diligently,and comply with securities laws, regulatory, contractual and other obligations, including the

ITROC Rules and IIROC policies.

ITROC members are also required to take reasonable steps to identify existing and potential material
conflicts of interest between themselves and an investor. In addressing a conflict of interest issue,
ITROC members must act fairly,and in an “equitable and transparent manner, and consistent with the
best interests of the client[s].”721

Best Execution

Investment dealers and advisors “must make reasonable efforts to achieve best execution when acting
for a client.””?? Best execution is defined in the NI 23-101 as “the most advantageous execution terms
reasonably available under the circumstances[.]””? The companion policy document explains that what
will constitute reasonable efforts in each circumstance varies, and does not necessarily apply to every
action taken on an investor’s behalf.

In deciding what is reasonable, a dealer or adviser should be able to demonstrate the following:

* Adherence to applicable policies and procedures that:
i. Require [them] to follow the client’s instructions and objectives;

ii. Outline the process designed towards the objective of achieving best execution; and
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* Describe how they evaluated whether best execution was obtained, with regular and

rigorous review.’*

To achieve best execution, dealers should consider investor instructions, factors that include invest-
ment objectives, and dealer knowledge of markets and trading patterns.”” Advisors should consider
“particular client’s requirements or portfolio objectives”, in addition to other factors.”” The IIROC
Rules offer more clarity on the factors to be considered, as follows:

3121. Best execution factors
(1) The policies and procedures for achieving best execution must address the
following broad factors when executing all client orders:
i. the price of the security,
ii. the speed of execution of the client order,
iii. the certainty of execution of the client order, and

iv. the overall cost of the transaction, when costs are passed on to clients.”?’

As noted in the 2017 Report on Vulnerable Investors, limitations of the best execution standard
include a failure to consider other factors that may require a trade not to be executed, such as when

concerns arise about an investor’s capacity or suspected financial abuse.”

6.9.2 MFDA

Like ITROC, the MFDA sets out suitability obligations that mutual fund dealers must follow for KYC
and KYP information gathering.”” However, and unlike IIROC, the MFDA Rule does not specify the
type of information that should be gathered to fulfill the KYC, only that a member “learn the essential
facts relative to each client”.”® Further guidance on what may be considered essential facts is outlined

in a 2017 MFDA Bulletin, illustrated in the next diagram:

Diagram 9: Some Essential Facts Mutual Fund Dealers Must Know about a Client

Risk Tolerance Investment Timeline
Current or Continuing Employment or
Financial Obligations Income Status
Post-Retirement Ability to Repay
Financial Situation Borrowed Money
Purpose of
Investment
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Other essential facts include:
* A client’s knowledge and understanding of borrowing to invest;

*  Whether the client has sufficient income or unencumbered liquid assets to be able to:

withstand a market downturn without jeopardizing their financial security
(including their ability to maintain their home);

meet a margin call™ (if applicable);

satisfy all loan obligations (both principal and interest) associated with the strategy
without relying on anticipated income from the investments; and

*  Whether there is any reason to expect the client’s current sources of income to be reduced
in the short term bearing in mind the client’s stage of life (age, anticipated retirement date,
etc.), employment status and personal circumstances (e.g. disability, pregnancy, any known
risk of imminent anticipated job loss, etc.).”*

The MFDA Rules also define material change in client information to mean “any information that
results in changes to the stated risk tolerance, time horizon or investment objectives of the client
or would have a significant impact on the net worth or income of the client.””** Mutual funds are
regulated by national instruments (NIs) issued by securities regulators and adopted by provinces and
territories across Canada.”*

6.9.3 Use and Disclosure of Client Information—Federal Privacy Legislation

As discussed above, investment dealers and advisors are required to obtain detailed information from
investors to fulfill suitability reporting obligations. In some situations, a dealer or investment advisor
may be required to use investor information, or disclose this information, to comply with a regulatory
obligation on opening an investment account.

Collection and use of personal information must be done in accordance with federal privacy laws set
out in Canada’s Personal Information Protection and Electronic Documents Act (PIPEDA).”> PIPEDA is
a federal statute that protects information gathered by federally-regulated businesses, such as banks,
airlines, and telephone companies, and for personal information gathered in provinces or territories
that do not have private-sector privacy laws. The relevant sections of PIPEDA related to investment
dealer and advisor use and disclosure of investor information are set out as follows:

Purpose of Collecting Investor Information

Division 1—Protection of Personal Information
Appropriate purposes
5(3) An organization may collect, use or disclose personal information only for

purposes that a reasonable person would consider are appropriate under the

circumstances.”®

Schedule 1 (Section 5) Principles Set Out in the National Standards of Canada Entitled
Model Code for the Protection of Personal Information, CAN/CSA-Q830-96

4.2 Principle 1—Identifying Purposes
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'The purposes for which the personal information is collected shall be identified

by the organization at or before the time the information is collected.”
4.4 Principle 4—Limiting Collection

Personal information shall not be used or disclosed for purposes other than those
for which it was collected, except with the consent of the individual or as required
by law. Personal information shall be retained only as long as necessary for the

fulfilment of those purposes.’*

In assessing whether an investment dealer or advisor has complied with PIPEDA requirements, the
question to ask is whether the information requested goes beyond what is needed to fulfill the intended
purpose. For investment dealers or advisors, suitability obligations require specific KYC information to
be gathered to better understand and assess an investor’s financial situation and risk tolerance. Dealers
must comply with this obligation in order to provide appropriate advice and services. The same applies
to mutual fund dealers under MFDA criteria. So long as a dealer or advisor has told an investor the

reasons for gathering the information before or when it is gathered, no contravention of PIPEDA
will be found.

The Act provides that organizations can use or disclose information to fulfill a specified and legitimate
purpose.” In considering whether the information is being used for a legitimate purpose, NI 31-103
requires IIROC registered dealers to conduct reasonable due diligence and collect enough information
to satisfy IIROC’s KYC requirements. The MFDA also has specific criteria related to essential facts
about an investor’s circumstances, and updates on any material changes. Applicable securities legisla-
tion will also set parameters on what can be used.

Client Consent

Client knowledge and consent is required to gather, use, or disclose personal information, unless it
would be inappropriate to do so. For consent to be valid, the person obtaining consent must have the
reasonable expectation that the person consenting “would understand the nature, purpose and conse-
quences of the collection, use or disclosure of the personal information to which they are consenting.”*
In assessing whether a person knows the purpose of the disclosure, PIPEDA requires organizations
to “make a reasonable effort to ensure that the individual is advised of the purpose.””*! This includes
stating the purpose in a way that the person “can reasonably understand how the information will be

used or disclosed.””#

Only certain circumstances, such as legal, medical, or security reasons, will permit an organization to
lawfully disclose personal information without consent. We know from the 2017 Vulnerable Investors
Report that the PIPEDA provisions relating to disclosure of client information without consent are
overly broad, and do not provide enough clarity over who has access to the information:

PIPEDA authorizes organizations that collect, use or disclose personal information in the
course of their commercial activities to disclose an individual’s personal information to a
“government institution,” or the individual’s “next of kin” or “authorized representative,”
without the affected individual’s consent, provided that: the disclosing organization has

reasonable grounds to believe the individual has been, is, or may be the victim of financial
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abuse; the disclosure is made solely for purposes of preventing or investigating the abuse;
and it is reasonable to expect disclosure to the individual would compromise the preven-

tion or investigation of the abuse.

Unfortunately, these amendments are not particularly helpful,as PIPEDA does not define
the terms “governmental organization,” “next-of-kin,” “authorized representative,” or
“financial abuse”. Hansard and the federal Interpretation Act74 are also silent, providing

no guidance in terms of definitions.”*

The report also notes that, unless “the organization has reasonable grounds to believe that the individ-
ual has been, is or may be the victim of financial abuse,” any disclosure of information without a client’s
consent would constitute a breach of the Act.”

PIPEDA sets out national standards for private-sector organizations to collect, use, and disclose
personal information for commercial, for-profit activities in Canada. The Office of the Privacy
Commissioner of Canada website notes that, “[u]nless the personal information crosses provincial or
national borders, PIPEDA does not apply to organizations that operate entirely within Alberta, British
Columbia, or Quebec. These three provinces have general private-sector laws that have been deemed
substantially similar to PIPEDA.”™*

6.9.4 Reporting Requirements—Other

Although the Canadian Criminal Code’™ does not have a stated offence of elder abuse or financial
exploitation “a representative who believes that a client is being abused or financially exploited can
notify the police.””*” Some Canadian provinces and territories permit or require individuals to report
concerns of suspected abuse, neglect, or self-neglect to the provincial or territorial Public Guardian
and Trustee.

There is no mandatory requirement to report abuse or neglect in BC. The AGA permits a person who
has information that an adult is being abused or neglected, and the adult cannot seek support and
assistance, to report this concern to a designated agency.”® As discussed in Chapter 3 of this study
paper, if a person’s finances or assets are at risk, and they cannot manage their financial affairs, the
Public Guardian and Trustee Act provides the PGT BC with the power to investigate concerns. If finan-
cial decisions must be made, this may include the PGT BC becoming committee of estate. If the adult
is in immediate danger of physical harm, then the police should be contacted.”

Like BC, Ontario has no mandatory reporting requirement for suspected financial abuse or neglect
generally, except for misuse or misappropriation of a person’s money when the person resides in a
retirement home or long-term care home.” People can contact the Ontario Public Guardian and
Trustee if they have concerns that a person may be at risk of financial abuse.
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6.10 INDUSTRY INITIATIVE

6.10.1 2017 Vulnerable Investors Report

'The 2017 Vulnerable Investors Report made the following six recommendations for Canadian secu-
rities regulators to develop and implement, summarized as follows:

1. Trusted Contact Person (“T'CP”): Securities regulators should implement a rule that
requires firms to make reasonable efforts to obtain the name and contact information of
a trusted contact person for all non-institutional clients, regardless of the client’s age, at
the time of opening a new account, or, in the case of existing accounts, the next earliest
occasion that the firm updates a client’s “Know Your Client” profile.

2. Temporary Hold on Trades and Disbursements: Securities regulators should implement
a rule that authorizes qualified individuals within a firm to place a temporary hold on
trades and disbursements of funds or securities from the account of a vulnerable client,
where the qualified individual reasonably believes that financial exploitation or undue
influence of the vulnerable client has occurred, is occurring, or will be attempted, or where
the qualified individual reasonably believes that the vulnerable client has lost the capacity
to provide instructions.

3. Legal Safe Harbour: Regulators should implement a legal safe harbour that shields
firms and their representatives from regulatory liability if they act in good faith and
exercise reasonable care in making a disclosure about a client to his or her designated
TCP, specified government agency, securities commission or other designated reporting
body. In addition, a regulatory legal safe harbor should be extended to the firm and their
representatives for placing a temporary hold on disbursements or trades from the account
of a vulnerable client, provided the firm and its representatives act in accordance with the
regulatory requirements (which are discussed in this study paper) including the applicable
provisions of a regulator-approved conduct protocol.

4. Conduct Protocol: Canadian securities regulators should publish a ‘Conduct Protocol’
that defines key terms and sets out the steps firms and representatives should take to
identify and protect vulnerable clients.

5. Education and Training: Firms should be required to ensure that their representatives
and staff have competency-based training in the areas of elder abuse, undue influence,
mental capacity issues, enduring powers of attorney and ageism and have the required
proficiencies. Topic areas include elder abuse, financial exploitation, undue influence,
mental capacity issues, and ageism and also have education on enduring powers of
attorney, and substituted and supported decision-making.

6. Firms Become Familiar with Outside Resources and Responders: Firms need to learn
how and when to appropriately refer a case of suspected elder financial abuse, undue
influence or diminished mental capacity to local responders.”’
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6.10.2 1IROC

Following a 2014 ITAC report™? on best practices for working with senior investors, IIROC intro-
duced a guidance on senior investor issues.”” The guidance provides greater clarity and direction to
representatives on how to best deal with the following issues:

* Power of Attorney: policies directing dealer members to ask senior clients about the
existence and validity of POAs at the time an account is opened, and with periodic
updates; obtain copies; refer to applicable KYC information for changes to existing POAs;
and remain attentive to red flags during the creation or modification of POAs;

* Effective communication: increase frequency of contact; maintain accurate and complete
KYC information; document all material conversations with senior clients; educate clients
about benefits of POA; discuss the use of a trusted contact person; use plain language and
larger font size; and comply with statutory obligations for appropriate accommodations
tor people living with a disability;

* Policies and Procedures: train and educate Dealer Members on how to identify
diminished capacity and financial exploitation; discuss escalation and reporting processes;
encourage future planning for all clients; appropriate advertising and marketing; obtain
KYC information about important life changes; fulfill suitability obligations; and conduct
senior-focused supervision and compliance reviews; and

* Investment Objectives: recognition that investment objectives may change with older
adult clients. The role of the dealer member is to identify the inconsistencies, help the
client determine which objectives are more important to them, and advise of any risks

associated with choosing one or more options.”*

Other proposed best practices from the IIROC guidance include use of temporary holds and manag-

ing risk of potential financial exploitation.”*

In April 2019, IIROC published a policy update report outlining key policy priorities for implemen-
tation, including:

* Plain Language Dealer Member Rules Rewrite Project (“Plain Language Project”) to
rewrite current Dealer Member Rules into plain language; and

* A Regulatory Framework for Addressing Financial Exploitation and Cognitive
Impairment among Older and Vulnerable Investors. This initiative consists of
amendments to the Dealer Member Regulatory Resources and has been introduced
to prevent the financial exploitation of vulnerable investors through obtaining trusted
contact person information, placing temporary holds on trades and disbursements, and
operating under a legal safe harbour. IIROC is working with the Canadian Securities
Administrators and the Mutual Fund Dealers Association to develop a regulatory
framework to address these areas where a Dealer can accommodate and protect vulnerable

investors. Proposed amendments to this Framework are currently under consideration.”®

The 2019 policy updates respond to IIROC’s May 2016 guidance to address issues, including techno-

logical change, a changing regulatory and legislative landscape, evolution in investor demographics,
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and a decline in retail investor ownership of individual securities.

In June 2019, IIROC published the results of a national survey canvassing input on provisions to

protect vulnerable investors.

7 Survey data gathered from 1,000 Canadian investors covered a range of

topics including awareness of regulatory tools and resources on available protection measures, uptake

on the use of a trusted contact person, and the correlation between tools for protection and investor

confidence.

'The purpose of the survey was twofold—1) to gauge investor awareness and familiarity with available

protection measures; and 2) to “explore overall understanding of, support for, and concerns with,

the concepts of a ‘trusted contact’ person, ‘safe harbour’ and ‘temporary hold’ policies and specific

elements within.”

Key findings from the survey are:

Awareness of tools to protect vulnerable investors is low. Only 18 percent of
respondents reported an unaided awareness of regulatory rules to help investment firms
and advisors protect vulnerable investors. Only 22 percent report having aided awareness
of tools and resources on the use of a trusted contact person (TCP);

Uptake of the TCP is low. Only 22% of investors confirm having named a TCP for their
file. This is despite 71 per cent saying they would provide the name of a TCP if their
advisor requested it. (NOTE: The 22 per cent may be underreported because 39 per cent
of survey respondents say they have a Power of Attorney who is also named as their TCP);

More than 8 in 10 investors agree that they would benefit from more information about
specific aspects of the TCP role. An overwhelming 93 percent of survey respondents
support the use of a TCP on their account. However, more information is needed on

the circumstances under which an advisor can contact a TCP, how to update TCP
information, and how an investor can choose someone to act as a TCP;

Support for tools that protect vulnerable investors is high. 92 percent of survey
respondents support investment firms and advisors having regulatory tools in place, such
as a TCP and temporary hold measures to enable them to protect investors they know, or
suspect, are vulnerable;

Investor confidence is directly correlated to awareness of the regulatory tools that
support protection of vulnerable investors. Awareness regulatory tools and measures

has a significant impact on investor confidence that they are effectively protected, their
assets are safe, investment firms and advisors are acting in their best interest, and Canadian
markets are effectively regulated;

Investors support tools that empower firms and advisors to protect vulnerable
investors. Most survey respondents agree that “investment firms and advisors should have
the ability to speak with a ‘trusted contact’ person if they suspect their client is vulnerable
or being exploited, [they] should be able to temporarily pause activity in a client’s account
if they suspect the client is vulnerable or being exploited” and a safe harbour regime should
be in place to protect them if action is needed to be taken on a client’s file;
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* The majority believe that investment advisors would use these tools in the investor’s
best interest. 72 per cent agree (and 32 per cent strongly agree) that their advisor is
looking out for their interests by recommending that they designate a TCP and are
confident that they would implement them appropriately based on sound judgement;

* Values of investor privacy and control over financial affairs must guide the
development, execution, and communication of these tools.

Investment firms’and investment advisors’ primary concern should be to protect
their client’s privacy, even if they believe the client may be vulnerable;

Advisor should not be able to discuss their financial aftairs with anyone but them

regardless of their perceived physical/mental health and capacity; and

'The physical and mental health status of clients is private and should not be shared
with investment dealers or investment advisors.

According to IIROC’s President and CEO Andrew J. Kriegler, “[t]his input from investors comple-
ments the comments we have heard from the investment industry on the need for tools like a regu-
latory safe-harbour to address the issues associated with Canada’s aging population and vulnerable

investors.””*

ITROC has developed an Investor Resource Centre on their website, with various brochures, online
tools, videos, and bulletins dedicated to educating people about investing.”* IIROC also has an addi-
tional resource specifically designed to educate senior investors, and direct people to provincial invest-
ment education and resources.”

In June 2020, a year after it published the survey results on issues impacting vulnerable investors,
ITROC released a proposal to merge IIROC and the MFDA to develop a single, consolidated self-reg-
ulatory organization.” The proposal was developed “in consultation with investors, investment and

mutual fund dealers and advisors, professional bodies and industry associations.””*

The purpose of the proposed merger is to respond to the barriers created by the existing “fragmented
and duplicative account and product-based self-regulatory framework” to enhance investor protection
and access to advice services.” The report notes that the 2020 global pandemic only exacerbated the
impact of these barriers. In the research to prepare the proposal, Canadians called for “more goals-
based financial advice that speaks to their entire family situation, advice that is more flexible, transpar-
ent and which gives them more control over their investment experience.”’** A consolidated regulatory
organization could also support increased investor education and awareness of the applicable regula-

tions, information sources on advisors and firms, and how to file complaints.’

To illustrate the complexity of the current regulatory landscape in Canada, the IIROC 2020 Proposal
provides a table outlining the direct oversight, by activity’*’, for each type of regulatory body in Canada.

'The Proposal suggests that the benefits to investors flowing from a new, consolidated self-regulatory
model include:

* Reduc[ing] unnecessary duplication and process.
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* Increas[ing] Canadians’understanding of regulation and their ability to navigate through
the system.

* A seamless graduation as their investment needs change over time, from fairly simple
products and advice to more complex advisory channels and solutions.

*  More products at lower cost, e.g. a full suite of ETFs, would be available to many
more Canadians

* Clients would not have to re-open accounts and/or change firms/advisors as their
investing needs change, resulting in:

Less “paperwork burden”
Improved consolidated reporting to investors

* Elimination of regulatory duplication would offer cost savings that could be reinvested in

innovation and client service.”’

6.10.3 MFDA
The MFDA has hosted three Seniors Summits in 20137%, 2015 and 2019, respectively. Topics

addressed at the summits include:

MFDA 2015 Seniors Summit
* Legal issues in servicing senior clients;

* Facing elder financial abuse; and

* Compliance reviews.”*

MFDA 2019 Seniors Summit
* Advising seniors;
* International initiatives on senior investor issues;
¢ Member best practices; and

*  MFDA regulatory approach.”

In September 2019, MFDA released its Member Outreach Initiative detailing feedback on various

issues.””!

Consultation participants called for better guidance and education on working with aging
investors and vulnerable clients. Recommendations include clarity on MFDA’s approach to assessing
suitability for senior investors, and guidance and education on dealing with issues of potential financial

abuse and safe harbour provisions.

In response to the Outreach Initiative, the MFDA released a policy on seniors and vulnerable clients.””
On the issue of a trusted contact person (TCP), the policy notes that members may take “reasonable
steps to obtain the name and contact information of a TCP from their clients.”””* The policy cautions
that a TCP is not a substitute for obtaining confirmation of a Power of Attorney, nor does a TCP
have decision-making authority on a file. The role of the TCP is to provide information about a client
related to issues like potential financial exploitation or a client’s mental capacity.

6 | Canada's Investment Landscape

155



In obtaining a TCP, members are advised to apply the following practices:

* Provide the client with written notice of the circumstances in which a TCP may be
contacted and obtain the client’s written consent to disclose any personal information
that may be shared with the TCP in those situations, as required by MFDA Rule 2.1.3

(Confidential Information) and privacy legislation;

* The TCP should be an individual over the age of majority. As a matter of good practice,
the TCP should generally not be an individual who has an interest in the client’s account
[...] Members and Approved Persons should encourage their clients to name different
individuals as their TCP and POA, however, it is recognized that this may not be possible
for all clients; and

* When a decision is made to contact a TCP, Members should consider whether other
relevant parties such as the MFDA, the police or an office of a public guardian or trustee
in the relevant jurisdiction should be contacted.””*

'The policy also provides guidance on placing temporary holds on transactions where concerns about
financial exploitation or an investor’s mental capacity are at issue. Members are advised to have clear
policies and procedures to 1) identify supervisory and compliance staff to manage placement of a
temporary hold; 2) review, monitor, or address the issues; and 3) decide to complete or disallow the

transaction.””

The 2019 Seniors Summit touched on issues related to best practices and MFDA regulatory
approaches in response to the outreach consultation. Future initiatives include working with other
securities regulators to develop safe harbour and trusted contact policies.””* The MFDA has also dedi-
cated a section of its website to providing education, tools, and resources for senior investors.””” Topics
covered include working with an advisor, and education on frauds and scams.

6.10.4 Canadian Securities Administrators (CSA)

In June 2019, the CSA released a Staff Notice on suggested practices for working with older or
vulnerable clients, including guidance on how to respond to issues of suspected financial exploitation
or diminished mental capacity.”® Some key features of the practice guidance include:

Red Flags for Diminished Capacity and Potential Financial Exploitation™

Signs of Diminished Capacity

Signs of Financial Exploitation

memory loss (e.g. forgetting previously given - sudden change of risk profile from low risk/capital
instructions or repeating questions) preservation to high risk
increased difficulty completing forms or reviewing | « sudden reluctance to discuss financial matters

disclosure documents unexplained or sudden withdrawals from

increased difficulty understanding important accounts or account closures

aspects of investment accounts being accompanied to meetings by new or

confusion or unfamiliarity with basic financial unknown caregivers, friends, or family members or
terms and concepts having difficulty communicating directly with the
client without the interaction of others
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Signs of Diminished Capacity

Signs of Financial Exploitation

reduced ability to solve everyday math problems « sudden orunusual requests to change ownership
of assets (for example, requesting that investments
be transferred to a joint account held by family
members, friends, or caregivers)

exhibiting unfamiliarity with surroundings or
social settings

missing appointments )
sudden or unexplained changes to legal or

problems with language financial documents, such as POAs and wills, or

changes in personality account beneficiaries

increased passivity, anxiety, aggression or other . unusual anxiety when meeting with or speaking
changes in mood to a firm employee (in-person or over the phone)
an uncharacteristically unkempt appearance . unusual difficulty with, or lack of response, to

communications or meeting requests
limited knowledge about their financial status
increasing isolation from family or friends

signs of physical neglect or abuse.

+ KYC and suitability obligations, with additional information gathered on client
employment status and intended retirement date, potential retirement expenses, and TCP
information;

* registrants should meet more frequently with vulnerable clients to keep apprised
of changes like: health status, death or incapacity of a spouse, and decision-making
patterns; and

* Communicating with older or vulnerable clients.”®

For communicating with vulnerable investors, registered firms and representatives are encouraged “to
give deference to the client to select their preferred method of communication (for example, in-person
meetings or discussions via telephone) to facilitate their ability to participate in a meeting comfort-
ably.””8! Registrants are also to receive education and training on how to have difficult conversations
with clients around issues like income, health care needs, and physical and cognitive changes. The CSA
Notice works alongside IIROC’s 2016 guidance and MFDA’s seniors’initiatives.

Of note in its 2019 Notice, the CSA explains that older clients “are not a homogenous group” nor
should all older adult clients be considered “vulnerable or unable to protect their own interests.”*
The CSA notice raises awareness among registered firms and representatives that vulnerability is not
age-specific; it can impact anyone, and at any age. The notice also highlights that “vulnerability can
take many forms, and can be temporary, sporadic or permanent in nature [...] caused by a number of
factors, including a physical, cognitive or psychological limitation, or an illness or injury.” The notice
goes further to outline suggested practices for investment professionals to use when working with
vulnerable investors. We discuss these suggested practices in our ideas and opportunities section in
Chapter 9 of this study paper.

In October 2019, the CSA issued a set of client-focused reforms to improve the client-registrant
relationship.”* Key amendments include:
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* Expand KYC Criteria to include:

Information about a person’s circumstances (not limited to financial), investment
knowledge, risk profile (tolerance and capacity) and investment time horizon;

Reasonable steps to confirm accuracy of KYC information;

Requirement to update KYC information and maintain currency of information
when significant change occurs;

Minimum intervals for updating KYC: 12-36 months, depending on
type of account;

¢ Enhanced KYP criteria;
* New suitability criteria, set out as follows:
the registrant must determine, on a reasonable basis, that
the action is suitable for the client, based on the following factors:
KYC information;
the registrant’s assessment or understanding of the security;

the impact of the action on the account, including its concentration
and liquidity;
the actual and potential impact of costs on the client’s returns;

a reasonable range of alternatives available through the firm at the
time the determination is made; and

the action puts the client’s interest first.

Advisors must also review a client’s account in certain situations, including a change
in KYC information.”®

As recent as March 2020, the CSA announced proposed changes to assist firms to protect seniors
and vulnerable investors from financial exploitation and fraud.”® Proposed amendments open for
comment include obtaining the name and contact for a trusted contact person (TCP) “to be a resource
for registrants to assist in protecting their clients against possible financial exploitation or if there are
concerns about a client’s mental capacity”, but without preventing a client from opening an account
if they do not consent to provide a TCP.”® It is unclear in the proposed amendments whether or not
“assist” may include a TCP providing support to a vulnerable investor to enhance their capacity to
make a financial decision.

'The amendments, if adopted, would also allow registered firms and advisors to place a temporary hold
on the purchase, sale, withdrawal, or transfer of cash or securities if the firm reasonably believes a client
is being financial exploited, or does not have the mental capacity to make the financial decision.”
Other important changes include the addition of definitions for financial exploitation, mental capacity,
temporary hold, and vulnerable client.”®

The CSA website also has a dedicated page for investor education and resources, with several brochures

and items on topics including financial concerns checklist, questions to ask when working with an

advisor, investment fraud and scams, and information for young investors.”
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6.10.5 IFIC

IFIC has an Investor Centre resource page that provides a variety of tools and links to information
for investors, including information targeted at young adult investors and students.”” It also has a
“Vulnerable Investors” page with resources, including best practice checklists on working with older
adult investors.

6.10.6 FPSC

During its 2017 Financial Planning Week, FPSC provided educational resources on topics related to
client capacity and financial vulnerability, red flags for financial planners to consider when working

with vulnerable clients, standards of conduct, and practice guidance.”"

The FPSC website has a section called “Financial Planning Body of Knowledge” outlining the
different knowledge categories financial planners must maintain.””> A review of its topic “Values,
Attitudes, Emotions and Disorders Related to Money” notes that FPSC professionals must consider
how personal feelings, needs, beliefs, and experiences with money shape how people make financial
decisions. For example, financial planners are expected to identify when issues like physical or mental
fatigue may lead to what is called mental depletion. Risk factors that could contribute to mental
depletion include:

* Diminished learning capacity;
* Flawed decision-making;

* Vulnerability to temptation; or

* Non-adherence to change or recommendations.”

Planners must also familiarize themselves with strategies to reduce mental depletion, such as how
sleep, nutrition, and exercise may enhance or inhibit a person’s capacity to make financial decisions.
Practice considerations to support a person who is experiencing mental depletion include:

* Postpone decision-making;
*  Postpone providing information to client;

* Postpone educating client; or

* Reschedule meeting.”*

Other materials in the knowledge section include recognition of how environment, time of meeting,
information overload, and other factors can impact capacity to make sound financial decisions.””

One highlight of the FPSC Standards of Professional Responsibility is that a “certificant™® owes a
duty of confidentiality to a client that requires express, written consent from the client to disclose or
use any personal or confidential client information.”’” The guidance note indicates that certificants
cannot presume to have implied consent from the client to share or disclose information “including
where a client may bring a family member, spouse or third party to a meeting. Consent to disclose

confidential client information must be expressly and explicitly provided by the client [...].”7*
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6.10.7 BC Securities Commission (BCSC)

In October 2019, the provincial government announced proposed changes to BC securities legislation
to modernize securities regulation and equip the BCSC with “the strongest enforcement and collec-
tion tools in the country”.””” Amendments to the legislation include bolstering “BCSC'’s current ability
to freeze property and other new measures, such as seizing registered retirement savings plans.”® The
Ministry of Finance News Release also notes that the amendments would help to harmonize BC’s
statutory protection measures with provinces like Alberta and Ontario.

The BCSC has developed an InvestRight website dedicated to investor education about the practice

of investing, fraud awareness, investor protection, and working with an investment advisor.*"!

6.10.8 Ontario Securities Commission

In March 2018, the Ontario Securities Commission (OSC) published OSC Staft Notice 11-779—
Seniors Strategy, which included an action plan to respond to the needs and priorities of Ontario
seniors.*” Led by a Seniors Expert Advisory Committee, the purpose of the strategy is to provide
registered firms and representatives with “a flexible and responsive framework to address issues of

financial exploitation and cognitive impairment among older investors [.]%%

Key elements of the OSC Seniors Strategy include:

* Requirements that registered firms and representatives make reasonable efforts to
obtain the name and contact of a TCP to discuss concerns about a client’s behaviour or
transactions;

* Temporary holds on account withdrawals if there is a reasonable belief financial
exploitation or fraud has, is, or will take place, and there are concerns about a
client’s judgment;

* Guidance for obtaining information from older clients, including “supporting their
decision-making as they age”®*;

*  Clarity on firm and representative use of official titles; and

* Enhanced research, education, and training to bolster firm and representative knowledge

and capacity work with older investors, their families, and caregivers who support them.®*

When describing “the way forward”, the strategy sets out a series of principles aimed at making
the investment process “inclusive, social, and responsive.”® Excerpts from the three principles are
set out below:

Inclusive: Being inclusive means taking into account, among other things, differences
in mobility, vision, hearing, and literacy, including financial literacy [...] An inclusive
approach means combating ageism and making clear that the contributions of older
Ontarians are important to our economy and society, and that seniors’goals and priorities
are important to our financial services sector. An inclusive approach helps Ontarians main-
tain an independent lifestyle that allows them to make choices and engage with others on

their own terms.
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Social: Financial and other important decisions are rarely made in isolation. People are
social: they consider the effects of their actions on others and seek others’ advice before
making a decision. For example, a parent may delay retirement to help adult children
buy a home or pay oft student debt. Investors of all ages rely on registered firms and their
representatives, as well as trusted friends and family members, as sources of information
and advice before making financial decisions. Family and friends can play important roles
as caregivers later in life, and a representative’s relationship with a client may evolve as the

client ages [...]

Responsive: Being responsive means delivering timely and relevant support and resources
to investors, as well as the people they work with when making financial decisions, in a way

that reflects and responds to changes in investors’ personal circumstances [ ...].”8%

Key informants for this project told us that they receive informal support to make investment deci-
sions. This is the case in both BC and Ontario. Appreciating that most decisions are made with some
form of support, investment professionals we spoke to commented that it was not uncommon for an
investor to rely on the support of someone they trust to help them make an investment decision. As we
discuss in more detail in the next chapter, there is unanimous agreement among investment industry
professionals to find ways to encourage the use of some form of supported decision-making in the
investment process.

We discussed in Chapter 4 that Ontario does not formally recognize supported decision-making,
where a person is assisted to make financial decisions, in its legislation. As it stands, anyone receiving
support to make investment decisions does so informally, or under a formal power of attorney relation-
ship where the attorney retains decision-making authority. Whether or not Ontario will move towards
amending its laws to recognize formal support in decision-making remains to be seen. The strategy is
a helpful resource for firms and representatives to consider how support can enhance a person’s ability
to meaningfully participate in the investment process.

6.11 SUMMARY

As discussed earlier in this chapter, the investment industry is subject to significant regulation, and is
governed with a mix of federal and provincial laws and regulatory bodies. If supported decision-mak-
ing remains misunderstood, or the perceived risk to the financial institution is too high or creates
discomfort, family members or supporters may find themselves in a situation where they must choose
between not accessing third-party services or products, or obtaining more restrictive substitute deci-
sion-making alternatives. This could result in the adult losing their decision-making autonomy, which
is often the outcome adults and supporters are trying to avoid.

The importance of the issue is highlighted in a related Law Commission of Ontario Report on the
RDSP, which noted that:

Under the Income Tax Act (ITA), adults can open an RDSP for themselves and decide
the plan terms as the “plan holder”. However, the ITA provides that where an adult is not
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“contractually competent to enter into a disability savings plan” with a financial institu-
tion, another “legally authorized” person must act as the plan holder. Therefore, a financial
institution may decline to enter into an RDSP arrangement with a beneficiary who does
not meet the common law test of capacity to enter into a contract. An adult or another
interested person, such as a family member, may also believe that an adult lacks capacity to
establish an RDSP and wish to appoint a plan holder before approaching a financial insti-
tution. The RDSP program does not provide a means to name a plan holder. Instead, a plan
holder must be appointed under separate provincial laws. ... The federal government has
reported that in some provinces, opening an RDSP can involve a considerable amount of
time and expense and may have a significant impact on the beneficiary.... (indeed) adults
have been unable to appoint a plan holder through a power of attorney (POA) because the
threshold for capacity under the [ Susstitute Decisions Act] that would entitle them to do so
may be out of reach. Furthermore, the exigencies of applying for guardianship have been
perceived as disproportionate to appointing a plan holder due to associated costs, time and

possible repercussions on an adult’s well-being.5

CHAPTER 7

The next chapter of this study paper sets out what we learned from speaking with everyone involved

in the investment process. The questions we asked were based upon an understanding of the following C y I t t 2 F = d =
issues, specifically: O n S u a l O n I n I n g S

* 'There is increased understanding and attention to abuse and neglect of vulnerable adults

within the public, among professionals, and in the investment community.
* 'There is increased awareness and law reform interest in supported decision-making.

* 'There is increased clarity about the use of enduring powers of attorney and the duties of 'This chapter summarizes what we learned from key informants about the use of supported deci-
an attorney. sion-making in the investment process. This chapter is the largest in the study paper. Our two
primary comparator jurisdictions were BC and Ontario, but we also spoke to people from Manitoba,

* 'The investment industry in Canada has been in a debate about the investment advisor’s
Saskatchewan, United States, Australia, New Zealand, and the United Kingdom.

duty of care to investors generally. To date there appears to have been little to no

consideration of the implications of supported decision-making arrangements.

As stated earlier, we interviewed 95 people from the following sectors of the investment community:®°

* 'There is increased awareness and diligence with respect to protecting privacy and what an

investment advisor can share with others. * Keyinformant interviews:
* 'There are concerns about liability of investment advisors generally when dealing with a. People with Lived Experience—adults receiving support (N = 11)
investors, and particularly when working with vulnerable community members. b. People with Lived Experience—supporters (N = 9)

* There are concerns about the balancing the right to autonomy and the right to protection,
809

c. Investmentadvisors who service people living with Alzheimer’s or dementia

which continue to be a challenge. and families supporting people living with intellectual or developmental

disabilities (N = 8);

d. Investmentindustry regulators (N = 9);

e. Government, or other public policy representatives (N = 19);
f. Academics (legal and social science) (N = 8);

g. Lawyers (N =17);

h. Community agencies and advocates (N = 14);

*  Focus group with members of Inclusion BC—adults receiving support and supporters
(events = 1);*11

162 Inclusive Investing: Respecting the Rights of Vulnerable Investors through Supported Decision-Making 7 | Consultation Findings 163



* Conference presentations where we introduced the project, discussed the legal,
regulatory, and social issues, and held a question and answer session to gather input.
We presented to social workers, lawyers, investment advisors, financial planners, service
delivery professionals, supporters, and people receiving support about their experience
with supported decision-making in the investment context (events N = 3; N =127
attendees);

+ Canadian Bar Association (CBA) BC Online Survey to members across the province
(N = 60);* and

* Society of Notaries Public of BC Survey to notaries across the province (N = 68).

This chapter is divided into four parts:
1. Note on Methodology for the consultation interviews, interviewee selection, online
survey respondents, and structure;

2. Observations we made about limitations or challenges faced during recruitment and
participation of key informants for the consultation interviews; and

3. What we heard from people who use, or attempt to use, supported decision-making in the
investment process, namely:

i. People living with dementia, or who identify as living with an intellectual or
developmental disability;

ii. Supporters;

iii. Investment advisors;

iv. Investment regulators;

v. Lawyers;

vi. Government or other public policy offices;
vii. Community agencies and advocates; and
viii. Academics.

4. Summary of consultation findings, including survey results and conference
participant input.

Key informants shared knowledge, observations, concerns, and ideas about many aspects of the invest-
ment process. The degree of investment knowledge and experience among adults receiving support,
and their supporters, varied. Many participants shared personal and professional stories about their
challenges and successes in using support to make, or help a person make, investment decisions.

Except for people who asked to remain anonymous, a complete list of key informants is included in
Appendix A. Consultation planning and observations of note are discussed below. From the consul-
tation findings, we identified several ideas or opportunities to enhance the use of supported deci-
sion-making for investing. These are discussed in Chapter 9 of this study paper.

Inclusive Investing: Respecting the Rights of Vulnerable Investors through Supported Decision-Making

7.1 METHODOLOGY

7.1.1 Semi-structured Interviews

Like the CCELs approach for the 2014 Understanding the Lived Experience report, staff for this
project used semi-structured interviews to gather input from key informants.®"* A semi-structed inter-
view uses key themes to guide interview questions “but also allows the interviewer or interviewee to
diverge in order to pursue an idea or response in more detail.”s**

Except for some larger group interviews, most key informant interviews were conducted by phone,
primarily for the following reasons:

*  Comparator Jurisdictions: With BC and Ontario serving as the primary comparator
jurisdictions, the option for in-person interviews was limited. Staft conducted some
in-person interviews with Ontario participants during pre-planned staft travel for
conferences. Staff held larger in-person group interviews in BC, where possible.

* Federal and International Initiatives: Project staff identified several initiatives across
Canada and internationally on working with vulnerable investors, different models for
supported decision-making, and efforts to foster greater inclusion and decision-making
autonomy for the disability community. Academics and community experts participated
in consultation interviews from a wide variety of geographical locations. With exception
to pre-planned staft attendance at Canadian or international conferences, most were
phone interviews.

* Accommodation Needs: Some people with lived experience stated that in-person
interviews posed mobility or other challenges. Some of the factors include meeting
environment, access to transportation, supporter availability, and time of day.
Consequently, staft oftfered phone interviews as a primary meeting method, followed by
video or other remote interview options.

Many of our key informants shared information about their primary role as a person receiving support,
an investment professional, lawyer, supporter, community representative, or academic. People would
often start out by saying “I'm not sure how helpful I will be”, especially if the link between their title
and the topic of our research was unclear. Staff gave interviewees a list of key themes ahead of each
interview to guide the discussion. Rather than assigning specific questions, staff leveraged the early
part of each interview to unpack each person’s reaction to the topic as a window into how they might
bolster their contribution.

Several interviewees would casually say things like “I know this because I support my [family member
or friend]” or “my [family member or friend] had a different experience when receiving support.” Staff
used those moments to expand the conversation to include related personal lived experience. People
were often surprised to uncover how involved they are in other facets of the investment decision-mak-
ing process. Some supporters shared that, although they did not consider how to use support for
investing, they saw an opportunity to build this into their support toolkit in the future.
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Another benefit of the semi-structured interview approach was staft ability to adapt to, and accom-
modate, the different communication needs of people receiving support. How people interpret the
meaning of investment terms or concepts varied. Leading with themes like “what does good support
look like to you”, instead of using structured questions, opened the dialogue about personal prefer-
ences, values, beliefs, and needs. Staft asked people to share experiences receiving, or seeking, support
to make investment decisions. Discovering new ways of extracting the information helped to create a
more fulsome conversation.

As discussed in the 2014 Understanding the Lived Experience report, a significant challenge to the
semi-structured interview method is that analysis of findings can only be done by the interviewer.*"
For this project, that meant one staff member reviewed all interviews, with exception of interviews
where two staff members attended. This lengthened the analysis and organization of consultation find-
ings considerably. Staft were able to mitigate this to some degree by using an automated transcription
service to transfer audio data into Word text. Support from CCEL administrative staff and contractors

facilitated completion of the transcripts within a more manageable timeframe.

7.1.2 Focus Groups

Project partners Alzheimer Society B.C. and Inclusion BC, Public Guardian and Trustee of BC,
ARCH Disability Law Centre (Toronto), and Alzheimer’s Society Ontario worked with project staff
to plan, recruit, and coordinate focus group interviews with people from the dementia and intellectual
or developmental disability communities in each jurisdiction. Project staft worked with project part-
ners and supporting organizations to develop community-friendly consultation posters to distribute to
members. The focus group recruitment and registration period ran from February 2019 to April 2019.
Despite strong efforts from everyone involved, registration uptake for focus group events was low.

Due to low registration numbers, staft conducted one-on-one interviews for Ontario registrants.
Project staff held one focus group session with Inclusion BC in Vancouver. Nine people with lived
experience attended the session. The topic of money and investing caused some participants to initially
feel hesitant to share personal experiences. Project staft spent time at the beginning of the session
clarifying the purpose of our research—to better understand how people receive support to make
investment decisions—and to reassure people that information shared would remain anonymous.
Most members felt more comfortable once staff clarified that no details on amount of money, or type
of investments, needed to be shared. Project staff also asked people to share insights and opinions on
the type of support they appreciate, and the kind of support that makes it harder for them to partici-
pate in the decision-making process.

7.1.3 Inclusion BC Annual Learning Event (May 2019)
In May 2019, CCEL project staft attended Inclusion BC’s Annual Learning Event in Victoria, BC to

present on the project, and to gather input from attendees on their experience receiving or providing
support to make investment decisions. With over 45 participants in attendance at the session, project
staft asked the following questions:

*  What does support mean to you?

Inclusive Investing: Respecting the Rights of Vulnerable Investors through Supported Decision-Making

*  What does supported decision-making mean to you?
* Who supports you to make decisions?

*  For people who receive support from a group of people in their lives, how do you work
together with your supporters? What are some of the things you do as a team to ensure
you get the support you need?

*  What are examples of how people provide support to make financial decisions. What kind
of help is appreciated?

* What are some of the obstacles or roadblocks in using support to make financial/
investment decisions?

* What tools or resources are, or would be, helpful to you to learn about how to save your
money for the future?

7.1.4 Online Surveys to BC Lawyers and Notaries

Our research and interviews revealed that while lawyers and the public are familiar with endur-
ing powers of attorney, and section 9 representation agreements for health care made under the
RAA, section 7 representation agreements for routine finances are not widely understood and are
underutilized.

To gather more input from lawyers and notaries in BC, project staft developed two online surveys.
Specifically, staft wanted to learn more about how often people use section 7 representation agree-
ments in the investment process. Each survey asked specific questions about a lawyer or notary’s:
*  Years of practice;
* Experience preparing section 7 representation agreements:
Standard Provisions;
Authority of the Representative;
Use of the Monitor; and
Number and frequency of agreements prepared; and

*  Process for informing clients or representatives about representation agreement purposes,
roles, responsibilities, etc.

Each survey took an average of five minutes to complete. Staff ran the surveys for three weeks in
October 2019. A total of 60 lawyers and 68 Notaries responded to the survey. Questions asked in each
survey are listed in Appendices D and E of this study paper. Survey results are discussed throughout
the next section.

7.1.5 Roundtable Stakeholder Events

The original project plan contemplated holding two roundtable stakeholder events, one each in
Toronto and Vancouver. The purpose of the events was to gather members from all the communities
we interviewed to discuss their collective ideas for how to enhance the use of supported decision-mak-
ing in the investment context.
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To me, to do it properly, to know your client, you need to understand not only their existing
knowledge level, but their propensity to gain more knowledge. The vast majority of
individuals, when they first open an account, are pretty much all unsophisticated. It is not
just measuring their sophistication level at a point in time; but their capacity to become
sophisticated. Their desire to want to learn [...] What are their vulnerabilities? What are their
disabilities? What are their constraints? Because clients will go down different paths, either
because they have certain challenges, or because they just do not want to be bothered,

or whatever.

- Investment Professional

Every person we interviewed for this project was keen to participate in the events. Invitations ran for
a period of three to four weeks, approximately two and half months ahead of the selected event date.
Unfortunately, and when it came time to register participants, scheduling conflicts, travel limitations,
and low registration numbers necessitated cancellation of the events.

7.1.6 Key Informant and Focus Group Interview Questions

Questions asked of key informants and focus group participants are listed in Appendix B of this
study paper.

7.2 WHAT WE HEARD

Applying the semi-structured approach to our interviews allowed for more fulsome discussion about
the issues. It also revealed that it is easier to organize findings by themes, as opposed to interviewee
categories, because many people commented on multiple issues that extended beyond their primary
role or experience. Use of anonymous quotes in this study paper highlight distinct views from each
sector. Otherwise, we summarize the comments, criticisms, and ideas shared to reflect consensus or
disagreement with a topic.

A Note about Titles Used in this Chapter

In this section, and for ease of review, we use the following terms to refer to the key informants
we spoke to:

* Investor means a person living with dementia or an intellectual or developmental
disability who receive support to make investment decisions;

° Supporter means a person who provide support to an investor, eitherasa representative,
attorney under a POA, or informally as a family member, friend, or trusted person;

* Advisor collectively means any investment or other professional who offers direct
investment services and advice to investors and their supporters, or advises on investment-
related matters;

Inclusive Investing: Respecting the Rights of Vulnerable Investors through Supported Decision-Making

Itis fundamental [to] remember who your client is. It is fundamental not to alienate the
client because someone else is coming in the door with them. Because your obligation is to
your client, and your client is the person who owns the assets, not the person who'is sitting
nextto them.

- Investment Professional

* Regulator means an investment regulatory professional who develops policy or who
works on enforcement and compliance issues; and

* Investment or Legal Professional is used in place of the more specific categories of
advisor, lawyer, or regulator, and to preserve a key informant’s anonymity.

7.2.1 Regulatory and Practice Issues®'

KYC Policy and Process

n Every investment regulator and advisor we spoke to agrees that developing a client’s Know-
Your-Client (KYC) profile should start prior to opening the account, with continuous updates
throughout the investment relationship. As one investment professional notes, “[t] he Know
Your Client is one of the most fundamental obligations; everything stems from that. And it is
not just about knowing your client when you are completing forms. It is about knowing your
client throughout their investing life cycle. And checking in with them with regularity.”

Some investment professionals believe current KYC factors are too “black and white.” The
focus is primarily on financial situation and risk tolerance, which are relatively easy to measure.
Also, existing KYC rules do not specifically mention changes in physical, emotional, or
mental health of an investor as a material change. For example, if an investor acquires frontal
temporal dementia, which may impact their numeracy skills or risk tolerance, some lawyers
and investment professionals believe this should prompt a redo of the KYC interview. But
unless the change is a material change, the onus rests with the investor, or their supporter, to
tell the advisor, instead of acting as a prompt for advisors to ask about.

n Advisors agree that investors and supporters should clearly understand the purpose of KYC
information, and what it means to an advisor’s assessment of a client’s risk tolerance and
preferences.

Receiving and Refusing Instructions

n Advisors are concerned about how to receive instructions from an investor, or update KYC
information, when a supporter is with them. Often, investors want their supporter to attend
all meetings; this may be necessary to ensure they have equal opportunity to participate in the
process. One lawyer said that, arguably, a section 7 representation agreement essentially creates
two clients: 1) the person receiving support; and 2) their representative due, in part, to the
sliding scale of the representative’s role to help make or to make decisions. Advisors are also
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Ifyou are feeling, as an advisor, that you are not confident your client is understanding
the information, and the decisions that they are making, you have to take steps to be able
to make sure that they can understand [...] and are making decisions that are the right
decisions for them.

- Investment Professional

concerned about how to make sure the instructions are those of the investor, and not the result
of undue influence from a supporter. Preserving the relationship and trust with the investor,
and their supporter(s), is of utmost importance to advisors in these circumstances.

When receiving instructions, advisors prefer in-person meetings over telephone. If in-person
is not available, most advisors will go to an investor’s home to meet them. If a supporter is
involved, advisors prefer in-person meetings or video conferencing so they can observe the
people in the room.

Advisors would like more training and education about how to navigate the option of a
trusted contact person without breaching either securities law (if they allow a transaction
to proceed) or investor privacy. Regulators note that standards of professional responsibility
require detailed, written consent from an investor for an advisor to speak with a trusted
person. Ensuring an investor understands why a person is contacted and that consent can be
withdrawn, are a top priority when using this option.

If an investor’s instructions go against an advisor’s suitability assessment, advisors sometimes
struggle with how to confirm an investor’s understanding, especially if they have fluctuating
capacity. We heard similar concerns from lawyers who receive instructions from people with
different abilities (discussed in next section).

Academics stressed that advisors must test an investor’s understanding of the decision being
made. The goal is not to protect the investor from making a bad decision. All the advisors and
regulators we spoke to recognize that investors make bad investment decisions all the time.
'The goal should be to ensure that, with the help of a supporter, an investor has the required
information they need to make the decision that anybody with that information would make,

bad or good.

Advisors commented that, when they work with supporters at a meeting, it is important to be
clear about who has authority to make the decision. With a power of attorney, most advisors
said they clearly understand where the responsibility lies. But it is less clear in supported
decision-making relationships, either formally or informally. Even if a supporter is simply
helping an investor interpret information, the line between supporter and decision-maker is a
blur for most of the advisors we spoke to.

Inclusive Investing: Respecting the Rights of Vulnerable Investors through Supported Decision-Making

Itis much easier to hold the Power of Attorney accountable for decisions that are taken
that are not in the client’s interests. The challenge here is when the individual is involved in
decisions, but not exclusively making decisions.

- Investment Professional

m If an investor and supporter disagree, all advisors said they defer to the person with authority
to make the decision. The challenge is that advisors do not always keep a copy of authorization
documents, like representation agreements or powers of attorney, on the investor’s file. Lack of
documentation confirming decision-making authority can cause delay, confusion, frustration,
and potentially result in loss of a financial opportunity if instructions cannot be taken.

n One person said that there are only two occasions when instructions will be refused: 1) if they
suspect an investor does not have capacity to give the instructions; or 2) if they believe the
investor is the victim of financial abuse, undue influence, or exploitation.

If an advisor refuses an instruction, or questions how an investor is spending their money,
there is a risk that investors and their supporters could move to another firm or turn to self-
directed investing. This does not mitigate potential for undue influence, nor does it help to
protect a potential vulnerable investor from being financially exploited. It also creates a related
challenge of investors having to rebuild a relationship with a new firm, where the advisor may
have less experience working with investors who live with a disability.

Tools and Resources on Working with Vulnerable Investors

The regulators and advisors we spoke to agree that the investment sector is committed to
improving education and training on how to work with vulnerable investors. Recent CSA
amendments have expanded the meaning of vulnerable investor to include people who may
have diminishing capacity due to disability, illness, or injury. Investment professionals we
spoke to agree that most distribution firms have a spectrum of basic tools to educate clients
about investment decision-making.

m Advisors admit that while they are gaining confidence on how to work with powers of
attorney and trusted contact people, they feel less equipped to handle supporter-type
situations, especially if they are informal. Lawyers also commented that much of the training
and awareness does not go deep enough to teach advisors how to manage issues related to
diminishing capacity.

Advisors said that a lot of investors with signs of diminishing capacity do not have powers of
attorney in place. This puts the advisor in a position where there is no documented decision-
making authority on file, nor a trusted contact person to call. Advisors commented that
existing tools do not respond to the challenge of when an investor who has no power of
attorney, no trusted contact person, and fluctuating capacity. There is no sense of what steps to
take to deal with this situation.
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When you can see that the client is starting to struggle, maybe that is the point to ask them
ifitis okay to start bringing their family members in with them to start making decisions
together. If the family member has not been appointed as attorney, obviously, you can only
take instructions from the client. We cannot call up a family member and invite them without
the client doing that. We have to wait for the client to bring in their next of kin, or their friend,
orwhoever it may be who is acting as their attorney.

- Investment Professional

Investment professionals we spoke to said they are unsure how to assess if an investor is
incapable of making an investment decision. Most advisors commented that, if they are
unclear about a person’s capacity to make the decision, they will ask that person to bring in a
power of attorney.

One advisor we spoke to said that, when working with long-term clients, they often look for
triggers or flags that indicate there may be either capacity issues or undue influence at play.
Examples include, but are not limited to:

* achange in spending patterns;

* achange in demeanor of the client when it comes to dealing with, or talking
about, the money;

* achange in companions; or

* anew family member who was previously uninvolved.

Advisors and supporters want to learn more about how they can incorporate supported
decision-making into the investment process.

Safeguards—Existing or Needed

One lawyer said that investors could incorporate supported decision-making into the
investment process through a Microboard™. Vela Canada is one example of this within BC.#"7
A Microboard™ is a group of people who have a relationship of trust with the person receiving
support. The people in the group work together with the person receiving support to secure
services and supports to “create the life the person wants.”®'® The benefit of this model is that
the group is registered as a non-profit society, and the person being supported is on the Board
and at the center of decision-making. The Board must adhere to bylaws, and everyone works
together to foster a person’s decision-making autonomy. One key informant commented that
conflicts of interest would have to be carefully managed if this model is used for investing.

Advisors and lawyers suggested expanding the trusted contact person (T'CP) role so that
copies of statements, with the investor’s consent, could be shared with a TCP to support the
advisor and the investor, when needed.

Inclusive Investing: Respecting the Rights of Vulnerable Investors through Supported Decision-Making

I think there should be some sort of [safequards] or limitations, but | am not sure that | know
what they are. If it is clear that the supporter only has a certain kind of role or authority, that
initself could be a [safelguard [...] It would be important for all three people to be clear on the
roles and responsibilities. [...] It could be a monetary limitation. There is always a trade-off
because you do not want to make things so cumbersome that it becomes impractical.

- Investment Professional

Lawyers also said that an attorney under a power of attorney could act as a supporter, so long
as their authority is not springing. Under BC’s POA4, an attorney’s authority can “spring”into
effect “after a specified event occurs”.®® For example, an investor who makes an enduring power
of attorney can specify in the document that authority is only triggered when “two doctors
have provided letters stating that” they are physically or mentally incapable of managing their
financial affairs.®* Lawyers and advisors in Ontario contemplated expanding the power of
attorney legislation to include acting as a supporter to help the adult make decisions. Lawyers
acknowledge that Ontario substitute decision-making and human rights laws already require
that substitute decision-makers encourage an adult’s participation in decision-making. But
specific language around support to participate might help create more practical opportunities
for attorneys to engage the adult in the decision-making process.

Advisors said they need more training to know how to properly manage situations where a
supporter might cross the line into acting as a substitute decision-maker unnecessarily, and
especially if the supporter disagrees with an adult investor’s decision.

One investment professional noted that while safe harbor provisions could help bolster
protections for advisors who disclose client information in good faith, advisors “should already
have protections, and be taking steps to protect and report” suspected abuse or exploitation.

P g steps to p P P P

Regulators and advisors asked about how to perform proper checks and balances if a supporter
participates in the meeting. Some of the questions included “What does support look like?
How much can a supporter do?” Unless an advisor is clear on who has authority to decide,
they may feel they need to manage two competing investment interests—the investor’s and
the supporter’s. How can advisors ensure the portfolio remains stable if a supporter can make
suggestions or recommendations that may be less suitable?

One investment professional suggested that a possible safeguard is to require that supported
decision-makers be bonded to help with investment decisions. Another lawyer suggested
a monetary limit on investment transactions made with the help of a supporter. Other key
informants cautioned against imposing monetary limits for risk of infringing on a person’s
right to equal opportunity.

If an investor has diminishing capacity that compromises access to and liquidity of enough
funds to support their care, advisors may prefer a supporter to have shifting authority to move
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In the investment sector, unlike the banking space, the chances of getting sued are profound,
much more than in the banking world. And the threshold is a fiduciary threshold, which the
banking sector is not. So, the risk of doing it wrong is real. And then what almost nobody
knows in the public is that the investment advisor is usually personally financially liable

to the person.

- Lawyer

into a substitute role, if needed. Lawyers commented that BC’s legislation permits this shift
from helper to decision-maker with the representative role.®”

One regulator commented that existing safeguards operate inconsistently across the country.
For example, bank-owned dealers have different requirements in different provinces which
“is very challenging because then, you know, different standards and different provinces make
it very hard to execute their business effectively.” A standardized approach may help to create
consistency and predictability for advisors and investors. Also, informal, on-the-job training
contributes to the potential for inconsistent approaches, especially for advisors who may have
limited access to in-house training.

A lawyer commented that, if an advisor’s insurance covered off liability, they may feel more
comfortable using supported decision-making in the investment process. Even if complaints
are issued “the investment sector typically subrogates against the advisor individually. It is
a hidden issue. So, an advisor can lose their house. So, it’s going to make them much more
risk adverse.” If advisors feel there is insufficient protection in place to manage the risk of
an investor filing a complaint against them, then they may be unwilling to use supported
decision-making unless it is clear who is responsible for the decision.

Concerns about a Change in a Supporter

Every investment professional we spoke to said that a change in supporter is treated as a red flag
or material change. But a change in supporter does not automatically mean undue influence
or financial abuse is taking place. There may be several reasons why a supporter changes—
maybe a supporter moved away, or became ill, or could no longer fulfill their role, or there
was a relationship breakdown. Advisors we spoke to acknowledged that, when these types of
changes occur, it is better to be curious than judgmental. These same advisors cautioned that
acting too quickly on an assumption that abuse or undue influence is behind the change could
cause an investor, and their supporter, to fire the advisor or leave a firm entirely.

m Speaking directly with investors about a change in any major relationship with their family
or friend supporter may be difficult for many advisors. Many investors feel that talking
about their money, or who supports them to manage their money, are very personal and
private issues. Regulators say advisors should be asking tough questions, and having difficult
conversations with investors, to make sure they fully understand the circumstances behind the
change. One advisor stressed the importance of asking questions about a change in supporter
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A change of agent, or a power of attorney, or adding the name of a bank or brokerage
account should always be a red flag. Why has this change taken place?”[...] If you do not have
areasonable explanation, then the concern becomes why is this new person in their life? Are
they trying to take advantage and exploit the person?[...] Stealing the person’s money?[...]
How long have you known this person? How well do you know them?

- Lawyer

to confirm that the change was made “at the behest of the [investor]—not because another
family member doesn't like the way the current supporter is operating.” Advisors also must be
cautious that a new supporter is not deviating from a path that the advisor and investor have
been working towards prior to the change.

Capacity and Financial Decision-Making

Risk

People disagree about whether advisors should be responsible for assessing an investor’s
capacity to make investment decisions. Some investment professionals believe advisors
should only assess for red flags, leaving capacity assessments for legal or medical professionals.
Others believe that advisors have a legal responsibility to assess an investor’s capacity. Some
lawyers we spoke to acknowledge the challenge faced by advisors who are not trained to make
capacity assessments but feel pressured to do so to appease family demands to protect the
adult investor’s assets.

Regulators mention that in-house counsel for investment dealer firms is one option to turn
to for guidance on how to manage the capacity question. One advisor told us that assessing
an investor’s capacity to make an investment decision should never be made in one meeting.
Most advisors say they do not have clear or consistent training on how to manage an investor
who shows signs of diminishing or fluctuating capacity. Efforts are underway in the mental
health community to better equip advisors with tools on the type of questions to ask when
mental health issues impact capacity.

The challenge for advisors is how to balance risk tolerance and risk expectations. Investors’
(and supporters’) expectations do not always align with the level of risk tolerance they can
take on. Advisors must ensure an investor has enough financial resources to cover their actual
and unexpected costs. Regulators suggest using a trusted contact person (TCP) as one way
to mitigate risk but note that this role needs to expand to include support or, even further,
decision-making authority. Right now, and with the CSA’s recent proposed amendments
to national dealer member and representative obligations, the TCP acts as “a resource for
registrants to assist in protecting their clients against possible financial exploitation or if there

are concerns about a client’s mental capacity.”®?
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Far too often investment advisors or broker-dealer reps will get overwhelmed with the idea
that, somehow, they need to be able to assess cognitive status. And that is not the case. What
they need to be able to do is to identify whether or not there are red flags.

- Investment Professional

One lawyer asked whether risk assessment tests should adjust for investor capacity changes.
The challenge with this approach is that if an investor has fluctuating capacity because of
a temporary illness or injury, an advisor may have to conduct multiple risk assessments to
confirm where an investor’s tolerance level is on a given day. Depending on how frequently
risk tolerance changes, and as it relates to recovery from illness or injury, it may be impractical
for an advisor to confirm an investor’s tolerance level. On the other hand, investors and their
supporters agree that risk should be measured relative to how well a person functions on
a given day.

Another problem can arise if a supporter’s risk tolerance is either higher or lower than the
investor. One supporter told us they avoid risk when managing their family member’s RDSP.
Despite acknowledging the loss of opportunity for growth with higher-risk products, the
reason behind this approach is to better predict how much money will be available when their
family needs it. This is in part because an underlying worry for all the supporters we spoke to,
and especially supporters of people who live with an intellectual or developmental disability,
is that the beneficiary will likely outlive their supporter. Worries over who will help invest the
money when they are gone, or whether they can supplement potential loss from higher-risk
investments, keep most supporters in the low-risk category. Regulators struggle with how
advisors can manage risk tolerance of the investor when, ultimately, the beneficiary is the
one who will benefit from the investment. A community advocacy representative suggests
that advisors should limit (by percentage) how much of an investment can be changed or
purchased when investors have supporters helping them make decisions.

More education and tools are needed for vulnerable investors to better understand what risk
means, how it impacts investments, how it can be managed over time and through different
life stages, and how to build risk into a supported decision-making relationship for investment
decisions. One investment professional commented that education and resources must reflect
the different meanings risk will have for difterent investors, based on capacity, life stage, and
experience with investing. For example, learning should include how to explain to investors
that “financial risk can also substantially mean outliving your money where a guaranteed rate
of return won't provide you with an outcome that is going to meet your needs.”

Some supporters told us that the person they support either does not understand, or is not
comfortable with, the concept of risk. For people receiving support, risk is often understood
in the context of safety or danger as it relates to the potential loss of money. Supporters
said that they have tried to introduce risk and financial decision-making to the person
they support, but that they struggle with how to best present the concept in a way that is
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My [other] approach is to have the safest investment possible. That way there is not any
volatility. And do I know what | am doing? Not really a hundred per cent. And there are times
where | wonder am | doing the right thing?’ Other people would look at me and go, ‘why are
you doing this? This is so safe; the interest is so low. Why would you do that?’ My goal is not to
lose the money.

- Supporter

easily understood, and that does not cause undue stress. Regulators, supporters, community
agencies, and academics agree there is a need for plain language educational materials, tools
that use visual diagrams, or role play scenarios to convey risk concepts to people receiving
support. Some examples of basic investment tools were discussed in Chapter 6, such as the
BC Securities Commission InwestRight resources. Disability community agencies also told
us that how people receiving support interpret risk can depend on their individual learning
and educational needs, which may not fit within the parameters of short, online videos or fact
sheets that are generally used today.

Trusted Contact Person (TCP)

A key concern for advisors is how to guard privacy interests of investors while at the same time
utilize the Trusted Contact Person (TCP) safeguard for suspected financial abuse or undue
influence. Some advisors agree having a TCP helps as “a touch point—someone to contact
when you haven't been able to reach the client.”

Finding a TCP for an investor who may have no power of attorney or representative is a
challenge for advisors. If there is no other person in place, no family, who can they contact to
check-in on the investor? Some advisors also suggested that the TCP should be someone that
does not live with the investor, to mitigate potential for undue influence.

One advisor told us that sometimes investors are not the ones who take issue with an advisor
reaching out to a TCP; it is often the person who is exploiting the investor that becomes upset
“because now they know they’re being watched a little bit.” As said earlier, one risk for an
advisor that uses the TCP as a safeguard is that an investor may threaten to move to another
firm, perhaps under the influence of the person exploiting them.

Other Comments

One lawyer said that family firms, or advisors with long-standing investment relationships,
may be more comfortable introducing supported decision-making into the investment process.
This is because advisors who work with families tend to have more insight into the whole
family; they know who the members are, and have probably observed them in meetings or
have seen them provide some level of support to the investor. One limitation with this model
is that it may not be available to first-time investors, such as adults taking over their RDSP, or
investors with lower net worth. Most of the time, long-standing advisor-investor relationships
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I'think there is more comfort [with supported decision-making] because [the family firm has]
more insight into the whole family. And, so, it does not tend to be that it is so much supported
decision-making as it is already informal conversations that are happening, combined with
expert experience in that family anyway.

- Lawyer

are more prevalent in firms with high-net-worth investors. This can create a “two-tiered
investment service sector.” But these are often the type of investment environments where
investors bring supporters with them, on an informal basis. The advisor’s comfort level is
directly related to their long-standing relationship with the investor and their family.

Some key informants said that it can be difficult to know when to introduce supported
decision-making into the investment process. If you introduce the practice at the start of the
relationship, then “[e]veryone’s starting from the same level of knowledge, understanding...
and that’s potentially optimal, because you have everyone in the room involved in the
planning.” The key is to strike a balance between not overwhelming an investor, but also not
wanting to miss the time when support may help to preserve an investor’s decision-making
autonomy. One advisor commented that “[i]nvesting is like life decisions; it is goal driven.
[ You] need to start with goals and work backwards.”

Adults aging with a disability say that advisors should be more proactive and plan to have more
frequent meetings with an older adult investor, to make sure their financial plan continues
to meet their needs, values, and goals as they age. One supporter commented that “in the
beginning [of the investment relationship] we had yearly meetings but then, after a while,

they didn’t happen.”

m BC’s representation agreements are something only a handful of investment professionals
are either familiar or comfortable with. Most advisors that work for national firms are
either completely unfamiliar with representation agreements or have seen them only a

handful of times.

7.2.2 Legislation, Policy, and Practice

Supported and Substitute Decision-Making

n 'The law does not specifically define supported decision-making; nor is it clear what it means
when the law allows someone to help a person make decisions. Lawyers and advisors wonder
whether help means just getting information from a supporter to help inform an investor
of their options, or if it means using supporter input and approval to verify an investor’s
choice. Every lawyer we spoke to say the law should be clarified to explain what help means in
practice. One lawyer commented that “we’re using the same language to do different things”
because supported decision-making means different things to difterent people. Without a
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Iwould argue, in BC, that representation agreement|s] [are] a bit problematic. Because it is
unclear to me what the extent of their decision-making is. Other than if you just want me to
phone [the supporter], and bounce the idea off him, that is fine. But if you are expecting me
to phone John, and bounce the idea off him, get him to say yes, and then call the client back,
and say, ‘hey, John says yes. Do you want to go forward?’ That is a different relationship.

- Investment Professional

formal, legal definition of support, people receiving support apply their own meanings to the
term. And we learned that it means something different for everyone.

There are many different opinions on what supported decision-making means. Some would
say that support cannot be truly done under a substitute decision-making document because
substitute decision-making contravenes UNCRPD Article 12 and decision-making rights.
Defining supported decision-making largely depends on the jurisdiction, and how far the
law extends to recognize it, if at all. Some people believe that true supported decision-
making aligns closely with the UN CRPD rights for people to “have the proper support they
need” to exercise their decision-making autonomy. But there is no definition of what proper
support means. Some informants agree that support should extend as far as possible, along a
continuum of support, to ensure people can continue making decisions. Some question how
far this right can extend in cases where a person’s ability to make decisions, even with robust
support, is limited.

n People receiving support shared the following views on what the law of supported decision-
making should recognize:

* The value of the legal right to be supported to make decisions;

* A desire to be given equal opportunities to exercise their decision-making rights,
with or without support;

* Shared and unique experiences of discrimination by front-line bank employees and
investment advisors who assume they are unable to communicate about or make
investment decisions;

* Lack of awareness by investment firms or banks to identify and implement suitable
accommodations to facilitate participation by people in the disability community,
including access barriers;

* “Good”support depends on how well their supporter(s) understand their role, and
the limitations of that role;

* Support can take many forms; and

* Supported decision-making means letting them ask for, or receive, the help they
need and want from someone they trust, and a corresponding respect for situations
when they wish to decline unwanted support.
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Supportive decision-making has always been taking place. We just have not recognized it as
that, or labeled it, or paid attention to it.

- Community Agency Representative

Lawyers sometimes expressed their own understanding of what supported decision-making
means. Both lawyers and advisors often confused substitute decision-making with supported
decision-making and admitted that sometimes the concepts are “murky”.

Despite the option to create a formal supported decision-making relationship in BC, uptake
of section 7 agreements remains low according to the lawyers and notaries we surveyed (see
discussion of survey results later in this chapter).

Several lawyers and community agencies commented that supported decision-making usually
begins informally. Lawyers said this happens frequently when people come in for a real estate
transaction, or to draft wills, and they have their family member attend with them. The role of
the supporter varies between helping the person understand the information and process to
asking key questions and helping the person work towards a decision.

For some, there is a dichotomy that exists between substitute and supported decision-making.
Some lawyers feel very strongly that there is no safe way to use supported decision-making
unless the person receiving support has capacity to make the decision. One informant told
us that, when in doubt, only substitute decision-making should be used. All the lawyers we
spoke to have some form of checklist or set of questions they use to assess a person’s capacity
to instruct them, but also admit that they rely heavily on their intuition and experience during
these assessments.

When asked to define supported decision-making, one lawyer told us that it “essentially
involves helping, guiding, reminding (e.g. situations where person suffers short-term memory
loss). It is about providing accommodation to people who need support from A to B.”
Another lawyer said that supported decision-making is about “talking with the individual,
keeping them informed about what’s happening, letting them know what the options are,
making a recommendation, but asking for their input or choice.” It involves taking the time,
communicating, maximizing a person’s ability to make a choice, or getting their input and the
“direction they are leaning” towards so the decision made reflects their values. Lawyers and
advisors who see support in practice agree that it tends to operate on a continuum, moving
from support to substitute, especially in jurisdictions without formal recognition.

Duties of the Power of Attorney

With some exceptions, most advisors and lawyers admit that when they see substitute decision-
making in practice, usually under a power of attorney, the attorney does not always understand
their role. There also seems to be mixed messages coming from advisors when speaking to
substitute decision-makers about their role in the investment process. One supporter told us
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People that agree to take on a Power of Attorney for someone else often do not realize what
they are committing to.

- Community Agency Representative

that, in setting up an RDSP for their family member, the advisor said “it’s [theirs], but you're
going to manage it. It’s in your name, but it’s theirs.”

Regulators spoke about cases where things went wrong; when attorneys overstepped their
role or, worse yet, influenced an investor to make decisions that went against the person’s
values and preferences. We heard earlier that, in making decisions about risk for an RDSP
investment, supporters will sometimes choose the products that fit their own risk tolerance,
without considering, or based on, assumptions about the risk tolerance of the beneficiary
(adult being supported). Advisors seemed more attuned to ensuring the decisions reflect the
wishes of the investor, but also admit to deferring to what they perceive to be in the investor’s
best interests when necessary.

One regulator commented that the power of attorney role is easier to understand when
addressing situations where decisions are made against an investor’s best interests. The roles
and responsibilities are clear. Representative roles under a section 7 agreement are less clear
because of the help provision.

A few key informants said that attorneys under a POA should be required to meet certain
qualification criteria to provide support for, or to make, investment decisions. One community
agency representative suggested a short course on what it means to act as a power of attorney,
including education about their rights and obligations. There is a sense that the attorney role
needs more oversight, beyond the standard obligations we discussed earlier in this study paper.
'The same key informant appreciated that the criteria or process should not be so onerous such
that the investor cannot put someone in place. Consideration was given to whether this should
also apply to representatives under a representation agreement. Some advisors and lawyers
asked if attorneys or representatives who help with managing investments should be required
to obtain basic investment training to ensure they understand the process and risks involved.

One person living with dementia highlighted that an important task they faced early in their
diagnosis is to develop a financial plan, not only for themselves, but also for their caregiver.
This person felt strongly that developing the financial plan must be built into the role of the
power of attorney “because it’s absolutely necessary. The person living with dementia has
to rely—their increasing need is, as your own capabilities decrease, you need to go up for
assistance to substitute decision-maker.”

Law Reform

Many lawyers and supporters commented that BC’s representation agreements are well
structured to support a continuum of supported decision-making because of the “help make
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When you look at how [supported decision-making has] been formalized, it is almost entirely
about empowering the supporter. The point of supported decision-making should be to
empower the person being supported. So, if you really wanted a great supported decision-
making law, it would say something like, doctors, investment advisors, anyone cannot
prevent an individual from bringing someone in to help them make decisions. We could
create a law that says somebody has to share their financial records.

- Lawyer

or make” decisions provision. But key informants admit that this language creates both a
benefit and a challenge for lawyers and investment advisors who need clarity about whether a
person has capacity to decide, and who is responsible for the decision being made.

E Lawyers agree that BC’s Representation Agreement Act (RAA) fails to both provide a definition
of what support means, and sufficiently explain how a representative should fulfill their duty
to “consult, to the extent reasonable, with the adult to determine his or her current wishes.”®?

'The statute provides no guidance for what will constitute “to the extent reasonable” in the

circumstances. This is in part because, as said earlier, capacity to decide is decision, situation,

and time specific. But, absent a framework or model that explains how to do it, lawyers said
this is where it becomes problematic. On the other hand, supporters and people receiving
support appreciate the flexibility the RAA provides so they can structure supported or

substitute decision-making to fit the situation.

m Supporters say there is inconsistent recognition of representation agreements at some
Canadian financial institutions. This results in representatives being refused access to necessary
information to fulfill their role. BC’s legislation gives representatives a right of access “to the
same information and records....as does the adult” .82 But presently, there is no legislation that
requires a federally regulated financial institution to recognize a representation agreement.
Some key informants suggest amending the federal statutes (e.g. Income Tax Act, Bank Act,
etc.) to formally recognize supported decision-making for investing.

For federally regulated financial institutions, the power of attorney tends to be the most widely
recognized and accepted document for substitute decision-making. But, the capacity threshold
to create a power of attorney is much higher than the capacity test to make a representation
agreement. This creates a roadblock for people who want to appoint a supporter or substitute
decision-maker for their investments but are unable to because they may not meet the higher
capacity threshold test under power of attorney legislation. Advisors agree that the complexity
of different pieces of legislation make it difficult for people receiving support to participate in
the investment process.

m One key informant said that, even though the representation agreement gives people the
option to appoint a supporter and substitute, questions arise over whether this arrangement
does a disservice to the person receiving support. Supporters of people living with an
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When individuals are making investment choices, they are vulnerable, and particularly in

the disability sector. There are so many intersections of different legislation at play here. And,
unfortunately, there does not seem to be any congruency amongst these Acts. You are always
planning to make sure that you are on side of one piece of legislation versus another. To

make sure a person does not, for example, get a benefit clawed back because they have taken
advantage of some other kind of benefit. It has been really made complex for individuals with
adisability to navigate through all this.

- Investment Professional

intellectual disability worry that advisors may insist that representatives act in their substitute
decision-making role under an RA7 without taking time to consider if the option to “help
make” would support the adult to make the decision. The RA7 could effectively silence the
person receiving support if an advisor does not take steps to create opportunities for the
investor to receive support to make the decision. The default can easily be that if you have a
representation agreement, your representative can make the decision for you. There is concern
that this may be the preferred option for advisors for liability reasons.

m Key informants note that, given the lack of clarity on what it means to help an adult make
decisions under an RA7, a substitute decision-making option creates “much brighter lines
about the duties of the [substitute decision-maker]”. Lawyers and advisors commented
that the challenge with a combined supported and substitute decision-making relationship
is that you could face situations where “it seems as though the older adult has taken legal
responsibility for financial transactions in respect of which the older adult really did not

understand information or appreciate the consequences of decisions, with catastrophic results.”

Lawyers and investment sector professionals agree that support in the form of education
and interpretation go a long way to enhance a person’s capacity. There is also unanimous
agreement that people living with a disability should have the opportunity and support to
make investment decisions.

One community agency representative commented that the investment sector “can only go
so far within, you know, the reading of the law as it exists.” Many of the lawyers we spoke to
agree that the law needs to both clearly recognize supported decision-making as a tool to help
people exercise their decision-making autonomy, and “provide some parameters around that
with respect to appointment of representatives and to the obligations of those supporters who
are representatives.” A robust legal framework for support may help the investment sector
gain more confidence with supported decision-making and alleviate some concerns around
privacy and liability.

Some key informants suggest that the law in Ontario requires a shift away from more restrictive
cognitive assessments of capacity, to instead focus more on support and accommodation
needs. One academic said the legislation and policy should reconsider the “understand and
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Why wouldn't you want the client, in whatever limited capacity they have, to have some
involvement in the decision-making to turn it around. I think it gets really messy very quickly
when itis not clear that the client is actually really involved at all in decision-making and does
not necessarily understand what they are agreeing to.

- Investment Professional

appreciate” test to instead focus on the supports and accommodations that could be used to
enhance decision-making capacity.

Role of the Representative—BC

Many key informants are troubled by the lack of criteria for a person to act as a representative
to manage investments. One key informant said “[t]hey definitely have to be more
sophisticated than the individual they’re assisting. Otherwise, what’s the point?” A person
living with dementia told us that the supporter needs to clearly understand the investor’s risk
tolerance. Investment advisors agree that, to properly support an investor to make decisions,
the supporter should have some experience or knowledge with investing, and that this should
at least be equal to, or in some cases greater than, the investment knowledge and experience
of the person being supported.

For complex portfolios, or higher-net worth investors, advisors believe representatives
should either receive additional training, or have extensive investment experience, to ensure
they have a clear and sophisticated understanding of the process and risks associated with
different options.

m Many of the supporters we spoke to admit to having either no experience with investing, or
limited knowledge that is largely based on their own investment habits. A challenge for them
is knowing where to go for the information, finding materials that are relevant to the type
of investment options available, and building in the time to educate themselves in an already
overwhelmed support schedule.

Every supporter, person receiving support, and lawyer agreed that supported decision-making
can only work in a relationship of trust between the person being supported and the supporter.
Advisors believe this trust relationship must also include the advisor and any other people
in the investor’s life who may provide them with advice, opinions, or information on their
investments. Advisors recognize that supporters may not be the people who provide advice,
perhaps due to lack of experience. Instead, they may only help interpret information or provide
other support.

One academic suggested the supporter should be the person “that is most intimately connected
to them and best able to form which is essentially an interpretive role.” Several key informants
believe the representative should be someone a person has a close relationship with, and
preferably in their immediate family. Academics and lawyers commented that, practically
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lam always dealing with [things] when it comes to [my family member]. Something is taking
up my time. Itis good to have easy access to the [online] information. But the problem is for
family members. | think the key problem is you do not know what information you need. You
do not know what information you have to ask; you have no idea. So, it is kind of like you are
entering in something because you are told ‘this is a good idea for the future! But you really do
not know what you are doing, how to access the [RDSP] plan [or] information.

- Supporter

speaking, one of the greatest challenges for people in the disability community is that they
may not have trusted relationships with people outside their immediate family. While family
members may be best positioned to provide necessary communication, interpretation, and
other support needs, they may not necessarily be equipped to provide support to make
investment decisions.

One supporter of a person living with a disability told us that their role is to maximize RDSP
benefits by investing conservatively, while also recognizing there is a long window of investing
time to take some degree of risk in those decisions. This approach is based on knowing that
their family member prefers having “the maximum amount of resources to do the things
[they] want to do when [they] get older.” Supporters of people living with an intellectual or
developmental disability are generally focused on preservation of assets and financial security.
'The tendency is to manage investments conservatively, taking limited and calculated risks to
avoid loss of assets.

Some informants told us that the role of the representative is partly guided by the RA4,
and partly by what they know is or will be important to the person they support. One key
informant commented that the R44 makes it clear that the representative’s role is to consult
with the person receiving support to confirm wishes and preferences, and “to stay on the
support side as much as possible. Stay away from substitute [decision-making].” The role
includes listening to the advisor and the investor, asking clarifying questions, and confirming
with the investor that the choice they are making is the one they truly want to make by
rephrasing it or providing visual or other interpretation.

One lawyer commented that sometimes service providers pressure representatives to step
into their substitute role. This may be, in part, because front-line bank staft or investment
advisors do not understand supported decision-making, or they want to be able to rely on the
representation agreement to say the decision was made by the representative. So, the role of
the representative is sometimes to act as an advocate or first line of defence against service
providers who may refuse to offer services under a support-type relationship.

Role of the Monitor—BC

m Key informants asked whether a monitor under the R44 should be mandatory for all people
who use a section 7 representation agreement to make investment decisions. Right now, the
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The more sets of eyes, the harder it is for me to do something wrong. And the last thing | want
todo, in the positionlam in, is be accused of doing something wrong in the care of [the
person]. You only want one agent, but you need somebody else to watch over.

- Lawyer

monitor is only required if the representative is someone other than the person’s spouse, Public
Guardian, a trust company, a credit union, or if two or more representatives are appointed. In
all other cases, appointing a monitor is optional.

One policy representative we spoke to commented that sometimes a monitor is a close friend
of the representative, and not the adult receiving support. This may occur in situations where
the adult is limited in who they can choose within their social circle. This arrangement could
compromise the monitor’s ability to remain impartial in their oversight of a representative’s
actions. Key informants suggest that adults carefully choose monitors and, to prevent bias, a
monitor should be someone with no beneficiary status tied to the adult’s estate.

Lawyers we spoke to and surveyed commented that the monitor role is seldom used, despite
the requirements set out in the R44. Reasons provided include a lack of understanding of
the monitor role or responsibility, or not enough trusted people in an adult’s life to appoint
both a representative and a monitor. Most lawyers described different methods they use to
explain the role to people who appoint one, but the infrequency of use of this provision makes
it impossible to confirm whether people are exercising this role properly.

One policy representative told us that “I have never heard [service providers] mention that we
should check with the monitor when they have concerns about the rep’s decision. So even the
agencies who would use that are not engaging with the monitoring.”

Formal versus Informal Supported Decision-Making

Several key informants took the position that whether a person receives support informally or
tormally should depend on the degree of their capacity to make the decision required in each
situation. One advisor pointed to the heightened risk if an advisor takes instructions from an
investor who has diminishing capacity,and no formal supported or substitute decision-maker
is in place.

Supporters and academics report that one of the early challenges with formal supported
decision-making was convincing the banks that people receiving support had a legal right
to be the signatories on their own RDSPs. There is little confidence among supporters
that investment firms would be more lenient to permit informal support to take place for
investment decisions. The experience tends to be, if an investor shows signs of fluctuating
capacity, advisors prefer a formal power of attorney document so they can defer to the attorney
for confirmation of instructions. Advisors admitted during our interviews that there would
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I have yet to be convinced that supported decision-making should ever be formal. | think
there are a lot of things that happen in reality that do not necessarily fit exactly what our legal
constructs are.

- Lawyer

be more openness to incorporating support into the investment process if it were always
done formally.

H One advisor acknowledged that a formal supported decision-making process may be
problematic because it is financially and administratively prohibitive to people with limited
financial means, or for people who struggle with administratively dense processes. On the
flip side, financial institutions feel more comfortable if a formal supported decision-making
relationship is in place.

There is a sense among the investment community that a formal supported decision-making
tramework would help guide practice. But lawyers and advisors note that this requires that
the law clearly define what support means, and how formal supporters are to fulfill their roles.
As stated earlier, many of the people we interviewed feel there is room for more clarity and
direction from the law on these points.

Advisors and lawyers have competing views on whether informal supported decision-making
takes place in Ontario. One person commented “We see it all the time. Otherwise, if it did not
happen, then you would have a lot more people under guardianship here in Ontario.”

H Concerns with informal supported decision-making largely centred around change in
supporters. An advisor must be able to 1) confirm that the investor wants the change, and
2) that the change is valid and not being made because another person has stepped in and
taken over. There is uncertainty among the investment community about how to effectively do
this due diligence check, without requiring a formal capacity assessment to satisfy an advisor
that the investor willingly made the change, and with capacity to do so. Key informants note
that this approach could potentially prohibit people from exercising their right to change a
supporter and provide investment instructions.

m One lawyer commented that having a formal supported decision-making agreement and
appointment process adds value because it prompts people to clarify roles at the outset. But
a government representative pointed out that the validity and success of a representation
agreement depends entirely on the trust relationships between the people involved. There
also needs to be a collective understanding of each person’s responsibility to fulfill their roles
and obligations in accordance with the Act and the wishes and preferences of the person

being supported.
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Often people have all the goodwill in the world, and they want to help someone who they feel
needs their support. But they may not have the money to get this documentation. Conversely,
I think what financial institutions want is something formalized. That this has actually been
vetted by someone with expertise. Because, a lot of bankers, they have not received any kind
of formal training in that area at all. Their expertise is largely in customer service first, and
financial services second. | think you would need a huge shift in the way banks and other
financial institutions operate.

- Investment Professional

Some key informants spoke passionately about the formal representation agreement doing a
disservice to people receiving support because it forces people to sign a formal document to
obtain a service or benefit. Even though the intent of the R44 was to create more opportunities
for people to exercise their decision-making rights, some see it as a “systems-focused tool”
that places an undue burden in the name of equality. “There are the banks who say we need
someone with legal authority to be able to sign to create this account to make decisions. So, it’s
not really person-centered.” The representation agreement structure is also highly community
and family-driven, meaning it is difficult to regulate how well it is being implemented even
with the basic formal outline we have in BC.

One academic told us that it is critical to give supporters legal recognition to participate in
the investment decision-making process. But it is equally important to ensure supporters
are properly educated on their role and responsibilities under the Act, and that they work
cooperatively with the advisors to ensure the investor’s wishes and preferences are implemented

accordingly.

Advisors are sensitive to the time and money aspect of obtaining either a capacity assessment
or formal supported or substitute agreement. They acknowledge physicians often charge for
assessments. Even though people are not required to have a lawyer draft their documents, the
validity and reliability from an advisor’s standpoint is critical because “you don’t necessarily
want people relying on power of attorney kits because they’re not necessarily getting good
advice from a kit that they picked up at Shoppers Drug Mart, for example.” Also, people
receiving support, or their supporters, may prefer or feel pressured to have it vetted by a
lawyer for personal reasons, or to fulfill a request from a financial institution to obtain advice
or services.

A few key informants talked about the benefits of Microboards™ as one way to support
people living with an intellectual or developmental disability to manage their investments.
Microboards are “a small group of committed family and friends who join together with the
individual to create a non-profit society (board).” People told us that these groups often
help adults to manage their RDSP investments. We learned that supported decision-making
takes place in these groups using various types of communication strategies including, vocal,
symbolic, pictoral, or computer-assisted language, photos or images to describe investing
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The bottom line is that there are probably thousands of [people] who are not benefiting
from an RDSP because there is nobody. They are not legally authorized to open it, and they
do not want to be subjected to guardianship. And there is a cohort of people every year who
are turning 49 who are losing out on $20,000 that they could be benefiting from through the
RDSP It is a significant issue, and | am in awe that it still has not been addressed.

- Lawyer

and options, and goal-based conversations to help people decide how they want to save
their money.

One self-advocate told us that they receive support to make decisions about the RDSP by
having conversations with their supporters about their goals. Sometimes more than one
conversation takes place that focuses on the steps to take to use the investments to achieve
those goals. This self-advocate described doing their own research about investment options,
reviewing statements and letters, and then meeting with their supporters to help them
choose the best option. And if anyone disagrees with the self-advocate’s choice, they work
together as a support team to better understand what they want, “to make sure everyone is on
the same page.”

RDSP and Other Provincial Benefit Criteria

One key informant commented that, depending on the test for capacity in the jurisdiction,
the way the legislation and policy is drafted may require that a person living with a disability
be “contractually competent” to be an RDSP plan holder.?% If a financial institution does
not believe a person has contractual capacity, a substitute decision-maker may be required to
open the account. In Ontario and other provinces that operate exclusively under a substitute
decision-making framework, people seeking the RDSP benefit must either appoint an
attorney (assuming they meet the capacity standard to do so) or be placed under guardianship.
In BC, a person who does not meet the capacity standard for a POA may still meet the criteria
to appoint a representative under the R4/, effectively preserving a formal right to receive
support to open and manage their RDSP plan under that agreement.

Several key informants agree that there is low uptake of the RDSP due to legal and other
access issues. People living with an intellectual or developmental disability express having low
financial literacy, or insufficient access to plain language resources to help them navigate the
RDSP investment process. Other issues include lack of awareness over DTC eligibility, and
tear of a negative impact on provincial benefit entitlements if they hold investments. Some
say there is a need for RDSP navigators or advocacy services to support people to access this
financial resource. Key informants also pointed out that lack of required government-issued
identification and homelessness are other barriers that may prohibit eligible people from

opening an RDSP account.
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The bank did not give me a lot of information about [the RDSP]. | had to do a lot of research
onmyown [...Jmostly online. It's kind of confusing [....] that is kind of problematic now in
terms of me finding out the information and accessing, so | did read up a lot. I've read several
brochures. | did most of the research on my own. ['ve gone to seminars over the years that
were offered in my neighborhood [...] and | also called the government line directly. That was
probably the most helpful.

- Supporter

m One key informant challenged whether the RDSP encourages supported decision-making
because usually RDSPs are opened without consultation or consent with the beneficiary.
Despite good intentions on the part of family to financially plan for the future, the beneficiary
is usually not involved in the decision over whether to open the RDSP or not. Often, it is
a parental choice, which one key informant noted could make transfer of power when the
beneficiary reaches the age of majority more challenging. The question becomes how parents
of an RDSP beneficiary transition away from a long-held substitute decision-making role so
that the young adult beneficiary can take part in the investment choices for the plan.

m One key informant talked about the practical and emotional burdens applicants and their
families experience during the DTC application process. The amount of paperwork required,
combined with “the reality of families and individuals having to relive worst-case scenarios
[...] to say how horrible a day could be for your loved one, or for yourself; that’s not easy.”
There is also the possibility that, depending on the Canada Revenue Agent reviewing the
application, a decision could be made that assesses a person’s disability as episodic, and thereby
disqualifying them for the credit. Other barriers include the time and expense required to have
the paperwork completed by a qualified professional.

m We heard from supporters that information about the RDSP and DTC is not easy to find,
and that financial institutions have inconsistent practices and resources on the RDSP.
Supporters commented that the banks do not know a lot about the DT'C and RDSP, despite
acknowledging that a large part of their customer base is people living with a disability and
their families. One key informant commented that a key component to successfully opening
and managing an RDSP depends on having a pre-existing relationship with a bank.

Receiving Instructions—General

H The lawyers we spoke to acknowledge that there is a difference between a person lacking
capacity to give instructions, and a person who simply has difficulty responding to traditional
decision-making questions. A person’s inability to communicate a clear response could
simply reflect their limited or basic investment knowledge. Lawyers we spoke to in BC and
Ontario commented that if they have concerns about a person’s ability to instruct them on a
representation agreement or power of attorney, their approach is to ask questions like, ‘Why
are you doing this?’ Lawyers stress the importance of meeting with a client alone to avoid
“having other people in the room answering the questions for them”. In cases where clients
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come into a meeting with a spouse or significant other, lawyers say they will deliberately direct
questions to the client and take instructions only from that client.

All the lawyers we spoke to agree that capacity and a person’s ability to understand information
and to communicate that understanding, manifests in different ways, and with different
people. A few lawyers talked about situations where they struggled to make a connection with
a client, and so brought in a colleague to help during the meeting.

Lawyers said it is important for advisors, when building a trusting relationship with a client, to
remember that the client often is the expert on their own life. Sometimes clients want lawyers
or advisors to tell them what to decide. Sometimes lawyers and advisors might assume the
client cannot make decisions. Lawyers say it is important for service providers to find ways to
build a client’s confidence to make the decision.

Lawyers and community agency representatives commented that often people living with a
disability may be socialized or accustomed to having people who support them “impose things
on them.”This may cause an adult to become agreeable to a course of action, or decision, based
on what they are used to doing. Participants agreed that service providers should tell clients
early, and often, in the relationship that their voice matters, that their life matters, that finding
ways to communicate their wishes and preferences matters, and demonstrating their decision-
making matters.

One lawyer we spoke to commented that, if a financial advisor has been meeting with a couple
for many years, it is good practice for the advisor to regularly meet alone with each person to
determine their individual KYC information.

Test for Capacity to Instruct Counsel and Section 7 Representation Agreements

Members from the BC legal community said that the lower capacity test for people to make
a RA7, combined with the fact that there is no requirement to have a lawyer prepare the
agreement, may explain why most people who have a RA7 do not work with a lawyer to draft
it. This is in part because people living with diminished capacity must meet a higher capacity
threshold to instruct counsel.

The Law Society of BC states that a person’s capacity to instruct a lawyer rests on whether they
have “the ability to understand the information relative to the decision that has to be made
and [are] able to appreciate the reasonably foreseeable consequences of the decision or lack of
decision.”®'The language in the LSBC Code mirrors the test for capacity to make a power of
attorney, which is a much higher standard. BCLI's Report on Common Law Tests of Capacity
recommended amending the R4 to allow a person with the capacity to make a section 7
representation agreement to also meet the test for capacity to retain and instruct legal counsel
to prepare the agreement.®

Lawyers and community agency representatives agree that the challenge with the current
language for section 7 agreements is that “there is nothing that says what level [of capacity]

7 | Consultation Findings

191



192

do they have to have.” In practice, and for the limited number of section 7 representation
agreements a lawyer might prepare over a given year, most lawyers will “take it as meaning they
have to be able to make choices, express a preference for one person or another, and so they
have to have a sufficient level of functioning to at least know the people they might consider.”

E Members of the legal profession say that, to this day, many lawyers are still uncomfortable with
section 7 representation agreements, mainly because lawyers struggle with taking instructions
from a client for a representation agreement (lower capacity threshold test) when the client
may not meet the higher capacity test to instruct counsel under the Law Society rules. People
said that this may be less of a concern for notaries, who are not bound by the same practice
rules and insurance requirements as lawyers.

Confilicts of Interest

m One academic said that if a supporter is also a beneficiary, either on a registered investment
plan, a will, or as joint account holder, they are in a conflict of interest and therefore should
not be a supporter, full stop. But an adult may have no one else in their life that can step in as
supporter. Absent a legal prohibition preventing a beneficiary from acting as a supporter®®,
the risk is that the supporter, and consequently the adult investor, may decide to move the
account. The other complicating factor to this is that the R44 does not require an adult to
appoint a monitor if the representative is the adult’s spouse. In many cases, a spouse is also the
beneficiary to many of the adult’s investments and other assets. There is a real challenge for
advisors and lawyers to ensure an adult has someone they trust and are familiar with to support
them with their investment choices, while also managing the potential risks associated with a
conflict of interest in the supporter-beneficiary role.

Other Comments

H One legal professional told us that sometimes people do not understand the difference
between lawyers and notaries. Some people will complain about the cost of services, but often
it is in the context of lawyers’ fees.

7.2.3 Factors Contributing to Investor Vulnerability

Relationship of Trust Between Adult Investor and Supporter

We said earlier in this study paper that challenges arise because the concept of supported deci-
sion-making is neither universally defined nor understood. There is also no universal understanding of
what the relationship of trust means for the person being supported and their supporter. The different
legal opportunities, or lack thereof, to formally use it for investment decision-making create both legal
and practical challenges about the risks associated with more robust application of supported deci-
sion-making as an investment decision-making tool. And there is also a need to guard against poten-
tial undue influence and financial abuse in this process. Below are the comments from key informants
about the various vulnerability factors to consider.
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I think the biggest thing is trust. That the senior, the mother, or father trusts the child that they
are working with. Because without that, | think that would be a lot harder.

- Community Agency Representative and Supporter

n Lawyers, investment advisors, and regulators share common concerns about risk for potential
financial abuse or undue influence in the investment process when working with people who
live with a cognitive disability. They all agree that the risk exists in both supported or substitute
decision-making relationships. But, and as one key informant notes, people living with a
disability that affects their capacity to make investment decisions, and who have “enough
money to invest, simply can be targets.” The vulnerability lies not in the disability itself, but in
the potential that supporters who stand to profit from the investment may influence how they
support an adult to make investment decisions.

Investment advisors, lawyers, and supporters agree that, for true supported decision-making
to work for investing, or in any context for that matter, there must be a relationship of trust
between the adult and the supporter. This trust relationship is the backbone to true support.
But lawyers and advisors note that they too often see supported and substitute decision-
makers use this relationship of trust to manipulate, threaten, deceive and, in worst cases,
act aggressively towards an adult being supported—to effectively shift an adult’s wills and
preferences to align with the supporter or substitute’s goals. The practical challenge is in
managing the fine line between support to help an adult make decisions that reflect the adult’s
wants and needs versus the use of support, or coaching, as a guise for undue influence and
financial abuse.

n Another lawyer commented that sometimes supporters worry about spending estate money.
Whether or not this concern is fueled by a legitimate concern for the adult’s ability to
financially manage their needs and wants, or is guided by ulterior motives, it often influences
how supporters provide support to the adult to make decisions. Advisors struggle with
knowing what to do in these circumstances because, ultimately, their goal is “to protect the
client assets from being depleted [...] you want to make sure that the money is being used for
the benefit of the client”.

n Lawyers, advisors, and family members note that an adult living with a cognitive disability
could face heightened vulnerability if they are in a romantic relationship with a supporter
who is looking out for their own self-interest. Sometimes the adult experiencing the financial
abuse or undue influence would rather keep things status quo than to have finances subjected
to more attack. Sometimes being connected to the supporter, or a desire to please others,
overtakes an adult’s ability to take measures to avoid the abuse, fraud, or undue influence.

Potential for Undue Influence or Financial Abuse

Lawyers and advisors shared stories of situations where a supporter attends a meeting with
an adult client, and the supporter or client begins talking about an “evil sister” or other family
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The ethical challenge is when a client states they trust the person (e.qg. son, daughter, spouse).
And then | can see from notes or records or letters written by professionals in that individual’s
life that it is their judgment that that individual is taking advantage of the client. Because on
the one hand people can be mistaken, and assumptions about taking advantage of someone
or abusing someone or exploiting someone are very loaded with sex bias and cultural bias.

I have absolutely seen professionals be wrong in their assessments that someone is taking
advantage of someone else.

- Lawyer and Supporter

member. Practitioners note that an adult could face greater vulnerability based on how a
supporter perceives, or attempts to influence an adult’s perception of, other members in the
family. This too can have an impact on how an adult receives support, and the investment
decisions made as a result.

Lawyers who practice in wills, estate planning, and guardianship comment that undue influence
is prevalent with older adult investors who work with supported or substitute decision-
makers. Informants spoke about situations where attorneys, guardians, and supporters “have
a tendency to disregard that there’s a human being, and a human being that still has—may
have a lot of ability to understand or express preferences.” This behaviour is more concerning
for lawyers and advisors if the person making the recommendation, coaching, or encouraging
the adult to make a specific decision will in some way benefit or profit from the outcome of it.

Dementia, and even age-related changes, impact decision-making capacity over time. For
some, capacity may decline gradually. Others may face rapid decline. People living with
dementia said that, for supported decision-making to work, the supporter must be a person
“who truly understands my values.” Support must happen “as early as possible, with as much
capacity as possible” to ensure supporters know the purpose of their role is to act with a view
to the wishes and preferences of the adult they support. Many informants shared concerns
about both supported and substitute decision-makers acting in their own best interests,
either because they genuinely did not understand their role, or because they wanted to take
advantage of their position. Advisors attribute a supporter or substitute decisions-maker’s lack
of understanding to a gap in training or education about their role, or misinformation about
what representatives or powers of attorney can and cannot do.

Advisors note that older adults living with a disability may have limited ability to access
available funds, or to take advantage of investment savings plans, “because of paperwork, or
because of [a lack of personal] identification, or because there was nobody who could walk
them through” their investment options.

Limited Access to an Available Supporter

Lack of access to someone who can help is one of the most common themes emerging from
the consultation data. Several key informants note that people living with or without a
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Not everyone has someone that they can designate as a power of attorney. Not everyone has
someone that they would want to act as a supportive decision-maker. They do not have these
people. What do you do in those cases? Is someone appointed for them? The complexity of
these issues is kind of baffling.

- Investment Professional

disability often face a common challenge as they age—their adult children may move away,
or a partner or trusted person may die. The adult may be left without anyone to support them.
Lawyers and investment advisors comment that this situation opens the door to vulnerability
for any investor, but especially people living with a disability and who need support to
continue making investment decisions. They may not have anyone they trust to appoint as a
representative under a representation agreement, or as an attorney under a power of attorney.
Another issue we heard about is the isolation adults may face if they live in rural or remote
communities that limit their access to necessary supports.

Advisors also note that even if older adults experience a gradual decline in their capacity
to make investment decisions, by the time they next meet with their advisor, the “jump in
decline” may appear more drastic. Advisors could easily misinterpret this shift to mean that
capacity will continue to drastically decline and may require the use of a substitute decision-
maker sooner than needed.

Technology Limitations and Client Verification

People aging with a disability may face new challenges with technology. With the upward
trend in online investing and considering recent access limitations to in-person investment

830 older adult investors may struggle to

advisor services because of the COVID-19 pandemic
continue participating in the investment process due to lack of familiarity, trust, or comfort
with online or remote communication. People living with dementia commented that reading
text on a computer screen can be challenging. Older adults living with a combination of
disabilities that may impact their hearing, speech, or sight could face significant barriers to

meaningfully participate in their investment decisions remotely.

One lawyer noted that advisors who meet with clients in-person often verify client information
by asking the client to enter usernames, passwords, and respond to personal verification
questions. However, and if an investor attends a meeting remotely, and requires a supporter
to help them participate, the same lawyer asked whether taking this information from the
supporter is a form of supported decision-making, and whether it crosses over into potential
undue influence or fraud. In situations where an advisor requires express written consent
from a client to share personal information, and if the older adult investor is limited in their
ability to provide this remotely, then an advisor may be unable to facilitate supported decision-
making for practical reasons.
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Even if their capacity is diminishing, we will still explain all of that to them. Even if it has to
happen multiple times.

- Investment Professional

Meeting Environment

m Several key informants said that the investment meeting environment can either enhance
capacity to participate or act as a barrier. For a person living with a cognitive disability, getting
to and from the meeting successfully may depend on several factors, including:

* The location or absence of proper signage in the bank lobby;
*  Whether the meeting room is soundproof;

* 'The intensity of the lighting;

* The desk shape and distance of the desk from the door;

* 'The position of the computer screen; and

* The colour or font size used when reviewing documents or account information.

Distractions from sound or other external environmental factors can cause significant
frustration and discomfort for a person living with a disability. One person living with
dementia told us that they often feel frustrated when they get overwhelmed by the information
being shared in the meeting, such that they will leave altogether.

Communication Needs

m People living with an intellectual or developmental disability, and people living with dementia,
may also face different communication challenges. Investment and related account information
are inherently complex and rely on several technical terms and acronyms. People living with
a cognitive disability may have difficulty retaining or recalling complex information or may
need information to be presented in plain language or through other visual formats.®'

E Lawyers and advisors are keenly aware that silence does not equal agreement, and agreement
does not equal understanding. When clients avoid asking questions, or may otherwise be
non-verbal, key informants say supported decision-making practices are essential help service
providers communicate with the client. One advisor commented that “I don’t think [the
client] would have gotten access to legal services without a supporter there to assist with our
communication.” But one lawyer pointed out that, in these situations, it is always important to
“ensure that the person understands the implications” of the decision being made.

m A common theme shared among our dementia and intellectual or developmental disability
members is that they often feel they are not given enough time to process the information
necessary to make a decision. Getting enough time and focus to make an investment choice
is a challenge, as advisors often schedule meetings according to what may be enough time
for someone not living with a disability. One lawyer pointed out that, for people living with

Inclusive Investing: Respecting the Rights of Vulnerable Investors through Supported Decision-Making

a disability that is compounded by trauma, it can be a struggle to manage the emotional
challenges of making a decision.

Varying Degrees of Familiarity or Understanding with RDSPs

Another element contributing to investor vulnerability is that, generally speaking, there is a
lack of awareness, or confusion and misinformation about the Registered Disability Savings
Plan (RDSP).%2 Supporters and service providers commented that lack of awareness of the
RDSP program “results in people finding out about it later in life, and perhaps close to when
they can no longer contribute.”

m Supporters said they sometimes struggle to develop a trusted relationship with an RDSP
investment advisor because “I know there is pressure—I know they have to sell things.”
Supporters express feeling vulnerable to being pressured into an investment path that may
not benefit the adult being supported can lead to supporters choosing lower-risk investments.
Key informants stress that a solid relationship of trust, and preferably a long-standing advisor-
client relationship, be put in place early on, to ensure the advisor understands the adult’s long-
term needs and the supporter’s relationship and role in this context.

m Sometimes the client has no interest in making the investment decision. They may lack
experience or confidence with investing or may prefer to have someone else make the decision
for them. The challenge for advisors is that it can be hard to know whether the client would
change their mind if given an opportunity to participate. In this case, both supporters and
advisors may be “[t]rying to facilitate something that [the client doesnt] care about.”

Changes in a Supporter

When a supporter changes, whether for reasons of marriage, death, or geographical change,
service providers note significant challenges and potential vulnerabilities arise. But providers
acknowledge that a change in supporter does not automatically mean undue influence or
financial exploitation. One lawyer commented that a client’s spouse “is also aging, and might
be dealing with their own medical problems, and feeling overwhelmed. And then an adult
child will become more and more involved [over time]. And there’s nothing inherently
suspicious about that.” Regulators note that there is no specific guidance for how to manage
a change in supporter, except that rules around protection and privacy of client information
would still apply. Lawyers and advisors said they would make efforts to verify the reasons for
the change to verify that the new supporter is there to support the interests of the adult client.

Structure of the Investment Relationship

One person with lived experience talked about the structural challenges with the practice of
supported decision-making for investing, because it often highlights the inequalities faced
by “the haves and the have nots” of our society. A person who lacks sufficient financial means
to participate in the investment process faces both additional vulnerabilities and an access-
to-justice issue to exercising their legal rights to support for decision-making. One lawyer
commented that often people who need or want supported decision-making may also struggle
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If a person has investments, then there is a level of privilege associated with that. The culture
of investing often means some degree of stability, people in your life who care, that the adult
client has sufficient capacity to navigate needs (or has someone there to support that), and

good relationships with financial advisors to work in their best interest.

- Lawyer

to make ends meet, to secure food or housing, or to develop short or long-term savings. Some
key informants felt that the practice of supported decision-making also has an element of
privilege “because the frameworks that have to scaffold [it] needs to be individually purchased
by people who have the time, energy, and financial autonomy to do it.”

One person commented that sometimes advisors are unwilling to take on low-fund investment
clients. Many people may have small amounts of assets combined with fewer social supports
or less stability, so may be equally susceptible to financial abuse or undue influence as those
with larger asset pockets. This could lead to more assumptions about when, how, and to
whom financial abuse or undue influence occurs. This notion of supported decision-making
as a privileged practice also highlights the vulnerabilities faced by people of different socio-
economic, geographical, or cultural backgrounds.

Impact of Culture on the Investor-Supporter Relationship

In thinking about the influence culture has on decision-making, key informants note that a
person’s cultural background or traditions could lead advisors to misinterpret behaviours as a
red flag for undue influence or financial abuse. For example, training on undue influence and
financial abuse for advisors often highlights that lack of eye contact, or silence, on the part of
the adult client could indicate undue influence or financial abuse. However, and for example
when working with older adult clients, key informants note it is important to consider whether
a lack of eye contact, or long pauses between question and decision, may be a sign of respect.
Other cultural influences to consider are the relationship dynamics between adult children
and their parents, gender biases, and specific behaviours or practices used to enhance decision-
making capacity for older adults.

Other Factors

m One advisor said that clients who live with drug or alcohol addiction, but who are otherwise
still capable of making investment decisions, can face added barriers to support or safeguards
to protect their interests. In the absence of evidence to confirm the client lacks capacity to
decide, advisors report feeling compelled to continue taking instructions.

People living with a disability may rely heavily on the income from provincial disability
benefits. But lawyers and community advocates note that this can create a false expectation
that provincial disability benefits mean future financial security. Government benefits may
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Caregivers go through so much in a day. They are not only working at their employment jobs
but have to take care of either their adult or minor child with a disability. And then they have
to worry about what happens when they are not around, or [when] they are too old help take
care of that person. And then they have to navigate all these pieces of legislation to get the
right benefits and structure for their son or daughter.

- Investment Professional

mean a person will live in poverty for the rest of their life “with some really onerous rules that
say you can only work so much before your income starts to get clawed back.”

Service providers and supporters note the lack of a single, unified process to qualify for
the federal DTC, provincial disability benefits, or the RDSP program can leave adults and
supporters either applying for only one benefit or avoiding the application process completely.
Even if an adult qualifies for the DTC, supporters said it is hard to find advisors who are
comfortable accessing the RDSP, often being put through to “a 1-800 number or middleman”
for piecemeal information and advice. There is also the issue of supporter burnout.

Some key informants felt that adults living with intellectual or developmental disabilities
often miss opportunities to participate in the investment process because supporters continue
managing an adult’s RDSP beyond the point when the adult could perhaps be supported to
take over. Supporters believe the reasons for maintaining status quo may relate to one or more
of the following:

* the adult has never shown an interest in their savings or investments, or their
interest may be fleeting or only focused on short-term purchases or goals;

* the supporter would like to involve the adult, but is genuinely unsure about how to
help the adult understand concepts of investing and risk, given the complexity of
these topics;

* supporters feel overwhelmed or short on time to go through the details of the
investment; and

* supporters face situations where they try to involve the adult but, for reasons related
to the adult’s capacity challenges, the adult cannot demonstrate that they can
understand and appreciate the information.

One of the challenges supporters and service providers acknowledge with an adult’s lack of
opportunity is that, because decisions have been made for the adult for most of their life,
they may have no baseline for risk tolerance that an advisor can work from. And the advisor
may not know how to convey investment information in a way that supports the adult. One
informant commented that this inexperience on both the adult and advisor’s part could lead
supporters and advisors to assume “that [the adult’s] risk exposure is as low as possible. So,
they put them into investment vehicles, like GICs, that offer barely any return at all. So, they
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are missing opportunities, even once they get the RDSP, to make that kind of return that can
deliver for them 20, 30 years down the road.”

Advisors and supporters share a common challenge with finding enough time to convey
complex investment and risk concepts to support an adult to participate in the investment
process. Although everyone we spoke to agrees that it is important to make efforts to involve
an adult in their investment decisions, many informants note that more time is needed to
make sure an adult understands the information and appreciates the consequences, or that the
adult has the time needed to process the information and express their choice and preferences
about the investment option.

Supporters worry about who will help to manage the investments when the supporter is no
longer able to. Parents of people living with intellectual or developmental disabilities expressed
real concern over how to create a succession plan for support. For adults who have no interest
in savings or investing or, for reasons related to their disability, “cannot manage the ins and
outs of how to manage a fund, or when to withdraw funds”, supporters felt uncertain about
who they can trust to help when they are gone. One supporter said that because the person
they support does not understand savings, and is unable to follow or track their investment
statements, they are concerned that their family member could be taken advantage of because
“[they] certainly would never know if someone was dipping into [their] savings.”

One supporter said that gender-bias can also be a barrier to an investor’s meaningful
participation in the investment process. The supporter said that, in his experience, there is a
natural tendency for advisors to talk numbers with him because “the male is perceived as being
the one that’s in charge”.

A few supporters we spoke to said that another vulnerability factor to consider is the frequent
change-of-hands, from one advisor to another, throughout the life course of a file. One
supporter we spoke to said that their family experienced “maybe 17 managers now, in 14 years,
taking care of [the] account. They’ve had to get to know us each time.” We know establishing
trust in the advisor-client-supporter dynamic is critical to facilitating support in the investment
process. And we also know that people living with a disability may experience greater capacity
with familiar people, places, practices, and approaches to how they are included in the process.
Frequent changes of an advisor on a file could rewind months and possibly years of hard work
to establish a working, trusted investment relationship with everyone involved.

One supporter talked about the lack of knowledge and information related to investment fees
associated with certain types of investment options. Sometimes the cost of fees was surprising,
which can cause adult investors and their supporters to worry that the investments may not
“surpass these fees.”

Inclusive Investing: Respecting the Rights of Vulnerable Investors through Supported Decision-Making

This is the hard part with people with developmental disabilities. They have not really been
able to demonstrate their tolerance of risk because, for their whole life, someone has likely
been making decisions on their behalf. So, it is really hard to get a baseline of change.

- Policy Representative

7.2.4 Disability, Capacity, and Financial Decision-Making
n All the supporters we spoke to said that involving the person they support in the decision-

making process, to the extent possible, is a priority. They recognize and value the need to
preserve the adult’s decision-making autonomy and spoke about creative approaches to
understanding and communicating about the adult’s wishes, preferences, values, and goals.

Impact of Aging and Dementia on Decision-Making

Community advocates and academics note that adults living with dementia may approach
supported decision-making difterently than adults living with an intellectual or developmental
disability. An older adult living with dementia may move into supported decision-making
from an “earlier life over power of decision-making.” This past decision-making experience
may make it easier for both the older adult and their supporter to transition into a more
supportive practice. Comparatively, people living with an intellectual or developmental
disability, who may not have past decision-making experience to draw from, could face more
barriers to participation in the investment decision-making process.

n One community advocate commented that the impact of aging on our ability to make
financial decisions is significant, and certainly compounded if someone ages with dementia.
A key change to note in this process is a person’s willingness to assume risk when emotionally
charged or triggered by the decision at hand. Combine that with someone living with
dementia, who may also lose their ability to read social cues, and the risk for undue influence
or exploitation increases.

n Advisors with long-standing investment relationships with older adults living with dementia
said it is easier to determine if the adult’s capacity is impacted, and perhaps to make suggestions
earlier in the process for the adult to seek support for decision-making. It is much harder for
an advisor at the start of an investment relationship with the adult and their family because
they do not yet know the investor’s situation and past investment behaviour. Similar challenges
can arise in a new relationship with an adult living with an intellectual or developmental
disability, and who may not have experience with the investment decision-making process.
'This is especially true for young adults who become legally entitled to take over their RDSPs.

An adult living with dementia told us that one of the biggest challenges faced by adults who
experience changes in their decision-making capacity is “accept[ing] the fact that they have
a problem.” Accepting help is a challenge we all face. But for an adult investor who is living
with dementia, and who may be used to a life of power over decision-making, the thought of
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In dealing with the problem of dementia, you have to have this representative or substitute
decision-maker. | am not worried about the legal definition here so much as | am talking
about the role. This is the person that works directly, hand-in-hand, with the person with the
problem to make the decisions that are becoming increasingly complicated as life proceeds.

- Person with lived experience

losing that power can cause fear, uncertainty, and worry, among other things. And this may
create barriers to using supported decision-making in the investment process if the advisor
does not know how to help the adult to accept support from their supported or substitute
decision-maker.

n Dementia often impacts an adult’s executive functioning and their ability to interpret and
work with numbers. Dementia can also affect a person’s ability to understand or manage risk in
a way that supports their previously stated values or goals. An adult living with dementia may
lose their inhibition around risk, which could make it difficult for an advisor to satisfactorily
assess the adult’s risk tolerance.

Support Needs to Build Capacity

Service providers agree that knowing how to support a person living with dementia in the
investment process and knowing how to support a person living with an intellectual or
developmental disability in that same process, is a challenge. Some advisors may have more, or
less, experience working with members from these communities. One informant stressed that
“one of the challenges is to figure out how one size fits all” because the experiences and needs
are different for each community member.

n A few key informants said that, in some ways, the capacity needs of people living with a
developmental disability are more predictable and, in some ways, more stable than a person
living with a progressive cognitive disability. Supporters and service providers also note that
members of the developmental disability community often have a circle of supporters in place
to help with life choices.

n Service providers and supporters commented that people living with an intellectual disability
may have difficulty staying focused on a task or learning a concept. They may be able to
focus for a few minutes, but then may become distracted or curious about something else.
Supporting a person living with an intellectual disability may require revisiting conversations
about investing and savings over more than one meeting, or it may mean scheduling a longer
meeting to work towards a decision.

m Advisors and community advocates agree that a primary concern for adults living with an

intellectual or developmental disability is to keep money safe and secure for their future. This
is especially true for people who rely on provincial disability benefits as their primary income
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Advisors are set up to take a decision from the rational man—autonomous individual, which
is sort of a legalistic construct. The idea of taking it from somebody who has diminished
capatcity, to begin with, is already uncomfortable. Less uncomfortable if it comes with a
person with a [developmental disability], where they have this group of trusted supporters
around them. So, that’s kind of a stable idea of developmental disability. This person has a
certain level of capacity, and that level of capacity is not going to decline. It may grow.

- Lawyer

source. One of the challenges for investors from these communities is that they may feel less
comfortable with risk and money management for these reasons.

A few advisors talked about adjusting their practice approach to allow for clients living with

dementia to have more frequent meetings to confirm information and instructions.

12 Adults living with Autism may have “peaks and valleys” when it comes to their awareness,
understanding, and appreciation for money management. Activities like planning, time
management, financial management, and understanding how money works can be difficult.
One supporter described the challenge with understanding money and the passage of time;
the grey areas of investing, risk, and future planning are too complicated, which sometimes
leads to an adult’s lack of interest or an unwillingness to participate in the process.

Academics, community advocates, and supporters agree that people living with an intellectual
disability are treated unfairly when it comes to making “bad decisions” about money.
Informants suggested that investment professionals seem to forget that “people who don’t
have intellectual disabilities make stupid decisions all the time, and we just say, ‘no, they just
made a stupid decision.” Whereas we don’t want to let people with intellectual disabilities
make those decisions.” Advocates say that service providers and supporters need to strike
a balance so that the adult making the decision is making it “in a fully informed way.” One
informant suggested this could be done safely with discretionary money—that is, money set
aside for an adult to use or invest at their discretion, and without threat of losing necessary
funds to sustain their needs, services, and long-term supports. In this case, “if they made some
bad choices, as we knew people would, hopefully they would learn from that and, with support,
be able to make better choices next time.”

m Lawyers expressed concern that, for survivors of a traumatic brain injury, and unless “the brain
injury was not so severe that they could participate in selecting [a supported decision-maker]”,
they may face unnecessary loss of decision-making autonomy. The connection between trauma
and injury is significant. One person with lived experience described that their speech, hearing,
and ability to handle decisions was drastically diminished after their injury. They also shared
concerns about not having enough time to read through complex investment documents and
teeling that there should be more frequent check-ins to make sure necessary steps are taken to
manage and protect their investments. This protection is especially important for people who
receive large settlements.
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How do you tell your supporter you do not like the support they are giving you?

[ tell them the truth.

- Self-Advocate and person with lived experience

7.2.5

Although research and consultation into the role of mental illness and supported decision-
making fell outside the scope of this project, we heard from some people that mental illnesses
(e.g. bipolar, schizophrenia, attention-deficit hyperactivity disorder, post-traumatic stress,
clinical depression, or anxiety) may have compounding effects on an adult’s capacity to make
investment decisions. These may include, but not be limited to, symptoms of mania, reckless
decision-making, suicidal thoughts, or feeling low.

One advisor commented that often clients living with mental illness may change a power of
attorney at will or behave in ways that call their capacity into question. The compounding
challenge for advisors is that people may behave inconsistently from one meeting to another.
A lawyer also questioned whether supported decision-making can work for people living with
combined capacity challenges from mental illness “because supported decision-making, by its
nature, requires some degree of insight. Some degree of predictable insight.” People feel that,
when someone experiences a manic state or behaves erratically, it may be more appropriate to
use substitute decision-making “which you can turn on and off.”

Hearing about the impact of mental illness on people living with dementia or an intellectual
or developmental disability helped to shed light on a greater challenge facing supporters
and service providers—namely when the person they support or work with lives with multi-
capacity challenges. For example, someone living with diabetes and dementia may forget
to take medication, or that they have already taken the medication, resulting in a missed or
duplicate dose. Both instances can seriously impact their health, and their ability to make
decisions. Similarly, a person living with an intellectual disability may also age with dementia,
resulting in added challenges working with numbers, performing tasks that may require
multiple steps, or understanding complex investment ideas and options.

Education and Training

Advisors describe seeing positive support scenarios, both formally and informally, where
the client, supporter, and the advisor discuss everyone’s role at the start of the investment
relationship. Advisors, regulators, and supporters stress the importance of engaging in
conversations about support as early as possible in the investment process, so that everyone
understands each person’s role. People living with dementia said that they often bring
their supporter with them to appointments, both for transportation reasons and because
they appreciate having someone in the room to take notes and ask questions to help them
understand and clarify the information.

Inclusive Investing: Respecting the Rights of Vulnerable Investors through Supported Decision-Making

Itis critical that people engaged in supported decision-making understand that it is about
self-determination. That it is about enabling someone to exercise their legal decision-making
rights and legal capacity. People should be encouraged to become more aware of what

they are coming to that role of the supporter with. They might have certain expectations

[or] beliefs around the person’s abilities that limits the options that they would explore for a
person. The ability to reflect on what they bring, the process that they are going through, and
reflect on the outcome of the process itself, is incredibly important.

- Community Agency Representative and Academic

Supported and Substitute Decision-Makers

Lawyers, academics, and service providers feel that supporters and substitute decision-makers
need more education and training on their role and responsibilities, but also the limitations of
their authority under formal support and substitute decision-making agreements. Supporters
often take on an advocacy role, to make sure the person they support receives the services and
supports they need. This is sometimes developed over time, and especially for younger adults
living with an intellectual or developmental disability who will transition into a legal age to
take over their investments. But sometimes supporters are reluctant to adjust their role once
the adult comes of age, and instead take an “all or nothing” approach. Several key informants
talked about the impact of a supporter’s intentions as shaping an adult’s agency to make
decisions in the investment process. And it could also impose the supporter’s version of the
choices they think the adult should make, as opposed to providing support that enhances the
adult’s ability to make a choice that suits their personal preferences.

n People receiving support are also self-advocates. They actively engage service providers in
conversations about how best to offer services, they communicate their needs, and they work
collaboratively with their supporters (or network of support) to preserve their independence.
Self-advocates said that sometimes it is hard to tell their supporter what kind of support
they need, for fear of seeming critical or unappreciative of the help they receive. But they
also agree that it is important for supporters and the adult’s they support to talk openly, and
frequently, about what kind of support is useful to foster the adult’s meaningful participation
in the investment decision-making process. Self-advocates agree that supporters need more
education on how to have ongoing support conversations, to better understand how support
evolves over time.

n One lawyer and academic said that education about investing for adult’s receiving support
needs to involve asking the adult what their goals, values, likes, and dislikes are. For example,
and for an adult investor who cares about the environment, or is “very anti-tobacco”, they
may want to invest in ethical things. Similarly, investing in Canadian companies may be
important to an adult investor. If advisors or supporters do not understand what is uniquely
important to the adult, then their role is really limited to helping the adult pick a stock, which
the adult might be able to do without support. There is a sense that support for investment
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[Investment professionals] have no idea what supported decision-making is. Supported
decision-making just does not even register. If you ask the average person who is working in
the investment sector about supported decision-making, you would be hard-pressed, with
respect, to find anyone who knows really what it is.

- Lawyer

ecision-making is about weighing important factors related to an investment as against the
d king is about weighing important fact lated t tment as against th
goals, values, and needs of the adult investor.

H Lawyers, community agency representatives, and academics agree that families who
understand that supported decision-making is about promoting self-determination for adults
to meaningfully participate in the investment process are the ones that could help to educate
and train other families. People feel there is an opportunity for families to support one another
and better understand when and how to engage their role of supporter or substitute decision-
maker. Community agency representatives agree that to provide support in the investment
context, supporters may need to take more time to explain and describe complex investment
concepts and options in ways that could foster more participation and decision-making by
the adult investor.

Investment Professionals

H Investment advisors and regulators want more education and training on supported and
substitute decision-making. They also want to better understand the support and investment
needs of people from different disability communities, and for people living with multiple
capacity challenges. Most advisors we spoke to said their reluctance to use supported decision-
making in the investment context has more to do with lack of understanding, guidance, and
clarity as to who is responsible for the decision at the end of the day.

Lawyers and investment professionals agree that more training on how supported decision-
making (formally and informally) intersects with regulatory authority, oversight, and risk
management is critical to facilitating the use of support in the investment context.

n Regulators comment that a lot of responsibility is placed on the investment advisor or financial
planner to self-educate about powers of attorney and other supported or substitute decision-
making roles and agreements. There is a lack of clarity on how advisors and planners go
about securing this education and training, since much of it is self-directed. People feel that
current training programs do not offer enough guidance on the fiduciary obligation advisors
have towards their clients. The constant “pressure to sell” is said to pose a risk to clients, and
especially clients who live with a disability that impacts their decision-making.

n One advisor stressed the importance of making efforts to understand what contributes to
a client’s lack of participation in a meeting. Asking questions about what helps to foster
participation may reveal personal, emotional, environmental, or other practical changes

Inclusive Investing: Respecting the Rights of Vulnerable Investors through Supported Decision-Making

A lot of people are doing supported decision-making without calling it that.

- Lawyer

H

occurring in that client’s life. For example, a client may be going through a divorce, may be
living with mental health challenges, or may be a person living with early-stage dementia to
live with hearing loss, which may be unchecked. A client’s lack of participation, or vacant
demeanour, may be entirely unrelated to their dementia, and instead may be attributed
to other factors. People feel that advisors should ask about any recent changes in health,
personal relationships, or medications that may be impacting their decision-making ability.
Having regular conversations with the adult investor and their supporters could help to reveal
practical solutions to enhance and extend the adult’s meaningful participation in the decision-
making process.

Service providers commented that sometimes parents of people living with an intellectual or
developmental disability “often feel they have to protect [their children] from bad people in
the world.” This protective approach can help to provide a safe and secure upbringing while
their child is young. But it may also mean that, when it comes time for the adult to participate
in making decisions about investments, they may be uncomfortable with risk because they
never had the opportunity to make, or learn from, mistakes with their money. People generally
felt that supporters would benefit from education and training on how to support someone to
experience risk with their money.

Advisors would like more training and guidance on how to manage situations when an adult
investor and their supported or substitute decision-maker disagree on an investment option.

Lawyers and advisors are keenly aware that people living with a disability may experience
changes in their capacity on a given day, at a point in time, or in a specific situation. They
understand that illness and medication can have a significant impact on a person’s ability
to meaningfully participate in the decision-making process. Both groups would like more
training and education on how to work with clients that have fluctuating capacity so that the
client can be supported to continue making decisions, where possible.

Community agency representatives, supporters, and adults receiving support would like
advisors to better understand how different cognitive disabilities impact financial and

investment decision-making.

Some people we spoke to expressed concerns about lawyers and accountants giving advice
to substitute decision-makers that runs contrary to the power of attorney laws in their
province. One person we spoke to described situations where lawyers and accountants have
told attorneys to change beneficiary designations, or to add themselves as joint owners of
their parents’accounts. Some key informants stated that they have worked hard to enhance
proper training about powers of attorney, but that more could be done by professional
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Professionals focus on client management, or how to make our clients fit in around what
works for us. And that just absolutely does not work when you are trying to provide legal
services to folks with mental disabilities. We have to work very hard to accommodate
disability, and itis my obligation to try lots of different things. And if it is not working, | see that
as my fault. It is time-consuming, but the benefits are huge. There is a lot of creativity, and a
lot of variety, because the same thing often does not work across different people.

- Lawyer

regulatory bodies to ensure clients and their supported or substitute decision-makers receive
the right advice.

All the supporters we spoke to share a common goal—to create financial security for the person
they support. Lawyers we spoke to say that supporters work hard to make sure professionals
speak to the adult they support, and that they often take pauses throughout the meeting to
make sure the adult understands the information presented to them. One supporter we spoke
to said that they help service providers to interpret non-verbal communication cues from the
adult to facilitate decision-making. Service providers feel supporters could use some help
identifying opportunities where the adult they support could participate in the investment
decision-making process.

Several lawyers, service providers, and people receiving support agreed that supporters need
training and guidance on how to be a supporter for investment decisions. The kind of support
that works for everyday life decisions may need to adjust to facilitate decision-making for
investing. People receiving support would like supporters to spend more time thinking about
how the support they provide enhances, or inhibits, an adult’s agency in the decision-making
process. People would like plain language guides on how to explain investing to people living

with a disability.

Supporters and People Receiving Support

Several of the supporters we spoke to said that advisors often assume the supported or
substitute decision-maker has more sophisticated knowledge about investing than they do.
Service providers note that some supporters may assume that a formal supported or substitute
decision-making agreement is only needed to open bank accounts, do basic savings, or
open an RDSP. But they may not go further to think about appropriate investment options.
Supporters need a clear roadmap of the investment options available to the person they
support, information on how to do investing, and more education around risk and investing
so that they can support the adult investor to participate in the process.

People living with an intellectual or developmental disability said that much of their
investment knowledge comes from asking people they know and trust about the process
and options. They said they would like to be able to get more information from advisors in
formats and language that supports their learning and accessibility needs. Lawyers agree that
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I think that the basic tools that would help assist the supporter are to understand the
investment management or investment advice relationship, in the same way that the
individual client investor would have to understand it. But then you have to layer on top of
that what the role of the supporter is. This is the role you play, and the parameters of that role.
So, to the extent that capacity is not an issue, you have to be able to support the decision of
the client, even if you don't agree with them, provided the consequences of the decision are
fully understood by the client. People are allowed to make mistakes.

- Lawyer

more could be done to educate service providers about how to develop client practices that
accommodate the needs of a person living with a disability.

m Lawyers felt that advisors should be trained to see the supporter as a person who is there
to support the client to make decisions, to facilitate the relationship between the client and
the advisor.

Lawyers also commented that advisors need to better understand the complex and multi-
dimensional lives of the supported or substitute decision-maker. Often supporters are “going
online, or they are calling numbers, and they are being redirected to someone somewhere else.
And it is so time consuming.” Supporters describe their attempts to navigate the complex
investment landscape as “overwhelming, time-consuming, and exhausting”. Lawyers agree
that investment advisors could work to develop materials and services that target supporters.

One key informant spoke about the different roles supporters play depending on the
capacity needs of the adult they support. When you support someone with an intellectual
or developmental disability, you are working to build their capacity so they can take over
managing their life decisions, with support. In contrast, when supporting an adult living with
dementia, whose capacity is diminishing over time, supporters often look for ways to keep an
adult involved in the decision-making process. The former is often seen as an adult growing
towards greater capacity; and the latter involves an adult being supported to preserve capacity
as it diminishes.

In thinking about the different roles supporters play for each community, people said that
the investment sector should work more closely with the dementia and intellectual or
developmental disability communities to develop education and training materials that explain
investing, risk, and long-term money management for members from each community.

Lawyers and service providers agree that supported and substitute decision-makers need to
learn how to make space for an adult to accept some level of risk in the investment process.
There needs to be space for an adult receiving support to make a poor investment choice,
to the degree that it does not jeopardize life savings or their ability to pay for their needs
and expenses over time. Many people we spoke to agree that people make risky investment
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Itis the lazy advisors who send out a 16-page report that nobody knows what they mean,
and nobody knows where their investments are at. And then just picks up the phone and says,
‘we're doing this and this. That puts a bad rap on an investor community, | find. But there are
a lot of thoughtful advisors out there who intuitively know that it is important to manage this
as people become more frail, and not just drive the decision.

- Lawyer

decisions all the time. Sometimes the decision is a good one; sometimes it is a bad one. But
a choice to make a bad or risky investment decision “doesn’t mean [the adult] can’t make it.”
People we spoke to feel that supporters need to be trained on how to safely manage risk and
investing, while preserving funds needed for the long-term, and that not all risk is bad or needs
to be avoided. There is a tendency to think that only someone with full mental capacity can
make foolish or risky decisions.

Building the Investment Relationship and Fostering Support

Adults receiving support, and their supporters, feel that advisors sometimes focus too heavily
on the decision to be made, and less on building the investment relationship. Supporters
and community agency representatives agree that “financial service professionals are in a
very unique position to facilitate and advocate on behalf of their clients, to prolong their
decision-making abilities as long as possible, without ever putting them in undue financial
risk.” But people agree that advisors need more training and guidance on how to drive the
relationship versus driving the decision when working with investors living with a disability.
One theme people said needs to be emphasized when building relationships with investors is
that “investment decisions are like life decisions—they are goal setting in nature. [Advisors]
need to work from goals and [move] backwards.”

Lawyers and community agency representatives agree that advisors and supporters need
practice guidance on how to foster support in the investment decision-making process. People
said there needs to be a shift away from assuming the person living with a disability is unable
to make the decision, to someone that may reach a level of capacity to make the decision, with
support. Informants suggest looking to the language of the UN CRPD, the language of the
supported or substitute decision-making laws of the province they live in, and to the person
being supported to identify practical ways to build support into the investment decision-
making process.

Representation Agreements and the RDSP

Lawyers, supporters, and people receiving support feel that front-line banking staft need more
education and training on what constitutes a valid supported or substitute decision-making
document. More specifically, and in BC, front-line banking staff need to understand that the
law does not require a person living with a disability to have a representation agreement as
a condition to receive services.®** One of the major challenges we heard from several people
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I think bankers in general are taught, 'you better err on the side of being cautious with people’s
money, and risk displeasing them from a customer service standpoint in the interest of
protecting them. You need to make sure that the people who are controlling the gateways

to the funds can have comfort that they are doing the right thing. Because generally people
who work in banks want to do right by their customers, but they do not necessarily have

the training.

- Investment Professional

is the lack of consistent supported or substitute decision-making documents in Canada.
Banks are a federal institution. Representation agreements are a provincial decision-making
instrument. So, trying to achieve consistent service delivery across provinces and territories
that have different legal frameworks and documents for supported or substitute decision-
making is problematic. Similarly, supporters said often what is acceptable documentation
for one bank branch may not be accepted at another branch of the same financial institution.

People living with a disability in BC, and their supporters, would like more education and
training for advisors on the criteria to create a representation agreement. Currently, the law
does not require people to use a specific format or form of representation agreement. Nor are
people required to work with a lawyer to create one. Informants told us that often bank tellers
will refuse to accept a representation agreement unless they can confirm the adult worked
with a lawyer to develop it. One policy representative acknowledged that, in some ways, “the
banking community is behind the investment side on some of these issues. And it may be
in part because of the relationships between customers and banks—it is different. There’s
not as much of a relationship in a lot of cases as there is with an investment advisor.” People
agree that the investment advisor, and the investment relationship, is uniquely structured to
facilitate supported decision-making, more so than for everyday banking activities.

People we spoke to said they would like to see advisors spend more time learning about, and
raising awareness of, the RDSP program for people living with a disability. There is sense
that investment advisors, and perhaps front-line bank staff, need to take a more proactive role
to educate and encourage eligible clients to open an RDSP to promote inclusive investing.
People wondered what happens when large sums of money come into account, outside of a
typical provincial disability benefit payment. Is the advisor taking the initiative to introduce
investment options to the adult and their supporters? What conversations is the advisor
having with the client to introduce the RDSP or other investment options so that the adult
investor can grow their money? One informant said they “get a little bit tired of always being
the expert on disability in the room.” While people do not expect advisors to become disability
experts, several people we spoke to said that more education and practice guidance on how to
support investing for people living with a disability is needed.
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Some key informants felt that the banks, and advisors, show little interest in the RDSP
because they are not necessarily going to make a lot of money on the product. Often people
opening an RDSP may only have this one investment vehicle, with comparatively smaller
bank accounts. Their income may also be limited. Although community agencies are working
towards building awareness around the RDSP®*, people we spoke to say the financial
institutions should do more to promote and facilitate access to this product. We also talked
earlier about the administrative challenges supporters face when attempting to enroll people
in the DTC and RDSP programs. Many advisors said that supporters also need help accessing
these benefits.

m Lawyers and supporters agree that advisors need to learn how to have conversations about
support, and who can provide support, early in the investment relationship, and preferably
before serious concerns related to capacity arise. Often people do not think about support or
substitute decision-making options until they face a crisis. Everyone we spoke to agrees that
education and guidance on how to have support conversations sooner could facilitate the use
of supported decision-making in the investment context.

7.3 SURVEY OF BC LAWYERS AND NOTARIES

7.3.1 Purpose

'The goal of the Inclusive Investing project is to better understand how people living with dementia,
or people living with an intellectual or developmental disability, use support to continue making
investment decisions. We know that one way this practice happens in BC is if an adult investor has a
section 7 representation agreement (RA7). Our research and interviews suggest that while lawyers and
the public are familiar with enduring powers of attorney, and many are familiar with representation
agreements for health care (under section 9 of the R4A),RA7s are neither widely used nor understood,
and so may be underutilized.

Members of the legal profession expressed concern about the test of capacity for making a represen-
tation agreement. In 2013, the BC Law Institute’s Report on Common Law Tests of Capacity recom-
mended that the R44 be amended to allow people with the capacity to make an RA7 to also meet
the capacity threshold to retain and instruct legal counsel to advise on and draft the representation
agreement.® For the Inclusive Investing project, we wanted to learn more about when representation
agreements are being prepared for clients and for what kinds of decisions.

Project staff developed two surveys to gather more data and information on the use of RA7s in BC. A
list of the survey questions is included at Appendices D and E to this study paper. Staft worked with
representatives from the Canadian Bar Association—BC and The Society of Notaries Public of BC
to launch the surveys to practitioners. These surveys ran for three weeks in October 2019 and were
distributed to sections of the Canadian Bar Association—BC Branches and members of The Society
of Notaries Public of BC. The CCEL project staff received a total of 128 responses to the surveys (60

lawyers; 68 notaries). Below is a breakdown of the demographics from each respondent category.
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7.3.2 Findings from BC Lawyers

BC Lawyers—Years of Call to the Bar
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Of the 60 BC lawyers who responded to the survey, over 85 per cent practiced in the Lower Mainland/
Fraser Valley, or on Vancouver Island.** The majority (85 per cent) said they prepared enduring powers
of attorney documents, followed by 81 per cent preparing section 9 representation agreements for
health care decision-making. Several lawyers practised in multiple practice areas (reflected in the bar

graphs above).

Only 29 lawyers (48 per cent of the respondents) said they prepared RA7s. When asked why they do
not prepare RA7s, 54 per cent said it is because clients do not request them. When asked how many
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RAZ7s they prepared in a 12-month period, 80 per cent said they make up to five agreements in that
timeframe.®” Lawyers also listed the following reasons for not preparing RA7s:
* Lack of familiarity with how to prepare them;

* Clients lack capacity to retain counsel to instruct a lawyer to prepare a section 7
representation agreement;

* Clients prefer the more robust section 9 representation agreement;

* A belief that legal and financial authority should be under a power of attorney
document; and

* Concerns that a section 7 representation agreement is too narrow in scope, may conflict
with the terms of a power of attorney, or may not be widely recognized by the financial or
investment community.

Of the lawyers who said they do prepare RA7s,96 per cent of them said they include terms for personal
care, followed by major and minor health care (92 per cent), and routine management of financial
affairs (88 per cent). That same number include authority for the representative to both help make, and
to make, decisions for the adult. They also reported providing clients information on the following:

* how to use the agreement (88 per cent);

* the role of the representative (100 per cent);

* the rights of the adult client (92 per cent);

* the option to appoint a monitor (80 per cent); and

* the role of the monitor (84 per cent).

When advising representatives appointed under a section 7 representation agreement, lawyers said
they provide information on the following points:
* duties of the representative, including the scope and limitations of authority (91 per cent);
* rights of the adult client (75 per cent);
* role of the monitor and access to information rights (70 per cent); and

* duration of authority and resignation (79 per cent).

Most clients (76 per cent) appoint an alternate representative, but 40 per cent of those clients do not
appoint a monitor. When a monitor is appointed (87 per cent of the time), it is usually a trusted friend
or adult child of the client.

Despite the low uptake of RA7s, respondents reported that they consider the RA7 to be a valuable tool
in granting planning autonomy to people living with diminished capacity.
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7.3.3 Findings from BC Notaries

BC Notaries—Years of Practice

(Total respondents: 68)
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Of the 68 BC notaries who responded to the survey, over 52 per cent practiced in the Lower Mainland/
Fraser Valley, with 23.5 per cent on Vancouver Island. The remaining respondents were in the Southern
Interior and Northern BC.%® All notaries reported that they prepare enduring powers of attorney
documents, followed by section 9 representation agreements (94 per cent) and RA7s (66 per cent).

Of the 68 respondents, 45 notaries (66 per cent) said they prepared section 7 representation agree-
ments (RA7). When asked the reasons why they do not prepare RA7s, 47 per cent said it is because
clients do not request them. When asked how many RA7s they prepared in a 12-month period, 82 per
cent said up to five agreements were made in that timeframe.®’

Of the notaries who prepare RA7s, 97 per cent of them said they include terms for routine manage-
ment of financial affairs and personal care, followed by major and minor health care (74 per cent) and
obtaining legal services/instructing counsel (40 per cent). Just over 77 per cent of the notaries said they
include authority for the representative to both help make, and to make, decisions for the adult client.
They also reported providing clients information on the following:

* how to use the agreement (82 per cent);

* the role of the representative (97 per cent);

* the rights of the adult client (91 per cent);

* the option to appoint a monitor (82 per cent); and

* the role of the monitor (94 per cent).

When advising representatives appointed under a section 7 representation agreement, notaries said
they provide information on the following points:

* duties of the representative (97 per cent), including the scope and limitations of authority
(88 per cent);
* rights of the adult client (80 per cent);

* role of the monitor (82 per cent);
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* access to information rights (40 per cent); and

* duration of authority and resignation (71 per cent).

Over half of their clients (57 per cent) appoint an alternate representative, with 48 per cent of clients
occasionally appointing a monitor. Most of the time—64 per cent—the monitor is an adult child of
the client, followed by a trusted friend or sibling.

7.4 INCLUSION BC ANNUAL LEARNING EVENT

CCEL project staff participated in Inclusion BC’s Annual Learning Event in May 2019, in Victoria,
BC. Over 45 people attended the in-person dialogue session, to learn about the Inclusive Investing
project research, and to comment on their professional and personal experiences related to supported
decision-making.

CCEL staff led event attendees through a series of questions that asked participants to comment on
the following:

*  What does support look like to you?
*  What are some of the roadblocks to using supported decision-making for investing?

*  What ideas or opportunities do you have for how to facilitate the use of supported
decision-making in the investment process?

Below is a summary of the feedback we received to each question category:

7.4.1 Support

Participants commented that support occurs both formally and informally, depending on the rela-
tionship between the people involved, and the support needs of the adult receiving support. Most
people described the supporter-supported adult relationship as “interdependent” with each person
relying on the other for support in some capacity. Some supporters and people receiving support said
that often support involves the supporter interpreting information for the adult or helping the adult
to simplify the questions or information presented to them by a service provider, so that the adult can
make a decision.

7.4.2 Roadblocks

Participants commented that often the barriers to using support for decision-making relate to practi-
cal issues in how services or information is provided to the adult client. Things like font size can have
a significant impact on an adult client’s ability to read or understand and interpret the information
presented to them. One participant who lives with a visual disability said that there are not enough
investment resources offered in braille. Also, if the information, service, or product seems too general,
or does not have an obvious connection to the needs and experiences of the adult, it can be hard for
them to connect with the reason behind the decision. Participants said advisors should shift the focus
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away from “selling investments” to “educating about investment choices”. Also, better access to differ-
ent communication styles and plain language materials would bolster participation in the investment
process. Another participant said that too much information is provided online, which assumes people
have equal access to technology, or can easily read and review online materials.

When presented with information to assist in planning, adults would like to better understand the pros
and cons to choosing one option over another, so they can work with their supporter to evaluate their
choices. Adults receiving support say that assumptions made by service providers about their ability
(or inability) to participate in the process often lead to service providers refusing to interact with them,
or fully excluding the adult from the conversation. Adults receiving support, and some supporters,
said that the reluctance of service providers to include the adult client in the conversation may also be
influenced by paternalistic behaviours of the supporters involved.

7.4.3 Opportunities

Many participants called for more innovative approaches to working with adults living with a disabil-
ity for their investment needs. People said that the law should work towards a consistent understand-
ing of what supported and substitute decision-making means, to help minimize the impact of personal
interpretations or assumptions about what each role means. Several members said that advisors should
develop a more holistic understanding of financial security to include consideration for more than just
monetary security.

In working towards a definition of support, participants said that the adult’s quality of life should
be of paramount consideration, followed by conversations relating to the adult’s preferred level of
safety (risk) to reach future goals. Frequent and open communication was raised, to make sure the
adult understands the information, and is supported to make decisions that meet their individual
needs and wants.

7.5 SUMMARY

'The consultation interviews and events for this project generated a total of 184 issues related to the
law, policy, and practice of supported decision-making for investing. An overarching theme from
the research and consultation for this project is that everyone we spoke to would like to learn more
about how to facilitate the use of support, formally and informally, in the investment decision-making
process. All informants agreed that, from a human rights perspective, adults receiving support should
be given the opportunity to meaningfully participate in the investment decision-making process,
where possible. The main question is how to incorporate support while making sure the adult receiving
support understands and appreciates the consequences of the decision being made.

Supporters acknowledged that investment decision-making is not always something the person they
support wants to be involved in. So, it is sometimes easier not to make efforts to involve the adult in the
process. However, supporters agree that more guidance and training on how to educate adults about
investing, risk, and goal-based planning would better-equip them to provide support in this context.
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Several informants said that the biggest barriers to more robust use of support in the investment
context centres around concerns about who is responsible for the decision, and whether undue influ-
ence is at play. Even in BC, where we have legislation that formally recognizes support, practitioners
say the term “help” to make decisions is unclear, and that they want more guidance on how to confirm
who is making the decision in a supported decision-making arrangement. Practitioners from both
jurisdictions admit that the power of attorney document is the preferred instrument for both supported
and substitute decision-making in this context. Because it clearly places responsibility for the decision
on the appointed attorney. Lawyers and advisors said that, if the law could clarify who has responsibil-
ity in a supported decision-making relationship, they would be open to finding more opportunities to
work with this type of relationship, for as long as possible. There was some concern among lawyers and
advisors that, without a clear and robust legal framework for supported decision-making, the potential
for undue influence or financial exploitation could rise.

When it comes to regulatory guidance and protection, advisors acknowledge that the investment
industry is working to improve the investment process for vulnerable investors. Most recently, we
know that the Investment Industry Regulatory Organization of Canada (IIROC) and the Mutual
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organization to enhance investor protection and access to advice. Advisors would like more education
and training on how to work with people living with a disability, including people who live with more
than one disability. Advisors and supporters agree that the term vulnerable investor tends to focus

lll““'b.hlf.

more on older adult investors and does not necessarily capture adult investors who live with multiple
disabilities. Lawyers and supporters would like to see changes in the investment approach.

Supporters would like a clear roadmap for both the DTC and Registered Disability Savings Plan 8.1 OVERVIEW

(RDSP) application process. People often said that accessing these benefits is administratively chal-

lenging, that information is scattered and must be accessed through multiple channels, and that some As stated in the introductory chapter to this study paper, it was beyond the scope of this project
advisors are not even aware of the eligibility criteria for clients living with a disability. to make law reform recommendations to clarify or enhance legal recognition for supported deci-

sion-making. Instead, the research and consultation findings revealed the following:

All informants would like more tools, educational resources, and promising practices for how to
’ ’ P &P * Types of support that are helpful to people living with dementia or an intellectual or

developmental disability;

support people living with dementia, or people living with an intellectual or developmental disability,

to meaningfully participate in the investment process.
* Barriers to working with supporters;

¢ Issues within the investment and legal community around the use of supported
decision-making;

* Strategies to facilitate the use of support in the investment relationship; and

* Ideas for education, training, and professional development.

In this section we summarize the ideas and opportunities raised from the 184 issues set out in the
consultation interviews, focus groups, surveys, and events. Ideas are grouped into three overarching
categories that relate to:

1. Opportunities for enhanced regulation;
2. Practice guidance and education for investment professionals; and

3. Education and resources for adult investors and supporters.
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For the purposes of this study paper, and except where otherwise indicated, the ideas outlined in the
next sections relate specifically to Canada. It fell outside the scope of this project to do a fulsome
review of the United States and other foreign jurisdictions that have legislative frameworks or models
for supported decision-making. Project staft note that there may be opportunities for further research
on legislative, regulatory, education, and practice guidance developed elsewhere to manage similar
concerns related to supported decision-making relationships for investing.

8.2 ENHANCED REGULATION

Below is a list of the suggested enhancements discussed in this section:

*  Create standards for consent to share investment information and client instructions;
* Expand the Know-Your-Client Practice Tool;

* Expand the Role of the Trusted Contact Person;

* Enhance Record-Keeping Standards;

* Provide Legislative Guidance on the Meaning of Help in BC’s Representation
Agreement Act,

* Bolster the Requirements to Act as a Monitor in all Supported or Substitute Decision-
Making Relationships;

* Incorporate formal Recognition for Support in Ontario Substitute Decision-Making
Legislation;

* Amend Federal Legislation to Formally Recognize Representation Agreements;

* Develop Law Society Guidance for Client Instructions for Representation Agreements;

*+ Establish Qualification Criteria for Supporters, Monitors, and Trusted Contact Persons;

* Develop a Formal Regulatory Body for Supported and Substitute Decision-Makers;

* Develop a standardized process for accessing federal and provincial disability benefits
and plans; and

* Expand the RDSP Withdrawal Limits to Enhance Investment Opportunities.

Create Standards for Consent to Share Investment Information and Client Instructions

Lawyers and advisors agreed that the legal and practice guidance on taking instructions from people
living with capacity challenges varies. Lawyers struggle with how to take instructions from a client that
meets the capacity threshold to make a representation agreement but simultaneously does not meet
the capacity test to instruct the lawyer to prepare the agreement.

Advisors said that an industry standard for taking instructions and obtaining consent to share invest-
ment information with supporters would encourage advisors to adopt more supported decision-mak-
ing practices in the investment relationship. For example, we mentioned in Chapter 6 that Certified
Financial Planners are not permitted to rely on a client’s implied consent to share confidential infor-
mation when family members, spouses, or third parties attend the meeting with the client.** Consent

Inclusive Investing: Respecting the Rights of Vulnerable Investors through Supported Decision-Making

must be expressed clearly in writing. Similarly, financial service representatives at banks follow differ-
ent standards around privacy and sharing of confidential information than advisors.

Advisors acknowledge that efforts are underway to bolster the use of the trusted contact person (TCP),
but wonder if that role should be expanded to include support from the TCP to help an adult with
their investment decisions. Advisors would like more training on how to ask tough questions to obtain
requisite consent, like the threshold questions used by lawyers. For example, does consent only apply to
a single meeting of the client and their supporter? Or does it extend to all subsequent meetings where
client instructions may be taken? There may an opportunity to develop a standard practice guidance
on how to obtain and clarify the scope of client consent that incorporates suggested practices from

841

different regulatory bodies.

Expand the Know-Your-Client Practice Tool

Some investment professionals believe current KYC factors are too “black and white.” The focus is
primarily on financial situation and risk tolerance, which are relatively easy to measure. Advisors
said that KYC rules and, more specifically, the definition of material change should be expanded to
include changes in physical, emotional, or mental health of an investor. KYC rules should also take
into consideration whether the change(s) relate to one or more of an adult’s disabilities, and specif-
ically capacity changes, so that the adult’s investment options, and risk tolerance, are assessed with
these factors in mind. Other considerations include, but are not limited to, environmental factors that
may be impacting the client, communication, and meeting preferences. Advisors also suggested that a
modified risk tolerance test, that adjusts to a client’s changing capacity needs, may also help to bolster
the client’s investment profile.

Advisors also agree that more education and explanation should be given to adult investor’s and
supporters about the purpose of KYC information, and how it relates to the investor’s risk assessment.
KYC information should also be updated more frequently throughout the investment relationship to
better reflect the evolving needs of the adult investor.

Expand the Role of the Trusted Contact Person

The 2017 Report on Vulnerable Investors recommended that Canadian securities regulators intro-
duce the trusted contact person (TCP) as a practice tool for advisors “to obtain essential information
about the client, or to alert the TCP about concerning conduct by the client or persons close to the
client.”* In describing when and how to use this tool, the report also suggested that advisors “should
be accorded broad discretion to use the TCP as a resource to help them act in the client’s supported
or protective interests”.®

Informants for the Inclusive Investing project queried whether the TCP role could be expanded to
permit a TCP to provide support to the adult to make investment decisions, especially around how
to confirm an investor’s understanding and appreciation of the consequences of the decision. Support
may include the TCP verifying important environmental information as context for how the adult
client can be supported to make investment decisions. The TCP could also “provide insight on recent
surgery, medication impacts, travel (reasons for no contact) without compromising the capacity rights
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of adult client.” Lawyers we spoke to said they encourage their clients to reach out to peers in their life,
who have no vested or beneficiary status or interest in their estate, as sources of support.

Concerns related to client confidentiality and potential undue influence may be mitigated by imposing
similar training and qualification criteria as outlined in the 2017 Report on Vulnerable Investors.®*
For guidance on how to bolster the TCP role, Canada has looked to the United States. In 2018, the
Financial Industry Regulatory Authority (FINRA) enacted a rule that bolstered customer account
information records to include obtaining the details of a trusted contact person.®* Rule 4512 of the
FINRA manual states that, for each account, members shall take reasonable steps maintain the name
and contact information for a trusted contact person age 18 or older who may be contacted about the
customer’s account.®® FINRA expanded the TCP role to permit advisors to “reach out to a trusted
contact person if it suspects that a client may be suffering from Alzheimer’s disease, dementia, or other
forms of diminished capacity”.*” The notice states that, although the amendments do not stipulate
the kind of contact information to obtain, “FINRA believes that a mailing address, phone number and
email address for the trusted contact person may be the most useful to members.”®*

We stated earlier that, in March 2020, the Canadian Securities Administrators (CSA) issued proposed
amendments to support introducing the TCP requirement for each client when “there is reasonable
belief that a vulnerable client is being financially exploited or that a client lacks mental capacity.”” The
CSA notice reflects the steps taken by both FINRA and the NASAA.*'The proposed amendments, if
implemented, will apply to all registered firms, and member firms of both IIROC and the MFDA.%?

representation agreements.*** One suggestion was to bolster the purpose and presumption of capabil-
ity sections of the Representation Agreement Act. Currently, these sections read as follows:

Purpose of this Act
2 'The purpose of this Act is to provide a mechanism

(a) to allow adults to arrange in advance how, when and by whom, decisions about their
health care or personal care, the routine management of their financial affairs, or other

matters will be made if they become incapable of making decisions independently, and

(b) to avoid the need for the court to appoint someone to help adults make decisions,
or someone to make decisions for adults, when they are incapable of making decisions

independently.

Presumption of capability

3 (1)Until the contrary is demonstrated, every adult is presumed to be capable of

(a) making, changing or revoking a representation agreement, and

(b) making decisions about personal care, health care and legal matters and about the
routine management of the adult’s financial affairs.

(2)An adult’s way of communicating with others is not grounds for deciding that he or she

is incapable of understanding anything referred to in subsection (1).%*

Participants suggested that legislative drafters could look to the language from other provinces, such
as Alberta and Ontario, for guidance. For instance, Alberta’s Adult Guardianship and Trusteeship Act,
section 2, sets out the following guiding principles:

Enhance Record Keeping Standards

Many of the advisors we spoke to said they do not always have a copy of a representation agreement
or power of attorney document on their client’s file. All advisors acknowledge that, if a client brings
a person with them to the meeting, they will confirm the relationship and the role of that person.
But they will not necessarily ask a client to provide them with a copy of the authorization document
that confirms this relationship. Advisors acknowledge that, absent a requirement to maintain robust
documentation on a file, unnecessary delays, confusion, frustration, or loss of financial opportunity
for the adult investor may arise. A checklist or formal requirement that includes requesting copies of
authorization documents could help to mitigate these barriers.

Provide Legislative Guidance on the Meaning of “Help” in BC’s Representation
Agreement Act

While the focus of our project was not to develop law reform recommendations, many of the lawyers,
service providers, community agency representatives, and supporters we spoke to in BC suggested that
the law could be amended to clarify what it means for a representative to help an adult to make deci-
sions.®? How people receive help to make decisions varies across communities and is often shaped by
the specific needs of the person being supported. Legal and investment professionals would like some
guidance to better recognize and understand how to incorporate support into their practice.

Participants agreed that some legislative guidance, followed by a set of promising practices, may
encourage more lawyers and advisors to feel more comfortable working with clients who use section 7
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Principles

2 This Act is to be interpreted and administered in accordance with the following
principles:

(a) anadult is presumed to have the capacity to make decisions until the contrary

is determined;

(b) an adult is entitled to communicate by any means that enables the adult to be
understood, and the means by which an adult communicates is not relevant to a
determination of whether the adult has the capacity to make a decision;
(c) where an adult requires assistance to make a decision or does not have the capacity
to make a decision, the adult’s autonomy must be preserved by ensuring that the least
restrictive and least intrusive form of assisted or substitute decision-making that is likely
to be effective is provided;
(d) in determining whether a decision is in an adult’s best interests, consideration
must be given to
(1) any wishes known to have been expressed by the adult while the adult had
capacity, and
(i) any values and beliefs known to have been held by the adult while the adult
had capacity.5®
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Of note is that the Alberta supported decision-making framework is “appropriate for any personal,
non-financial decisions” and is best suited “for capable individuals who face complex decisions, people

whose first language is not English and people with mild disabilities.”s*

In Ontario, the Substitute Decisions Act, section 1(3) states that an attorney, guardian, or assessor acting
under the Act must explain matters “to the best of his or her ability and in a manner that addresses the
special needs of the person receiving the explanation, whether that person understands it or not.”®’
People we spoke to agreed that similar language could be developed for substitute decision-making
laws to bolster use of supported decision-making practices, where possible.

Guidance on How to Build Support into the Decision-Making Process

Although it fell beyond the scope of this project to do a comprehensive review of international juris-
dictions that have supported decision-making legislation or models, one project of note is the Essex
Autonomy Project.®® This project looks specifically at issues related to decision-making capacity,
implementation of the UN CRPD Article 12 principles, and promoting self-determination and
autonomy for people living with a disability. In its Three Jurisdictions Project, the Essex Autonomy
Project staff conducted a comparative review of UK legislative models for supported decision-making,

namely: 1) Scotland; 2) England and Wales; and 3) Northern Ireland.

Research summarized in the Three Jurisdictions Project notes that “current experiments with
supported decision-making in jurisdictions around the world typically seek to develop frameworks
of support within an overall legal framework that permits substitute decision-making, even if only as
a last resort.”®” The TJP Briefing Paper notes that most jurisdictions take one of two approaches to
incorporating principles from the UN CRPD Article 12 into their respective supported or substitute
decision-making regimes.

The first approach “treats supported decision-making as the master-principle for all decisions pertain-
ing to persons with disabilities” that effectively replaces “paternalistic protective measures, substitute
decision-making and the best-interests principle”.* The second approach, used by many jurisdictions
including Canada, “embed[s] support” into the various supported and substitute decision-making
statutes and related practices.® The goal with this approach is to help people living with a disability to
exercise their decision-making rights, either through support that enables a person to continue making

) K.

decisions, or using support to ensure that a person’s “will and preferences are identified and articulated

in the process of making decisions” that the adult is unable to make.*?

'The TJP Briefing Paper notes that both Scotland and England and Wales legislation discuss support,
and in some cases offer guidance on how to ascertain an adult’s wishes and preferences. But absent
from the language in the respective statutes is specific guidance on steps, falling short of providing
specific guidance on the “practicable steps to help” a person make a decision.®® Northern Ireland’s
Mental Capacity Ac** provides some guidance on the type of practical steps that build support into
the decision-making process, as follows:
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Supporting person to make decision

5.—(1) A person is not to be regarded for the purposes of section 1(4) as having been
given all practicable help and support to enable him or her to make a decision unless, in

particular, the steps required by this section have been taken so far as practicable.
(2) Those steps are—

(a) the provision to the person, in a way appropriate to his or her circumstances, of all
the information relevant to the decision (or, where it is more likely to help the person to

make a decision, of an explanation of that information);

(b) ensuring that the matter in question is raised with the person—
(1) ata time or times likely to help the person to make a decision; and
(ii) in an environment likely to help the person to make a decision;

(c) ensuring that persons whose involvement is likely to help the person to make a

decision are involved in helping and supporting the person.

(3) The information referred to in subsection (2)(a) includes information about the

reasonably foreseeable consequences of—

(a) deciding one way or another; or

(b) failing to make the decision.
(4) For the purposes of providing the information or explanation mentioned in subsection
(2)(a) in a way appropriate to the person’s circumstances it may, in particular, be
appropriate—

(a) to use simple language or visual aids; or

(b) to provide support for the purposes of communicating the information or

explanation.

(5) The reference in subsection (2)(c) to persons whose involvement is likely to help the
person to make a decision may, in particular, include a person who provides support to help

the person communicate his or her decision.®°

Also, Ireland’s Assisted Decision-Making (Capacity) Act 20155 sets out a “modern statutory framework
to support decision-making by adults who have difficulty in making decisions without help.”®’ The
Ireland statute outlines three decision-making support options to reflect “the range of support needs
that people may have”®$, briefly summarized below:

Assisted decision-making: a person may appoint a decision-making assistant — typically
a family member or carer — through a formal decision-making assistance agreement to
support him or her to access information or to understand, make and express decisions.
Decision-making responsibility remains with the person. The decision-making assistant

will be supervised by the Director of the Decision Support Service.

Co-decision-making: a person can appoint a trusted family member or friend as a
co-decision-maker to make decisions jointly with him or her under a co-decision-mak-
ing agreement. Decision-making responsibility is shared jointly between the person and
the co-decision-maker. The co-decision-maker will be supervised by the Director of the

Decision Support Service.
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Decision-making representative: for the small minority of people who are not able to
make decisions even with help, the Act provides for the Circuit Court to appoint a deci-
sion-making representative. A decision-making representative will make decisions on
behalf of the person but must abide by the guiding principles and must reflect the person’s
will and preferences where possible. The functions of decision-making representatives
will be as limited in scope and duration as is reasonably practicable. The decision-making

representative will be supervised by the Director of the Decision Support Service.®’

Although it fell outside the scope of this project to do comprehensive research and review on supported
decision-making frameworks internationally, there is opportunity for future research on how other
models build support into the statutory language, and how these supports are used in the investment
decision-making context.’”

Bolster the Requirements to Act as a Monitor in all Supported or Substitute Decision-
Making Relationships

Right now, in BC, an adult must only appoint a monitor if the representative is someone other than
the person’s spouse, Public Guardian, a trust company or credit union, or if two or more representatives
are appointed. In all other cases, a monitor is optional. People we spoke to within and outside Canada
agreed that having a monitor in place could enhance the use of supported decision-making for invest-
ing. Some participants went further to suggest that, to prevent potential bias or undue influence, the
monitor role should only be held by someone who has no beneficiary status tied to the investor’s estate.

One informant suggested that there may be opportunity to amend legislation to require that more
than one representative be appointed when helping an adult make investment decisions, alongside a
mandatory monitor appointment. Having more than one representative would provide more checks
and balances on the support provided. However, a key challenge with this approach is that this may
unduly restrict people who only have one person they trust in their life to assist them.

Incorporating Formal Recognition for Support in Ontario Substitute Decision-Making
Legislation

Ontario lawyers and advisors said that incorporating language around support into existing substitute
decision-making legislation would create more practical opportunities for adults to receive formal
support to participate in the investment decision-making process. The more we integrate the values
and preferences of the adult we support into our role as substitute decision-makers, the more supported
and substitute decision-making can take place along a continuum. But advisors and lawyers would like
more clarity on where liability for the decision rests in each instance.

Some key informants suggest that the law in Ontario requires a shift away from more restrictive
cognitive assessments of capacity, to instead focus more on support and accommodation needs. One
academic said the legislation and policy should reconsider the “understand and appreciate” test to
include the supports and accommodations that could be used to enhance decision-making capacity.
One idea raised is that if laws are amended to recognize supported decision-making as a form of
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human rights disability accommodation, then a new set of rules related to privacy, confidentiality,

regulatory standards, and ethics guidance will apply.

Many people acknowledge that legal capacity can be thought of as all-or-nothing, universal, or on a
continuum. The way people think about legal capacity affects the way supported decision-making is
implemented.*”" Supported decision-making is both a process and an end goal. It can also be seen as
the way that substitute decision-making can be grounded in the will and preferences of the person
subject to it.2 A focus on a universal understanding of supported decision-making, as opposed to a
continuum-based analysis, may ignore the fact that substitute decision-making is sometimes neces-
sary.’ There may be opportunity for capacity laws to focus more on a person’s ability, supports, and
accommodations and whether all of that together is enough for the person to be able to make the deci-
sion. People agree that, the more that statutory language can incorporate opportunities for support,
where possible, the more supporters and service providers will gain clarity on when and how to use it.

Amend Federal Legislation to Formally Recognize Representation Agreements

One of the biggest challenges supporters talked about is the lack of awareness within the financial
services sector over the representation agreement as a valid supported and substitute decision-making
instrument. Adults and their supporters face losing access to necessary financial services, including
representatives being denied access to necessary information to perform their duties.

'The federal Bank Act formally recognizes personal representatives as someone who can stand in the
place of or represent a client.*”* The definition of personal representative includes “a trustee, an execu-
tor, an administrator, a committee, a guardian, a tutor, a curator, an assignee, a receiver, an agent or an
attorney of any person, but does not include a delegate.”” There is no mention of a representative as
defined under a representation agreement. While the term agent may leave it open for interpretation
to include representatives, the lack of specific mention in the section results in most supporters report-
ing inconsistent reactions among financial service representatives across Canada. Supporters say their
experience is that federal financial institutions will often refuse to accept a representation agreement.

Develop Law Society Guidance for Client Instructions for Representation Agreements—BC

Several members from the BC legal community expressed concerns about how to take instructions
from clients who meet the lower capacity threshold to make a representation agreement, but who
simultaneously do not meet the higher capacity test to instruct counsel. One practitioner commented
that neither the legislation nor the reported decisions set out specific criteria to meet the capacity test
to make a section 7 representation agreement.

'The Law Society of BC’s Code of Professional Conduct states the following about working with
clients who live with diminished capacity:

Clients with diminished capacity

3.2-9 When a client’s ability to make decisions is impaired because of minority or mental

disability, or for some other reason, the lawyer must, as far as reasonably possible, maintain

a normal lawyer and client relationship.®”
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Although the LSBC Code encourages lawyers to maintain a normal lawyer-client relationship when
working with clients in this circumstance, the commentary to the Code states that “[a] lawyer who
believes a person to be incapable of giving instructions should decline to act”unless the lawyer “reason-
ably believes that the person has no other agent or representative and a failure to act could result in
imminent and irreparable harm.”®” In this case, the lawyer is permitted to act in this capacity until a
legal representative can be appointed.®”® A similar opportunity for the lawyer to act applies to disclo-
sure of confidential client information.®”

'The language under the LSBC Code mirrors the test for capacity to make a power of attorney, which
is a much higher standard. As stated earlier in this study paper, BCLI's Report on Common Law Tests
of Capacity recommended amending the RAA to allow a person with the capacity to make a section
7 representation agreement to also meet the test for capacity to retain and instruct legal counsel to
prepare the agreement. Participants said that a practice guidance document may help to bolster prac-
titioner confidence in taking instructions from clients for representation agreements. One option to
consider may also be specific rules or guidance on developing limited scope retainers strictly for this
purpose. This may serve to enhance access to, and uptake of, section 7 representation agreements.

Establish Qualification Criteria for Supporters, Monitors, and Trusted Contact Persons

Although attorneys and representatives must fulfill specific duties when acting in their capacity as
supported or substitute decision-makers, there is no specific eligibility or qualification criteria to be
appointed to these roles for managing investments. Lawyers and advisors say that, given the risk
of financial exploitation and undue influence when managing an adult’s life assets, the legislation
should set out specific criteria for an attorney or representative to support these types of decisions.
One suggestion was to require that supported and substitute decision-makers be bonded to help with
investment decisions.

Community agency representatives and people receiving support felt strongly that supported and
substitute decision-makers should receive training on their respective roles, and perhaps specialized
training on how to support investment decisions. One idea raised was to develop a province-wide
online certification course that accompanies registration of a section 7 representation agreement.

People also spoke candidly about the vast array of investment knowledge and experience among clients
and supporters alike. Professionals may assume that supporters or substitute decision-makers have
investment decision-making experience they can draw from. However, we learned from many people
with lived experience that this is not necessarily the case. That much of what they know about invest-
ing happens through piecemeal research and information received in investment meetings with the
advisor. Advisors agree that, to properly support an investor to make decisions, the supporter should
have some experience or knowledge with investing, and that this should at least be equal to, or in some
cases greater than, the investment knowledge and experience of the person being supported.

Develop a Formal Regulatory Body for Supported and Substitute Decision-Makers

Lawyers and advisors commented that what is missing from the existing supported and substitute
decision-making frameworks is a formal oversight body for people who act as supported or substitute
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decision-makers. While the legislation covers duties and responsibilities, informants said the law does
not go far enough to regulate who can act as a supported or substitute decision-maker.

One example raised in consultation for this project is the use of a personal ombudsman for people
living with a disability. In 2000, Sweden established a nationwide Personal Ombudsman (or ‘personal
agent’) service to provide formal decision-making support to people living with “severe mental or
psychosocial disabilities.”® The Personal Ombudsman (PO) is a highly trained individual who
provides support for decision-making to the person living with a disability. Governed by Sweden’s
National Board of Health and Welfare (Socialstyrelsen), the PO helps the person receiving support to:

[t]ake control of their own situation, identify care needs, and ensure that [they] receive the
necessary help. POs have no medical responsibility, nor do they make any decisions in the

capacity of an authority; they work only to represent the individuals they assist.®!

'The PO works for municipalities, foundations, care associations, or businesses to support up to 15
clients per year. One option to consider is developing an Investment Ombudsperson, someone who is
formally trained to help people living with a disability to navigate the investment process and make
investment decisions.

Develop a Standardized Process for Accessing DTC, RDSP, and Provincial Benefits

Service providers and supporters note the lack of a single, unified process to qualify for the federal
DTC, provincial disability benefits, and the RDSP program can leave adults and supporters either
applying for only one benefit or avoiding the application process completely. Several supporters said
that the administrative burdens associated with applying for one benefit, let alone all three, left them
exhausted, frustrated and, at times, abandoning the process completely.

Recall from our discussion earlier in this study paper that the Law Commission of Ontario’s project on
Capacity and Legal Representation of the Federal RDSP “recommended that the Government of Ontario
implement a process that would enable adults to personally appoint an ‘RDSP Legal Representative’to
open or manage funds in an RDSP”.#2'The LCO 2017 report goes on to note that Alberta’s supported
decision-making authorization regime is a promising model to draw from, with appropriate safeguards

in place, to develop an RDSP representative mechanism.®

The DTC has previously been described as “the front gate for eligibility for RDSPs.”®* Supporters
said that advisors sometimes are either unfamiliar with the RDSP option or have only had a limited
number of clients that request it. A centralized system would help to alleviate some of the administra-
tive barriers to accessing these benefits.

In 2013, the Federal government advised RDSP issuers and agents that a person who lacks the capac-
ity to enter a contract can have their parent, spouse or common-law partner to become the holder of
the person’s RDSP without becoming their legal representative.®® The purpose of this measure was to
provide an interim support mechanism for people while provinces and territories “develop long-term
solutions to address legal representation issues.”® This temporary measure “applies as of June 29,2012

and ends on December 31,2023.7%%7

8 | Ideas and Opportunities

229



230

Another option participants suggested is to develop specialized education and support, through part-
nerships between investment firms and community organizations, for people who need assistance
qualifying and applying for provincial and federal disability benefits. One example where community
organizations have worked to enhance education and support in this area is Disability Alliance BC,
through their Tax AID DABC program.®$ Also, the Bank of Montreal, “as the first Canadian bank to
offer [the RDSP] product in 2008”, has extended its partnership with PLAN Institute to raise RDSP

education and awareness.%’

Expand the RDSP Withdrawal Limits to Enhance Investment Opportunities

In 2014, the BC RDSP Action Group issued its Disability Consultation Report calling for, among
other things, expansion of the RDSP program so that people receiving provincial disability benefits
could build wealth through home ownership or other tax credits.*® One option put forward, and raised
during consultation for this project, was to increase the RDSP withdrawal limits so that plan holders
could use the funds to create more investment opportunities, like home ownership.®"

8.3 PRACTICE GUIDANCE AND EDUCATION FOR INVESTMENT
PROFESSIONALS

Almost every single key informant said that more education and training is needed on the following:

* Capacity and its impact on financial decision-making;

* The impact of dementia on financial management and decision-making;

* The impact of intellectual or developmental disabilities on financial management and
decision-making;

*  How to communicate and engage with people who identify as living with intellectual or
developmental disabilities;

*  How to educate clients and their supporters about risk and investing;

* Supported and substitute decision-making; and

* 'The role of supported and substitute decision-makers.

Below is a list of areas for enhanced practice guidance and education for investment professionals:

* Education on How to Work with Clients Living with a Disability;
* Practice Guidance from Adults Receiving Support and Supporters; and

*  Other Practice Guidance and Ideas.

Expand Education on How to Work with Clients Living with a Disability

Key informants commented that most investment industry training is targeted to working with senior
or older adult investors (collectively referred to as vulnerable investors). Education and training are
often focused on specific issues like elder financial abuse, undue influence, and financial exploitation
as it applies to older adult clients. People who identify as living with intellectual or developmental

Inclusive Investing: Respecting the Rights of Vulnerable Investors through Supported Decision-Making

disabilities are generally not included in the category of vulnerable investors. Interviewees commented
that more education and guidance is needed on how to work with people who identify as living with
intellectual or developmental disabilities.

One informant said that “now...resources are targeting the person themselves and encouraging them to
take control of their own lives, their own futures, to plan ahead to advocate for themselves, to speak up.”
While training materials sometimes refer to factors that contribute to client capacity, interviewees for
this project want more guidance and education on how to support and continue working with clients
who may be experiencing dementia, or adults living with an intellectual or developmental disability.*2
Advisors would like a discussion guide that sets out the type of questions, and provides a plan, for how
to integrate support and accommodation into the investment relationship.

Some examples of how to build supportive practices into the investment services environment may
include one or more of the following:

Services

* providing multiple ways of contacting a service including by phone, in person and by
regular and electronic mail;

* providing extra time to a service user; and

* providing more breaks to a service user, where appropriate.®*

Investment professionals we spoke to said they want more training on:
* How to manage situations where an attorney may act as a substitute decision-maker
unnecessarily, especially when they disagree with an investor’s decision.

*  How to confirm who has authority to make the investment decision when supporters
are present.

*  How to obtain client consent in supported decision-making relationships.

*  What support looks like, and how to foster meaningful engagement with a person living
with a disability.
* How to manage situations when a change in supporter occurs, or when advisors suspect

undue influence or financial exploitation may be taking place.

*  How to recognize support versus undue influence, considering individual client
circumstances, relationship to the supporter, and support preferences.

*  Questions to ask of in-house counsel when facing issues working with people who use
supported or substitute decision-making for investment decisions.

*  How to modify their response to red flags to consider whether cultural, environmental, or
other factors may be impacting a client’s capacity.

*  Steps to take when a client shows signs of diminishing capacity, but has no power of
attorney, representative, or trusted contact person to provide support.

*  Checklists or questions about capacity (e.g. factors that enhance capacity—environmental,
cultural, ethnic, religious, and family considerations).
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¢ 'The purpose of RA7s, and clarity on the duties, role, and responsibilities of monitors and
representatives.

*  How to manage conflicts of interest when a supporter is also a beneficiary on an
investment or other asset.

*  How to apply a trauma-informed lens to practice, including how to develop and ask
questions about changes in a client’s personal life (relationships, health, etc.).

*  How culture influences decision-making behaviour for adults receiving support and their

supporters.®*

*  How to work with people living with multiple disabilities, including mental illness and its
impact on decision-making.®

*  Steps to take when a client wants to shift away from a full-service relationship.

*  How to request formal documentation to verify the right of a supporter to attend meetings
and provide support.

*  How supported decision-making (formally and informally) intersects with securities
legislation and privacy laws, regulatory authority, oversight, and risk management.

* Fiduciary obligations to clients living with different abilities.

*  Checklists or guidance on how to work with a Trusted Contact Person (TCP), including

opportunities to enhance the TCP role.®

* Education on the rights of adult clients to be signatories on the RDSP.

* Since the BC RAA does not require people to use a standard form for RA7s, advisors
would like a checklist of criteria to assess whether a RA7 is completed properly.®”,
especially if a client did not consult a lawyer in the drafting process.

Practice Guidance from Adults Receiving Support and Supporters

Below is a list of the ideas and opportunities self-advocates and supporters shared about what would
support them to participate in the investment decision-making process.

* Advisors should be more proactive with their relationship-building practices, including
planning more frequent meetings.

* Provide letters or meeting agendas in advance, to give adults receiving support some lead
time on what to expect during the conversation. Agenda items should:

Be numbered to help both the client and the supporter to follow along and
recognize or recall talking points.

Include a list of documents or information the client needs to bring to the meeting.
'This would help supporters to go over necessary background information, and
develop questions or topics to discuss.

* Ask questions about the adult’s communication needs and preferences related to money

and investing, environmental concerns, and the use of decision aids or modules, which may

include one or more of the following:®®

Font size and type;

Document layout;
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Delivery of information (e.g. online or in print, black and white or colour);
Use or avoidance of acronyms;

Use or avoidance of graphics or other visual tools (scenarios, gaming strategies, etc.).
'This may require a whiteboard, or having a note-taker attend the meeting;

Quantity of information an adult receiving support can manage in each meeting,
and a plan for the delivery and timing of information;

Use of information videos or other media to convey concepts related to money,
savings, risk, and investing;®*

Use of a glossary of terms;

Changes to office environment for meetings, including one or more of
the following:

Use, or omission, of music;

Quieter office locations to avoid chatter and office noise;

Special lighting;

Access doors;

Table and chair set-up;*®

Computers facing clients so they feel connected to the discussion;
Turn off cellular and desk phone ringers to minimize distractions;
Silence email notifications;

If an advisor knows about a client’s hearing limitations, ask if they have their
hearing aid device or need volume adjusted;

Offer to meet clients in the lobby to accompany them to the meeting room
location; or

Have reading glasses or magnifiers on-hand for clients with visual
support needs;

Provide plain language summaries of information as often as possible;

Make direct eye contact with the adult client when asking questions about goals, values,
wishes, and preferences;

Use the client’s name and speak clearly;

Allow for pauses and silence to facilitate listening, understanding, interpretation, or
p 1) g P >
processing of information;*”'

Watch for non-verbal cues to indicate comprehension, fatigue, confusion, or frustration—
offer breaks or alternative methods of delivering information;

Consider time of day and travel requirements;

For advisors who take specific training to work with adults living different abilities,
consider displaying a certificate, or telling the client and supporters.
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Other Ideas

Advisors should develop personalized decision-making portfolios for each client, at file opening, that
illustrates how the client makes investment decisions. Advisors can then refer to this throughout the
investment relationship as a checkpoint for possible changes in client behaviour or approaches to
decision-making.

Advisors should also consider obtaining a list of trigger words or expressions from family members to
avoid when working with a client who may have experienced trauma, or who may have negative asso-
ciations with them. This would help advisors avoid inadvertently retraumatizing the adult receiving
support or saying a word or expression that may offend them. Another suggestion put forward was
that advisors could meet alone with the client to create a safe word that could be used by the client to
let the advisor know they have concerns about their supporter.

Another option an advisor can consider is to encourage their clients and supporters to maintain an
investment journal.” This practice is commonly used in the online investment arena, for people who
are self-monitoring their investment needs and decisions. There may be opportunity for advisors to
consider how the clients they work with, and their supporters, can create an investment decision-mak-
ing history log that may help advisors to work more closely with the client and family. One resource
that could be modified for investment planning is the “MyBookletBC”, a free “online tool that families
and people with disabilities can use to create a beautiful and personalized information booklet for a

loved one or for themselves.”%

Other ideas include:

*  Create formal training requirements for advisors on the D'TC, RDSP, and related

provincial disability benefits, including how to support access to these benefits.?*

* Investment firms and financial institutions could consider providing opportunities for
in-house advisors to receive PATH Facilitator training.**

* Advisors should regularly remind clients that their voice matters, their life matters, and
that working together to foster decision-making also matters.

*  Create advisor training on how to dispel bias and discrimination when working with
people living with a disability, including how to make investment services community and
person-centred.

Supporters say that advisors should ask questions about an adult’s comfort and familiarity working
with technology, and whether they would like the option to meet remotely. This is especially important
in the current COVID-19 environment, where in-person advisory services may be more difficult to
access. Advisors should pay particular attention to things like time of day, remote meeting software,
font size, document sharing modifications, and audio support options, to support the remote meeting
experience. Supporters and lawyers note that advisors should receive guidance on how to properly
assess for potential undue influence or financial exploitation in the remote meeting landscape. One
option is to look to legal and investment regulatory bodies for practice guidance.
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In thinking about the different roles supporters play for each community, people said that the invest-
ment sector should consult, where possible, financial planning resources developed by community
agencies that work closely with the dementia and intellectual or developmental disability commu-
nities. Advisors and firms could work with agencies to develop customized education and training

materials that explain investing, risk, and long-term money management for community members.”

Survivors of traumatic brain injuries say that the connection between trauma and injury is significant.
One person with lived experience described that their speech, hearing, and ability to handle decisions
was drastically diminished after their injury. Advisors should consider simplifying complex finan-
cial and investment information for brain injury survivors and provide more frequent check-ins and
lengthier meetings times to support meaningful participation in the investment process.

Other Practice Guidance

Advisors should spend time at the start of an investment relationship getting to know the adult’s level
of banking and investment knowledge and experience, using plain language and scenarios or practical
examples to illustrate concepts. Examples of questions may include things like: Do you handle your
own banking? Do you use bank machines? Do you prefer cash or credit cards? These are only some of
the suggestions we heard, and which may help advisors to assess how much support the client needs.””
‘There may be opportunity to develop specific discussion or question guides for advisors when working

with people living with a disability.

Lawyers commented that often having a note-taker in the room can help the lawyer to concentrate on
building connection with the client and their supporters, and to ensure that important information,
comments, and questions asked by clients or supporters are captured. Having the note-taker present
also creates an opportunity for the advisor to meet with their colleague afterwards, to confirm infor-
mation received and perhaps discuss any potential concerns or areas for follow-up.

Advisors could consider sending out letters of engagement, after the first meeting, that sets out the
investment meeting process and plan, communication needs and agreements, meeting schedule,
expectations, roles, etc. Like how lawyers use retainer letters to set out the agreed-upon terms for the
client-lawyer relationship, there is an opportunity for advisors to adopt a similar practice.

Advisors should ask questions about who the adult would like to have present at meetings, who
can provide them with support for investment decisions, and things that are important to them in
working with an advisor. Advisors should also obtain written consent to contact a Trusted Contact
Person (T'CP) upon opening a file, and routinely confirm that the client wishes to use the same TCP
throughout the relationship. Since long-standing clients may have opened a file before the TCP was
introduced, advisors should verify a TCP for all existing and new client files.

Practitioners commented that often the front desk reception, or assistant to the practitioner, may
notice smaller changes in client behaviour while in the waiting room, or when booking appointments.
‘There may be opportunity to develop guidance or a resource to support administrative staff to record
their observations of changing client behaviour.
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Advisors should consider holding more frequent meetings with older adults, or adults with specific
communication or support needs, to confirm understanding of information and instructions, and to
avoid potential overwhelm from too much complex information. Plain language should also be the
norm, not the exception, when conveying investment information and options.

Advisors may need to consider different communication strategies to confirm a client understands the
information and appreciates the consequences of the decision. One idea brought forward is to develop
experiential learning tools and resources that illustrate the investment decision-making process in a
relatable way. This may involve connecting investment decision scenarios to values or goals expressed
by the adult investor (e.g. travel/vacation, house or condo purchase). Using mock investment decision
scenarios with clients may help to bridge the learning gap and enhance support for decision-making.

Advisors and lawyers that have seen supported and substitute decision-making used successfully in
practice credit good listening skills as a key reason. Participants agreed that practice guidance and
training could be bolstered to teach and test advisor listening skills and techniques to work with
different disability communities. Participants also said they will often check their understanding of
a client’s response, at different points throughout the meeting, to make sure they understand the
instructions received.

Advisors should have separate conversations with clients who attend with a supporter to confirm the
client’s wishes and preferences. Advisors can ask questions about the supporter’s role in the client’s life,
and the parameters the client is comfortable with. Regulators acknowledge that it is easier for advi-
sors to work with supporters when they have had a long-standing relationship with a client. Advisors
should also spend time getting to know the supporter or substitute decision-maker, especially about
their investment experience and knowledge.

Lawyers, community agency representatives, and supporters said that advisors should work with adults
receiving support and their supporters to develop a values-based investment portfolio or options that
match things the adult cares about (e.g. environment and climate change, anti-smoking, technology).
Different communities approach investment decisions differently and will draw upon different educa-
tional materials and approaches to supported and substitute decision-making for investing activities.
Also, advisors can think about how to use visual representations for different investment options for
people who rely on visual supports to interpret and understand their decision options. Many partici-
pants we spoke to said there is an opportunity to transform investment decision-making into a values-
based activity.

Some lawyers talked about developing family trees for investment clients. Lawyers who work in family,
wills, and estates law commented that they will draw out family tree diagrams to outline the different
relationships that the client is connected to. They said this same activity could be used in the invest-
ment sector to help advisors visualize the different roles and connections available to their adult inves-
tor client. These family maps can help advisors to also understand who offers support to the client,
and when and how such support is offered. There may be people who are immediately involved, and
those that are less accessible. Advisors who work with adult investors over longer-term relationships
could use these diagrams to help create conversations about who could come in as supporter, when

and if needed.
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Advisors should consider asking clients early in the investment relationship, and at the first sign of
potential changes in capacity, whether they would like to start bringing in a supporter. If the client has
not formally appointed a supported or substitute decision-maker, then advisors acknowledge they can
only take instructions from the client. But, the sooner a supporter is introduced into the investment
process, the sooner advisors and clients can work together to avoid potential setbacks on managing
the investment portfolio.

Lawyers stressed the importance of advisors not doing any kind of capacity assessment or query with
supporters in the room, and that advisors should have suitable guidance on how to ask questions about
capacity at various stages of the investment relationship.

Lawyers and advisors recommend that advisors ask clients who the supporter or substitute deci-
sion-maker is, and why the client trusts that person to help them with investment decisions. This
should be done without the supporter or substitute decision-maker present.

Investment regulators suggest one practical tip for advisors to use when a client brings a supporter or
substitute person with them to a meeting is ask for identification from the supporter or substitute. This
process is like client verification practices used by lawyers when opening client files.

Although research and consultation for this project did not include online investment activities, legal

and investment professionals wondered if industry standards should require voice or facial recognition
software for clients who want to do direct, online investing.

8.4 EDUCATION AND RESOURCES

Below is a list of topics for education and resource development for adult investors and supporters:

Adults Receiving Support

* Risk and investing;
* Goal-based conversations about investing;
* Financial literacy for adults living with a disability; and

*  How to work with an investment advisor.

Supporters
*  How to balance legal rights of supported and substitute decision-makers with the rights of
adults to participate;
* Future planning;
* The cost of investing;
* Risk and investing for adults living with a disability;

*  Supporter-to-supporter education forums or discussion groups for investing;
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*  How to find and work with an advisor;
*  Guidance on the DTC and provincial benefits;
*  How to educate advisors on the communication and support needs of the adult; and

*  Self-Assessment tools on how to be a substitute or supported decision-maker
for investing.

Adults Receiving Support

More education and tools are needed for vulnerable investors to better understand what risk means,
how it impacts investments, how it can be managed over time and through different life stages, and
how to build risk into a supported decision-making relationship for investment decisions. Investment
professionals commented that education and resources should reflect the different meanings risk will
have for different investors, based on capacity, life stage, knowledge, and experience with investing.

Risk and Investing

Supporters commented that the person they support often does not understand, or is not comfortable
with, the concept of risk. Risk is often associated with concepts of safety or danger as it relates to the
potential loss of financial security. An advisor may consider asking questions like:

* What does safety mean to you when you think about your money?
*  What makes you feel safe when you think about what you want to do with your money?
*  When you think about being financially safe in the future, what does that look like?

*  What activities make you feel safe?

Information obtained from asking questions like the ones above could then be used to develop an
investment strategy that informs how much risk the adult is willing to take on.

Supporters also said that adults receiving support would benefit from training and resources on the
concept of risk that is easily understood, and that connects to their understanding of using money to
plan for their future. Information should be developed in plain language and should incorporate visual
diagrams or role play scenarios to convey risk and opportunities to make risky decisions with money.
Some examples of basic investment tools were discussed in Chapter 6, such as the BC Securities
Commission InwestRight resources. Disability community agencies told us that a person’s interpreta-
tion of risk may depend on their individual learning needs, which may not fit within the parameters
of short, online videos or fact sheets that are generally used today. This is perhaps another opportunity
where investment firms can work closely with community agencies to develop content and materials.

Goal-based Conversations about Investing

Self-advocates said they appreciate having goal-based conversations with their supporters. These
conversations are helpful when talking about how to manage their RDSP investments. For adults who
can do their own independent research, they said that supporters and advisors can help by providing
them with lists or other plain language materials to guide their search.
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Financial Literacy for Adults Living with a Disability

Adults who are just starting to take over their RDSP, so may be at the beginning of an investment rela-
tionship, may have little to no prior experience with saving and managing their money. Self-advocates
said that they would like more support to learn about investing, and to boost their overall financial
literacy. Plain language resources, and different visual delivery modes, are thought to be the most effec-
tive way of educating people receiving support about investing, risk, and long-term financial planning.
Some resources include gaming opportunities, which can work well to boost literacy and interest in
investing for adults who are new to this activity.

Financial literacy should cover many different aspects of investing and long-term financial plan-
ning including:

* 'The difference between saving and investing;
* The DTC;

« 'The RDSP;

* Provincial disability benefits;

*  How to map out a financial plan for their future using goals and values to drive
investment decisions;

* Easy-to-read charts or visual diagrams that show growth of savings and investments
over time; and

* Investment options that will not impact benefit entitlements.

For example, most RDSP companion booklets that are handed out upon opening the account are
lengthy and in smaller print. Self-advocates and supporters said that investment firms and financial
institutions need to develop more plain language, easy-to-read (and shorter) materials.

How to Work with an Investment Advisor

People living with an intellectual or developmental disability said that much of their investment
knowledge comes from asking people they know and trust. They said they would like more infor-
mation about how to work with an advisor, and about their rights to participate in the investment
decision-making process in formats and language that supports their learning and accessibility needs.

Supporters

How to Balance Legal Rights of Supported and
Substitute Decision-Makers with the Rights of Adults to Participate

Several participants agreed that it is important to give supporters legal recognition to participate in
the investment decision-making process. But key informants also said it is equally important to ensure
supporters are properly educated on their role and responsibilities under the relevant statutes, and
to work cooperatively with advisors to help implement the adult’s wishes and preferences. Lawyers
who work with people receiving support said they would like to see more education and training for
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supporters on how to step back, where possible, and allow the adult receiving support more opportu-
nity to participate in the decision-making process.

Supporters told us that there is good information about representation agreements and powers of
attorney available, through agencies and organizations like NIDUS, Inclusion BC, Community Living
offices, Public Guardian and Trustee offices, and advocacy organizations, but that there is no specific
training on how to provide support so that the adult can continue making decisions. People said
that supporters would benefit from specific training on the legal role of a supporter and a substitute
decision-maker.

Advisors, lawyers, and community agency representatives said that supporters of an RDSP benefi-
ciary may need some training and guidance on how to transition away from a long-held substitute
decision-making role, so that the young adult beneficiary can take part in the investment choices.
Supporters we spoke to admitted that often the person they support is disinterested in investing and
financial planning, which can make it harder to step back from their substitute role. They would like
guidance and support from community and advisors on how to encourage participation for the adult
they support. Self-advocates agree that supporters need more education on how to have ongoing
support conversations, to better understand how support evolves over time.

Help with Future Planning

Many supporters said that they worry about who will help to manage the investments when the
supporter is no longer able to. Parents of people living with intellectual or developmental disabilities
are often the ones setting up the RDSP and, at some point, may no longer be able to provide support
to continue managing the funds. Supporters expressed real concern over how to create a succession
plan for support. There is an opportunity for advisors and supporters to work together with community
agency representatives to develop education, training, and practice guidance on how to build a succes-
sion plan for support that will respond to the evolving needs of the adult investor. One informant
suggested this may require government oversight program to help manage the funds.

The Cost of Investing

Supporters who have limited investment knowledge or experience commented that they are often
unaware or unclear about the costs associated with investing. Supporters would like advisors to
spend more time educating them, and the adult they support, on the fees that apply to their invest-
ment products.

Risk and investing for adults living with a disability

Lawyers and service providers agree that supported and substitute decision-makers need to learn how
to make space for an adult to accept some level of risk in the investment process. Supporters and advi-
sors alike need more education and training on how to make space for an adult receiving support to
make a poor investment choice, to the degree that it does not jeopardize life savings or their ability to
pay for their needs and expenses over time. Some of the supporters we spoke to said they will default
to lower-risk investment options because they lack awareness, comfort, or familiarity with higher-risk
investment options for the adult they support. Often supporters assume RDSP investments must be
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low risk because of the lifetime contribution limit ($200,000) and the shorter lifespan of the product
(grants and bonds run until the year the beneficiary turns 49).

Several of the supporters we spoke to said that advisors often assume the supported or substitute deci-
sion-maker has more sophisticated knowledge about investing than they do. Supporters would like a
clear roadmap of the investment options available to the person they support, how to do investing, and
more education around risk and investing so that they can support the adult investor to participate
in the process. Supporters said that advisors should also work with them to help determine how the
supporter’s approach to investment decision-making may be influencing the adult’s decision-making,
and opportunities to make sure the adult’s wishes and preferences remain the focus.

Supporter-to-Supporter Education Forums or Discussion Groups for Investing

Lawyers, community agency representatives, and academics agree that families who understand that
supported decision-making is about promoting self-determination for adults to meaningfully partic-
ipate in the investment process are the ones that could help to educate and train other supporters on
how to create more decision-making opportunities for the adult they support.

Supporters told us that there is a wealth of experience and knowledge to be shared among the commu-
nity of supporters for people living with dementia, and those living with an intellectual or developmen-
tal disability. Community organizations often work with adults receiving support, and their families,
to develop training. Supporters and legal professionals agree there is an opportunity to expand this
training to include collective knowledge about investing and financial planning.

One informant told us that volunteers in the Autism community offer parent-to-parent support
opportunities, and that perhaps a similar model could be developed in different community groups,
for sharing investment experience, knowledge, and support. Group discussion forums could be held
online, on evenings and weekends, or at other times that respond to the busy schedules of supporters.
There may be further opportunity for different disability community supporters, for example from
dementia, intellectual or developmental disability, or mental health community groups, to work collab-
oratively to develop and share support strategies. This may involve leveraging existing partnerships or
finding ways to build relationships in this regard. A collaborative approach may be particularly useful
for supporters of adults living with multiple disabilities.

How to Find and Work with an Investment Advisor

Supporters said they would like to find out how to locate advisors that have experience working with
both older and younger adults with different abilities. Supporters and advisors acknowledged that
existing advisor training and certification content does not specifically teach advisors how to work
with people living with a disability, or multiple disabilities.”®® Supporters would like guidance on
the type of questions to ask advisors when setting up a new investment relationship for the person
they support.

We said earlier that advisors commented that most of the training on working with vulnerable inves-
tors relates to older adults, and not necessarily people who live with disabilities. There is an opportunity
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for training that will equip advisors to work with adults living with different abilities including demen-
tia and intellectual or developmental disabilities.

Information and Guidance on the DTC and Provincial Benefits

Supporters commented that it often takes hours and hours of research, looking at several different
online and print resources, to gather and distill information about eligibility and criteria for the DTC
and related provincial disability benefits programs. While supporters acknowledge that community
agencies have worked to develop educational and reference materials on these programs, supporters
with limited resources and time do not have the same access to this information as others. This is where
a provincial or national discussion forum for supporters may serve to bridge the access-to-information
gap for supporters who find themselves lost amid the myriad of information sources related to these
programs. Another idea may be to develop a central provincial or national repository of information
strictly related to accessing these benefits.

How to Educate Advisors on the Communication and Support Needs of the Adult

Supporters said that teaching people within the disability community, and service providers who
frequently work with people living with a disability, about how to work with the adult they support
requires less time than it does to teach advisors. Supporters commented that they often face challenges
with financial professionals who have little to no experience working with people from the disability
community. Supporters said that, in their experience, advisors do not know how to communicate with
and acknowledge the adult in the meeting, or the importance of allowing for more time to process
information and making eye contact with the adult, among other issues. Supporters would like advi-
sors to understand that it’s okay to say “I'm sorry, I don’t understand. Can we work together so I can
better understand your needs? Can we work with you and your supporter so I can be clear on what your
goals and values are?” Advisors who work with families of people living with a disability acknowledge
that more training and guidance is needed, especially for new advisors. All the advisors we spoke to
expressed interest in learning about promising practices to work with and support families with adults
living with a disability.

Self-Assessment Tools on How to be a Substitute or Supported Decision-Maker for Investing

Many supporters told us that they step into a role as supporter or substitute decision-maker in an “all
or nothing” capacity. They told us that, as a supporter or substitute, they may be tasked with partic-
ipating in a vast array of decision-making activities, some of which they have little to no experience
with. When it comes to investing, and unless a supporter has past or current investment experience,
they may feel overwhelmed, uncertain, or have heightened concerns about taking over support or
substitute decision-making for investments. Supporters asked whether the investment sector could
develop a self-assessment tool to help supporters assess whether they are the best person to help with
investment decisions, or if the adult and their family should consider a different person for this role
(where possible).
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8.5 CONCLUSION

The research and consultation for this project builds upon earlier research conducted on the way
people living with a disability engage with their decision-making rights for finances. The focus of our
research was to develop a better understanding of how the concept of support is built into existing
supported and substitute decision-making laws in BC and Ontario to foster meaningful participation
for people living with a disability in the investment context. The purpose and scope of this project is
not to develop specific recommendations. Rather, the goal is to identify ideas and opportunities from
the research and consultation to enhance the use of support in the investment process.

Based on the research and consultation findings set out in this study paper, the CCEL notes the
following key opportunities:

Enhance Legislative Guidance on How to Support People to Make Investment Decisions

Many of the people we spoke to for this project agree that the language of the respective supported
and substitute decision-making statutes could be expanded to include detailed guidance, or specific
examples, on how representatives, attorneys, or other supported or substitute decision-makers should
provide support to the adult. Participants felt that both BC and Ontario laws recognize the impor-
tance of making sure an adult’s wishes and preferences are known when helping or making decisions
for an adult. But, more guidance or clarification on what it means to help, consult or ascertain would
provide a more robust and collaborative approach to decision-making overall. Further comparative
research on current supported and substitute decision-making laws, both within and outside Canada,
that looks specifically at the language of support (including terms used to outline specific duties of a
substitute decision-maker) may help to respond to this need.

Develop More Robust Practice Guidance for Lawyers and Investment Advisors

Lawyers and investment professionals (advisors and regulators) we spoke to acknowledge both the
benefits and challenges with using supported decision-making for investing. Participants felt that
most of the existing regulatory and practice guidance language for working with clients who live with
capacity challenges may unduly restrict the participation of people living with a disability to instruct
legal counsel or work more closely with their investment advisor. For example, lawyers in BC and
Ontario said more guidance on how to receive instructions from someone living with capacity issues
would help to determine what, if any, limited scope services could be offered (for example, to execute
a representation agreement in BC). Investment advisors pointed out that better practice points on
how to secure a trusted contact person, and how to maintain more robust records of decision-making
supports used throughout the investment relationship, would enhance the confidence and willingness
of advisors to incorporate supported decision-making opportunities in practice.

Develop Education and Resources for Investment Advisors

Investment advisors said they would like to learn more from fellow practitioners, clients, and support-
ers about how to incorporate support practices into the investment decision-making process. All
the advisors we spoke to are keen to better understand how to support adult investors to continue

8 | Ideas and Opportunities

243



244

participating in the investment process, while balancing their regulatory and practice obligations.
Supporters would like advisors to receive mandatory training on how to work with people living with
an intellectual or developmental disability. Investment sector professionals we spoke to agree that
most of the training and resources currently available to them are focused on how to work with people
living with dementia or mental health issues. Community agencies in both BC and Ontario continue
to develop resources for different service sectors, but agree that mandatory training in the early stages
of advisor certification courses would help to build awareness earlier on. Although this project was
not able to conduct roundtable stakeholder consultation events that would bring members from all
consultation sectors together, there may be future opportunities to hold these types of events, and
especially in the online meeting space.

Respond to Education Needs of Adults Receiving Support and their Supporters

Every supported and substitute decision-maker we spoke to says that their goal in providing support
is to make sure the person they support is and feels heard, can meaningfully participate in the deci-
sions that matter to them, and is financially secure. Many supporters talked about the challenges in
providing support opportunities when their family or friend shows little to no interest in investing.
Supporters often use different tools and techniques to convey complex information for the adult they
support. But every supporter we spoke to said they often rely on their own research and creativity to
translate investment terms and concepts. This is true even for supporters who admit to having only
a very basic or limited knowledge or experience with investing. Supporters of people living with an
intellectual or developmental disability said that more resources could be developed within the invest-
ment sector that target how to educate members within this community about savings, investing, and
risk in formats that are easy to understand and go beyond print or video content. One example is to
build in role play games or scenarios at the investment meeting that clearly sets out the steps of making
investment decisions for life goals.

People receiving support told us that it can sometimes be hard to tell their supporter about the kind of
support they need. For young adults living with an intellectual or developmental disability, who may
just be entering into the investment relationship to manage their RDSP, they may not yet know what
kind of support will be useful to them to participate in the investment decision-making process. This
lack of awareness over the kind of support they need has less to do with their ability to make decisions
than it does with the practical gap in actual experience making investment decisions. People living
with dementia and an intellectual or developmental disability acknowledge that good support depends
on time and trial and error with their supporter.

One way to bridge the experience gap for people who are new to the investment decision-making
process, or who are learning new ways to participate, could be to develop a shared discussion forum for
adults receiving support and their supporters to hear about strategies used by others. Supporters from
both community groups we spoke to said a lot of their experience supporting someone came from a
combination of working one-on-one with the adult they support and hearing from other supporters
in the community. Future opportunities to gather lived experience knowledge among supporter and
adults receiving support could help to identify new and emerging ways of fostering support in the
investment context.
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Research on Shared Knowledge and Experience

While the research and consultation for this project focused specifically on supported decision-mak-
ing for adults living with dementia or an intellectual or developmental disability, CCEL staff acknowl-
edge that some of the ideas and opportunities discussed in this study paper may be useful to other
community members who live with different decision-making abilities. It may be beneficial to conduct
future research on how other community members receiving support apply similar or difterent prac-
tices to bolster participation in the investment decision-making process. For example, there may be
opportunity to consider how people living with mental health challenges, or survivors of brain inju-
ries, and their supporters use supported decision-making for investing. This data may help to develop
more holistic training and practice guidance for advisors who work with clients living with multiple

ability challenges.

The concept of supported decision-making is complex and depends largely on how people living with
a disability define, receive, and experience support for themselves. As such, this study paper neither
advocates for, nor attempts to reach, a universal understanding of supported decision-making. Rather,
it acknowledges that how support is interpreted and used for investment decision-making largely
depends on how it functions within law and practice. This study paper offers insight into the challenges
and opportunities for using supported decision-making in the investment context from the perspective
of each of the people involved in the process. What is clear from the research and consultation findings
is that everyone who participates in this activity respects the rights of the adult receiving support to
meaningfully engage in their investment decisions. It also recognizes that not all support is created
equal, and that different support practices should be considered for each adult investor, and within
the decision, situation, and time of each circumstance. Finally, this study paper identifies creative and
useful opportunities for future study in this area.
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APPENDIX A

Table of Key Informants

No. Name

Role and Affiliation

Jurisdiction

No. Name Role and Affiliation Jurisdiction

21 Leanne Dospital Advocate for Service Quality, Office of the Advocate for BC
Service Quality

22 Maureen Etkin Executive Director (former), Elder Abuse Ontario ON

23 Al Etmanski Author; social entrepreneur BC

24 Brian Evans Litigation Analyst, Ministry for Children and Family BC
Development, Legislation and Litigation Branch, Province
of British Columbia

25 RE Person with lived experience BC

26 Norah Flaherty Person with lived experience BC

27 Tyler Fleming Director—Investor Office, Ontario Securities Commission ON

28 Lynne Gaucher Manager—Disability Programs Section, Canada Revenue Canada
Agency

29 David Godfrey Senior Attorney, American Bar Association Commissionon | USA
Law and Aging, and person with lived experience

30 Leona Gonczy Gift Planner, Alzheimer Society of B.C,, and person with BC
lived experience

31 BG Person with lived experience BC

32 Anna Grouchy Assistant Public Guardian—Advocacy and Policy, NSW AUS
Public Guardian

33 Marta Hajek Director of Operations, Elder Abuse Ontario ON

34 Margaret Hall Professor and Society of Notaries Public of BC Chair in BC
Applied Legal Studies, Simon Fraser University, School of
Criminology

35 CH Person with lived experience ON

36 lan Hull Co-founding partner, Hull & Hull LLP ON

37 LJ Person with lived experience BC

38 Laura Johnston Lawyer, Community Legal Assistance Society BC

39 Naomi Karp Senior Policy Analyst, Consumer Financial Protection USA
Bureau

40 Anna Arstein-Kerstlake Associate Professor, The University of Melbourne, AUS
Melbourne Law School

41 Lana Kerzner Barrister & Solicitor ON

42 Nina Kohn David M. Levy Professor of Law and Associate Dean for USA
Online Education, Syracuse University College of Law

43 Mike Krabbendam Manager, Manoah Manor, and person with lived BC
experience

44 Ken Kramer Founder and principal, KMK Law and person with lived BC
experience

1 Laura Addington Manager, Regulatory and Compliance & Issues ON/USA
Management, American Express

2 Michelle Alexander Vice President and Corporate Secretary, Investment Canada
Industry Association of Canada

3 DA Person with lived experience ON

4 WA Person with lived experience BC

5 Guy Amighetti Portfolio Manager, Verity Investment Counsel, and person | BC
with lived experience

6 Kimberly Azyan Executive Director, Services to Adults, Public Guardianand | BC
Trustee BC

7 Michael Bach Managing Director, Institute for Research and ON
Development on Inclusion and Society, Ryerson University

8 Joanne Bertrand Executive Secretary, Ontario Caregiver Coalition ON

9 Jessica Boots Information Support Team, NSW Public Guardian AUS
Department of Justice

10 Michelle Browning Academic, Decision Agency AUS

11 Clare Burns Partner, WeirFoulds LLP ON

12 CB Person with lived experienced BC

13 KB Person with lived experience BC

14 Marta Carlucci Program Advisor, Office of the Advocate for Service Quality | BC

15 PC Person with lived experience BC

16 LC Person with lived experience BC

17 John Chesterman Deputy Public Advocate, Office of the Public Advocate AUS

18 Dr. Carole Cohen Affiliate Scientist/Physician, Department of Psychiatry, ON
Sunnybrook Health Services Centre

19 Richard Corner Vice President and Chief Policy Advisor, Investment Canada
Industry Regulatory Organization of Canada

20 MD Person with lived experience BC
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No. Name Role and Affiliation Jurisdiction

73 Peter Schneider Executive Manager, Strategy and Communication, AUS
Participate Australia (former)

74 Kate Schroeder Manager, Corporate Tier 1 Supervision, IG Wealth MB
Management

75 Rosemarie Schoutsen Person with lived experience ON

76 Mary Schulz Director (Education), Alzheimer Society of Canada Canada

77 Richard Schwier Interim Associate Dean, University of Saskatchewan, SK
Research and the Scholarship of Teaching and Learning

78 Malcolm Schyvens Deputy President (Head of Guardianship Division), NSW AUS
Civil and Administrative Tribunal

79 Judith Shaw Securities Administrator, Office of Securities, State of USA
Maine

80 Carolyn Smith Supported Decision-Making Training Team, NSW Public AUS
Guardian Department of Justice

81 Dr.Tim Stainton UBC Professor (School of Social Work) and Director of BC
Centre for Inclusion and Citizenship, and person with lived
experience

82 lan Strulovitch Senior Legal Counsel, Director Communications and Canada
Public Affairs, Mutual Fund Dealers Association

83 Jack Styan Vice President Strategic Initiatives, Community Living BC BC

84 Doug Surtees Associate Dean (Academic), University of Saskatchewan, SK
College of Law

85 Laura Tamblyn-Watts President and CEQ, CanAge Canada

86 Danielle Tétrault Vice-President Compliance and Chief Compliance Officer, | MB
|G Wealth Management

87 Goran Todorovic Manager, Assessment and Investigations, Public Guardian | BC
and Trustee BC

38 Diane Tom Senior Counsel, RBC Law Group ON

89 Minal Upadhyaya Vice President, Policy & General Counsel, The Investment Canada
Funds Institute of Canada

90 Ron Usher Regulation—General Counsel, The Society of Notaries BC
Public of BC

91 Christine Van |G Wealth Management MB

Cauwenberghe

92 Judith Wahl Barrister and Solicitor, Wahl Elder Law ON

93 Graham Webb Executive Director/Lawyer, Advocacy Centre for the Elderly | ON

94 Kim Whaley Lawyer and founding partner, WEL Partners ON

95 Mary-Beth Wighton Ontario Dementia Advisory Group, and person with lived ON
experience

No. Name Role and Affiliation Jurisdiction

45 Alison Leaney Provincial Coordinator, Vulnerable Adults and Community | BC
Response, Services to Adults, Public Guardian and Trustee
BC

46 Damienne Lebrun-Reid Executive Director, Financial Planning Standards Council Canada

47 Berta Lopera Executive Director (former), Seniors First BC BC

48 Tracy Lundell Investment Advisor, Sea Glass Wealth Advisory Group BC

49 Carol Lynde President and CEQ, Bridgehouse Asset Managers Canada

50 Amy Maas Regional Manager, Services to Adults, Public Guardianand | BC
Trustee BC

51 Susan Mader Accessibility Secretariat, Province of British Columbia BC

52 MM Person with lived experience BC

53 Gemma McNabb Diversity Services, NSW Public Guardian Department of AUS
Justice

54 Karin Melberg-Schwier Freelance writer, editor, illustrator, Saskatoon HOME SK
Magazine (editor)

55 Suzanne Michaud Legal Counsel, RBC Wealth Management Division (retired) | ON

56 Jennifer Moir Owner, Age Well Solutions ON

57 Denise Morris Senior Manager—Regulatory Change Management, ON
Ontario Securities Commission (former)

58 Dr. Roxanne Mykitiuk Professor, Osgoode Hall Law School ON

59 N Person with lived experience BC

60 Andrea Natoli Manager, Partnerships and Development, Participate AUS
Australia (former)

61 Tom O'Dwyer Lead Tax Advisor, Ability Tax & Trusts BC

62 Roy O'Leary Financial Planner, IG Wealth Management, and person ON
with lived experience

63 Justine O'Neill Chief Executive Officer, Council for Intellectual Disability AUS

64 Marian Passmore Legal, Regulatory, and Policy Advisor ON

65 Linda Perry Executive Director, VELA Microboard Association Canada

66 Derina Peters Policy Analyst, First Nations Health Authority BC

67 Fancy Poitras Senior Policy Analyst, Program Strategy, First Nations BC
Health Authority (former)

68 Brendan Pooran Founder, Pooran Law ON

69 RP Person with lived experience ON

70 AR Person with lived experience BC

71 Mike Reynolds President, Absolute Engagement (former TD Wealth ON/BC
Management)

72 Stan Rule Partner, Sabey Rule LLP BC
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APPENDIX B

List of Key Informant Questions

Below is a list of key informant questions used throughout the consultation interviews, focus groups,
and events. As mentioned earlier in this study paper, several key informants revealed that they held
more than one role, either as a person who provides services to people receiving support, as a personal
supporter, as someone receiving support, or a combination of these experiences. Consequently, staff
used a combination of questions from the list below, depending on the person we spoke to, their
respective role and/or relationship to adults receiving support, and related personal or professional
experience with supported and substitute decision-making.

1. Please describe your title and/or role in relation to working with, advising, or supporting
people (in the investment context, where applicable).
2. What does your organization do?

Have you seen supported decision-making used, formally or informally? If yes, in
what context?

4. Describe your background, experience, and/or knowledge with investing.

Do you receive support from someone you trust? If yes, is it one person? Or a group
of supporters?

If you receive support from a group of people, how do you work together?

7. What type of support do you appreciate when you are making decisions about how to invest
or save your money?

8. What type of help do you not appreciate when you are making decisions about how to invest
or save your money? How do you handle those situations?

9. Do your supporters ever disagree with one another? How do you handle those disagreements?
10.  What does supported decision-making mean to you?

11. Have you met with an investment advisor or other professional to talk about your investment

options? What did you like about that experience? What did you dislike about it?
12. 'What do you look for in an investment advisor?
13. How are you treated by an investment advisor when you have brought someone to help you?

14.  When you attend meetings with your investment advisor, who do they speak to? You or
your supporter?

15. What does your supporter do during investment meetings to support you to make decisions
about your money?
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16.

17.

18.

19.

20.
21.
22.
23.

24.
25.

26.
27.

28.

29.

30.

31.
32.
33.
34.

35.

36.

37.

What does your investment advisor do to involve you in the decision-making process? What,
if anything, could they do better?

What, if any, environmental factors about the meeting could be changed to enhance your
ability to participate in the decision-making process?

If you could choose one thing investment advisors, banks or credit unions could do better
in terms of providing service to you as a person who gets help with financial decisions, what
would that be?

What information do you think is important for your supporter to know if they want to help
you with your investment decision-making?

What does good support look like to you?
What type of support do you not appreciate?
What helps you participate in making decisions about your money?

What is your experience working with people who have limited capacity, or where capacity is
in question, and they need assistance to make investment decisions?

What are some of the capacity issues you have seen, personally or professionally?

How, if at all, do you assess a client’s capacity to participate in the (investment) decision-
making process?

How do you handle situations where decision-making capacity may be in question?

Wohat are your instructions (e.g. regulatory, practice, other, etc.) for handling these types
of situations?

In situations where there was a support person present (e.g. family, friend, trusted person,
etc.), what was the supporter’s role?

Did the supporter help the adult to make the investment decision? If so, describe the kind of
help provided.

In your opinion, what do you believe the legal relationship between supporter and the adult is

or should be?

In your experience, how are decisions made in situations where a client has a supporter?
How, if at all, do you involve the client in the decision-making process?

Do you talk directly with the client? Or only the supporter? Describe.

When conducting meetings where a client and a supporter are present, what aspects of these
types of meetings are you:

a. Comfortable with? Why?
b. Uncomfortable with? Why?

How does the current legal or regulatory framework guide you in working with clients with
capacity challenges and their supporters?

What is your experience with clients who have a change in supporter? How do you manage
those changes?

What education, practice resources, or training are you aware of that relates to supporting
people with their investment decisions?
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38.

39.

40.
41.

42.

43.

44,

45.
46.
47.
48.
49.

50.
51.
52.
53.
54.

55.

What would help you or others to be more comfortable using supported decision-making
practices in the investment context?

a. Training?
b. Policy?
c. Other?
What risks or safeguards exist, or that you think should be in place, for:
a. 'The client?
b. 'The advisor?
c. 'The supporter?
When have you seen supported decision-making used successfully? What made it successful?

What are some of the challenges you, or people you know, have experienced when attempting
to use supported decision-making for investing?

What do you think is needed to enhance use of supported decision-making in this context?
a. Enhanced legislation or regulation
b. Practice Guidance or Training
c. Resources

This project intends to produce a suite of tools as part of its output. What kind of tool(s) do
you think could be developed for:

a. Investment professionals;
b. Supporters; and
¢. Adults receiving support.

What, if any, limitations do you think should apply when using supported decision-making
for investment decisions?

Who do you provide support to?

How did you step into this role?

If by legal document, which one?

Who, if at all, helped you and/or the adult prepare the preparation of the legal document?

Do you act with another family member, friend, or trusted person to assist the adult to
make decisions?

What, if anything, was explained to you about your responsibilities as a supporter?
What is your understanding of supported decision-making generally?

What do you understand to be your role in the investment decision-making process?
Who decided that the adult needed assistance with investment decisions?

What supports or resources do you rely on to help you fulfill this role? If none, what would
help you to fulfill your role?

What do you look for in seeking an investment advisor to work with you and the adult
you support?
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56.
57.
58.

59.
60.
61.

62.

63.

When you attend meetings with the adult, who does the investment advisor speak to?
How do you assist the adult to make or participate in the decision-making process?

What happens when you and the adult you support disagree with a suggestion made during
the meeting?

What do you find easy about fulfilling your role? What do you find difficult?
Does the investment advisor understand your role as supporter in the meetings?

How can adults living with cognitive disabilities enhance their capacity to make
investment decisions?

What are the challenges, issues or barriers to consider when people use, either formally or
informally, supported decision-making for investment decisions?

Other issues, ideas, or opportunities raised by the key informant.
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APPENDIX C

List of Investment Sector Roles
and Responsibilities

(Source: Canadian Securities Institute)’®’

Insurance Agencies Role and Responsibility

Insurance Agent
Alternate name(s):

Life Insurance Sales Agent,
Life Insurance Broker

Analyze clients'financial needs
If the Insurance Agent is licensed, they can sell mutual funds, annuities that provide
retirement income, or other investments

al Fund Dealer

Role and Responsi

Mutual Fund Representative
Alternate name:

Mutual Fund Sales
Representative

Provide services to investors for investment, retirement and estate planning needs.
Employed by mutual fund dealers and independent financial planning firms.
Only licensed to advise on and sell mutual fund investment products.

Personal Banker
Alternate name(s):
Financial Advisor, Account
Manager

Administer investment accounts, both registered and non-registered.
Comprehensive personal service and financial advice.

Build long-term client relationships; develop financial strategies for evolving client
banking and investment needs.

Financial Planner
Alternative name:
Financial Advisor

Financial planning advice. Some are licensed to sell insurance, mutual funds, and
other securities.

Consulting on financial planning strategies including securities, insurance, pension
plans, and real estate and the development of financial plans for individuals and
businesses

Establishing individual financial plans and helps customers build investment
portfolios, including stocks, bonds, mutual funds, etc. based on their financial
needs and objectives

Good knowledge of estate planning, tax, and family law.

Investment Advisor
Alternate name(s):
Registered Representative,
Financial Advisor, Wealth
Advisor, Investment
Executive

Investment Dealer Firms  Role and Responsibility

Gather information about an investor’s personal, financial, and risk tolerance
profiles to identify suitable investments and strategies.

Customize investment policy statements.

Monitoring stock market and industry trends likely to affect clients'investments.
Arrange purchase or sale of stocks, bonds, and other investment products.
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Investment Dealer Firms

Wealth Manager
Alternate name(s):
Wealth Advisor, Wealth
Professional

Role and Responsibility

Gather information about investor's personal life-style choices, financial needs and
risk management profile.

Develop and implement a customized wealth plan and wealth transfer plan that
reflects wishes of the client and needs of the family.

Collaborate with clients to preserve wealth and optimize the conversion of assets
into income to meet life long, life-style expectations.

Bank/Credit Union/Trust
Company

Estate & Trust Officer
Alternate name(s):
Assistant Trust Officer, Trust
Officer, Senior Trust Officer,
Executive Trust Officer

Role and Responsibility

Identification and collection of assets.

Manage portfolio of estates and trusts, guardianships and powers of attorney.
Officers deal with specialized personal assets, real estate and manage relationships
with estate, trust and POA clients, beneficiaries and co-trustees/POA.

Financial Services
Representative

Alternate name(s):
Personal Banking Officer,
Financial Advisor (Banking),
Personal Account Manager,
Lending Officer, Greeter

Conduct needs assessments of customers resulting in either product sales or
referrals to specialized sales personnel.

Familiar with all retail banking products, include personal credit and mortgage
lending, small business products and lending, personal and business bank
accounts, and registered products. They must also be familiar with in-house
systems, transaction processing, teller functions, and mutual fund investments and
transactions.

Financial Advisor
Alternate Name(s):
Personal Banking Officer,
Senior Personal Banking
Officer, Financial Advisor
(Banking), Personal Account
Manager

Conduct needs assessments of customers resulting in either product sales or
referrals to more specialized sales personnel.

Recommend appropriate mutual fund investments in compliance with securities
regulations and branch policies and procedures

Private Banker
Alternate name:
Wealth Manager

Complete financial strategy for ultra high net worth individuals, their families, and
their businesses.
Knowledge of investing, business banking, and trust and estate planning.
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APPENDIX D B. Representation Agreement—s. 7
C. Representation Agreement—s. 9 (health and personal)
D. None of the above

[If A, C or D is selected, respondent is sent to question 5].

Online Survey to BC Lawyers

(via Canadian Bar Association BC)

[If B is selected, respondent is sent to question 6].

5. You indicate that you DO NOT prepare section 7 representation agreements. Please indicate
the reason(s) below? (select all that apply):

A. Does not fall within current practice area(s)

1.  How many years of call do you have in BC? B. Clients do not request/want it

A. 0-5 years C. Lack of familiarity with how to prepare
B. 6-10years D. Clients lack capacity to retain me to prepare a section 7 representation agreement
C. 10-20 years E. Other (please specify):
D. 20+ years 6. You indicated that you prepare section 7 representation agreements. The remainder of the
2. What are your practice areas? (select all that apply) survey is about section 7 representation agreements. What standard provisions do you include
A. Aboriginal Law in the section 7 representation agreements you prepare? (select all that apply):
B. Charities and Not-for-Profit Law A. Personal care
C. Civil Litigation B. Routine management of financial affairs
D. Elder Law C. Major and minor health care
E. Estate Planning D. Obtaining legal services and instructing counsel
F. Family Law 7. What authority of the representative do you include in the section 7 representation
G. Health Law agreements you prepare?
S A. Make decisions for the client
H. Immigration Law
L Insurance Law B. Assist the client to make decisions
J. Labour & Employment C. Both
K. Pensions and Benefits Law D. It depends (please explain):

8. What information, if any, do you provide to clients about the representation agreement?

L. Real P t
eal Property (select all that apply):

M. Taxation Law
N. Wills, Estates and Trusts
O. Other:

3. What region of the province do you practice in?

A. How to use the agreement
B. Role of the representative
C. Rights of the adult

D. Option to appoint a monitor
A. Vancouver Island

B. Lower Mainland/Fraser Valley
C. Southern Interior BC
D. Northern BC

4. Inyour practice, do you prepare any of the following documents? (select all that apply):

E. Role of the monitor
F. Other (please explain):

9. What information, if any, do you provide to the representative about the representation
agreement? (select all that apply):

A. Duties of the representative
A. Enduring Power of Attorney B. Rights of the adult
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http://www.cba.org/Sections/Taxation-Law
http://www.cba.org/Sections/Wills,-Estates-and-Trusts

C. Role of the monitor APPENDIX E
D. Access to information

E. Scope and limitations of authority

Online Survey to BC Notaries

(via The Society of Notaries Public of BC)

F. Duration of authority and resignation

G. Other (please explain):

10. How often do clients appoint a monitor?
A. Never
B. Occasionally
C. Most of the time
D. Always

1.  How long have you practiced as a notary public in BC?

A. 0-5 years
11. Who do clients appoint as a monitor? (select all that apply): B. 6-10 years
A. Adult child C. 10-20 years
B. Sibling D. 20+ years

C. Trusted friend
D. Other (please specify):

12. Approximately how many section 7 representation agreements have you prepared in the
last 12 months?

2. What are your practice areas? (select all that apply)
A. Contracts
B. Personal Planning
C. Real Property

A. 0-5
D. Wills, Estates and Trusts
B. 6-10
C. 11-25 E. Other: (please list other areas of practice)
D. 26-40 3. What region of the province do you practice in?

A. Vancouver Island
B. Lower Mainland/Fraser Valley
C. Southern Interior BC

E. 40 or more

13. Based on your response to question 12, would you say you are preparing more or fewer section
7 representation agreements in the last five years?

A. More D. Northern BC
B. Fewer 4. Inyour practice, do you prepare any of the following documents? (select all that apply):
C. Same A. Enduring Power of Attorney

Please explain why: B. Representation Agreement—s. 7
C. Representation Agreement—s. 9 (health and personal)
D. None of the above

[If A, C or D is selected, respondent is sent to question 5].

[If B is selected, respondent is sent to question 6].

5. You indicate that you DO NOT prepare section 7 representation agreements. Please indicate
the reason(s) below? (select all that apply):

A. Does not fall within current practice area(s)
B. Clients do not request/want it

C. Lack of familiarity with how to prepare
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D. Clients lack capacity to retain me to prepare a section 7 representation agreement
E. Other (please specify)

6. You indicated that you prepare section 7 representation agreements. The remainder of the
survey is about section 7 representation agreements. What standard provisions do you include
in the section 7 representation agreements you prepare? (select all that apply):

A. Personal care

B. Routine management of financial affairs

C. Major and minor health care

D. Obtaining legal services and instructing counsel

7. What authority of the representative do you include in the section 7 representation
agreements you prepare?

A. Make decisions for the client
B. Assist the client to make decisions

C. Both

8. What information, if any, do you provide to clients about the representation agreement?

(select all that apply):
A. How to use the agreement
B. Role of the representative
C. Rights of the adult
D. Option to appoint a monitor
E. Role of the monitor
F. Other (please explain)

9. What information, if any, do you provide to the representative about the representation
agreement? (select all that apply):

A. Duties of the representative
B. Rights of the adult
C. Role of the monitor
D. Access to information
E. Scope and limitations of authority
F. Duration of authority and resignation
G. Other (please explain)
10. How often do clients appoint a monitor?
A. Never
B. Occasionally
C. Most of the time
D. Always
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11.

12.

13.

Who do clients appoint as a monitor? (select all that apply):

A. Adult child

B. Sibling

C. Trusted friend

D. Other (please specify)

Approximately how many section 7 representation agreements have you prepared in the

last 12 months?
A.0-5
B. 6-10
C. 11-25
D. 26-40

E. 40 or more

Based on your response to question 12, would you say you are preparing more or fewer section

7 representation agreements in the last five years?
A. More
B. Fewer
C. Same

Please explain why:

Appendix E | Online Survey to BC Notaries 261



Endnotes
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Inclusive Investing: Respecting the Rights of Vulnerable Investors through Supported Decision-Making

<abcmoneymatters.ca/about/>. ABC Money Matters is a Government of Canada and TD Bank Group sponsored program that
provides “free introductory financial literacy” to adult learners.

907  Seee.g. “WEL Partners on Powers of Attorney: Checklist # 5—Considerations for Financial Advisors” (Fall 2016) at
232-38, online (pdf): WEL Partners <welpartners.com/resources/ WEL-on-powers-of-attorney.pdf>. The same resource includes
checklists for capacity criteria and undue influence (at 248-72).

908  While the Canadian Securities Institute does offer a course called “Safeguard Elderly Clients from Financial Fraud”, the
content appears to focus specifically on working with older adult clients. See “Safeguard Elderly Clients from Financial Fraud” (last
visited 07 December 2020) online: Canadian Securities Institute <www.csi.ca/student/en_ca/courses/continuing/secf.xhtml>. The
website notes that the course “is designed for students at securities firms, banks, insurance companies and trust firms. This includes
bank sales associates, CSRs, mortgage specialists, financial advisors, and branch managers.”

909 NOTE: The titles listed in the tables are taken from the Canadian Securities Institute Financial Services Career Map
content. They are not meant to be interpreted as applying uniformly across all financial institutions. Some financial institutions may

use different titles and/or different role and responsibility descriptions.
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funders in 2020:
Law Foundation of British Columbia
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Department of Justice Canada
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Wilfrid Laurier University

BCLI and CCEL also reiterate their thanks to all those individuals and organizations who have
provided financial support for present and past activities.
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